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INTEREST OF AMICI CURIAE

Amici Curiae are seventy-five organizations committed to
women’s rights.' Amici share a belief that the ability to
determine whether and when to bear a child is a central
component of women’s liberty and equality. This brief is
submitted to demonstrate to the Court the ways in which
denying women access to safe abortion methods jeopardizes
their health, freedom, and equality and to show why statutes
banning safe methods of pre-viability  abortion
unconstitutionally conflict with “the urgent claims of the
woman to retain the ultimate control over her destiny and her
body, claims implicit in the meaning of liberty.” Planned
Parenthood v. Casey, 505 U.S. 833, 869 (1992).

Individual statements of interest of the amici are
contained in the Appendix to this brief. Lctters from the
parties consenting to the filing of this brief have been filed
with the Clerk.

SUMMARY OF ARGUMENT

Access to safe and legal methods of abortion has
protected women’s health and advanced their liberty and
equality. The Nebraska abortion procedure ban, see Neb.
Rev. Stat. § 28-326(9), which criminalizes a wide range of
safe abortion procedures including the safest and most
common second-trimester procedures, seriously jeopardizes
women’s health and will deny some women access to
abortion altogether. The statute forces women to choose
alternative methods of abortion that expose them to
unnecessary medical risks.  Confronting a highly time-
sensitive medical procedure, women subject to the Nebraska
ban either must find a physician who will perform an
abortion using a less common and less safe method or they

' Counsel for a party did not author this brief in whole or in part. No
person or entity, other than the amici curiae, their members, or counsel,

made a monetary contribution to the preparation or submission of this
brief.



must travel to a jurisdiction without a procedure ban. For
some women, these hurdles will be insurmountable,
precluding access to an abortion altogether.

The Nebraska procedure ban will harm any woman
subject to it, but its impact will be harshest on the most
vulnerable women. In particular, women who seek the
second-trimester  procedures encompassed within the
statutory ban are likely to be those women who have been
unable to obtain earlier abortions because they suffer under
special burdens such as poverty, health problems, domestic
violence, or youth. A substantial number of these
particularly vulnerable women will lose access to abortion
altogether.

A criminal statute banning any medically safe method of
abortion unduly infringes upon women’s rights even if drawn
more narrowly than the Nebraska statute at issue in this case.
There will always be women for whom the banned procedure
is safest and best. Most importantly, if a state can ban one
safe abortion method, it is likely to ban others. As
procedures are ecliminated, abortion by any method will
become increasingly unavailable. Upholding the Nebraska
statute will thereby permit opponents of women'’s
reproductive liberty to accomplish piecemeal what pre-Roe
statutes accomplished outright.

In addition to violating women’s privacy rights, statutes
banning safe abortion procedures inescapably implicate the
Constitution's promise of liberty and equality. For women,
full-term pregnancy and childbirth result in tremendous
bodily intrusions and significant physical risks and pain. As
the Court has recognized, compelled childbirth and
motherhood limit women’s life choices and burden the
participation of women as equals in society. To force women
to make these sacrifices against their will violates their
bodily integrity, deprnives them of autonomous control of
their lives, disadvantages them economically, and imposes
upon them burdens that have no parallel for men.

Furthermore, the fetal rights theories advanced in support
of Nebraska’s ban do not justify the harm the ban inflicts on
women. Criminalizing safe abortion procedures out of

concern for the fetus subordinates women’s health to fetal
interests and could lead to nightmarish state interference with
the liberty of pregnant women. The notion advanced by
Petitioners and their amici that nonviable fetuses accrue
constitutionally protectible “locational™ rights as the result of
being aborted finds no support in law or reason and expresses
profound disrespect for the bodily integrity of the whole
woman. For these reasons, the Nebraska abortion ban is
unconstitutional, and the judgment of the United States Court
of Appeals for the Eighth Circuit should be affirmed.

ARGUMENT

I. LAWS BANNING SAFE ABORTION METHODS
JEOPARDIZE WOMEN’S HEALTH AND WILL
IMPEDE WOMEN’S ACCESS TO ABORTION.

A. Medically Safe Abortion Has Protected Women’s
Health and Autonomy and Advanced Women's
Economic and Social Status.

As this Court noted only eight years ago, medically safe
abortion has been critically important to women’s lives. See
Casey, 505 U.S. at 856. It has improved women’s health
dramatically, both by reducing injurics and deaths inflicted
by non-medical or self-induced procedures’ and by saving
women from the devastation of uncontrolled childbearing.
As a consequence, women’s general health has benefited.
See Gerald N. Rosenberg, The Hollow Hope 355 (1991)
(stating that legalized abortion has removed “serious health
hazards™ for women).

The legalization of abortion has permitted women to
participate more fully in society. Since abortion was
legalized, women have made unprecedented strides in

? Between 1973, the year Roe v. Wade, 410 U.S. 113 (1973), was
decided, and 1985, women's rate of death from abortion fell more than
eight times, from 3.4 deaths per 100,000 in 1973 to 0.4 deaths per
100,000 in 1985. Rachel B. Gold, Alan Guttmacher Institute, Abortion
and Women's Health: A Turning Point for America? 28 (1990).



employment and education’ as they have gained a
significantly greater capacity to make personal choices
outside of the traditional maternal role and attained positions
of leadership in every field of endeavor. It is not coincidental
that women’s entry in large numbers into occupations
previously held exclusively by men came on the heels of this
Court’s recognition of the right to reproductive privacy:
these advances would have been impossible if women had
not had the ability to time and limit their childbearing. In
Justice Blackmun's words,

[blecause motherhood has a dramatic impact on a
woman'’s educational prospects, employment
opportunities, and self-determination, restrictive abortion
laws deprive her of basic control over her life.

Casey, 505 U.S. at 928 (Blackmun, J., concurring in part and
dissenting in part).

Even more fundamentally, the availability of safe and
legal abortion has made it possible for a woman to take
“autonomous charge of her full life’s course.” Ruth Bader
Ginsburg, Some Thoughts on Autonomy and Equality in
Relation to Roe v. Wade, 63 N.C. L. Rev. 375, 383 (1985).
Indeed, “[a]n entire generation has come of age free to
assume Roe’s concept of liberty in defining the capacity of
women to act in society, and to make reproductive
decisions.” Casey, 505 U.S. at 860. As the Casey Court

? There has been a substantial increase in women’s representation in
the labor force and a diminution in the persistent wage gap between men
and women. See Women's Bureau, U.S. Dep’t of Labor, 20 Facts on
Women Workers (last modified Mar. 2000) <www.dol.gov/dol/wb/
public/wb_pubs/20fact00.htm> (documenting significant increases in the
proportion of women in the labor force between 1900 and 1990 and
noting that women are expected to constitute 48% of the labor force by
2005); Economic Policy Institute, Workforce Diversity Increases (visited
Mar. 24, 2000) <www.epinet.org/webfeatures/snapshots/archive/071499/
shapshots071499.html>; see also Victor R. Fuchs, Women's Quest for
Economic Equality, 3 J. Econ. Persp. 36-37 (1989), Women's Work,
Men's Work: Sex Segregation on the Job 23-24 (Barbara F. Reskin &
Heidi I. Hartmann eds., 1986).

explained, reproductive decisions are among the most
important decisions any person can make:

These matters, involving the most intimate and personal
choices a person may make in a lifetime, choices central
to personal dignity and autonomy, are central to the
liberty protected by the Fourteenth Amendment. At the
heart of liberty is the right to define one’s own concept of
existence, of meaning, of the universe, and of the mystery
of human life. Belicfs about these matters could not
define the attributes of personhood were they formed
under compulsion of the State.

Id. at 851, see also id. at 916 (Stevens, J., concurring in part
and dissenting in part) (“The authority to make such
traumatic and yet empowering dccisions is an element of
basic human dignity. . . . [A] woman’s decision to terminate
her pregnancy is nothing less than a matter of conscience.”).
The denial of the abortion right is a denial of the most
fundamental liberty, akin to the denial of women’s
personhood.

B. The Nebraska Abortion Procedure Ban Imposes
Substantial Obstacles to Safe, Pre-Viability
Abortions.

The Nebraska abortion ban will unravel much of the
progress women attained in the post-Roe era, particularly for
women who are sceking any of scveral accepted and
commonly performed abortion procedures. As the United
States Court of Appeals for the Eighth Circuit held, the
Nebraska statute criminalizes the performance of the dilation
and evacuation (D&E) procedure, as well as a variant of it,
the dilation and extraction (D&X) procedure—the safest and
most common methods of abortion in the second trimester.”

* Neither the district court nor the Court of Appeals reached the
question of whether the statute bans some first-trimester suction curettage
procedures as well as most second-trimester procedures. See Carhart v.
Stenberg, 192 F.3d 1142, 1145 (8th Cir. 1999) (finding ban
unconstitutional because it prohibits the most common second-trimester
procedure); Carhart v. Stenberg, 11 F. Supp. 2d 1099, 1130 n.44 (D.
Neb. 1998) (declining to reach whether statute affects suction curettage).
Nor did the courts below determine whether the statute bans second-



Carhart v. Stenberg, 192 F.3d 1142, 1145 (8th Cir. 1999).
The Nebraska law thus places a significant impediment in
women’s path by increasing the delay, expense, and physical
risk they must endure in order to obtain an abortion. Either
they must find the means to travel to a jurisdiction that does
not have such restrictions and attempt to find a provider there
in time to have an abortion,” or they must find an in-state

trimester induction procedures. The statute’s plain language and the
record evidence would support such findings. See Brief Amici Curiae of
the American College of Obstetricians & Gynecologists et al. at Part
[.B.1. n.23 [hereinafter Br. ACOG]. Indeed, courts in other jurisdictions
considering similar statutes have found that these procedures are also
swept up by such bans. See Planned Parenthood v. Miiler, 30 F. Supp.
2d 1157, 1165-67 (S.D. Towa 1998) (suction curettage), aff"d, 195 F.3d
386 (8th Cir. 1999); Planned Parenthood v. Verniero, 41 F. Supp. 2d
478, 493 (D.N.J. 1998) (suction curettage and induction), appeal argued,
No. 99-5042 (3d Cir. Nov. 19, 1999); 4 Choice for Women v.
Butterworth, 54 F. Supp. 2d 1148, 1155-56 (S.D. Fla. 1998) (induction);
Little Rock Fam. Plan. Servs. v. Jegley, No. LR-C-97-581 (E.D. Ark.
Nov. 13, 1998) (same), aff’'d, 192 F.3d 794 (8th Cir. 1999); Planned
Parenthood v. Alaska, No. 3AN-97-6019 CIV, slip op. at 17 (Alaska
Super. Ct. Mar. 13, 1998) (suction curettage), Planned Parenthood v.
Woods, 982 F. Supp. 1369, 1378 (D. Ariz. 1997) (induction). That
Nebraska's ban may reach some first-trimester abortions and ail but the
most dangerous and invasive second-trimester procedures renders it even
more egregious. The Court need not reach this issue, however, because a
ban on D&E and D&X procedures is itself unconstitutional. See Br.
ACOG, supra, at Part I].

¥ Several district courts that have considered abortion procedure bans
have found that travel presents a serious obstacle to women who need an
abortion. See, e.g., Rhode Island Med. Soc'y v. Whitehouse, 66 F. Supp.
2d 288, 314 (D.R.1. 1999) (finding that ban constitutes an undue burden
because it would force women to travel to providers in other states,
resulting 1in increased delay and danger for women), appeal stayed, No.
99-2095 (1st Cir. Nov. 22, 1999); Richmond Med. Ctr. for Women v.
Gilmore, 11 F. Supp. 2d 795, 809-10 (E.D. Va. 1998) (in finding that
abortion ban would force women to suffer irreparable harm, recounting
doctor’s testimony about patients who would have to go out of state to
seek care and would be subject to greater risk because of delay), stay
granted on other grounds, 144 F.3d 326 (4th Cir. 1998); Summit Med.
Assocs. v. James, 984 F. Supp. 1404, 1417 (M.D. Ala. 1998) (finding that
ban would require travel out of state which would increase delay and
cost, resulting in an increased risk to the woman and the possibility of

provider who uses a less common and less safe abortion
method that remains legal.

Women with the ability to leave the state will face a
separate set of hurdles in locating a provider. Despite
projections that 43% of American women will have at least
one abortion during their childbearing years,” in Nebraska
and throughout the United States, there is a well-documented
shortage of abortion providers.” The provider shortage is
directly related to the climate of violence and stigma created
by opponents of the procedure.” Like Dr. Carhart himself,’

completely losing access to abortion), aff’d in part and rev'd in part on
other grounds, 180 F.3d 1326 (11th Cir. 1999), cert. denied, 68 U.S.L.W.
3565 (U.S. Mar. 6, 2000); Woods, 982 F. Supp. at 1373 (“If second-
trimester abortions were not available in Tucson, many of the patients of
Kino Hospital would not be able to obtain a second-trimester abortion
because they do not have the means to travel outside of Arnizona.”).

® See Stanley K. Henshaw, Unintended Pregnancy in the United
States, 30 Fam. Plan. Persp. 24, 29 (1998).

" Dr. Carhart is the only doctor in Nebraska who performs abortions
past sixteen weeks” gestation. Carhart, 11 F. Supp. 2d at 1102. Nor is
Nebraska an unusual case. Only 14% of counties in the United States
have any abortion provider at all. See Stanley K. Henshaw, Abortion
Incidence and Services in the United States, 1995-1996, 30 Fam. Plan.
Persp. 263 (1998). The percentage of abortion providers who offer
second-trimester procedures diminishes rapidly with every passing week
of gestation: 48% of providers offer abortion services at thirteen weeks
of gestation but only 13% offer abortions at twenty-one weeks. See
Stanley K. Henshaw, Factors Hindering Access to Abortion Services, 27
Fam. Plan. Persp. 54 (1995).

¥ See U.S. General Accounting Office, Report to the Ranking
Member, Subcommittee on Crime, Committee on the Judiciary, House of
Representatives, Abortion Clinics: Information on the Effectiveness of the
Freedom of Access to Clinic Entrances Act 2 (Nov., 1998) (describing
climate of increasing violence directed at reproductive health care
providers); National Abortion Federation, Incidents of Violence and
Disruption  Against Abortion Providers (last modified Nov. 1999)
<www.prochoice.org/violence/99vd.html> (annual statistics on murders,
attempted murders, arsons, bombings, and chemical attacks against
abortion providers).

® Dr. Carhart was the victim of anti-choice violence in 1991 when his
family’s home and barn were bumed to the ground. See Tamra



providers of second-trimester procedures are typically targets
of the most extreme and dangerous anti-choice violence and
terrorism.'’  Accordingly, even women with the means to
travel to states without procedure bans will face difficulties
in quickly finding a provider of second-trimester procedures.

Women who are unable to travel out of state may well
find their access to any method of abortion foreclosed as a
result of the ban. A sweeping criminal statute prohibiting
virtually all second-trimester procedures is likely to deter
physicians from offering any second-trimester procedures
and may drive still greater numbers of providers out of
practice. See David A. Grimes, Clinicians Who Provide
Abortions, 80 Obstetrics & Gynecology 719, 721 (1992)
(noting that “[hjarassment and intimidation may dissuade
skilled clinicians from entering this field, or convince them to
quit”). Thus, for women who cannot travel to obtain the
required procedure due to financial constraints or medical
complications, Nebraska’s ban will effectively eliminate their
ability to have a safe abortion by shrinking the already
constricted pool of available providers. Some of these
women will be reduced to attempting illegal or self-induced
procedures or will be forced to carry the pregnancy to term.
That is precisely the “choice” that Roe forbids.

The few women who may succeed in finding a provider
in Nebraska will face unnecessary health risks from less safe
procedures.''  Over the past twenty-five years, D&E

Fitzpatrick, Abortion-Rights Supporters Lament Decline in Clinics,
Dallas Moming News, Oct. 4, 1997, at 43A.

1 See, e.g., Nuremberg Files: Abortionists on Trial (visited Mar. 24,
2000) <www.geocities.com/CapitolHill/Parliament/1735/aborts. html>.

'"In blatant disregard of this Court’s command, see Casey, 505 U.S.
at 846 (requiring even post-viability abortion restrictions to contain a
health exception), the Nebraska ban has no provision making an
exception for the health or safety of the pregnant woman. Chief Judge
Richard Posner of the United States Court of Appeals for the Seventh
Circuit expressed his dismay at a similar flaw in statutes enacted by
Iillinois and Wisconsin: “It is incomprehensible to me why these states, if
acting in good faith, were unwilling to write the same health exception
into statutes that criminalize the abortion of nonviable as well as viable
fetuses.” Hope Clinic v. Doyle, 195 F.3d 857, 879 (7th Cir. 1999)

abortions have all but replaced previously common induction
procedures.'2 The Centers for Disease Control and
Prevention attribute the greater reliance on D&E procedures
to their lower risk of complications. See Centers for Disease
Control & Prevention, Abortion Surveillance—United States,
1996, 48 Morbidity & Mortality Wkly. Rep. (No. SS-4) 8
(1999) [hereinafler Abortion Surveillance]; see also Brief
Amici Curiae of the American College of Obstetricians &
Gynecologists et al. at Part 11.B.1. [hereinafter Br. ACOG]
(discussing relative safety of abortion methods).

This Court has consistently invalidated statutes requiring
pregnant women to place their own health at risk for the sake
of the fetus, even when the fetus is viable. See Casey, 505
U.S. at 846; Thornburgh v. American College of
Obstetricians & Gynecologists, 476 U.S. 747, 768-69 (1986),
overruled in part on other grounds by Casey, 505 U.S. at
881-84; Planned Parenthood of Missouri v. Danforth, 428
U.S. 52, 79 (1975); Roe v. Wade, 410 U.S. 113, 164-65
(1973). In this case, fetal survival is not at issue because of
the immaturity of the fetus before the twentieth week of
pregnancy. Surely, if the state’s interest in viable fetal life is
insufficient to require a woman to sacrifice her health, the
state cannot exact that sacrifice for less. Yet the Nebraska
state demands just that.

(Posner, C.J., dissenting), petition for cert. filed, U.S.L.W. daily ed. Jan.
20, 2000 (U.S. Jan. 10, 2000) (No. 99-1152). In addition, although the
Nebraska ban contains a narrow exception for women whose lives are
endangered, see Neb. Rev. Stat. § 28-328(1), that part of the statute is
also constitutionally deficient. See Brief of Amici American Civil
Liberties Union et al. at Part II; Br. ACOG, supra note 4, at Part IV.

"> From 1974 to 1996, the percentage of second-trimester abortions
performed by D&E increased from 31% to 93%, and the percentage of
second-trimester abortions performed by intrauterine saline or
prostaglandin instillation declined sharply, from 57% to 2%. See Centers
for Disease Control & Prevention, Abortion Surveillance-United States,
1996, 48 Morbidity & Mortality Wkly. Rep. (No. SS-4) 8 (1999).
Similarly, the percentage of hysterectomy and hysterotomy abortions
declined from 10% to 0.4% and from 0.6% to less than 0.01%,
respectively. See id.
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Furthermore, the weight of the Nebraska ban will fall
most heavily on precisely those women least able to bear it:
disadvantaged women who are already encumbered by
circumstances making it difficult to obtain an abortion
promptly. Only a small percentage of abortions take place in
the second trimester. See Abortion Surveillance, supra, at S
(finding that 88% percent of abortions are obtained in first
trimester and only 10% in the second trimester). A mere 4%
of abortions are obtained at sixteen to twenty weeks, the
period of gestation during which Dr. Carhart performs most
of his D&X abortions. See Carhart v. Stenberg, 11 F. Supp.
2d 1099, 1105 (D. Neb. 1998). Women who obtain abortions
after the very earliest stages of pregnancy typically face
special circumstances or difficulties that delay them. For
example, in some cases, fetal abnormalities are discovered
through testing undertaken in the second trimester. In other
cases, socloeconomic factors play a significant role in
delaying the abortion into the second trimester. These factors
include: poverty, which prevents low-income women from
raising the money quickly enough to pay for an earher
procedure;13 domestic violence, because abusers often deter
their victims from getting an earlier abortion;'* unawareness

" First-trimester abortions cost roughly $300. Henshaw, Factors
Hindering Access, supra note 7. Second-trimester procedures are even
more expensive. In 1995-96, non-hospital facilities charged on average
$604 for an abortion at sixteen weeks of gestation and $1,067 at twenty
weeks. J/d. That cost well exceeds the entire maximum monthly welfare
allowance for a family of three. See Comm. on Ways & Means, U.S.
House of Reps., /998 Green Book 415-17 (1998) (in 1997, median
maximum grant was 3$377; Nebraska maximum grant was 3$364).
Moreover, Nebraska does not fund abortions for low-income women,
although the state’s refusal to provide Medicaid funding for abortions for
rape and incest survivors has been held to violate the Hyde Amendment.
See Orr v. Nelson, 902 F. Supp. 1019, 1019 (D. Neb. 1994), aff'd, 68
F.3d 479 (8th Cir. 1995). Poor women in Nebraska hence face the
daunting task of raising a considerable sum of money quickly, and the
sum they must raise compounds with each week of delay.

' See Carhart, 11 F. Supp. 2d at 1113 (testimony of Dr. Stubblefield
that “women who are finally deciding to leave their abusive spouse™ are
among those likely to get second-trimester abortions); see also Susan S.
Glander et al., The Prevalence of Domestic Violence Among Women
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of pregnancy that can often stem from youth;'> an
unforeseeable change in circumstances such as a health
problem' or desertion by a spouse or partner'’ that occurs
only after several months of pregnancy;, and inability to
locate or access a provider.'® Race is also correlated with
post-first-trimester procedures:'® Black women are 2.8 times
more likely to obtain a second-trimester abortion than are
white women. Abortion Surveillance, supra, at 7.

In addition, the cumulative effect of the barrage of
abortion restrictions adopted by most of the states in the post-
Casey era has been to delay non-emergency abortions, often

Seeking Abortion, 91 Obstetrics & Gynecology 1002, 1003 (1998)
(finding that 39.5% of women seeking abortion self-reported a history of
abuse); G. Evins & N. Chescheir, Prevalence of Domestic Violence
Among Women Seeking Abortion Services, 6 Women's Health Iss. 204
(1996) (noting that 22% of women seeking abortion identified history of
abuse within the past calendar year). As this Court noted in Casey, a
significant number of women seeking abortions are domestic violence
victims. See Casey, 505 U.S. at 893 (discussing relationship between
abortion and domestic violence); id. at 888-92 (recounting trial court's
record about domestic violence).

'S More than one-third of all abortions after twelve weeks are
obtained by teenagers. National Abortion Federation, Abortion After
Twelve Weeks (visited Mar. 25, 2000) <www.prochoice.org/facts/
afteri2w.htm>; see also Carhart, 11 F. Supp. 2d at 1113 (setting forth
testimony of Dr. Stubblefield that youth is one of many factors delaying
abortions into second trimester).

' “Women having an abortion later in pregnancy were also more
likely to report personal health problems [or] possible fetal health
problems . . . .” Janet E. Gans Epner et al., Late-Term Abortion, 280
JAMA 724, 725 (1998); see also Carhart, 11 F. Supp. 2d at 1113
(recounting testimony of Dr. Stubblefield that health complications are a
factor leading to second-trimester abortions).

'" Henshaw, Unintended Pregnancy, supra note 6, at 25 (initially
desired pregnancies are sometimes terminated for reasons including loss
of partner or lack of support).

"* See discussion supra notes 5 & 7.
' This result is related to the higher rates of poverty among Black
women, who are five times more likely to live in poverty than are white

women. Dorothy Roberts, Killing the Black Body: Race, Reproduction,
and the Meaning of Liberty 111 (1997).
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substantially. See Stanley K. Henshaw, Factors Hindering
Access to Abortion Services, 27 Fam. Plan. Persp. 54 (1995)
(discussing impact of state waiting periods, physician-only
counseling requirements, parental notification and consent
laws, and public funding restrictions on access to abortion);
see also Ted Joyce & Robert Kaestner, The Impact of
Mississippi’s Mandatory Delay Law on the Timing of
Abortion, 32 Fam. Plan. Persp. 4, 7 (2000) (finding that,
following implementation of mandatory delay law,
proportion of second-trimester abortions in Mississippi
increased by 53% among women whose closest provider was
in-state). With existing restrictions delaying women into the
second trimester, abortion procedure bans such as Nebraska’s
close off second-trimester options and thus result in the
practical elimination of the right to abortion. Because the
loss of access to legal abortion will most directly affect the
most vulnerable women, this Court should look particularly
searchingly at the statute in question. The Nebraska statute is
more than a “particular burden” unfairly targeting
disadvantaged women, see Casey, 505 U.S. at 887. For
women unable to obtain early abortions, the ban will amount
to a substantial obstacle by sharply decreasing their access to
second-trimester procedures and providers.

Nor does the fact that some women will continue to have
access to safe abortion methods render the Nebraska ban
constitutional.  Amicus Curiae National Right to Life
Committee argues that the Nebraska ban is not an undue
burden because it would prevent no more than 1/19th to
2/19ths of Dr. Carhart’s patients from getting a D&X
procedure. See Brief Amici Curiae of the National Right to
Life Committee et al. at 24. In addition to leaving out of this
equation the D&E procedures that the statute also
criminalizes, this “rights-by-numbers™ approach was firmly
repudiated by Casey:

The analysis does not end with the one percent of women
upon whom the statute operates; it begins there.
Legislation is measured for consistency with the
Constitution by its impact on those whose conduct it
affects. . . . The proper focus of constitutional inquiry is
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the group for whom the law is a restriction, not the group
for whom the law is irrelevant.

Casey, 505 U.S. at 894 (striking down husband notification
provision affecting 1% of Pennsylvania women seeking
abortions). Here, for many of the women who need D&E or
D&X abortions during the stage in pregnancy at which these
banned methods are commonly used, the Nebraska statute
will function as an absolute obstacle. Roe and Casey permit
no such result.

Even if the Nebraska ban could be narrowed to reach
only D&X abortions,”’ it would still impermissibly harm
women. There are some women for whom the D&X
procedure is best for safety and other health-related reasons.
See Carhart, 11 F. Supp. 2d at 1126; Br. ACOG, supra, at
Part II.B.1. (discussing health benefits of D&X abortions,
including accurate diagnosis of fetal anomalies and
opportunity for grieving pregnancy loss). For these women,
a judicially narrowed statute would not cure the
constitutional defect: rather, it would remain an undue
burden on their right to abortion by denying them the
procedure that is most medically advisable for them. In the
constantly evolving practice of obstetrical medicine, the
Nebraska ban will also foreclose the refinement of new
techniques needed to develop safer procedures for the future,
thus unduly burdening all women’s right to the development
of the safest abortion procedures. See id. at Part 11I. In any
event, criminalizing procedures that closely resemble other
common procedures will chill the performance of the other
procedures as well.”’

®1tis improper for the Court to rewrite state statutes by inserting
words to save their constitutionality. See Reno v. American Civil
Liherties Union, 521 U.S. 844, 884-85 (1997); Marchetti v. United States,
390 U.S. 39, 60 n.18 (1968).

?! Indeed, that is the purpose of the ban, and that improper purpose
dooms the statute to unconstitutionality under the purpose prong of the
undue burden test. See Brief Amici Curiae of the National Abortion and
Reproductive Rights Action League et al. at Part I1.
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More importantly, if states can go so far as to criminalize
safe methods of pre-viability abortion to show concern for
fetuses, states may very well attempt to enact successive bans
on other safe abortion methods. Indeed, one of the only
remaining second-trimester abortion methods, intrauterine
saline instillation, has been the target of a statutory ban in the
past. See Danforth, 428 U.S. at 75-76.2 Surely, Roe and
Casey do not stand for the proposition that as long as one
safe abortion procedure is legal, all others may be banned.

II. LAWS BANNING SAFE ABORTION METHODS
DEPRIVE WOMEN OF LIBERTY AND
EQUALITY.

Pregnancy, childbirth, and motherhood demand of
women extraordinary physical, psychological, and financial
commitments. Because maternity is so consuming, a
woman’s liberty is acutely impaired when she is forced into
1t:

The mother who carries a child to full term is subject to
anxieties, to physical constraints, to pain that only she
must bear. That these sacrifices have from the beginning
of the human race been endured by woman with a pride
that ennobles her in the eyes of others and gives to the
infant a bond of love cannot alone be grounds for the
State to insist that she make the sacrifice.

Casey, 505 U.S. at 852. Indeed, the Casey Court observed
that, with pregnancy, “the liberty of the woman is at stake in

a sense unique to the human condition and so unique to the
law.” Id.

Unwanted pregnancies and ill-timed childbearing heavily
burden the participation of women as equals in society. See
Sylvia A. Law, Rethinking Sex and the Constitution, 132 U.
Pa. L. Rev. 955 (1984) (describing physical, economic, and
social burdens). The Nebraska ban, by prohibiting the safest
abortion methods and impeding access to providers, will

22 As discussed supra note 4, the vagueness of the statutory language
leaves unclear whether the saline induction method is always or
sometimes criminalized by the Nebraska ban.
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compel some women to bear children against their will,
curtailing their ability to choose a different role and in this
way depriving them of the choices and opportunities
available to men. As this Court noted in Casey,

[flor two decades of economic and social developments,
people have organized intimate relationships and made
choices that define their views of themselves and their
places in socicty, in reliance on the availability of
abortion in the event that contraception should fail. The
ability of women to participate equally in the economic
and social life of the Nation has been facilitated by their
ability to control their reproductive lives.

Casey, 505 U.S. at 856.

Not only do such laws deprive women of the autonomy
necessary for their liberty and equal participation in society,
but requiring women to make these sacrifices for the sake of
others imposes a duty on women that has no parallel for men.
This Court repeatedly has held unconstitutional federal and
state laws that “den[y] women, simply because they are
women, full citizenship staturc-equal opportunity to aspire,
achieve, participate in and contribute to society . ..." United
States v. Virginia, 518 U.S. 515, 532 (1996) (citing
Kirchberg v. Feenstra, 450 U.S. 455, 462-63 (1981), and
Stanton v. Stanton, 421 U.S. 7 (1975)).

That it is women alone at whom restrictions on abortion
are directed and that women alone bear the burdens and
disadvantages of coerced pregnancy and childbirth has led
commentators to explore the implications of abortion
restrictions  for women’s equality under a number of
constitutional theories. See Ginsburg, Some Thoughts on
Autonomy and FEquality, supra, at 382-83; Law, Rethinking
Sex, supra;, Laurence H. Tribe, American Constitutional Law
§ 15-10, at 1353 (2d ed. 1988); Reva Siegal, Reasoning From
the Body: A Historical Perspective on Abortion Regulation
and Questions of Equal Protection, 44 Stan. L. Rev. 261
(1992); David A. Strauss & Cass R. Sunstein, Brief Amicus
Curige National Coalition Against Domestic Violence
Supporting Appellees, Wehster v. Reproductive Health
Services, reprinted in 11 Women’s Rts. L. Rep. 281 (1989).
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As discussed by these commentators, in addition to
implicating women’s Due Process right to privacy, some
restrictions on abortion may constitute sex discrimination
prohibited by the Equal Protection Clause.”” In analyzing the
impact of abortion restrictions on constitutional guarantees of
gender equality, Justice Blackmun discussed the gender
stereotypes underlying such restrictions:

By restricting the right to terminate pregnancies, the State
conscripts women’s bodies into its service, forcing
women to continue their pregnancies, suffer the pains of
childbirth, and in most instances, provide years of
maternal care. The State does not compensate women for
their services; instead, it assumes that they owe this duty
as a matter of course. This assumption— that women can
simply be forced to accept the “natural” status and
incidents of motherhood—appears to rest upon a
conception of women’s role that has triggered the
protection of the Equal Protection Clause.

Casey, 505 U.S. at 928 (Blackmun, J., concurring in part and
dissenting in part) (citing Mississippi Univ. for Women v.

2 Nebraska's abortion ban also violates the Fourteenth
Amendment’s Citizenship Clause because it “abridge(s] the privileges or
immunities of citizens of the United States . . . . U.S. Const. amend.
X1V, § 1. In Saenz v. Roe, 526 U.S. 489, 119 S. Ct. 1518 (1999), this
Court breathed new life into that clause by finding that the right to travel
was protected by an individual’s “status as a citizen of the United States.”
119 S. Ct. at 1526. Looking at the right to travel as the model of the
rights guaranteed by the Citizenship Clause, the clause must at a
minimum protect “the basic right that genuine citizenship presupposes—
the right to individual self-government . . . .” Laurence H. Tribe,
Comment: Saenz Sans Prophecy: Does the Privileges or Immunities
Revival Portend the Future — or Reveal the Structure of the Present?, 113
Harv. L. Rev. 110, 183 (1999). As described by the Court in Casey,
restrictions on abortion such as Nebraska’s infringe upon just that right:
“The ability of women to participate equaily in the economic and social
life of the Nation has been facilitated by their ability to control their
reproductive lives.” Casey, 505 U.S. at 586.
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Hogan, 458 U.S. 718 (1982), and Craig v. Boren, 429 U S.
190 (1976)).%

Indeed, in an evolving line of cases, this Court has
refused to permit states to use “the common-law
understanding of a woman’s role within the family,” Casey,
505 U.S. at 897, as the justification for unequal treatment:

There was a time, not so long ago, when a different
understanding of the family and of the Constitution
prevailed. . . . Only one generation has passed since this
Court observed that “woman is still regarded as the center
of home and family life,” with attendant ‘“‘special
responsibilities”™ that precluded full and independent legal
status under the Constitution. These views, of course, are
no longer consistent with our understanding of the
family, the individual, or the Constitution.

Id. at 896-97 (citing Hoyt v. Florida, 368 U.S. 57, 62
(1961)).  Out of respect for the enormous sacrifices
motherhood demands, the Casey Court specifically rejected
using abortion restrictions to enforce sex-role stereotypes:

Her suffering is too intimate and personal for the State to
insist, without more, upon its own vision of the woman’s

2 This Court’s Jurisprudence does not foreclose an Equal Protection
analysis of abortion restrictions. See Jane L. v. Bangerter, 61 F.3d 1505,
1517 n.11 (10th Cir. 1995) (in context of challenge to restrictive abortion
statute, finding that Geduldig v. Aiello, 417 U.S. 484 (1974), and Bray v.
Alexandria Women's Health Clinic, 506 U.S. 263 (1993), are
“distinguishable” and “do not preclude the development of an abortion
jurisprudence rooted in the Equal Protection Clause™), rev'd on other
grounds, Leavitt v. Jane L., 518 U.S. 137 (1996); see also Deborah A.
Ellis, Re-Examining Gender Scrutiny: A Symposium Discussion:
Protecting “Pregnant Persons”: Women's Equality and Reproductive
Freedom, 6 Seton Hall Const. L.J. 967, 969-72 (1996} (criticizing
Geduldig and arguing that Bray's dissenters offer better view of
Geduldig's narrow holding), Paula Abrams, The Tradition of
Reproduction, 37 Ariz. L. Rev. 453, 495-97 (1995) (arguing that
Geduldig reinforced cultural stereotypes defining women by their
reproductive function); Sylvia A. Law, Rethinking Sex and the
Constitution, 132 U. Pa. L. Rev. 955, 983 n.107 (1984) (collecting
scholarly criticism of approach and result of Geduldig).
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role, however dominant that vision has been in the course
of our history and our culture. The destiny of the woman
must be shaped to a large extent on her own conception
of her spiritual imperatives and her place in society.

1d. at 852; ¢f. UAW v. Johnson Controls, Inc., 499 U.S. 187,
211 (1991) (“It is no more appropriate for the Courts than it
is for individual employers to decide whether a woman’s
reproductive role is more important to herself and her family
than her economic role.™).

Far from justifying restrictions on women’s liberty,
legislative efforts to require conformity with sex-role
stereotypes have been repeatedly rejected by this Court. See,
e.g., Miller v. Albright, 523 U.S. 420, 443 (1998) (assuming
for purpose of analysis that if the classification “were merely
the product of an outmoded stereotype, it would be invalid”);
id. at 452 (O’Connor, J., concurring) (stating that gender
classifications based on stereotypes are unlikely to survive
heightened scrutiny); id. at 472 (Breyer, J., dissenting)
(noting that majority of Court agrees that gender
classifications based on stereotypes are unlikely to survive
heightened scrutiny); Hogan, 458 U.S. at 25-26 (invalidating
policy reflecting “archaic and stereotypic notions” of the
“proper roles of men and women”); Stanton v. Stanton, 421
U.S. 7, 14-15 (1975) (invalidating statute because of its
assumption that women are “destined solely for the home and
the rearing of the family, and only [men] for the marketplace
and the world of 1deas™); see also David H. Gans, Notes:
Stereotyping and Difference: Planned Parenthood v. Casey
and the Future of Sex Discrimination Law, 104 Yale L.J.
1875 (1995) (discussing the role of stereotypes in Supreme
Court gender equality jurisprudence).

It is plain that no legitimate governmental objectives are
advanced by the inequality perpetrated by the Nebraska
procedurc ban. Unless Nebraska concedes that its ban
prevents some women from obtaining abortions altogether, it
cannot claim that the statute protects fetal life.”> As Chief

* As Chief Judge Posner noted, “[i]f any fetal lives are saved by
these statutes, it will only be by scaring physicians away from performing
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Judge Posner wrote about comparable statutes in Wisconsin
and Illinois:

These statutes, remember, are not concerned with saving
fetuses, with protecting fetuses from a particularly cruel
death, with protecting the health of women, [or] with
protecting viable fetuses. . . . They are concemed with
making a statement in an ongoing war for public opinion,
though an incidental effect may be to discourage some
late-term abortions. The statement is that fetal life is
more valuable than women's health.

Hope Clinic v. Doyle, 195 F.3d 857, 880-81 (7th Cir. 1999)
(Posner, C.J., dissenting), petition for cert. filed, US.L.W.
daily ed. Jan. 20, 2000 (U.S. Jan. 10, 2000) (No. 99-1152).
In fact, the statute’s true purpose is to advance an
impermissible state interest of expressing hostility to legal
abortion generally and to most second-trimester abortions
specifically.  See Brief Amici Curiae of the National
Abortion and Reproductive Rights Action League ct al. at
Part II. Such a state purpose, “designed to strike at the right
itself,” Casey, 505 U.S. at 874, cannot justify restrictions on
women’s abortion rights. See id. at 876 (citing Roe, 410 U.S.
at 162).

Comparing Nebraska's ban to Pennsylvania’s informed
consent law 1is instructive. In Casey, the joint opinion
recognized that a statc may ‘“‘express[] a preference for
childbirth over abortion.” /d. at 883. If in fact the Nebraska
statute can be said to “express{] a preference for childbirth
over abortion,” it does so not by informing women that it
disapproves of their choices, but by actually interfering in the
exercise of their protected rights. In contrast, the preference
expressed in the Pennsylvania informed consent provision at
issue in Casey was upheld because, based on the limited
record before it, the Court deemed it to “further [the state’s]

any [] abortions . . . .” Hope Clinic, 195 F.3d at 878 (Posner, C.J,
dissenting).
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legitimate goal of protecting the life of the unbom by . . .
ensuring a decision that is mature and informed.” /4.

The Nebraska abortion procedure ban furthers no such
goal. To require women to sacrifice their health and equality
for what is at best a purely symbolic state interest in
“show[ing] concemn for the life of the unborn,” see Br. Pet’rs
at 48, and at worst a purposeful attempt to frustratec women’s
exercise of their constitutional rights flies in the face of
settled law holding women's health and autonomy inviolate:
“[T]f a statute burdens constitutional rights and all that can be
said on its behalf is that it is the vehicle that legislators have
chosen for expressing their hostility to those rights, the
burden is undue.” Hope Clinic, 195 F.3d at 881 (Posner,
C.J.,, dissenting).

HI.NO STATE INTEREST IN FETAL PROTECTION
AND NO THEORY OF INDEPENDENT FETAL
RIGHTS JUSTIFIES THE HARM INFLICTED ON
WOMEN BY THE NEBRASKA ABORTION
PROCEDURE BAN.

In the past, despite the constitutional and statutory
protections that should have prevented such abuses, women’s
liberty has frequently been constricted to protect perceived
fetal interests. This Court has recognized, for example, that
“[cJoncem for women’s existing or potential offspring
historically has been the excuse for denying women equal
employment opportunity.” Johnson Controls, 499 U.S. at
211 (invalidating under Title VII a “fetal protection” policy
banning all potentially fertile women, not just pregnant

 Because Casey involved a facial challenge to the Pennsylvania
Abortion Control Act, the Court left open the possibility that this and the
other restrictions would, on a different record, be invalidated should they
prove unduly burdensome to women's abortion right. See Casey, 505
U.S. at 888 (upholding waiting period “on the record before [the
Court]™). id. at 926 (Blackmun, J., concurring in part and dissenting in
part) (“the joint opinion has not ruled out the possibility that these
regulations may be shown to impose an unconstitutional burden™); id. at
992 (Scalia, J., concurring in part and dissenting in part) (undue burden
standard “may ultimately require the invalidation of each provision
upheld today™).
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women, from well-paying jobs that exposed them to toxic
substances); see also Goesaert v. Cleary, 354 U.S. 464
(1948) (prohibiting women from bartending); Muller v.
Oregon, 208 U.S. 412 (1908) (upho]ding maximum work-
hour restrictions for women only).”

That concemn also has led courts in a different context to
force women to undergo unwanted surgery for the purported
benefit of their fetuses. See, e.g., In re A.C., 533 A.2d 611
(1987) (ordering cesarcan section, over woman’s objection,
even though the surgery hastened her death from cancer),
vacated and remanded, 573 A.2d 1235 (D.C. 1990);
Jefferson v. Griffin Spaulding County Hosp. Auth., 247
S.E2d 457 (Ga. 1981) (overriding pregnant woman'’s
decision and ordering involuntary cesarean); see also
Veronika Kolder et al., Court-Ordered Obstetrical
Interventions, 316 New Eng. J. Med. 1192 (1987) (citing
courts in eleven states that have ordered women to submit to
unwanted cesarean surgery). In addition, states have used
their civil child abuse and criminal justice systems to intrude
deeply into women'’s decisionmaking during pregnancy. See,
eg., In re Valerie D. 613 A2d 748 (Conn. 1992)
(invalidating application of civil child abuse statute to
pregnant woman’s drug use invalidated); People v. Stewart,
No. M508197 (San Dicgo Cal.,, Mun. Ct. Feb. 23, 1987)
(involving criminal prosecution of pregnant woman based in
part on failure to obtain timely obstetrical care); Whitner v.
South Carolina, 492 S.E2d 777 (S.C. 1997) (allowing
prosecution of pregnant women for child abuse under state
law), cert. denied, 118 S. Ct. 1857 (1998); Ferguson v. City
of Charleston, 186 F.3d 469 (4th Cir. 1999) (restricting
pregnant women’s Fourth Amendment rights under guise of
fetal protection), cert. granted, 68 U.S.L.W. 3550 (U.S. Feb.
28, 2000) (No. 99-936); Lynn M. Paltrow, Pregnant Drug

7 As recently as 1968, thirty-eight states limited women's work
hours and prohibited overtime with its attendant higher rate of pay;
eighteen states barred women from night work; and twenty-six states
excluded women from some occupations entirely, such as mining and
bartending. Ann E. Freedman, Sex Equality, Sex Difference and the
Supreme Court, 92 Yale L.J. 913,920 n.27 (1983).
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Users, Fetal Persons, and the Threat to Roe v. Wade, 62
Alb. L. Rev. 999 (1999) (discussing prosecution of pregnant
women for child abuse).

If the Court upholds the Nebraska ban and permits states
to advance their purported concern for fetuses by restricting
pregnant women’s access to safe abortion procedures, states
would be emboldened to invade virtually any personal
decision made by a woman that affects her pregnancy.
Indeed, in invalidating a husband-notification provision of
Pennsylvania’s abortion law, the Casey Court discussed the
ramifications of permitting an interest in the potential life of
the fetus, in that case the husband’s interest, to outweigh a
woman'’s liberty:

Perhaps next in line would be a statute requiring pregnant
married women to notify their husbands before engaging
in conduct causing risks to the fetus. Afler all, if the
husband’s interest in the fetus’ safety is a sufficient
predicate for state regulation, the State could reasonably
conclude that pregnant wives should notify their
husbands before drinking alcohol or smoking . . . before
using contraceptives or before undergoing any type of
surgery that may have complications affecting the
husband’s interest in his wife’s reproductive organs. . . .
A state may not give to a man the kind of dominion over
his wife that parents exercise over their children.

Casey, 505 U.S. at 898.

Similarly, here, a decision upholding the Nebraska ban
could encourage states to deny women neccessary medical
treatment if that treatment might threaten fetal development.
States might prohibit any number of activities or conditions
during pregnancy, e.g., failing to maintain appropnate
weight, not exercising in moderation, not having a nutritious
diet, failing to “stay off her feet,” smoking, drinking alcohol,
ingesting caffeine, suffering physical harm, taking various
prescription drugs, or failing to get adequate prenatal care or
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strictly follow physicians’ advice.”® Under the guise of fetal
rights,

[because] anything which a pregnant woman does or does
not do may have an impact, either positive or negative, on
her developing fetus, any act or omission on her part
could render her liable to her subsequently born child. . . .
Any action which negatively impacted on fetal
development would be a breach of the pregnant woman’s
duty to her developing fetus. Mother and child would be
legal adversaries from the moment of conception until
birth.

Stallman v. Youngquist, 531 N.E.2d 355, 359 (Ill. 1988).
Such minute state oversight of pregnant women’s actions
would give the state the kind of dominion over a woman that

this Court has refused to confer on her husband. See Casey,
505 U.S. at §98.

The pernicious effect that the Nebraska ban will have on
women'’s legal status is predictable in light of the theories out
of which the legislation developed. See, e.g., James Bopp, Jr.
& Curtis R. Cook, Partial-Birth Abortion: The Final
Frontier of Abortion Jurisprudence, 14 Issues L. & Med. 3
(1998) (setting forth theory that Roe and Casey do not apply
to bans such as Nebraska’s). Although this Court properly
chose to deny certiorari on this question, several of the amici
writing in support of Nebraska contend that Roe and Casey
do not control this case becausc they addressed “unborn™

% See, e.g., L.C. Castro et al., Maternal Tobacco Use and Substance
Abuse: Reported Prevalence Rates and Associations With the Delivery of
Small for Gestational Age Neonates, 81 Obstetrics & Gynecology 396
(1993) (discussing effect of smoking on fetal development); L.P.
Finnegan & S.R. Kandall, Maternal and Neonatal Effects of Alcohol and
Drugs, in Substance Abuse, A Comprehensive Texthook 513, 529 (J.H.
Lowinson et al. eds., 1997) (discussing prenatal effects of alcohol):
Merck Manual of Diagnosis and Therapy 1859-61 (R. Berkow ed., 16th
ed. 1992) (discussing prenatal effects of thyroid medications,
antihypertensive drugs, and aspirin); C. Chazotte et al., Cocaine Use
During Pregnancy and Low Birth Weight: The Impact of Prenatal Care
and Drug Treatment, 19 Seminars in Perinatology 293 (1995) (discussing
value of prenatal care for pregnancy).
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children, not the “partially born.” See, e.g., Brief of Amici
Curiae US. Rep. Charles T. Canady et al. at 20-21
[hereinafter Br. Rep. Canady]; Brief Amicus Curiae of the
United States Catholic Conference et al. at 8-15. Nebraska
likewise makes this distinction in passing in its main brief,
see Br. Pet’rs at 49, and more fully in its petition for
certiorari. Pet. Cert. at 12-16. The distinction, according to
Petitioners and their amici, is that the nonviable fetus
acquires “locational” rights by virtue of its extraction from
the uterus and its “partial birth.” See, e.g., Br. Rep. Canady,
supra, at 24 (“[1]t 1s on the basis of the child’s change in
location that governments may assert a distinct compelling
interest in protection of human life in the process of birth.”);
Br. Pet’rs at 49.

Neither Nebraska nor its amici can escape application of
Roe and Casey through a semantic re-casting of this Court’s
precedent that evokes images of full-term pregnancy and
viability. Through either a D&E or a D&X procedure, in no
sense and in no part is a viable life “bomn.” See Br. ACOG,
supra, at Part LA. n.19 (distinguishing “birth” and
“abortion™). The Nebraska statute itself makes this clear by
acknowledging that the fetus remains “unbom” during the
process: “Partial-birth abortion means an abortion procedure
in which the person performing the abortion partially delivers
vaginally a living unborn child . . . . Neb. Rev. Stat. § 28-
326(9) (emphasis added).

Properly framed, the legal question is whether a statute
banning safe methods by which a woman’s constitutional
right to terminate a pre-viability pregnancy is realized places
a substantial obstacle in the path of the exercise of that right.
This issue falls squarely within the interpretive framework of
Casey and Roe and does not present a novel question of fetal
rights. As Justice Stevens noted,

[t]he Court in Roe carefully considered, and rejected, the
State’s argument “that the fetus is a ‘person’ within the
language and meaning of the Fourteenth Amendment.” . .
. From this holding, there was no dissent; indeed, no
Member of the Court has ever questioned this
fundamental proposition.
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Casey, 505 U.S. at 913 (Stevens, J., concurring in part,
dissenting in part) (quoting Roe, 410 U.S. at 156).

The argument of Nebraska and its amici amounts to this:
a woman’s right to privacy extends to the uterus but not the
passage from the uterus. Thus, Nebraska and its amici would
use this case as an opportunity to accord nonviable fetuses a
new set of rights, attaching in the course of the woman's
exercise of her constitutional right to abortion, that displace
the woman’s. In essence, by exercising her right to choose
abortion, the woman loses rights as the fetus gains them.
There is perhaps no quicker way to eviscerate the right to
terminate a pregnancy than to give fetuses rights that arise by
virtue of the termination.

The “locational” rights theory has grave ramifications for
women’s health as well. Banning abortion procedures
involving extraction of the fetus through the woman’s vagina
will leave only methods involving invasive abdominal
surgery (such as hysterectomies and hysterotomies) or
possibly labor induction (such as saline or prostaglandin
instillation), all of which are rare, medically riskier, and
substantially more painful than the banned procedures. See
Br. ACOG, supra, at Facts 2 (describing different abortion
procedures). Such a price to terminate a pregnancy is
unconstitutionally steep. See Danforth, 428 U.S. at 78-79.

As is evident from the devastating consequences that
flow from it, the ““locational” fetal rights theory is at its root
profoundly degrading to women. The notion that a uterus is
private whereas the adjacent vaginal canal is not may only be
credited by ignoring that these body parts belong to a whole
woman, whose privacy rights protect all of her. Nothing in
constitutional jurisprudence establishing the framework of
individual nights and competing state interests suggests that
women can be fragmented into certain body parts that are
imbued with rights and certain others that the state may
invade to serve its interests. The locational rights theory
ignores the fact that it is the individual whole woman who
possesses constitutional rights, not her separate body parts.
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Such a fragmentation of constitutional rights within a CONCLUSION

woman’s body is an idea profoundly at odds with

constitutional precedent and basic human dignity and For all the foregoing reasons as well as those contained in
equality.

the Brief for Respondents, amici curiae respectfully request
that this Court affirm the judgment of the United States Court
of Appeals for the Eighth Circuit.
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