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BRIEF AMICI CURIAE IN
SUPPORT OF PETITIONERS

This amici curiae brief is respectfully submitted on
behalf of the Association of American Physicians and
Surgeons, Illinois State Medical Society, Physicians’ Ad
hoc Coalition for Truth, Christian Medical and Dental
Society, Catholic Medical Association, Physicians
Resource Council of Focus on the Family, Pennsylvania
Physicians Resource Council, Physicians Research Coun-
cil of the Indiana Family Institute, New Jersey Physicians
Resource Council, Oklahoma Physicians Resource Coun-
cil, Texas Physicians Resource Council, Wisconsin Physi-
cians Resource Council, Drs. Gerard Black, Watson
Bowes, Joseph M. Casey, Byron Calhoun, Steven Calvin,
William F. Colliton, Jr., Curtis Cook, Eugene F. Diamond,
Timothy Fisher, Don Gambrell, Phillip McNeeley, Robert
Orr, Edmund Pellegrino, Nancy Romer, Pamela Smith,
LeRoy Sprang, and Joseph R. Zanga, MD, in support of
Petitioners and in favor of reversal of the judgment of the
United States Court of Appeals for the Eighth Circuit
entered on September 24, 1999.1

INTEREST OF THE AMICI CURIAE

Amicus Curiae The Association of American Physi-
cians & Surgeons, Inc. (“AAPS”) is a nonprofit organiza-
tion dedicated to defending the practice of private
medicine. Founded in 1943, AAPS has thousands of mem-
bers nationwide in all specialties. AAPS frequently partic-
ipates in litigation in defense of the practice of medicine
in accordance with the Oath of Hippacrates. Central to

1 Pursuant to Rule 37.3 of the Rules of this Court, Amici
have obtained and file herewith the written consent of each of
the parties to the filing of this brief. Counsel for a party did not
author this brief in whole or in part. No person or entity, other
than the Amici Curiae, its members, or its counsel made
monetary contribution to the preparation and submission of this
brief.
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the interest of AAPS are procedures which, like the one at
issue here, are not designed to promote and protect the
health of the patient.

Amicus Curiae Illinois State Medical Society (“ISMS”)
is a nonprofit professional organization with membership
of over 16,000 licensed physicians, medical residents and
medical students. ISMS policy specifically states:

ISMS opposes all intact dilation and extraction

procedures (Partial-Birth Abortion). (1997

Annual meeting)

ISMS participation is limited to the purposes of this Brief
to establish the medical realities surrounding intact dila-
tion and extraction and not the penalties provided in the
Nebraska statute.

Amicus Curiae The Physicians’ Ad Hoc Coalition for
Truth is an organization of more than 600 physicians from
around the nation - most specializing in the fields of
obstetrics and gynecology, perinatology or pediatrics -
that have united to effectively express their opinion that
the procedure known as partial-birth abortion is never
medically necessary, and often may be contraindicated.
This organization takes no position on the ultimate ques-
tion of whether the current legal protections of abortion
should be continued.

Amicus Curiae The Christian Medical & Dental Soci-
ety (CMDS) was founded in 1941 and today represents
over 14,000 members - primarily practicing physicians
representing the entire range of medical specialties. This
organization views principles of biblical faith as essential
to protecting the lives and best interests of patients, the
conscientious practice of medicine according to long-
standing Hippocratic and religious principles, and to pre-
serving the public respect accorded to physicians as
guardians of health and life.

Amicus Curiae Catholic Medical Association (“CMA")
is an association of physicians who seek to integrate their
understanding of the teachings of the Roman Catholic
Church into their professional lives. CMA believes that
partial-birth abortion is never medically necessary.

3

Amicus Curiae Pennsylvania Physicians Resource
Council (“PPFC”) is an association of physicians con-
cerned for the health and well-being of women and pre-
born children. PPFC has 250 members and concurs that
intact D & X is not recognized as the preferred medical
treatment at any stage of pregnancy, nor for any particu-
lar condition experienced in pregnancy.

Amicus Curiae Indiana Physicians Research Council
(“IPRC”) is an association of physicians and part of the
Indiana Family Institute. IPRC was instrumental in the
passage of a partial birth abortion ban that was enacted
by the Indiana General Assembly in 1997.

Amicus Curige Texas Physicians Resource Council
(“TPRC”) is a subsidiary of Free Market Foundation of
Texas. TPRC represents approximately 500 physicians.
TPRC recognizes that the United States Supreme Court’s
decision in this case will impact medical practice in Texas
and endorses the ban on partial birth abortion.

Amicus Curiae New Jersey Physicians Resource Coun-
cil (“NJPRC”) is an association of 45 New Jersey physi-
cians which provides insight on medical, ethical and
social issues for policymakers, medical professionals and
the public. NJPRC does not believe that partial birth
abortion is ever medically indicated to save the life of the
mother or to protect her future fertility.

Amicus Curiae Oklahoma Physicians Resource Coun-
cil (“OPRC”) is a multi-specialty organization of Okla-
homa physicians. OPRC is associated with Oklahoma
Family Policy Council, a nonprofit research and educa-
tional organization. OPRC and the physicians associated
with it believe that bans against the medical performance
of partial-birth abortion procedures are legitimate, moral
and ethical public policy positions for states to hold.

Amicus Curiae Physicians Resource Council (“PRC")
of Focus on the Family, a California non-profit religious
corporation, is an advisory organization that helps iden-
tify critical, medically related issues and to form national
task forces to develop and implement strategies and
objectives to preserve traditional family values. The PRC
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is comprised of 22 physicians and oversees the publica-
tion of Physician Magazine which is received by approxi-
mately 74,000 physicians.

Amicus Curiae Wisconsin Physicians Resource Coun-
cil (WPRC) operates in concert with The Family Research
Institute of Wisconsin, Inc. (FRI), which is a charitable
and educational organization. The partial-birth abortion
issue in this case will impact medical practice in Wiscon-
sin since Wisconsin passed a similar ban in 1998.

Amici curiae Gerard Black, Watson Bowes, Joseph M.
Casey, Byron Calhoun, Steven Calvin, William F. Colliton,
Jr., Curtis Cook, Eugene F. Diamond, Timothy Fisher, Don
Gambrell, Phillip McNeeley, Robert Orr, Edmund Pel-
legrino, Nancy Romer, Pamela Smith, LeRoy Sprang, and
Joseph R. Zanga, are physicians, many of whom have
testified before Congress or their state legislatures
regarding the medical necessity of the procedure known
as “partial-birth abortion.”

SUMMARY OF ARGUMENT

Amici offer this brief for the limited purpose of estab-
lishing the medical realities surrounding the procedure
known as “partial birth abortion,” “intact dilation and
extraction,” or “intact dilation and evacuation.” Amici
believe it is both desirable and constitutional to restrict
the use of this procedure as Nebraska has done in this
case. On this issue amici echo the sentiments expressed by
a representative of the American Medical Association
(“AMA"):

This issue is whether the partial delivery of a

living fetus for the purpose of killing it outside

of the womb ought to be severely restricted. We

believe, as a matter of ethical principle, it should

rarely if ever be done. And although we also
believe physicians should have broad discretion

in medical matters, both this procedure and

5

assisted suicide (as well as female genital muti-

lation and lobotomies) can and should be regu-

lated if the profession won’t do it.
Letter to the New York Times, dated May 30, 1997 by P.
John Seward, M.D. in his capacity as AMA Executive Vice
President (emphasis added).2

As a legitimate health regulation the Nebraska stat-
ute succeeds in limiting the use of an unproven and
ethically questionable practice, while insuring that safe
and effective procedures remain available for women
seeking to obtain abortions. While the autonomy of the
medical profession is an important and valuable compo-
nent of the success American medicine has experienced
in the attempt to provide the highest quality of care in the
world, this interest does not require the profession or the
state to disregard practices that erode the public’s under-
standing of and confidence in the physician’s role in
assisting pregnant women. Dilation and extraction is such
a practice, and thus should be prohibited.

ARGUMENT

I. D&X IS GENERALLY RECOGNIZED AS A DIS-
TINCTIVE TECHNIQUE

A. THE FINDINGS OF THE DISTRICT COURT
BELOW INDICATE THAT DILATION AND
EXTRACTION IS A DISTINCTIVE TECH-
NIQUE CLEARLY DISTINGUISHABLE FROM
DILATION AND EVACUATION AND OTHER
ABORTION TECHNIQUES

The legal theories and factual findings by which the
district court invalidated Nebraska’s Partial-Birth Abor-
tion Prohibitions are in tension with one another. On the
one hand, the claim is made that the prohibitions are
vague or constitute an undue burden because they

2 Reproduced at App. 7-9 for the convenience of the
Court.
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encompass not only intact dilation and extraction
(“Dé&X"),3 but also dilation and evacuation (“D&E”) abor-
tion, the latter method being the most common method of
second trimester abortion.4 In accordance with this legal
theory, the district court attempted to blur the line
between D&X and other methods.5

On the other hand, the claim is made that D&X is a
distinctive method with health benefits for women
beyond that of other methods, including D&E.¢ For this
purpose, of course, the district court drew a sharp dis-
tinction between D&X and other methods, in order to
make comparative claims or findings about the supposed
medical superiority of D&X over D&E and other
methods.”

Obviously, when the district court finds that the D&X
procedure is medically superior to other methods, it is
implicitly acknowledging that D&X is a distinctive tech-
nique, clearly distinguishable from, for example, D&E
abortion. Other sections of this brief will take issue with

3 This is the term applied to the procedure by its
originator when it was first formally discussed among abortion
providers. See Martin Haskell, Dilation and Extraction for Late
Second Trimester Abortion (presented at the National Abortion
Federation Risk Management Seminar, Sept. 13, 1992),
published in The Partial-Birth Abortion Ban Act of 1995: Hearings
on H.R. 1833 Before the Senate Comm. On the Judiciary, 104th
Cong., 1st Sess. 3 (Nov. 17, 1995).

4 See, e.g., Carhart v. Stenberg, 11 F. Supp. 2d 1099, 1127-32
(D. Neb. 1998); 192 F.3d 1142, 49-50 (8th Cir. 1999).

5 See, e.g., Carhart v. Stenberg, 972 F. Supp. 507, 525 (D.Neb.
1997) (D&X is a variant of D&E and the difference between the
two procedures is not a medical issue, but merely political). 11
F. Supp. 2d at 1106 (claiming that Carhart “intends to remove
fetus intact” for all post-fifteen week abortions, although only
successful in five to ten percent of such abortions).

6 See, e.g., Carhart, 972 F. Supp. at 525-27; 11 F. Supp. 2d at
1122-23.

7 See id.

7

the district court findings on the supposed benefits of
D&X, and will demonstrate that the statutory definition
of “partial-birth abortion” sufficiently distinguishes
intact D&X from standard D&E. At the outset, however, it
should be recognized that the district court findings
themselves presuppose that the D&X procedure is indeed
a distinctive method, clearly distinguishable from D&E
abortion and other methods.

B. MEDICAL SOURCES INDICATE THAT
INTACT D&X IS A DISTINCT TECHNIQUE

The term “D&X” abortion appears to have been intro-
duced by Dr. Martin Haskell in a paper presented at a
1992 National Abortion Federation Conference.® The dis-
trict court below specifically described the “Haskell
D&X” as follows:

On the first and second days of the procedure,

Dr. Haskell inserts dilators into the patient’s

cervix. On the third day, the dilators are

removed and the patient’s membranes are rup-
tured. Then, with the guidance of ultra-sound,

Haskell inserts forceps into the uterus, grasps a

lower extremity, and pulls it into the vagina.

With his fingers, Haskell then delivers the other

lower extremity, the torso, shoulders, and the

upper extremities. The skull, which is too big to

be delivered, lodges in the internal cervical os.

Haskell uses his fingers to push the anterior

cervical lip out of the way, then presses a pair of

scissors against the base of the fetal skull. He
then forces the scissors into the base of the skull,
spreads them to enlarge the opening, removes

the scissors, inserts a suction catheter, and evac-

uates the skull contents. With the head decom-

pressed, he then removes the fetus completely
from the patient.

8 See Haskell, supra.
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972 F. Supp. at 516 (quoting Women’s Med. Prof’l Corp. v.
Voinovich, 911 F. Supp. 1051 (S.D. Ohio 1995)).

Dr. Haskell’s 1992 paper explains the distinction
between D&X and other methods as follows:

The surgical method described in this paper
differs from classic D&E in that it does not rely
upon dismemberment to remove the fetus. Nor
are inductions or infusions used to expel the
intact fetus.

Rather, the surgeon grasps and removes a
nearly intact fetus through an adequately
dilated cervix. The author has coined the term
Dilation and Extraction or D&X to distinguish it
from dismemberment-type D&E's.

Classic D&E is accomplished by dismem-
bering the fetus inside the uterus with instru-
ments and removing the pieces through an
adequately dilated cervix.?

As the district court found, Dr. Haskell employed his
new method for pregnancies that had progressed to
twenty weeks or beyond.® Dr. Haskell’'s 1992 paper
explained that classic D&E dismemberment became diffi-
cult beginning at twenty weeks due to “the toughness of
fetal tissues at this stage of development.” Alternative
D&E methods involved causing fetal death by various
methods prior to surgery, to produce softening of fetal
tissues. Late second trimester abortions could also be
performed by induction methods. Dr. Haskell's D&X
method was a new procedure that resolved the problem
of fetal tissue toughness post-twenty weeks by providing
a non-induction, non-dismemberment technique.l!
Instead of either dismembering the fetus piece by piece

9 See Haskell, supra.
10 972 F. Supp. at 516.
11 See id.

9

through the cervix or inducing labor, Dr. Haskell pro-
vided extensive dilation in a three-day procedure, then
delivered all but the head of the fetus into the vagina,
followed by reduction of the head size through evacua-
tion of the skull contents, allowing complete delivery of
the fetus.

There has been a certain amount of confusion over
the correct term for this distinctive procedure. At the time
that Dr. Haskell presented his paper there were no refer-
ences to this procedure in any medical textbooks, dictio-
naries, or journals. Even standard texts on abortion, such
as Warren Hern, Abortion Practice (1990 reprint), did not
name or describe the procedure. Dr. Haskell claimed to
have “coined the term Dilation and Extraction or D&X".12
However, another physician employing the method, Dr.
James T. McMahon, chose the slightly different name
“intact dilation and evacuation (intact D&E).”13 Subse-
quently, abortion rights proponents such as the National
Abortion Federation and Planned Parenthood divided
over the right terminology, the former adopting Haskell’s
terminology,!4 the latter McMahon’s.!> Both organizations
claimed their term the proper “medical” one, in supposed
contrast to the term “partial-birth abortion,” which was
derided by advocates of the procedure as a non-medical
term.16 In the absence of any published descriptions of

12 Haskell, supra.

13 See James Bopp & Curtis R. Cook, Partial-Birth Abortion:
The Final Frontier of Abortion Jurisprudence, 14 Issues L. & Med. 3,
20 (1998). *

14 Planned Parenthood Federation of America, Fact Sheet:
Why Abortion Bans are Unconstitutional (visited February 22,
2000) <http://www.plannedparenthood.org/library/
ABORTION/abortban___fact.html.>

15 National Abortion Federation, NAF’s Response to “Partial-
Birth Abortion” Ban (visited February 22, 2000) <http://
www.prochoice.org/issues/ban.htm.>

16 See id.
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the term in medical textbooks, dictionaries, or standard
medical journals, and amidst political controversy over
proposed bans on partial-birth abortion which were
aimed at prohibiting the new Haskell/McMahon pro-
cedure, it was difficult to standardize precise medical
terminology for the new procedure.

Subsequently the American College of Obstetricians
and Gynecologists (“ACOG”) issued a January 1997 state-
ment adopting a hybrid term “intact dilation and extrac-
tion” or “intact D&X,” combining the Haskell/McMahon
definitions. The American Medical Association relied
upon this report in issuing its own policy declarations.
Therefore, the term “intact dilation and extraction” or
“intact D&X” - which is sometimes shortened simply to
“D&X” ~ appears to have become the most common
appellations for the procedure in question.!?

ACOG states that intact D&X has been described as
including the following four elements:

(1) the deliberate dilation of the cervix, usually
over a sequence of days;

(2) instrumental conversion of the fetus to a
footling breech;

(3) breech extraction of the body, excepting the
head; and

(4) partial evacuation of the intracranial con-
tents of a living fetus to effect vaginal delivery
of a dead but otherwise intact fetus.

11 F. Supp. 2d at 1105.

The ACOG acceptance of this description indicates
once again that D&X is medically understood as a distinc-
tive technique, different from classic D&E abortion, even
if it is sometimes denominated as a variant form of D&E.
This four-part description is useful so long as it is not

17 See 11 F. Supp. 2d at 1105 & n.10. Amici do not suggest
that unanimity has emerged on the proper name of this
procedure, even at this time.

11

taken too literally. For example, dilation is “usually over
a sequence of days” post twenty weeks, but prior to
twenty weeks instrumental dilation not requiring this
extended time frame may be employed.!® (This is signifi-
cant to the present case, as the Respondent Dr. Carhart
testified that he only performed D&X from 16 to 20
weeks.)1® Secondly, as Dr. Frank Boehm, professor of
obstetrics and gynecology at the Vanderbilt University
School of Medicine and Director of Obstetrics for the
hospital, noted in testimony before the district court,
version (or purposeful manipulation) is only needed
when the fetus does not present in breech.?0 In the pre-
sent case Dr. Carhart testified that he only chose to per-
form a D &X when the fetus presented in breech or where
repositioning the fetus from a side presentation resulted
in a breech presentation.!

The medical literature on D&X, although severely
limited, takes into account these slight variations in tech-
nique. For example, in an article based on the AMA
Board of Trustees 1997 Report, which was approved by
the AMA House of Delegates in June 1997, the authors
quote the ACOG description of intact Dé&X, then note
“However, there may be variations of D&X that depart
from this protocol, such as when an identical procedure is

18 “For procedures at up to 16 weeks’ gestation, placing the
dilators 4-8 hours prior to surgery may suffice. Beyond 16 weeks
it is common practice to allow overnight dilation, and some mid
to late second trimester protocols call for a second insertion in
16-24 hours.” W. Martin Haskell et al., Surgical Abortion After the
First Trimester in A Clinician’s Guide to Medical and Surgical
Abortion (Maureen Paul, et al., 1999) at 128.

19 972 F. Supp. 507 at 514-15.

20 Ex. 32, Videotaped Dep. of Dr. Boehm at 31:23-32:6. This
point was first noted by Dr. Haskell in his 1992 paper presented
at the National Abortion Federation Fall Risk Management
Seminar. See Haskell, Dilation and Extraction, supra (“Version (as
needed)”).

21 972 F. Supp. at 522 n.20.
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performed without converting the fetus to a footling
breech or using decompression without suction evacua-
tion of the cranial contents.”?2

The Nebraska statute takes account of these varia-
tions, and other variations which at this point are not
seriously proposed by any medical professional (e.g.,
intentionally delivering a live fetus head-first in order to
kill it before completed delivery). A more detailed medi-
cal definition could invite practitioners to evade the law
by modifying other minor details of the procedure. What
remains the same throughout these variations and distin-
guishes the D&X procedure from other abortion tech-
niques is: (1) Deliberate dilation of the cervix, technique
and duration variable depending on stage of pregnancy
and other factors; (2) Instrumental or manual conversion
of the fetus to a footling breech where necessary; 3)
Breech extraction of the body except the head; and (4)
Reduction of the head size of a living fetus through
methods such as decompression or evacuation of the
intracranial contents to effect vaginal delivery of a dead,
but otherwise intact, fetus.

II. INTACT D&X IS NOT RECOGNIZED WITHIN
THE MEDICAL PROFESSION AS THE PRIMARY
INDICATED TECHNIQUE OR STANDARD OF
CARE AT ANY STAGE OF PREGNANCY OR FOR
ANY PREGNANCY, AND THEREFORE CANNOT
BE CONSIDERED MEDICALLY SUPERIOR TO
THE STANDARD METHODS OF SECOND TRI-
MESTER ABORTION, SUCH AS D&E.

22 Janet E. Gans Epner, et al., Late-Term Abortion, 280 J.
Amer. Med. Ass'n 724, 726 (Aug. 26, 1998). See also W. Martin
Haskell, et al., Surgical Abortion After the First Trimester 136-7 in
A Clinician’s Guide to Medical and Surgical Abortion (Maureen
Paul, et al. eds., 1999) (discussing variations in procedure for
breech and vertex position).
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A. THE DISTRICT COURT ISSUED CONTRA-
DICTORY FINDINGS OF FACT REGARDING
THE SUPPOSED SUPERIORITY OF INTACT
D&X WHICH MUST BE REGARDED AS
CLEARLY ERRONEOUS

The district court correctly found, and the court of
appeals agreed, that standard D&E abortion is the most
common abortion method during the relevant gestational
period.2 This finding is supported by the practice of
Respondent Dr. Carhart, who was found to perform stan-
dard D&E abortion rather than intact D&X in approxi-
mately ninety percent of his post-fifteen week
abortions.2* Although Dr. Haskell designed the D&X orig-
inally for the post-twenty-week period, the district court
found that Respondent Dr. Carhart chose not to perform a
D&X post-twenty weeks, but instead “induces fetal death
by injection.”2 During the period from sixteen to twenty
weeks Dr. Carhart only performs the D&X procedure
when he finds the fetus in breech (or sometimes trans-
verse, or side) presentation. Thus he employs D&X in
approximately ten to twenty abortions out of the 190
sixteen-to-twenty-week abortions he performs annually.26
The district court also recorded Dr. Carhart’s procedure if
he found the fetus presenting in transverse (sideways)
position:

Carhart grasps whatever portion of the fetus he

can in order to turn it so that part of the body

will pass through the cervix. He performs this

procedure because “you can’t bring the fetus out
sideways.” If he can grasp the fetus “feet first”

23 11 F. Supp. 2d at 1127-30; 192 F.2d at 1149-51 (D&E most
common abortion method for second trimester abortions).

24 See 972 F. Supp. at 520-22.
25 See 972 F. Supp. at 522.
26 972 F. Supp. at 511, 520, 521 & n.20.
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he will, but Carhart does not “intentionally

spend a lot of time doing that.”

972 F. Supp. at 521 n.20 (quoting portions of Dr. Carhart’s
testimony).

Finally, the district court found that Dr. Carhart was,
so far as he knew, the only provider of post-sixteen-week
abortions in Nebraska, and therefore the only physician
in the state who performed the D&X procedure.?

The district court in summary found: (1) Standard
D&E abortion is the most common method used during
the relevant gestational period; (2) Respondent, the only
provider of abortions during the relevant gestational
period, chooses D&E over D&X approximately ninety
percent of the time; and (3) Respondent allowed the
presentation of the fetus during the period from sixteen
to twenty weeks to determine which method he
employed, and cared so little which technique he used
that, when faced with a transverse lie, he did not “inten-
tionally” spend “a lot of time” seeking to grasp the feet so
that he could perform a D&X rather than D&E.

Directly contradictory to these findings, the district
court also found that “medical evidence established that
the D&X procedure is appreciably safer for women than
the D&E procedure.”28 The district court relied on claims
that D&X was superior to D&E because of (1) less chance
of trauma to the cervix and uterus from bony fragments;
(2) less instrumentation in the uterus, lessening the risk
of complications from tearing or perforating the uterus;
(3) prevention of disseminated intravascular coagulopa-
thy and amniotic fluid embolus; (4) reduced chance of
retained fetal parts; (5) reduced risk of free floating head;
and (6) shorter operating time, reducing the amount of
bleeding and the risks of hemorrhage and infection.?® The
only evidence offered to support the existence of these

27 972 F. Supp. at 511.
28 972 F. Supp. at 525.
29 See id. at 526-27.

15

benefits was the testimony of the Respondent and the
speculation of experts. The record is void of any con-
trolled study or article from a peer-reviewed journal
establishing that the D&X procedure is superior in any
way to the D&E procedure most commonly employed in
second and third trimester abortions.30

All the reasons given by the district court for finding
intact D&X “appreciably safer for women” than D&E, if
valid, would apply to the ninety percent of abortions for
which Respondent Carhart chose not to perform a D&X.
Moreover, the district court opinions fail to list any
potential negative effects of the D&X procedure. There-
fore, the findings of the district court suggest that
Respondent Carhart, and indeed the vast majority of

30 The only generally available medical publication to make
similar claims on behalf of the procedure is a recently published
medical text, A Clinician’s Guide to Medical and Surgical Abortion
(Maureen Paul, et al. eds.) (1999). Based exclusively upon the
self-reporting of the deceased Dr. James T. McMahon, one of the
originators of the D&X procedure, the text states “This major
complication rate is virtually identical to that of an earlier series
of nonintact D&E’s reported by Hern (3.07 [per] 1000 cases)
despite the fact that nearly one-fourth of the cases in
McMahon’s series exceeded Hern’s 25-week gestational limit.”
W. Martin Haskell, et al., Surgical Abortion After the First
Trimester, in A Clinician’s Guide to Medical and Surgical Abortion,
supra at 137. This information was available at the time of trial,
yet in the absence of any external review or indicia of reliability,
none of the Respondent’s experts or the district judge
considered it relevant. Even taken at face value this statement
provides little support for the finding of the district court that
D&X is superior to D&E.

The chapter goes on to assert “Haskell [the other originator
of D&X and co-author of the chapter] has performed more than
1500 intact D&E’s at 20-26 weeks’ gestation without a serious
event.” Id. No information is provided regarding the
methodology of follow-up to obtain information about delayed
complications, nor is there an adequate explanation of Haskell’s
or McMahon'’s definition of what constitutes a complication.
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second-trimester abortion providers, are guilty of deliber-
ately failing to choose an “appreciably safer” method of
abortion, D&X.

The district court findings are self-contradictory.
They simultaneously condemn the State of Nebraska for
allegedly making illegal the most common form of second
trimester abortion (D&E), while also claiming that this
same method is, as measured against D&X, so medically
deficient as to constitute a serious health risk for women.

The district court findings on the safety of D&X, in
short, cannot be taken seriously as “findings of fact,” but
instead should be read merely as alternative legal theo-
ries. Alternative legal theories or alternative rationales,
even where offered by a district court, cannot however,
be accorded the same weight as findings of fact. Surely a
single district judge lacks the authority to condemn as
medically deficient and unsafe a procedure — D&E abor-
tion ~ which is clearly within the current standard of care
for second trimester abortion.3!

Ironically, the district court condemned as “irrele-
vant” “political rhetoric” prior statements issued by the
AMA supporting the proposed Partial-Birth Abortion Ban
Act of 1997, H.R. 1122.32 To disregard the predominant
practice of substantially all physicians, including the
Respondent, and condemn the statements of the largest
organized group of physicians in the country as merely
“political” fuels the public perception in some quarters
that abortion jurisprudence is driven by the personal or
political preferences of the judiciary, rather than reasoned

31 Paul D. Blumenthal, et al., Abortion by Labor Induction, in
A Clinician’s Guide to Medical and Surgical Abortion, supra at 139
(“Compared to induction abortion, dilation and evacuation
(D&E) has generally been recognized as the safest and most
expeditious means of pregnancy termination for similar
gestational ages, specially prior to 20 weeks”).

32 972 F. Supp. at 525 n.27.
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interpretation of medical facts and constitutional limita-
tions. In light of the common practice of all physicians
testifying in this case, and the statements of the larger
medical community that no circumstances necessitate the
use of intact D&X, the findings of the district court on the
supposed medical superiority of intact D&X abortion
must be set aside as clearly erroneous.

B. MEDICAL SOURCES INDICATE THAT
INTACT D&X IS NOT THE STANDARD OF
CARE OR PREFERRED METHOD AT ANY
STAGE OF PREGNANCY OR FOR ANY PREG-
NANCY, AND MAY HAVE SIGNIFICANT
MATERNAL HEALTH RISKS THAT WERE
NOT CONSIDERED BY THE DISTRICT
COURT

The varied statements by ACOG and the AMA reflect
professional organizations caught between two impulses.
On the one hand, it is clear, as reflected for example by
amici, that there are significant numbers of physicians
and health care providers who hold that intact D&X is
both medically and ethically objectionable.?®
Further, D&X is not the standard of care or preferred

33 “ ‘] have very serious reservations about this
procedure,’ ” said Colorado physician Warren Hern, M.D. The
author of Abortion Practice, the nation’s most widely used
textbook on abortion standards and procedures, Dr. Hern
specializes in late-term procedures . . . of the procedure in
question he says, “ “You really can’t defend it.” ” Diane M.
Gainelli, Outlawing abortion method: Veto-proof majority in House
votes to prohibit late-term procedure,” 38 Amer. Med. News 1 (Nov.
20, 1995) (reproduced at App. 11-20 for the convenience of the
Court); M. LeRoy Sprang & Mark G. Neerhof, Rationale for
Banning Abortions Late in Pregnancy, 280 J. Amer. Med. Ass'n 744
(Aug. 26, 1998); and Janet E. Gans Epner, et al., Late-term
Abortion, 280 J. Amer. Med. Ass'n 724, 726 (Aug. 26, 1998) (“liln
the absence of controlled studies, the relative advantages and
disadvantages of the procedure in specific circumstances
remain unknown”).
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method at any stage of pregnancy or for any pregnancy,
according to current medical literature and standards. On
the other hand, professional organizations such as ACOG
and the AMA have an understandable tendency to resist
governmental regulation of medical procedures and med-

ical providers, particularly when regulation may involve
criminal sanctions.

These conflicting impulses are well illustrated by the
ACOG and AMA literature pertaining to intact D&X/
partial-birth abortion. A January 1997 ACOG statement,
after describing the intact D&X procedure, stated:

A select panel convened by the ACOG could
identify no circumstances under which this pro-
cedure [intact D&X] . . . would be the only
option to save the life or preserve the health of
the woman. An intact D&X, however, may be
the best or most appropriate procedure in a
particular circumstance to save the life or pre-
serve the health of a woman, and only the doc-
tor, in consultation with the patient, based upon
the woman's particular circumstances can make
this decision.

See 11 F. Supp. 2d at 1105 n.10.

The first sentence of the ACOG statement reflects the
failure of medical experts to identify any stage of preg-
nancy or particular circumstance in which intact D&X
abortion represents the standard of care, or would be
medically necessary to protect the life or health of
women. In direct opposition to the clearly erroneous find-
ing of the district court that intact D&X was generally
and appreciably safer than the predominant D&E, the
ACOG'’s panel of experts could not identify a single cir-
cumstance where D&X is medically superior. A subse-
quent policy statement by the AMA agreed, finding that
“there does not appear to be any identified situation in
which intact D&X is the only appropriate procedure to
induce abortion.” AMA Policy H-5.982, quoted in Hope
Clinic v. Ryan, 195 F.3d 857, 872 (7th Cir. 1999) (en banc).
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These expert findings of ACOG and the AMA were
employed by the AMA when it issued statements in
support of the Partial-Birth Abortion Ban of 1997, which
is quite similar to the Nebraska law at issue herein. The
AMA Board of Trustees Press Release and Fact Sheet took
the position that the federal bill did not prohibit D&E, but
only prohibited intact D&X. The AMA press release
described that procedure as “broadly disfavored - both
by experts and the public. . . . Itis a procedure which is
never the only appropriate procedure and has no history
in peer reviewed medical literature or in accepted medi-
cal practice development.”3 The AMA Board of Trustees
Fact Sheet on HR 1122 stated that “Intact D&X is not an
accepted ‘medical practice’. . . . the Board’s expert scien-
tific report recommends against its use.”3%

While ACOG has consistently opposed legal prohibi-
tion of intact D&X/partial birth abortion, and the AMA
has taken varying positions regarding such legislation,
neither organization has yet offered any specific circum-
stances in which the procedure is believed to be medi-
cally necessary. ACOG’s statement that there “may” be
such circumstances is clearly just another way of expres-
sing generalized opposition to legislative regulation of
physicians. Indeed, when interviewed by American Med-
ical News about this statement, ACOG President Fredric
D. Frigoletto, Jr., “maintained that the [ACOG Executive]
Board did not ‘endorse’ the procedure. ‘There are no data
to say that one of the procedures is safer than the other,’
he said. When asked why the statement said the pro-
cedure ‘may be the best’ in some cases, Dr. Frigoletto

34 American Medical Association, AMA Press Releases: AMA
Supports H.R. 1122 As Amended, Statement by Nancy W. Dickey,
MD, Chair of the AMA Board of Trustees (reproduced at App- 5-6
for the convenience of the Court).

35 American Medical Association, AMA Board of Trustees
FACT SHEET on HR 1112 (June 1997) (reproduced at App. 1-4 for
the convenience of the Court).
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answered, ‘or it may not be.’ 36 Such reference to the
bare possibility of health risks by a professional organiza-
tion opposed in principle to legislative regulation of abor-
tion cannot constitute an “undue burden,” if the undue
burden test is to play its role of distinguishing between
permissible and impermissible governmental regulation.

The district court below acknowledged as correct the
statement of its most favored expert, Dr. Stubblefield,3”
that there are no medical studies “which compare the
safety of the intact D&X to other abortion procedures or
conclude that the D&X is safer than other abortion pro-
cedures.”38 Two published articles in The Journal of the
American Medical Association relating to the D&X pro-

cedure have also noted the lack of credible studies on
safety.39

The district court, not fearing to tread beyond the
confines of published studies and the expert panels of
ACOG and the AMA, dismissed the lack of published
studies as unimportant.4? The district court relied largely
upon Dr. Stubblefield, “a teacher and user of the D&E

36 Diane M. Gianelli, Medicine adds to debate on late-term
abortions: ACOG drauws fire for saying procedure ‘may’ be best option
for some, 40 Amer. Med. News 1 (March 3, 1997) (reproduced at
App. 21-27 for the convenience of the Court).

37 See 11 F. Supp. 2d at 1116 (Dr. Stubblefield most
persuasive and helpful expert).

38 11 F. Supp. 2d at 1112.

3 See Janet E. Gans Epner, et al., Late-term Abortion, 280 J.
Amer. Med. Ass'n 724, 726 (Aug. 26 1998) (“[i]n the absence of
controlled studies, the relative advantages and disadvantages of
the procedure in specific circumstances remain unknown”); M.
LeRoy Sprang & Mark G. Neerhof, Rationale for Banning
Abortions Late in Pregnancy, 280 J. Amer. Med. Ass'n 744 (Aug.
26, 1998) (“no credible studies on intact D&X that evaluate or
attest to its safety”).

40 See, e.g., 11 F. Supp. 2d at 1124.
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procedure,”4! to buttress claims that the D&X 'procedure
was medically superior to D&E abortion, despite the fact
that Dr. Stubblefield “has not performed this procedure
himself, nor has he viewed anyone else perform it.”4? The
court never appears to have wondered why Dr. Stub-
blefield, its favored expert, had never used or taugl'\t the
intact D&X procedure if he believed it to be superior to
D&E. Nor was the district court deterred by Dr. Stub-
blefield’s testimony that characterized the possible health
benefits of D&X as mere theory which should be
regarded as uncertain pending data.®3 Similarly, Respon-
dent’s other expert, Dr. Hodgson, who had “performed or
supervised at least 30,000 abortions,”# and yet h.ad never
intentionally performed an intact D&X,% was relied upon
to buttress claims of D&X as a “technological advance.”46
Such appearance of a “courtroom convers.ion” b.y Resppn-
dent’s experts, who adhere to the D&E in their .me.dxcal
practice while opining about the supposed superiority of
the D&X inside the courtroom, undermines any support
for the findings of the district court.

The district court’s speculations on why D&X is
superior to D&E failed to mention or take account of.the
special risks that may be associated with D&X. First,
“some physicians have suggested that the procedure m”a};
increase complications, such as cervical incompetence. 4
The threat of cervical incompetence is related to the

41 11 F. Supp. 2d at 1125 n.35. .
42 11 F. Supp. 2d at 1112.

43 See 11 F. Supp. 2d at 1111 (“theoretically, would be safe”.
It would be a while before we have the data to compare. . . . )

44 11 F. Supp. 2d at 1105.

45 See 11 F.2d at 1105, 972 F. Supp. at 516.

46 See 972 F. Supp. at 516.

47 280 J. Amer. Med. Ass’n at 726 (footnote omitted).
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amount of cervical dilation.4® Cervical incompetence con-
sequent to intact D&X may make it difficult or impossible
for a woman to successfully carry a subsequent preg-
nancy to term.
Further risks peculiar to intact D&X are described as
follows:
First, the risk of uterine rupture may be
increased. An integral part of the D&X pro-
cedure is an internal podalic version, during
which the physician instrumentally reaches into
the uterus, grasps the fetus’ feet, and pulls the
feet down into the cervix, thus converting the lie
to a footling breech. The internal version carries
risk of uterine rupture, abruption, amniotic fluid
embolus, and trauma to the uterus. According to
Williams Obstetrics, “there are very few, if any,
indications for internal podalic version other
than for delivery of a second twin.”4°

The risk of podalic version (repositioning the fetus)
referred to in Williams Obstetrics involves manual internal
version (repositioning by hand within the woman’s body)
to deliver a fetus in the third trimester. While this differs
somewhat from version (repositioning) of the fetus with
an instrument as described by Haskell in the D&X pro-
cedure, the risks of Haskell’s procedure are unknown,
and can only be the subject of speculation based upon the
risks of similar, but not identical procedures.

The second potential complication of intact D&X

is the risk of iatrogenic laceration and secondary

hemorrhage. Following internal version and

partial breech extraction, scissors are forced into

the base of the fetal skull while it is lodged in

the birth canal. This blind procedure risks

maternal injury from laceration of the uterus or

48 A. Golan, et al., Incompetence of the Uterine Cervix, 44
Obstet. Gynecol. Surv. 96-107 (1989).

49 280 J. Amer. Med. Ass’n at 744-45 (footnote omitted).
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cervix by the scissors and could result in severe
bleeding and the threat of shock or even mater-
nal death.¢

All of these risks, if realized, have significant import for
maternal health.

The district court’s failure to take account of the
negative risks associated with D&X in its supposed find-
ings on the comparative superiority of intact D&X, alone
renders those findings clearly erroneous. Any compara-
tive analysis of the various techniques applicable to a
specific stage of pregnancy or circumstance must obvi-
ously take account of the relative risks of both procedures
to be valid. Simply listing the risks associated with sec-
ond trimester D&E abortion, as the court did,>! fails
utterly to constitute findings of fact on the comparative
risks of D&E and Dé&X.

Amici believe that the nearly eight years that have
passed since Dr. Haskell’s 1992 paper on intact D&X have
demonstrated that the procedure is never medically nec-
essary, and remains generally inferior, in terms of mater-
nal health, to existing abortion methods. Although
abortion rights orientated experts are clearly willing to go
into federal court and testify as to the efficacy of the
Dé&X, physicians have retained their preference, in actual
practice, for various forms of D&E and induction
methods.52 Professional organizations with strong inter-
ests in professional autonomy and maternal health have
been unable to identify any particular circumstances
where there is a need for the proceditre. While the AMA

50 [d. (footnotes omitted).
51 See 11 F. Supp. 2d at 1123.

52 See, e.g., David A. Grimes, The Continuing Need for Late
Abortions, 280 J. Amer. Med. Ass'n 747, 748 (Aug. 26, 1998)
(“only a small number of physicians nationwide” perform intact
dilation and extraction).
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no longer supports the federal ban on partial-birth abor-
tion due to its overall opposition to criminal sanctions
against physicians, the AMA continues to oppose this
procedure.5? Rather than being a new method on the rise,
D&X remains after almost eight years an aberrant curi-
osity, a medically needless flashpoint of deeply-felt divi-
sion.

The weakness of the record in the instant case con-
trasts strangely with the supposed findings of the district
court. None of the experts in the instant case had ever
performed a D&X procedure. Even Respondent Carhart
performed the D&X procedure in only about ten percent
of his post-fifteen week abortions. Moreover, Carhart did
not identify particular circumstances that necessitated
use of D&X, but instead chose the procedure based on the
happenstance of the presentation of the fetus, failing even
in transverse presentations to make sustained efforts to
effect a D&X procedure. The actions of the Respondent
and his experts undercut any claims or finding of medical
necessity for this procedure.

53 An October 21, 1999 “Statement For Response Only”
issued by the AMA states:

U.S. Senator . . . Santorum . . . has reintroduced a bill
that would ban intact dilation and extraction. The
American Medical Association (AMA) has previously
stated our opposition to this procedure. We have not
changed our position regarding the use of this
procedure.

The AMA has asked Sen. Santorum to remove the
criminal sanctions from his bill, but such a change has
not been made. For this reason we do not support the
bill.

American Medical Association, Statement for Response Only (Oct.
21, 1999) (reproduced at App. 10 for the convenience of the
Court).
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C. THERE ARE NO SPECIAL MEDICAL OR
HEALTH INDICATIONS FOR D&X

The district court’s over-reaching, clearly erroneous
“finding” that the D&X procedure is generally superior to
the more common and generally accepted methods, in
combination with the fact that Respondent Carhart chose
Dé&X based on the happenstance of fetal position, rather
than special maternal indications, makes this case a par-
ticularly poor candidate for exploring whether there may
be rare cases where D&X is necessary to maternal health.
Neither the district court nor the appellate court below
relied to a significant degree on such a claimed need for
D&X in specialized or extreme medical circumstances.
Nonetheless, amici, having extensive experience with a
wide variety of difficult medical circumstances related to
maternal-fetal health, wish to emphasize that specula-
tions on a supposed need for the D&X procedure in
particular circumstances are groundless. This fact is not
changed by the invocation of the emotionally charged
circumstances surrounding tragic fetal abnormalities.

1. INTACT D&X ABORTION IS NOT INDI-
CATED FOR HYDROCEPHALUS

Hydrocephalus, or excessive fluid accumulated in the
fetal head, has sometimes been offered as a condition
necessitating intact D&X, due to the impossibility of nor-
mally delivering the enlarged head. Of course, as ACOG
and the AMA have noted, D&X has never been identified
as the standard of care or indicated treatment for any
particular circumstances. In fact, the wsual treatment for
hydrocephalus is transabdominal cephalocentesis,
whereby the excess fluid in the fetal skull is drained
through the use of a thin needle placed inside the womb
through the woman’s abdomen.54 By contrast, proceeding
transvaginally with scissors — the very crude method

54 See, e.g., 280 ]. Amer. Med. Ass'n at 745.
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adopted by Haskell - or even a needle places the woman
at an increased risk of infection because of the non-sterile
vaginal environment.

2. INTACT D&X IS NOT INDICATED OR
NECESSARY IN ORDER TO DIAGNOSE
FETAL ABNORMALITIES

It has sometimes been stated that it is useful to have
an intact fetus in order to confirm abnormal prenatal
diagnoses.5 However, “a study involving 60 patients
who underwent D&E at 14 to 22 weeks of gestation after
fetal abnormalities were detected found that D&E suc-
cessfully and consistently confirmed abnormal prenatal
diagnoses.”5 Notwithstanding the results of these
studies, to the extent that intact fetal salvage is desirable,
this can be achieved through labor induction abortion.5?
Again, intact D&X upon examination has failed to
become the standard of care for any particular circum-
stance, as there are always medically-sound alternatives.

III. INTACT D&X CONFUSES THE DISPARATE
ROLES OF A PHYSICIAN IN CHILDBIRTH AND
ABORTION IN A WAY THAT BLURS THE LINE
BETWEEN INFANTICIDE AND ABORTION AND

55 See W. Martin Haskell, et al., Surgical Abortion After the
First Trimester in A Clinician’s Guide to Medical and Surgical
Abortion (Maureen Paul, et al. eds., 1999) at 136.

56 280 J. Amer. Med. Ass’n at 727 (footnote number
omitted) (citing L.P. Shulman, et al., Dilation and evacuation for
second-trimester genetic pregnancy termination, 75 Obstet.
Gynecol. 1037-40 (1990); see also W. Hern, et al., Outpatient
abortion for fetal anomaly and fetal death from 15-34 menstrual
weeks’ gestation: Techniques and clinical management 81 Obstet
Gynecol 301-06 (1993)).

57 W. Martin Haskell, et al., Surgical Abortion After the First
Trimester in A Clinician’s Guide to Medical and Surgical Abortion
(Maureen Paul, et al. eds., 1999) at 125.
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UNDERMINES THE PUBLIC INTEGRITY OF
THE MEDICAL PROFESSION

Even abortion rights proponents have frequently
expressed a particularly negative reaction to intact D&X,
otherwise known as partial-birth abortion. This negative
reaction is frequently shared by medical providers who
are well acquainted with the relative gruesomeness of
surgery and particular methods of abortion. There is
something particularly shocking and aberrant about this
particular procedure beyond, or different from, the diffi-
cult issues raised by abortion itself.

Intact D&X is aberrant and troubling because the
technique confuses the disparate roles of a physician in
childbirth and abortion in such a way as to blur the
medical, legal, and ethical line between infanticide and
abortion. When the physician performs (as necessary)
instrumental version of the live fetus to a footling breech
- using terminology (footling breech) and techniques bor-
rowed from past and current obstetrics — she appears
initially to be assisting live delivery. As the physician
manually performs breech extraction of the body of a live
fetus, excepting the head, she continues in the apparent
role of an obstetrician delivering a child. At this point of
the procedure it is possible for all of the fetus’ body,
except for the head, to be outside of the woman's body,
and the physician is holding the fetus’ live body in one of
her hands. The techniques used to this point of the pro-
cedure appear to be clear adaptations of the role of a
physician acting with a duty of care to both fetus and
woman, and the fetus is remarkably close — whether
viable or not — to achieving live delivery.

Suddenly, the physician appears to switch roles and
performs an act quite contrary to the obstetrical role:
stabbing the base of the skull of the living fetus with a
pair of scissors, spreading the scissors to enlarge the
opening, inserting a suction catheter, and evacuating the
skull contents. The physician acts directly against the
physical life of a fetus who she has previously delivered,
all but the head, out of the uterus. Even when the method
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is altered somewhat to involve other means of “evacuat-
ing” or “decompressing” the fetal skull, this portion of
the intact D&X dramatically shifts the technique and role
of the physician from delivery of a live fetus out of the

womb to destroyer of a fetus almost entirely outside the
uterus.

Even abortion rights proponents recognize that post-
fifteen-week abortions are difficult and troubling for all
involved.5® However, the reason that Congress and thirty
state legislatures have, usually by wide margins, passed
bans on intact D&X abortion amounts to more than a
negative response to second and third trimester abortion,
and more than discomfort with the raw gruesomeness of
surgery or late-term abortion. Rather, in a society that,
due to this Court’s precedents, must permit elective pre-
viability abortion and health-indicated post-viability
abortion, there is a medical, legal, and ethical imperative
to draw a bright, unblurred line between infanticide and
abortion. Intact D&X threatens this bright line between
infanticide and abortion in a way that undermines both
the public integrity of the medical profession and soci-
ety’s interest in protecting human life.

IV. NEBRASKA’S USE OF THE TERM “PARTIAL-
BIRTH ABORTION” AND ACCOMPANYING
DEFINITIONS FAIRLY DISTINGUISH INTACT
D&X FROM STANDARD D&E ABORTION
WHILE EXPRESSING THE STATE INTEREST IN
DRAWING A BRIGHT LINE BETWEEN INFAN-
TICIDE AND ABORTION

Even today, there is no fixed medical term for the
procedure at issue herein. While ACOG and the AMA
appear generally to use the term “intact dilation and
extraction,” as late as August 1998 the well-known

58 David A. Grimes and Willard Cates, Jr., “Dilation &
Evacuation” in Second Trimester Abortion: Perspectives After a
Decade of Experience (Gary S. Berger, et al. eds., 1981) at p. 130.
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reproductive health expert David A. Grimes used the
term “intact D&E.”5® The district court below seemed
somewhat challenged by the medical terminology, refer-
ring to the procedure alternatively as “intact dilation and
evacuation,” “intact D&X,” “intact D&E,” and “intact
dilation and extraction.”®® Yet it also used one of these
terms (intact D&E) for a different procedure in which the
fetus is entirely within the uterus — and in one instance
already dead - when the fetal skull size is reduced.!
Moreover, despite claims that the term “intact dilation
and extraction” is a medical term, the district court
referred to this term as emanating from “the popular
press.”62

Under these circumstances, the Nebraska legislature,
acting in 1997, cannot be fairly criticized for failing to use
a medical term, as medical terminology has been evolv-
ing and uncertain. Moreover, the medical terminology
fails to express the state’s interests in drawing a clear line
between infanticide and abortion which safeguards the
public integrity of the medical profession. The term “par-
tial-birth abortion” expresses reasonably well the grava-
men of the objection to this procedure, which is that the
procedure confuses the role of physician in childbirth and
physician in abortion, blurs the line between infanticide
and abortion, and undermines the public integrity of the
medical profession. “The ‘partial birth abortion’ legisla-
tion is by its very name aimed exclusively at the pro-
cedure by which a ‘living fetus’ is ‘intentionally and
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deliberately’ given ‘partial birth’ and ‘delivered’ for ‘for
the purpose of’ killing it.”63

In their statutory construction the courts below have
failed to interpret the statute in accord with its clearly
expressed purpose. It is perverse to focus exclusively on
the term “substantial portion,” apart from the purposes
of the act and important statutory terms such as “partial-
birth abortion,” “delivers,” “delivers vaginally a living
unborn child before killing the unborn child.” Properly
interpreting the various terms of the statute in light of the
statute’s purpose, the definition of partial-birth abortion
clearly excludes the dismemberment of the fetus as is
common with D&E abortion. There is certainly nothing
resembling a “partial birth” in classic Dilation and Evac-
uation (D&E) abortion, nor does a D&E resemble inten-
tional “delivery” of a living fetus into the birth canal.

CONCLUSION

For the foregoing reasons, we respectfully request
that this Court reverse the judgments of the district court
and Court of Appeals.
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