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INTEREST OF AMICI CURIAE

The Honorable William P. Barr served as Attorney
General of the United States from 1991 to 1993. The
Honorable Edwin Meese III served as Attorney General
of the United States from 1985 to 1988. The Honorable
William P. Barr also served as Deputy Attorney General
of the United States from 1990 to 1991 and as Assistant
Attorney General, Office of Legal Counsel from 1989 to
1990. The Honorable Edwin Meese IIl also served as
Deputy District Attorney for Alameda County, California
from 1959 to 1967 and as Vice Chairman of the California
Organized Crime Control Commission from 1976 to 1980.
Amici have a strong interest in promoting fair and effec-
tive law enforcement and believe that the statute at issue
in this case, 18 U.S.C. § 3501, is consonant with that goal.
Amici are also uniquely qualified to inform the Court as
to the past positions of the United States Department of
Justice regarding the constitutionality of Section 3501 and
the harmful effects upon the administration of justice
wrought by rigid adherence to the exclusionary rule of
Miranda v. Arizona, 384 U.S. 436 (1966).1
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! Counsel for a party did not author this brief in whole or in
part and no person or entity, other than amici curiae or counsel,
have made a monetary contribution to the preparation or
submission of the brief. Pursuant to Rule 37 of the Rules of the
Supreme Court, the parties have consented to the filing of this
brief, and copies of those written consents have been filed with
the Clerk of the Court.



SUMMARY OF ARGUMENT

This Court’s decision in Miranda v. Arizona, 384 U.S.
436 (1966), announced a prophylactic rule that is not itself
required by any provision of the United States Constitu-
tion. That fact, stated in Miranda itself, is confirmed by
the twenty-five years of this Court’s Miranda jurispru-
dence since Michigan v. Tucker, 417 U.S. 433, 444 (1974). It
is undisputed that Miranda thus “overprotects” the con-
stitutional values at stake, and results in the suppression
of voluntary and highly probative statements in federal
criminal trials. See Brief for the United States (“Gov’t Br.”)
at 31 (“There are undeniably instances in which the exclu-
sionary rule of Miranda imposes costs on the truth-seek-
ing function of a trial, by depriving the trier of fact of
‘what concededly is relevant evidence.” ”) (quoting Colo-
rado v. Connelly, 479 U.S. 157, 166 (1986)). This Court’s
numerous decisions allowing the admission of evidence
taken without strict compliance with the Miranda warn-
ings cannot be reconciled with the proposition that the
warnings are themselves required by the Fifth Amend-
ment. In particular, the “public safety” exception recog-
nized in New York v. Quarles, 467 U.S. 649 (1984), is flatly
inconsistent with the view espoused by Petitioner, the
Government, and their supporting amici that the warn-
ings themselves are a constitutional requirement. This
Court’s decision in Miranda expressly invited legislative
experimentation in the area of the law of confessions. Nor
was that invitation, as Petitioner would have it, limited to
mere adjustments in the phraseology of the warnings
themselves.

As Attorneys Qeneral of the United States, we took
the official position that Miranda was a non-constitutional
prophylaxis, that Section 3501 was a fair and balanced

response to the Miranda Court’s invitation to legislative
action, and that Section 3501 was fully constitutional.
Federal prosecutors were free to raise the statute in
response to suppression motions in federal court during
our tenure. Pursuant to our general duty to defend fed-
eral statutes, we stood ready to defend the constitu-
tionality of Section 3501 in the courts of appeals and
before this Court. The position taken by the Department
of Justice as respondent in this case is thus a sharp break
with the Department’s past positions and, in our view, is
inconsistent with its solemn duty to defend the validity of
all federal statutes unless no reasonable argument can be
made in support of their constitutionality.

Rigid application of the suppression rule of Miranda
does hinder effective law enforcement on both the state
and federal levels. Particularly in the prosecution of drug
trafficking cases, the cooperation of members of a con-
spiracy is critical to effective prosecution of the drug
enterprise root and branch. As the memoranda lodged
with the Court demonstrate, the Drug Enforcement
Administration (“DEA”) expressed these concerns to the
Department of Justice and urged the Department to
defend Section 3501. The Federal Bureau of Investigation
(“FBI”) expressed similar concerns regarding some of the
sub-doctrines spawned by Miranda. This complex of sub-
doctrines that surrounds the Miranda decision can be
mystifying to even the most well-trained law enforcement
officers. Replacing Miranda’s focus on the subsidiary
issues of “custody” and “interrogation” with the exam-
ination by the trial court and the jury of the central issue
of voluntariness will advance Fifth Amendment values
and the accuracy of criminal verdicts.



Section 3501 is a measured and balanced response to
the admission of confessions in federal court. It allows
the trial judge to place whatever weight is appropriate
upon the various factors that can affect the knowing and
intelligent waiver of constitutional rights. Moreover, it
ensures that the jury will also be allowed to weigh these
same factors - thus creating a strong incentive for law
enforcement officers to continue to give the warnings.
Particularly since federal law enforcement officers are
well-trained and have uniformly represented that they
will continue to employ the Miranda warnings, Section
3501 is a fully constitutional response to the admission of
confessions in federal court. The Court should continue
to adhere to Miranda in state prosecutions until con-
fronted with a State’s concrete response to the Miranda
Court’s legislative invitation.

&
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ARGUMENT

I. The Miranda Warnings Are Not Required by the
Constitution.

In Miranda itself, the Court recognized the limits of
its ruling and the fact that the Legislative Branch had a
role to play in determining the admissibility of confes-
sions in federal court. At the outset, the Court charac-
terized its holding as requiring the exclusion of a criminal
suspect’s statement unless the prosecution “demonstrates
the use of procedural safeguards effective to secure the
privilege against self-incrimination.” 384 U.S. at 444. The
Court emphasized that legislative authority remained
intact in this area:

It is impossible for us to foresee the potential
alternatives for protecting the privilege which
might be devised by Congress or the States in
the exercise of their creative rule-making capaci-
ties. Therefore we cannot say that the Constitu-
tion necessarily requires adherence to any
particular solution for the inherent compulsions
of the interrogation process as it is presently
conducted.

Id. at 467. The Miranda Court’s recognition that the Con-
stitution itself does not dictate use of warnings and its
discussion of legislative “creativity,” are fatal to Peti-
tioner’s view that Miranda disables the legislature from
adopting a different approach. See also id. at 477 (“[u]nder
the system of warnings we delineate today or under any
other system which may be devised and found effective”)
(emphasis added).

Petitioner and the United States would convert the
Miranda Court’s invitation to legislative action into an
empty gesture. Brief of Petitioner (“Pet’r Br.”) at 18; Gov't
Br. at 30-33. Under their view, all that a legislature can do
is slavishly adopt the essence of the Miranda warnings.
However, as the portions of the Miranda opinion cited
above demonstrate, the Court was not discussing mere
grammatical variations when it recognized legislative
authority in this area. Criminal procedure is an area of
shared legislative and judicial authority. See Mistretta v.
United States, 488 U.S. 361, 384-91 (1989).2 The Miranda
opinion itself certainly does not support the notion that

2 See also Sibbach v. Wilson & Co., 312 U.S. 1, 9 (1941)
(“Congress has undoubted power to regulate the practice and
procedure of the federal courts . ... ")



the Court was invoking its authority under Marbury v.
Madison, 5 U.S. (1 Cranch) 137 (1803), to preclude any
further Article I role in assessing the admissibility of
confessions in federal court. See Duckworth v. Eagan, 492
U.S. 195, 209 (1989) (O’Connor, J., concurring) (“The Mir-
anda rule is not, nor did it ever claim to be, a dictate of the
Fifth Amendment itself.”) (emphasis added).3

This insight from the text of the Miranda opinion
itself is confirmed by subsequent decisions of this Court.
Try as they might, Petitioner, the Government, and their
amici simply cannot reconcile the language of these opin-
ions and, more importantly, their results with the view
that Miranda warnings are required by the Fifth Amend-
ment. See, e.g., Tucker, 417 U.S. at 444 (“The [Miranda]
Court recognized that these procedural safeguards were
not themselves rights protected by the Constitution but
were instead measures designed to insure that the right
against compulsory self-incrimination was protected.”);
Quarles, 467 U.S. at 658 (“[A]bsent actual coercion by the
officer, there is no constitutional imperative requiring the
exclusion of the evidence . . . . ”); Moran v. Burbine, 475
U.S. 412, 424-25 (1986) (“As is now well established,
[the] . . . Miranda warnings are not themselves rights
protected by the Constitution but [are] instead measures
to insure that the [suspect’s] right against compulsory

3 Indeed, the Fifth Amendment itself states in relevant part
that “[n}o person shall . . . be compelled in any criminal case to
be a witness against himself.” U.S. Const. amend. V. The
concept that unwarned but nonetheless knowing and voluntary
confessions violate this command would seem to confront an
insurmountable textual hurdle.

self-incrimination [is] protected.”) (internal quotations
omitted; citations omitted). The attempt to reconcile this
twenty-five year line of precedents with the view that the
warnings are constitutionally required reduces the Gov-
ernment to exercises in linguistic nonsense. See, e.g.,
Gov’t Br. at 40 (“[T]he Court’s statements that Miranda’s
‘prophylactic’ requirements sweep more broadly than
does the Self-Incrimination Clause itself do not invalidate
Miranda’s status as a Fifth Amendment decision.”).4

Even more troubling, if Petitioner and his supporters
are correct in their view of Miranda as a constitutional
mandate, this Court’s decision in Quarles must be reex-
amined. If the warnings themselves are constitutionally
required, then Quarles improperly sanctions the admis-
sion in the government'’s case-in-chief of evidence taken
in violation of the Fifth Amendment.5 A host of other
doctrines would also require reexamination, notably the
Court’s refusal to apply the “fruit of the poisonous tree”
doctrine to Miranda violations. If the warnings constitute
a “core” constitutional necessity (like probable cause in

4 This statement is either self-contradictory or suggests that
Miranda is based on some part of the Fifth Amendment other
than the Self-Incrimination Clause. Its tortured nature
highlights the dilemma faced by those who would attempt to
erase the significance of twenty-five years of this Court’s
jurisprudence since Michigan v. Tucker, 417 U.S. 433 (1974), that
treats Miranda as a non-constitutional decision.

5 The Quarles decision has been critical to law
enforcement’s ability to defuse dangerous situations to the
benefit of the victims of crime. See generally Concern for Possible
Victim (Rescue Doctrine) as Justifying Violation of Miranda
Requirements, 9 -A.L.R. 4th 494 (1981 & 1988 Supp.) (listing
cases).



the Fourth Amendment context) then there is no ground
for exempting them from the doctrine announced in Wong
Sun v. United States, 371 U.S. 471 (1963). Therefore, the
Court would have to reexamine the result in Oregon v.
Elstad, 470 U.S. 298 (1985), in light of any ruling that
unwarned confessions are themselves taken in violation
of the Fifth Amendment.

Indeed, as early as 1969, the Department of Justice
took the position that the Miranda warnings were not a
constitutional requirement and that Section 3501 was
therefore within Congress’ power over the admission of
evidence in federal court. See, e.g., The Improvement and
Reform of Law Enforcement and Criminal Justice in the
United States: Hearings Before the House Select Commit-
tee on Crime, 91st Cong., 1st Sess. 250 (1969) (statement
of Attorney General John N. Mitchell). See also Memoran-
dum from Will Wilson, Assistant Attorney General Crimi-
nal Division to United States Attorneys (June 11, 1969),
reprinted in 115 Cong. Rec. 22,236-37 (1969). In 1986, the
Department of Justice undertook a detailed analysis of
Miranda, this Court’s post-Miranda jurisprudence, and
Section 3501. See Report of the Attorney General on the
Law of Pre-Trial Interrogation (Feb. 12, 1986), reprinted in
22 U. Mich. J.L. Ref. 437 (1989). That Report concluded
that Section 3501 was a valid congressional response to
Miranda’s legislative invitation.

Consistent with the Department of Justice’s position
since 1969, it was our policy as Attorneys General of the
United States that Section 3501 was constitutional and
that it should be raised by United States Attorney’s

Offices in defense of motions to suppress.® The present
position of the Department of Justice is a sharp reversal
of years of practice and, in our view, is inconsistent with
the important duty of the Department of Justice to defend
all federal statutes unless no reasonable argument can be
made as to the statute’s constitutionality.”? This Court
should reject the arguments of Petitioner, the Govern-
ment, and their amici and instead reaffirm the proposition
that the warnings themselves are not constitutionally
required. The Court should decline Petitioner’s invitation
to undermine the doctrinal underpinnings of the Court’s
holdings in Tucker, Elstad, and Quarles.

II. Inflexible Application of the Miranda Decision and
Its Progeny Hinder Effective Law Enforcement.

As former Attorneys General of the United States,
amici collectively represent years of experience as the
Nation’s chief law enforcement officer. We can tell the
Court without hesitation that the unyielding application

¢ We have attached as an appendix to this brief, letters
written by each of the amici and Attorney General Dick
Thornburgh in response to an inquiry from Senator Thurmond
regarding the position of the Department of Justice from 1985
through 1993 regarding the constitutionality of Section 3501.
These letters conclusively establish that any characterization of
the Department of Justice’s present position as “longstanding”
has no basis in fact.

7 Indeed, the fact that the United States Attorney’s Office
raised Section 3501 in its reconsideration motion before the
district court in this very case provides further evidence that the
Department’s position that Section 3501 is unconstitutional is a
newly-minted one.
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of Miranda and the complex of sub-doctrines it has
spawned does indeed have a detrimental effect on
enforcement of the federal criminal law. Miranda has its
most dramatic negative impact in the area where effective
law enforcement is most critical to our Nation’s future —
drug trafficking prosecutions.

We respectfully disagree with the assertion of the
Government and certain amici that Miranda is beneficial
to law enforcement officers because its strictures “pro-
vide clear guidance to law enforcement officers.” Gov't
Br. at 9-10; Brief of Griffin B. Bell, et al. as Amici Curiae in
Support of Petitioner (“Bell Br.”) at 11-19. In fact, applica-
tion of Miranda itself is dependent on a highly fact-bound
inquiry into the nature of “custody” and the nature of
“interrogation.” See, e.g., Elstad, 470 U.S. at 309 (“[T}he
task of defining ‘custody’ is a slippery one.”); Rhode
Island v. Innis, 446 U.S. 291, 301 (1980) (“interrogation”
defined as “any words or actions on the part of police
(other than those normally attendant to arrest and cus-
tody) that they should have known were reasonably
likely to elicit an incriminating response from the sus-
pect”) (footnotes omitted); id. at 305 (Marshal, J., dissent-
ing) (agreeing with two-part test but disagreeing with its
application to the facts before the Court); see also id. at
307, 312-13 (Stevens, J., dissenting) (discussing use of
interrogatory or declarative sentences as bearing on the
presence or absence of interrogation).

As the transcript of the suppression hearing in this
case demonstrates, examination of the issues of “cus-
tody” and “interrogation” already requires the district
court to take the very same evidence necessary to evalu-
ate voluntariness under Section 3501. See Joint Appendix
(“]J.A.”) at 35-74 (Testimony of Special Agent Lawlor).

11

Miranda saves no judicial resources and, by focusing on
the subsidiary issues of “custody” and “interrogation,”
distracts judicial inquiry from the central constitutional
issue; viz., was the statement compelled or voluntary?

Moreover, many of the complicated sub-doctrines
flowing from Miranda can act as a trap for even the best-
trained police officers. The Government concedes (as it
must given the lodged letters from DEA and FBI) that
these doctrines flowing from Miranda do have substantial
law enforcement costs. Gov’t Br. at 31-37. Fair, honest and
good faith decisions by police officers regarding “cus-
tody,” see Thompson v. Keohane, 516 U.S5. 99, 112 (1995),
“interrogation,” see Innis, 446 U.S. 291, or whether rights
have been invoked, see Davis v. United States, 512 U.S. 452
(1994), that are later adjudged incorrect in federal court
often result in the suppression of voluntary and probative
confessions of guilt. The doctrines of Edwards v. Arizona,
451 U.S. 477 (1981), and Arizona v. Roberson, 486 U.S. 675
(1988), can result in the exclusion of probative evidence
years after invocation, in another jurisdiction, during
questioning regarding a different crime.

The Government responds that a “good faith” excep-
tion, similar to that recognized in United States v. Leon,
463 U.S. 889 (1983), in the Fourth Amendment context,
may be appropriate for some of the Miranda subdoctrines.
Gov’t Br. at 35-36 & nn.25 & 26. How Edwards and Rober-
son can be decoupled from what the Government other-
wise refers to as the “core holding of Miranda,” id. at 31,
is nowhere explained in the Government’s submission. If,
as the Government contends, the warnings themselves
and some mechanism to ensure that the exercise of the
rights contained in the warnings will be “scrupulously
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honored,” Gov’t Br. at 28 (quoting Miranda, 384 U.S. at
478-79), is a constitutional minimum dictated by the Fifth
Amendment, then no relaxation of the Edwards or Rober-
son doctrines is constitutionally permissible. If the Gov-
ernment does in fact support a “good faith” exception to
certain Miranda doctrines, then per force it concedes the
constitutionality of Section 3501, at least in Edwards and
Roberson cases, because Section 3501 is essentially a good
faith rule. The statute allows the Court to admit proba-
tive, voluntary statements where (as here) federal agents
make a technical error under Miranda or its progeny and
both a judge and a jury conclude that the error did not
result in unconstitutional compulsion.8

Respondent’s brief represents that, “federal law
enforcement agencies have concluded that the Miranda
decision itself generally does not hinder their investiga-
tions and the issuance of the Miranda warnings at the
outset of a custodial interrogation is in the best interests
of law enforcement as well as the suspect.” Gov’t Br. at
34. After the filing of the Government’s brief, Professor
Cassell, counsel appointed by the Court to defend the
judgment, requested the letters written by law enforce-
ment agencies in response to a Justice Department
inquiry regarding the effects of Miranda. Those letters,
now lodged with the Court, tell a very different story
from that suggested in the Government’s brief. As noted

8 We respectfully suggest that the Court inquire of the
Government at oral argument whether, as its brief intimates, it
supports a “good faith” exception to the Edwards-Roberson rules,
which the Government seems to concede are not constitu-
tionally required and do present a substantial problem for law
enforcement.
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above, the Memorandum from the FBI details significant
law enforcement problems created by application of the
Court’s interpretations of Miranda in Edwards v. Arizona
and Minnick v. Mississippi, 498 U.S. 146 (1990). See Mem-
orandum from Larry R. Parkinson, General Counsel, FBI,
to Eleanor D. Acheson, Assistant Attorney General, OPD,
at pp. 1-2 (Oct. 19, 1999). The FBI Memorandum indicates
that these applications of Miranda “have had an impact
on numerous FBI investigations.” Id. at 2.

Two lodged memoranda from the DEA are even more
illuminating. One DEA memorandum flatly states: “[W]e
believe that the automatic exclusion from evidence of all
statements that do not comply with the Miranda rule is
harmful to the administration of justice.” Memorandum
from Robert C. Gleason, Deputy Chief Counsel, DEA, to
Patty Stemler, Department of Justice, Criminal Division,
Appellate Section, p. 1 (undated). This memorandum
urges the Department of Justice to defend Section 3501 in
no uncertain terms:

We do not think that a relaxation in the exclu-
sionary rule will lead our Agents to disregard
Miranda, but it could save important evidence in
cases where the strict requirements of Miranda
are not satisfied for some reason that does not
affect the voluntariness of the statement. There-
fore, we are in favor of seeking such a ruling
from the Supreme Court.

Id. A second DEA memorandum from October, 1999 is
even more emphatic. The memorandum outlines what
every DEA agent and prosecutor in the country knows -
breaking large-scale drug trafficking organizations
depends upon information provided by members of the
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organization under pressure from law enforcement. See
Memorandum from Richard A. Fiano, Chief of Opera-
tions, DEA, to Frank A.S. Campbell, Deputy Assistant
Attorney General, Office of Policy Development (Oct. 13,
1999). The memorandum further states: “The methods
used by DEA to investigate drug organizations highlight
the need to reform the formal, prophylactic requirements
of Miranda.” Id. at 1. This DEA memorandum urges the
Department of Justice to defend the Fourth Circuit’s rul-
ing in this very case. Id.°

These memoranda belie the Government’s represen-
tations that Miranda has minimal costs and that, on bal-
ance, law enforcement supports rigid application of
Miranda. Indeed, the DEA and FBI alone, which both
expressed concerns regarding Miranda, account for a
large percentage of prosecutions in federal court. The
concerns expressed in these memoranda are fully consis-
tent with our own experience as the Nation’s chief prose-
cutors. Moreover, the vast array of state and local law
enforcement amici supporting the judgment in this case
bear witness to the fact that the Miranda rule has real

? The Solicitor General has lodged a third DEA
memorandum which purports to backtrack from the statements
made in the first two DEA memoranda. This extraordinary third
DEA memorandum is dated February 22, 2000. Thus, it was
created months after the Department of Justice determined its
position in this case and four days after Professor Cassell
requested that the Solicitor General provide the law
enforcement memoranda transmitted to the Department of
Justice relative to Section 3501. The circumstances surrounding
the creation of this dubious memorandum suggest that it was
specifically prepared for this litigation after it became clear the
other memoranda would have to be released.

15

costs in evidence lost and guilty criminals escaping any
punishment for their crimes.

III. Section 3501 is a Fully Constitutional Congres-
sional Response to Evaluating the Admission of
Confessions in Federal Court.

Section 3501 represents a measured and balanced
response to the admission of confessions in federal court.
First, it retains the requirement of warnings as a factor in
the trial court’s analysis. Nor does it dictate how much
weight this or any other factor should be given by the
court. Thus, the presence or absence of warnings can be
given whatever weight the trial judge sees fit. In the case
of a younger defendant, a first-time offender, or a person
of limited education or mental capacity, the absence of
warnings might well be a central factor in the court’s
analysis. By contrast, in the case of an older, college-
educated recidivist who specializes in complex bank
fraud schemes, the absence of warnings would be of
relatively little importance. Second, Section 3501 makes
clear that “the trial judge shall permit the jury to hear
relevant evidence on the issue of voluntariness and shall
instruct the jury to give weight to the confession as the
jury feels it deserves under all the circumstances.” 18 U.S.C.
§ 3501(a) (emphasis added). Defense counsel can be sure
to bring the absence of warnings to the attention of the
jury in any case where the arresting officers fail to pro-
vide them. This right, plus a jury instruction on the issue,
constitutes a significant protection in Section 3501 not
contained in Miranda itself. Finally, Section 3501 allows
the Court to consider whether the suspect was informed
of the nature of the offense at issue. Id. § 3501(b)(2). This
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reveals to the suspect something about the knowledge of
the police, while allowing the suspect to evaluate the
gravity of his circumstances.

Thus, Section 3501 retains the incentive created by
Miranda to train police officers to give warnings and to
use written waivers of Miranda rights. No reputable law
enforcement agency would change its policy regarding
warnings because they are now simply a factor to be
considered by the judge and the jury.1® Yet, Section 3501
allows society to benefit from competent and constitu-
tionally admissible evidence where police do not give
warnings due to inadvertence or a determination con-
cerning custody or interrogation that is later found to be
erroneous by a court of law.

In this sense, the revision worked by Section 3501, a
statute enacted by Congress, is narrower than the excep-
tion to the exclusionary rule recognized by this Court in
United States v. Leon. Under the Leon rule evidence seized
in violation of the Fourth Amendment is admitted in
federal and state court when the police officers acted in
the good faith belief that an arrest or search warrant
signed by a magistrate was indeed valid. Under Section
3501, the Fifth Amendment’s dictate against compelled
confessions is fully respected — they are never admissible

10 We thus respectfully disagree with the suggestion in the
brief of amici curiae Griffin Bell, et al. that law enforcement
officers will “dispense with warnings and adopt more
aggressive interrogation techniques,” in response to application
of Section 3501. Bell Br. at 18. The disincentives to do so include
possible suppression as well as the jury being fully informed of
such tactics. In this sense, Section 3501 may be a more effective
deterrent to coercive police behavior than is Miranda.
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in federal court. Moreover, unlike the Leon rule, the jury
gets to hear and evaluate evidence of the alleged consti-
tutional violation under Section 3501.

We disagree with Petitioner and the Government that
the proper framework to evaluate Section 3501 is this
Court’s stare decisis jurisprudence. This is not a case
where the Court has simply been asked to reexamine its
own precedents. Congress, a coordinate branch with con-
stitutional authority in this area, has expressed its will
through legislation. That legislation enjoys a presumption
of constitutionality. If Miranda is a non-constitutional rul-
ing, no party disputes that Section 3501 must be upheld.
Even if Miranda has some constitutional underpinnings,
Section 3501 easily falls within Congress’ authority to
establish its own remedial scheme for constitutional vio-
lations. See, e.g., Bush v. Lucas, 462 U.S. 367, 386 (1983);
Schweiker v. Chilicky, 487 U.S. 412, 425 (1988).

Finally, both Petitioner and the Government seem to
contend that, regardless of the legal merits of this case,
the notoriety of the Miranda warnings and their place in
popular culture are extraordinary considerations requir-
ing the Court to invalidate Section 3501. Pet’r Br. at 44-45;
Gov’t Br. at 49-50. First, this Court is obviously not an
arbiter of popular culture, nor should the temperature of
the public zeitgeist affect this Court’s rulings. Second,
Section 3501 is itself an expression of popular will in the
uniquely powerful form sanctioned by the Constitution
itself — bicameralism and presentment. Third, as demon-
strated above, a decision upholding Section 3501 does not
“overrule” Miranda and will not work any substantial
change to federal law enforcement training or practice. It
will simply result in the admission of probative evidence
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in cases like this one, where well-trained federal officers
make a good faith error. Finally, the position taken by
Petitioner and the Government ignores the other side of
the coin - the public disdain for law enforcement created
by a system that elevates technical rules over consider-
ations of guilt and the proper punishment of serious
crime. As Justice O’Connor has noted:

While federal courts must and do vindicate con-
stitutional values outside the truth seeking func-
tion of a criminal trial, where those values are
unlikely to be served by the suppression rem-
edy, the result is positively perverse. Exclusion
in such a situation teaches not respect for the
law, but casts the criminal justice system as a
game and sends the message that society is so
unmoved by the violation of its own laws that it
is willing to frustrate their enforcement for the
smallest of returns.

Eagan, 492 U.S. at 211-12 (O’Connor, J., concurring). Sec-
tion 3501 offers an opportunity to retain many of the
benefits of Miranda while mitigating the harm to law
enforcement from its more “perverse” applications. The
rule of law and the perception of the law is enhanced by
such a statute, not diminished.

¢
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CONCLUSION

For the foregoing reasons, amici respectfully submit
that the judgment of the United States Court of Appeals
for the Fourth Circuit should be affirmed.
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