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i
QUESTIONS PRESENTED

1. Whether aregulatory takings claimis categorically
barred whenever the enactment of the regulation predates the
claimant’ s acquisiti on of the property.

2.  Wherea land-use agency has authoritatively denied
aparticular use of property and the owner allegesthat suchde-
nial per se constitutes a regulatory taking, whether the owner
must file additional applications seeking permission for “less
ambitious uses’ in order to ripen the takings clam.

3. Whether theremaining permissible usesof regul ated
property are economically viable merely because the property
retains a value greater than zero.
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PETITION FOR WRIT OF CERTIORARI

Anthony Palazzol o respectfully petitionsfor awrit of cer-
tiorari to review the judgment of the Supreme Court of Rhode
Island.

4
v

OPINIONS BELOW

The opinion of the Supreme Court of Rhode Island isre-
ported at 746 A.2d 707 (2000); it appears at Appendix A to the
petition. The decision of the Superior Court of Rhode Island
(Washington County) isnot reported; it appearsat Appendix B
to the petition.

4
v

JURISDICTION

The judgment of the Supreme Court of Rhode Island was
entered on February 25, 2000. Petition Appendix (Pet. App.)
a A-1. On May 3, Jugtice Souter granted petitioner’s timdy
application to extend the time within which to file the petition
to and including June 23, 2000. No. 99A906. This Court has
jurisdiction under 28 U.S.C. § 1257(a).

4
v

CONSTITUTIONAL PROVISIONSAT ISSUE

The Fifth Amendment to the United States Constitution
providesin pertinent part: “nor shall private property be taken
for public use without just compensation.”

Section 1 of the Fourteenth Amendment to the United
States Constitution provides in pertinent part: “nor shall any
State deprive any person of life, liberty, or property, without
due process of law.”
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STATEMENT OF THE CASE

For morethan four decades, Petitioner Anthony Pdazzolo
has been attempting to develop coastd property in Westerly,
Rhode Island. Because nearly all of this property consists of
“wetlands’—the contemporary namefor what used to becalled
marshes or ponds—Mr. Palazzolo must fill the property to be
able to develop it into single-family homes (for which it has
long been subdivided) or into arecreational beach facility. But
respondent Coastal Resources Management Council (CRMC)
and its predecessors have repeatedly denied him permission to
fill, such that the nominally private property is now de facto
devoted to public useas“arefuge and feeding ground for fish,
shellfish, and birds,” as “abuffer for flooding,” and as afilter
for “run-off into the pond.” Pet. App. at A—3. Asaresult of
these repeated denids, Mr. Palazzolo filed this inverse con-
demnation action against CRMC and respondent the State of
Rhode Island in the courts of that state, alleging that CRMC's
actions effected a compensable regulatory taking of his prop-
erty for public use within the meaning of the Fifth Amendment
to the United States Constitution. Mr. Palazzolo did not pre-
vail in that venue, and now he seeks relief from this Court for
thefederal constitutional errors committed by the court below.

A. Factual Background

The subject parcel consistsof eighteen acres of wetlands
and “afew additional” acresof uplands. Pet. App. at A-3n.1.
Mr. Palazzolo acquired a magjority of the property in 1959 and
1960, and the remainder of the property in 1969. Id. at A-2 to
—-3. (The state courts put great stock in the fact that he owned
the property by means of a sole-shareholde corporation until
February of 1978, when he becamethe owner in hisindividual
capacity. Id. at A-13to—-15.) In 1963, Mr. Palazzolo applied
for stateapproval tofill the parcel; that application was denied.
Heapplied againin 1966. Somefiveyearslater, CRMC’ spre-
decessor approved the application, id. at A—4; but the approval
was revoked just seventeen days after Mr. Palazzolo received
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it. He applied again in 1983; that application was denied. Id.
at A-5. In 1985, Mr. Palazzolo applied yet again for approval
to fill the property; yet again, his applicaion was denied. Id.

B. Judicial Proceedings

After unsuccessfully seeking judicial review of the latest
denial, Mr. Palazzolo timely filed this inverse condemnation
action, alleging that he suffered a compensable regulatory tak-
ing at the hands of CRMC. Seeid. at B-1 (“plaintiff contends
that the CRMC’ s actions violated the Fifth Amendment’s just
compensation clause asincorporated by the Due Process Clause
of the Fourteenth Amendment”). In 1997, the state trial court
issued a written decision regjecting that takings claim. Seeid.
at B-1. Last year, in a published opinion, the Supreme Court
of Rhode Island affirmed.

Observing that Mr. Palazzolo based his takings claim on
both Lucas v. South Carolina Coastal Council, 505 U.S. 1003
(1992), and Penn Central Transportation Co. v. City of New
York, 438 U.S. 104 (1978), the court below ruled that he could
prevail on neither theory. Asto each, the court found dispos-
tivethefact that Mr. Palazzol o did not taketitle to the property
in hisindividual capacity until 1978, at which time regulations
prohibiting the filling of wetlands were already in place First,
as to the Lucas theory, the court concluded categorically that
“aregulatory takings claim may not be maintained where the
regul ation predates the acquisition of the property.” Pet. App.
at A—14. Second, asto the Penn Central theory, thecourt held
essentially the same thing, that where the regulation predates
the acquigition of the property, the owner categorically lacks
“reasonable investment-backed expectations.” Id. at A-17.

But even if Mr. Palazzolo could overcome those categor-
ical hurdles, hestill could not prevail. Thisparticular case was
not ripe, concluded the court below, because Mr. Palazzolo's
four applications over a span of more than two decades were
not enough: he needed to “file additional applications seeking
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permission for less ambitious uses’ before his claim would be
ripe. 1d. at A-12 n.6. Finally, the court gave another reason
why Mr. Palazzol o could not satisfy the requirements of Lucas
even if the case were ripe. Based solely on evidence that the
property had aresidual value greater than zero, the court con-
cluded that Mr. Palazzolo “had not been deprived of all bene-
ficial use of his property.” Id. at A—13. For all these reasons,
the court affirmed the dismissal of hisregulatory takingsclaim.

Asaresult of these rulings by the Rhode Island Supreme
Court, particularly thefirst two, Mr. Palazzolo isforever barred
from obtaining compensation for regulations that require his
eighteen-plusacresof land“to beleft substantially initsnatural
state.” Lucas, 505 U.S. at 1018. Accordingly, Mr. Palazzolo
now “owns’—if that term can be used ironically—nominally
private property that hasactually been * pressed into someform
of public service under the guise of mitigating serious public
harm.” 1d.

Mr. Palazzolo timely files this petition for certiorari.
REASONS FOR GRANTING THEWRIT

On three important questions of takings law and proce-
dure, the court below issued decisions that are in conflict with
the decisions of other lower courts, both state and federal. All
of those conflicts warrant resolution by this Court.

WHETHER A POST-ENACTMENT PURCHASER IS
CATEGORICALLY BARRED FROM ASSERTING A
REGULATORY TAKINGSCLAIM ISAN IMPORTANT
AND RECURRING QUESTION OF TAKINGSLAW ON
WHICH THE LOWER COURTSARE IN CONFLICT
WITH EACH OTHER AND WITH THIS COURT

As described above, the Supreme Court of Rhode Island
ruled that a Lucas-type “regulatory takings claim may not be
maintained where the regul ation predates the acquisition of the
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property.” Pet. App. at A—14. In addition, the court ruled that
a Penn Central-type regulatory takings claim must necessarily
fail inthissituation aswdl, becausea property owner can have
no“ reasonabl einvestment-backed expectations’ of devel oping
property if, at thetime he acquired it, “there were already regu-
lationsin place limiting [his] ability to” develop. Id. at A-17.
Together, these two rulings operate to categorically bar regu-
latory taking claimswhenever the enactment of the regulation
predates the claimant’ s acquisition of the property. Inthisre-
gard, the decision below conformsto a disturbing trend in the
lower courtsto strip property owners of the protections of the
Fifth Amendment and to excuse governments from their “con-
stitutional obligation to pay just compensation.” Armstrong v.
United States, 364 U.S. 40, 49 (1960). Because this decision
and thistrend cannot be reconciled either with the decisions of
other lower courts or of this Court, it is incumbent upon this
Court to resolve the issue.

A. Thelssueand the Conflict

In Lucas, this Court “found categorical treatment appro-
priate. . . where regulation denies al economically beneficial
or productive use of land.” 505 U.S. at 1015. The Court thus
went on to reaffirm the “categorical rule that total regulatory
takings must be compensated.” 1d. at 1026 (emphasis added).
The government was left with one escape from this obligation:
“Where the State seeks to sustain regulation that deprives|land
of all economically beneficial use, . . . it may resist compen-
sation only if thelogically antecedent inquiry intothe nature of
the owner’ s estate shows that the proscribed useinterests were
not part of histitleto begin with.” Id. at 1027. In other words,
the government can avoid paying compensation for land-use
limitations that otherwise amount to categorical takingsonlyif
those limitations on use “inherein thetitleitself, in the restric-
tions that background principles of the State' s law of property
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and nuisance aready place upon land ownership.” Id. at 1029
(emphasis added).

It is not surprising that in the aftermath of Lucas, lower
courts have been called on to decide whether a particul ar reg-
ulatory prohibition on land use was justified by a background
principle of property or nuisance law. See, e.g., Palm Beach
Isles Associates v. United States, 208 F.3d 1374, 1385 (Fed.
Cir. 2000) (ruling that “in order to assert adefense [to aregula-
tory taking] under the navigational servitude, the Government
must show that the regulatory imposition was for a purposere-
lated to navigation”); Boise Cascade Corp. v. Sate, 991 P.2d
563, 570 (Or. Ct. App. 1999) (rejecting the state’ s background
principles’ defense to a regulatory taking because thereis “no
authority for the proposition that knocking down a bird’ s nest
onone’ sproperty hasever been considered apublic nuisance”),
petition for review filed, No. S47459 (Or. Apr. 18, 2000).

Other lower courts, however, have taken the background
principles exception of Lucas far beyond its moorings in the
common law of easements and nuisance. Rather than asking
whether arecently prohibited land use was “always unlawful”
under “relevant property and nuisance principles,” Lucas, 505
U.S. at 1030 (emphasisin original), these other courts meely
ask whether the usewas “regulated” before the present owner
acquired the property. In other words, these courts wholly
dispense with the notion that, unless compensation is paid, a
confiscatory regulation may “do no more than duplicate the re-
sult that could have been achieved in the courts’ under the law
of easements and nuisance. Id. at 1029. Instead, confiscatory

! Lucas itself presented three examples of compensation-defeating
background principles: (1) “a permanent easement that was a pre-
existing limitation on the landowner’stitle,” such asthefedera gov-
ernment’ snavigational servitude; (2) aprohibition against flooding
adjacent property; and (3) a prohibition against locating a nuclear
generating plant astride an earthquakefault. Seeid. at 1028-30.
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regul ations without compensation are automatically sustained
by these courts so long as the regulations were simply “on the
books” before the property wasacquired by the present owner.
Under this regime, a regulatory takings claim is categorically
barred whenever the enactment of the regulation predates the
claimant’ s acquisiti on of the property.?

Other courts have reached the very same result under the
rubricof reasonable"investment-backed expectations,” aterm
derived from Penn Central, 438 U.S. at 124, 127, 130 n.27. A
recent exampleis Good v. United Sates, in which the Federal
Circuit held that “[t]herequirement of investment-backed ex-
pectations’ limitsrecovery to ownerswho candemonstratethat
they bought their property in reliance on the non-existence of
the challenged regulation.” ” 189 F.3d 1355, 1360 (Fed. Cir.
1999) (quoting Creppel v. United States, 41 F.3d 627, 632 (Fed.
Cir. 1994)), cert. denied, 120 S. Ct. 1554 (2000). That is, any
person “who buys with knowledge of a [regulatory] restraint
assumes the risk of economic loss’—no compensation will be
granted. Id. at 1361; accord id. at 1363 (“Appellant’s lack of
reasonableinvestment-backed ex pectations defeats hi stakings
claim as a matter of law.”). Again, thisisthe principlethat a
regulatory takings claim is categorically barred whenever the
enactment of the regulation predatesthe claimant’ sacquisition
of the property.

There are many reasons why this legal principle cannot
stand. The most obvious reason is its fundamental incompati-
bility with Nollan v. California Coastal Commission, 483 U.S.
825 (1987). Therespondent in that casewas aland-use agency

? See City of VirginiaBeach v. Bell, 498 S.E.2d 414, 417 (Va), cert.
denied, 525 U.S. 826 (1998); Kimv. City of New York, 681 N.E.2d
312, 314-16 (N.Y.), cert. denied, 522 U.S. 803 (197); Grant v.
South Carolina Coastal Council, 461 S.E.2d 388, 391 (SC. 1995);
Hunziker v. Sate, 519 N.W.2d 367, 371 (lowa 1994), cert. denied,
514 U.S. 1003 (1995).
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established by the California Coastal Act of 1972. Pursuant to
the Act, “stringert regulation of development along the Cali-
forniacoast had beenin place since at least since 1976,” and in
particular, a deed restriction granting the public an easement
for lateral beach access “had been imposed [by the Commis-
sion] since 1979 on all 43 shoreline new devel opment projects
in the Faria Family Beach Tract.” Id. at 859 (Brennan, J., dis-
senting). Who could acquire property inthistract and possbly
expect to develop it without having to submit to imposition of
the lateral access deed restriction? Well, the Nollans bought a
lot inthe Faria Tract in 1982 or thereafter and sought to invali-
date the restriction as a violation of the Takings Clause. This
Court, of course, ruled in the Nollans' favor, holding that the
restriction constituted ataking becauseit did not “ substantidly
advance]] legitimate state interests.” 1d. at 834.

Indissent, Justice Brennan challenged the Court’ sholding
on several grounds, includingthefact that the Nollanswere*“on
notice that new developments would be approved only if pro-
visions were made for lateral beach access.” Id. at 860. With
such notice, the Nollans* could have no reasonabl e expectation
of . .. approval of their [development] permit application with-
out any deed restriction ensuring public access to the ocean.”
Id. What was the Court' s response? Nollan opined:

Nor are the Nollans' rights altered because they ac-
quired theland well after the Commission had begun
toimplement itspolicy. Solong asthe Commission
could not have deprived the prior ownersof the ease-
ment without compensating them, the prior owners
must be understood to have transferred their full
property rightsin conveying the lot.

Id. at 834 n.2.

The decision below cannot be reconciled with Nollan. If
it were really true that “a regulatory takings claim may not be
maintai ned where the regul ation predates the acquisition of the
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property,” Pet. App. at A—14, then how could the Nollans have
“maintained”—indeed, prevailed on—their regulatory takings
claim? Therelevant statute predated their acquisition of prop-
erty in the Faria Family Beach Tract by at |east a decade, the
Commission’s stringent anti-development regme predated it
by at least six years, and the Commission’s policy of explidt
deed restrictions predated it by at |least three years. While the
court below rejected Mr. Palazzol o’ stakings claim because he
“did not become the owner of the parcel until 1978, after “the
regulationslimiting his abilityto fill the wetlands were already
in place,” Pet. App. A-17, this Court sustained the Nollans

takings claim even though “they acquired the land well after

the Commission had begun to implemert its policy,” 483 U.S.
at 834 n.2 (emphasis added).

Nor can the decision below be reconciled with decisions
of other state courts and of the Ninth Circuit. The New Jersey
courts have recently reaffirmed “the right of a property owner
to fair compensation when his property is zoned into inutility
by changesin the zoning law passes to the next owner despite
the latter’s knowledge of the impediment to development.”
Karam v. Sate, 705 A.2d 1221, 1229 (N.J. Super. Ct. App.
Div. 1998), aff'd and adopted, 723 A.2d 943 (N.J.), cert. de-
nied, 120 S. Ct. 51 (1999); accord Urban v. Planning Board
of Manasguan, 592 A.2d 240, 242-43 (N.J. 1991). In Florida,
theruleislikewise: an owner’s “bundle of property rightsis
ashepurchasedit.” Vatalaro v. Department of Environmental
Regulation, 601 So. 2d 1223, 1229 (Fla. Dist. Ct. App.), rev.
denied, 613 So. 2d 3 (Fla. 1992). Vatalaro decisively rejected
the government’ s algument that theowners could not possibly
have suffered a compensable taking merely because they had
“purchased their property after the enactment of the . . . Wet-
lands Protection Act of 1984 [and] were constructively aware
that their property was subject to the provisionsof theact.” Id.
Seegenerally Cottonwood Farmsv. Board of County Commis-
sioners, 763 P.2d 551, 555 (Colo. 1988) (observing that “[t]he
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majority of courts have held that the fact of prior purchase with
knowledge of applicable zoning regulations does not preclude
a property owner from challenging the validity of the regula-
tions on constitutional grounds, but does constitute a factor”).

The Ninth Circuit, too, has rejected the rule adopted by
the Rhode Island Supreme Court. In Carson Harbor Village
Ltd. v. City of Carson, 37 F.3d 468, 470-71 (9th Cir. 1994), the
defendant city enacted a mobilehome space rent control ordi-
nance in 1979 and two mobilehome conversion ordinances in
1982; however, the plaintiff property owner did not purchase
the subject mobilehome park until 1983. Based on that chron-
ology, the Ninth Circuit dismissed the property owner’ sfacial
regulatory takings claims. The court held that a facial taking
occurs, if at al, at “the time of a statute’ s enactment” and that
becausethe owner “did not own the property when the statutes
were enacted and when the alleged facial takings occurred, it
has incurred no injury entitling it to assert afacial clam.” Id.
at 476. With respect to as-applied takings claims, by contrast,
the Ninth Circuit recognized that a post-enactment purchaser
may indeed “suffer injury” and thus have standingto assert the
claims. Id. n.8. Thisrecognition standsin marked contrast to
the principle adopted by the court below, under which a post-
enactment purchaser is categorically barred from asserting any
kind of regulatory takings claim. See also Del Monte Dunes at
Monterey, Ltd. v. City of Monterey, 95 F.3d 1422, 1425 (9th
Cir. 1996) (affirming a compensation award of $1.45 million
in favor of a property owner that had purchased the regulated
property at the very end of a six-year permit application pro-
cess), aff'd, 526 U.S. 687 (1999).

B. TheAppropriateness of Resolving the IssueHere

In First English Evangelical Lutheran Church v. County
of Los Angeles, 482 U.S. 304, 311 (1987), the Court observed
that “[c]oncerns with finality left us unable to reach the reme-
dial question in the earlier cases where we have been askedto
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consider the” no-compensation rule adopted by the Cdifornia
courts. In the circumstances presented by those cases, “[c]on-
sideration of the remedial question . . ., we concluded, would
be premature.” Id. Inthe present case, the question may arise
whether consideration of the first question presented would be
premature as well, given the lower court’s ruling tha the reg-
ulatory takings claim asserted by Mr. Palazzolo “was not ripe
forjudicial review.” Pet. App. at A—12. For thefollowing rea-
sons, such consideration would not be premature.

Asin First English, “[t]he posture of the present caseis
quite different” from those cases in which the Court declined
to address the question presented. 482 U.S. at 311. Here, the
Rhode | sland Supreme Court squarely held that—regardless of
whether aregulatory takings claimisotherwiseripefor judicial
review, regardless of whether the regulation deprived the prop-
erty of al economically viable use, and regardless of whether
the regulation might otherwise effect a taking under the Penn
Central test—such atakings claim categoricaly “may not be
maintained where the regul ation predates the acquisition of the
property.” Pet. App. at A-14. Accordingly, the constitutional
guestion whether a regulatory takings claim is categorically
barred whenever the enactment of the regulation predates the
claimant’s acquisition of the property is “sgquarely presented
here.” First English, 482 U.S. at 312.

Consistent with First English, the Court shouldreject any
“suggestion that, regardless of the statecourt’ streatment of the
guestion, we must independently . . . resolve the takings claim
on the merits before we can reach the” question presented. 1d.
at 312-13. AsinFirst English, the important point hereisthat
the state courts themselves deemed the case “ sufficient to pre-
sent theissue,” id., and that the statecourts actually decided the
Issue presented. See Pet. App. at A—14 (opining that “thetrial
justice’ s determination that a regulatory takings claim may not
be maintained where the regulation predates the acquisition of
the property is a question of law that we review de novo.”).
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To be sure, thiscase differsfrom First Englishin that the
court below determined that Mr. Palazzol 0’ stakings claim was
not ripe. But this difference is non-essential, and it provides
no reasoned basisfor refusing to address the first question pre-
sented. Inthefirst place, the question whether everyregulatory
takings claim is categorically barred whenever enactment of
the regulation predates the claimant’ s acquisition of the prop-
erty islogically antecedent to the question whether aparticular
takings clam isripe. More importantly, perhaps, there is no
worry that the Court’ sresolution of the question presented will
contravene Article Il limitations on judicial power. Asnoted
in Suitum v. Tahoe Regional Planning Agency, 520 U.S. 725,
733-34 & n.7 (1997), the ripeness principlesfashioned by this
Court in the takings context—which principles provided the
basisof the lower court’sripenessruling, see Pet. App. at A—10
to—11—do not implicatethe " case or controversy” requirement
of Articlelll. Rather, those principlesare“prudential hurdles”
to the assertion of regulatory takings claims. 520 U.S. at 734
(emphasis added).

Moreover, this Court would not, in resolving the question
presented, be issuing an advisory opinion. On the onehand, if
the lower court’s “ post-enactment purchaser” ruling is not re-
versed, that ruling will bar Mr. Palazzolo from ever being able
to assert a regulatory takings claim with respect to the subject
property even if he satisfies the most stringent of ripeness re-
quirements®> On the other hand, if this Court does reverse the

% In brief, no matter what stepsMr. Palazzolo may take to surmount
ripeness hurdles, he cannot possibl y change the fact that the regula-
tion predates his acquisition of the property. Therefore, the judg-
ment below will forever preclude him from asserting a regulatory
takings claim with respect to the property. See, e.g., DiBattista v.
Sate, 717 A.2d 640, 642 (R.1.1998) (“The doctrine of res judicata
renders a prior judgment by a court of competent jurisdiction in a
civil action between the same parties conclusive asto any issues ac-
tually litigated in the prior action . . ..").
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“post-enactment purchaser” ruling, nothing elsein the decision
below would preclude Mr. Palazzol o from successfully assert-
ing a Penn Central-type claim once he surmounts the requisite
ripenesshurdles. See Pet. App. at A—17 (declining to consider
any aspect of Mr. Palazzolo’s Penn Central-based regulatory
takings claim other than the fact that he became the owner of
the property after theregulationswere“ dready . . . in place”).
In this situation, resdution by this Court of the first question
presented by the petition would have significant and concrete
consequences for Mr. Palazzolo, the very opposite of an advi-
sory opinion.

Finaly, it is appropriate to resolvethe issue at this time
because there will be no further proceedings between the par-
ties, either in thislitigation or in any other. As noted above, if
allowed to stand, the ruling below will bar Mr. Palazzolo from
ever being able to assert aregulatory takings claim. See supra
note 3. Futurejudicia denial of relief to Mr. Palazzolo would
bejustified by the doctrine of resjudicata, seeid., an adequate
and independent state ground that would deprive this Court of
jurisdiction to address the issue.

For all these reasons, this Court should resolve the con-
flict in the lower courts by granting the petition and addressing
the important question whether a regulatory takings claim is
categorically barred whenever the enactment of the regulation
predates the clamant’sacquisition of the property.

WHETHER A PROPERTY OWNER MUST SUBMIT
“ADDITIONAL APPLICATIONS’ IN ORDER TO RIPEN
A REGULATORY TAKINGSCLAIM ISAN IMPORTANT

AND RECURRING QUESTION OF TAKINGS
PROCEDURE THAT DIVIDESTHE LOWER COURTS

Mr. Palazzolo’'s 1983 application to respondent CRMC
“sought permission tofill the entire eighteen acres of wetlands’
owned by him. Pet. App. at A—11. Hismost recent application
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in 1985 sought permission to fill asmaller portion of the prop-
erty. Seeid.* At thistime, CRMC regulations “prohibit[ed]
thefilling, removing or grading in coastal wetlandsadjacent to
Type 1 and 2 waters *unlessthe primary purpose of the altera-
tion isto preserve or enhance the feature asa conservation area
or buffer against storms.”” 1d. at B—3 (quoting the Coastal Re-
sources Management Plan 300.2.B(1)). Since Mr. Palazzolo’'s
property is “adjacent to Type 1 waters,” it is subject to these
regulations. 1d. BecauseMr. Palazzolo’ s purposeinfilling the
wetlands concededly was not to preserve or enhance a conser-
vation area or a storm buffer, but rather to build singe-family
homes or a recreational beach facility, it is hardly surprising
that “CRMC denied the 1985 application” outright. Id.

Was this denial based on the magnitude of the wetlands
proposed to be filled? Would an application to fill a smaller
area have been approved by CRMC? The answer to both of
these questionsisno. Asthetrial court found, Mr. Palazzolo
testified—without reported contradiction on this point—that
“CRMC informed him that any proposal involving the filling
of wetlands would be denied.” Id. at B-5 (emphasis added).
On the other hand, CRMC staff testified (also without contra-
diction) that “CRMC would have approved the [non-wetland]
eastern end of Shore Gardens Road as a home site.” Id.; see
alsoid. at A—11 (“ There was undisputed evidence in therecord
that it would be possible [for Mr. Palazzolo] to buld at least
one single-family home on the existing upland area, with no
need for additional fill.”). Thus, the uncontradicted evidence
was that CRMC would permit Mr. Palazzolo to develop one
single-family home on the small upland portionof his property

* Although the opinionsdf thelower courtsdo not specifythe precise
acreage sought to befilled by the 1985 application, the opinions do
make clear that such application sought to fill less acreage than the
18.0 acres of wetlands sought to be filled by the 1983 application.
Seeid.; id. at B-3. In fact, the 1985 application sought to fill just
11.4 acres of wetlands.
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but would not permit him to fill any of the eighteen acres of
wetlands, thereby precluding any development of that portion.

These facts satisfy this Court’ s ripeness requirements for
regulatory takings claims, for “the government entity charged
with implementing the regul ations has reached afinal decision
regarding the application of the regulations to the property at
issue.” Williamson County Regional Planning Commission v.
Hamilton Bank, 473 U.S. 172, 186 (1985). CRMC, charged
with implementing the Coastal Resources Management Plan,
finally decided that the Plan barred Mr. Palazzolo from filling
any wetlands. In other words, the “nature and extent of per-
mitted development” on Mr. Palazzolo’s eighteen-plus acres
of land is perfectly clear: one singe-family home and nothing
more. MacDonald, Sommer & Frates v. County of Yolo, 477
U.S. 340, 351 (1986). Accordingly, “[t]he demand for finality
issatisfied by [Palazzolo’s] claim, . . . there being no question
here about how the ‘regulations & issue apply to the particul ar
land in question.”” Suitum, 520 U.S. at 739 (quoti ng William+
son County, 473 U.S. at 191).

Nevertheless, the court below ruled that Mr. Palazzolo’s
claimwas not ripe because hedid not seek “permisson for less
ambitiousdevelopment plans” specificallypermissionfor uses
of the property that “would involve filling substantidly less
wetlands or would involve development only of the upland
portion of the parcel.” Pet. App. at A-11. More generaly, the
Rhode Island Supreme Court reached what it called the “ self-
evident conclusion that a landowner who isdenied regulatory
approval to use hisor her property in aparticular way must file
additional applications seeking permission for less ambitious
usesbefore atakingsclaim may be sustained.” 1d. at A-12 n.6;
accord id. at A—11 (chiding Mr. Palazzol o because he had not
“explored devel opment optionslessgrandiose”). Thecourt did
not cite any authority for thisconclusion, but it apparently drew
inspiration from the statement in MacDonald that “[r]gjection
of exceedingly grandiosedevel opment plans does not log cally
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imply that less ambitious planswill receive similarly unfavor-
ablereviews.” 477 U.S. at 353 n.9.

This use of MacDonald—to impose a per serequirement
that landowners denied permission to use their property in a
particular way must alwaysfile*additional applications’ seek-
ing permission for “less ambitious’ usesin order to ripen their
takings claims, Pet. App. A—12 n.6—cannot be quared with
the decisions of the Supreme Court of Texas or the Court of
Appealsfor the Heventh Circuit.

In Mayhew v. Town of Sunnyvale, 964 S.W.2d 922 (Tex.
1998), cert. denied, 526 U.S. 1144 (1999), the property owners
sought approval for planned devel opment of 3,600 homes, but
the town council unequivocally refused approval. Without re-
guesting a variance or filing additional development applica-
tions, the property owners sued thetownfor aregul atory taking
Seeid. at 931. Crucial to this claim was the allegation by the
property owner that “ only improvementsalong thelinesof their
3,600 unit proposed planned development would avert a reg-
ulatory taking.” I1d. The Supreme Court of Texas considered
whether, in these circumstances, the asserted takings claim was
ripe under this Court’ s jurisprudence.

In contrast to the view of the Rhode Island court below,
the Texas court held tha “[t]he United States Supreme Court
has indicated that such a claim may be ripe without the neces-
sity of seeking a variance or filing a subsequent application.”
Id. (emphasisadded). In support of thisholding, the court cited
none other than MacDonald itself! Observing that this Court
had noted in that decision that “the applicant did not ‘ contend
that only improvements along the lines of its 159-home subdiv-
ision plan would avert a regulatory taking,” ” the Texas court
construed MacDonaldto “impl[y] that theresult[i.e., dismissal
for lack of ripeness] may have been different if the applicant’s
complaint had been that the only way to avert aregulatory tak-
ing was for the county to gpprove the subdivision proposal.”
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Mayhew, 964 SW.2d at 932 (emphasis in original) (quoting
MacDonald, 477 U.S. at 352 n.8). Therefore, “[t]he ripeness
doctrine does not require a property owner . . . to seek permits
for development that the property owner does not deem eco-
nomically viable.” Id.

The Texas court then applied these principlesto the case
at hand. Because the property owners alleged that “anything
less than approval for 3,600 units on their property constitutes
aregulatory taking”—that is, the failure to approve the 3,600
unitsin and of itself effected a taking—MacDonald and other
ripeness decisions did not require them “to submit additional
alternative proposals. . . to ripen [their] complaint.” 1d. This
holding isin marked contrast to the holding of the court below:
unlike Mr. Palazzol o, the property ownersin Mayhew were not
required to file “additiond applications’ seeking permission
for “less ambitious” usesin order to ripen their takings claims.
Pet. App. A—12 n.6. Because the property ownersin Mayhew
were willing in essence to concede that permission for lessin-
tensive development might be granted, while at the same time
denying that such permission woud avert a regulatory taking,
their claim was deemed ripe.

In Greenbriar, Ltd. v. City of Alabaster, 881 F.2d 1570
(11th Cir. 1989), the Court of Appealsfor the Heventh Circuit
applied this Court’s regulatory takings ripeness requirements
to a substantive due process claim arising from acity’ s refusal
to rezone the claimant’ sproperty. Though the property owner
had sought (and findly been denied) the rezoning necessary to
consummate its proposed devdopment, the city nevertheless
argued that the court’ s“ consideration of this claim isbarred by
the MacDonald ‘reapplication’ requirement.” Id. at 1575-76.
Likethe court below, the city sought to impose a*“ requirement
that, where one comprehensive plan for the property has been
rejected, the property owner must seek afinal determination as
to aternative, less ambitious schemes of development.” 1d. at
1576 (emphasis added). But the Eleventh Circuit demurred:
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because the record made clear that no conceivable alternative
would permit the level of development alleged to be constitu-
tionally required, the case wasnow ripe. In other words, where
“thereisno uncertainty regarding thelevel of devd opment that
would be permitted, MacDonald' s reapplication requirement
serves no purpose,” and the decision of the land-use agercy is
necessarily “final and conclusive.” 1d.

Under the reasoning of the Texas Supreme Court and of
the Eleventh Circuit, Mr. Palazzol o’ s regulatory takings claim
would have been found ripe. Similarto the property ownersin
Mayhew, Mr. Palazzol o alleged that anything lessthan granting
him permission to fill wetlands would result in ataking. See
Pet. App. at B—4 (Mr. Palazzolo “contended that the CRMC’s
rejection of his 1983 and his 1985 applications constituted a
taking of his property by denying him all beneficial use of his
property in violation of the United States Supreme Court’s de-
cisoninLucas. ...”). Toframe the dlegation another way,
CRMC' sundisputed refusd to permit Mr. Palazzdo tofill any
wetlands in and of itself worked a regulatory taking—regard-
less of whether Mr. Palazzolo might have obtained permission
to develop one single-family home on his more than eighteen
acres of coastal property. In Texas, Mr. Palazzolo would not
have been “required to submit additional alternative proposals
... toripen [his] complaint” The sameistruein the Eleventh
Circuit: because there was no uncertainty regarding the level
of development that would be permitted by CRMC—just one
single-family home on eighteen-plus acres—MacDonald sre-
application requirement would serve no purpose, and CRMC’s
decision would be deemed final and conclusive for purposes of
ripeness.’

® In addition to the fact that Mr. Palazzolo did not seek permission
for “less ambitious’ developmert plans, the Rhode I sland Supreme
Court based its ripeness deter mination on one other “fact,” namely,
that “although Palazzolo clamed that his property was taken when

(continued...)
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This way of considering ripeness makes eminent sense.
Theripeness of atakings claim shouldnot turn on the accuracy
of the property owner’ s allegations about the economic impact
of theregulation on his property. Ingeneral, ripeness concerns
“fitnessfor review,” Suitum, 520 U.S. at 742; it should not be
thereview itself. Thus, although Mayhew found the case to be
ripe because 3,600 homes was “the minimum number of units
the Mayhewsbelieved [i.e., alleged] necessary to make an eco-
nomically viableuse of their land,” 964 SW.2d at 931 (empha-
sis added), the court also found, on the merits that the city’s
failure to approve the 3,600-unit planned development did not
deprive the property of economicallyviable use, seeid. at 937.

® (...continued)

he was denied permission to devel op a seventy-four-lot subdivision,
he never applied for permission to devel op such asubdivision.” Pet.
App. at A—11 (emphasis added). Thisstatement isinaccurate, to say
theleast. Asthevery first santence of the supreme court’s opinion
indicates, Mr. Palazzd o actually “ alleg[ ed] that the CRM C’ sdenial
of his application to fill eighteen acres of coastal wetlands consti-
tuted ataking.” Pet. App. & A—2 (emphasis added); accord id. at
B—1 (observingthat Mr. Palazzol o “ clained] that [CRMC s] denial
of hisapplication to fill approximately 18 acres of wetlands consti-
tutes an inverse condemnation taking’ (emphasisadded)).

Nevertheless, this “fact” led the supreme court to conclude that
because Mr. Palazzol o “ has not applied for permission to develop a
seventy-four-lot subdivision, he has not ‘received a final decision
regarding the application of the regul ationsto the property atissue.’”
Id. at A—11 (quoting Williamson County, 473 U.S. at 186). Thiscon-
clusion is acomplete non sequitur. As described in the text above,
the pertinent “regulations” are regulations that “ prohihit the filling,
removing or grading in coastal wetlands’ of thevery type owned by
Mr. Palazzolo. Pet. App. B-3. Mr. Palazzolo’'s application to fill
wetlands uneguivocally “wasdenied by the CRMC on February 18,
1986.” 1d. at A-5. That denial—coupledwith uncontradicted testi-
mony that “any proposal involving the filling of wetlands would be
denied,” id. at B-5—undoubtedly constituted a “final decision” re-
garding application of CRMC'’ sregulations to the property.
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Likewise, although the Eleventh Circuit in Greenbriar found
the property owner’ sclaimto beripe because “ therewas no un-
certainty regarding the level of development to be permitted,”
881 F.2d at 1576, the court also found, on the merits, that the
Consgtitution did not actually requirethe cityto permitthislevel
of development, seeid. at 1577-80.

In the present case Mr. Palazzolo's allegations that the
failure to permit any filling of the wetlands effected a taking
under both Lucas and Penn Central may concavably fail even
under a correct view of takings law, but see supra Part [, infra
Part I11, but that possibility does not render the takings claim
unripe. Rather, given the uncontradicted evidencethat CRMC
will allow no filling whatsoever, those substantive issues are
fit for immediate review. When the Supreme Court of Rhode
Island ruled otherwise, it created a conflict with the Supreme
Court of Texas and the Eleventh Circuit. This Court should
grant certiorari to resolve theconflict.

THE LOWER COURTSARE ALSO IN CONFLICT AS
TO WHETHER REMAINING USES OF REGULATED
PROPERTY ARE ECONOMICALLY VIABLE MERELY
BECAUSE THE PROPERTY RETAINS SOME VALUE

Mr. Palazzolo argued in this case that he has suffered a
regulatory taking under both Lucas and Penn Central. As de-
tailed in Part |, the Rhode Island Supreme Court erroneously
rejected both of these arguments based on the “ post-enactment
purchaser” rule. The court also rejected the Lucas argument on
another ground, namdy, that Mr. Palazzolo’s property could
not have been deprived of all economically viable use because,
despite the regulatory restraint, it retained a value greater than
zero. In so ruling, the court below areated a conflict with the
Court of Appeals for the Ninth Circuit.

In Lucas itself, the state trial court found—and the stae
supreme court did not disagree—that the challenged regulatory
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prohibition “rendered Lucas sparcels' valueless.”” 505 U.S. at
1006. Thus, the Court had no occasion to flesh out what it
meant by an “economically viable use,” the denial of whichis
a“categorical” taking. Id. at 1015-16. Cf. id. at 1076 (state-
ment of Souter, J.) (observing that “[b]ecausethe questionable
conclusion of total deprivation cannot be reviewed, the Court
is precluded from attempting to clarify the concept of total . . .
taking on whichit rests”). The Rhode Island courts, however,
have read Lucas to require that property be rendered vdueless
in order for a property owner to establish acategorical regula-
tory taking. Thus, when the court below considered whether
Mr. Palazzolo “has been deprived of al beneficial and reason-
ableuse of hisland,” Pet. App. at A—12, the court considered
one piece of evidence—and one piece of evidence only. The
supreme court concurred with thetrial court that Mr. Palazzolo
“had not demonstrated such a deprivation” solely on the fact
that “ had he devel oped the upland portion of the land, itsvalue
would have been $200,000” and that “the wetlands would have
value in the amount of $157,500 as an open space gift.” Id.
That is, the court did not consider such things as whether the
development would even be economically feasible in light of
Its costs, whether Mr. Palazzolo would receive a viable return
on his more than four-decade-longinvestment in the property,
or whether the residua value was economically significant in
light of the $3.15 million in lost profits he has suffered.

Thelower court’ srefusal even to consider any facts other
than a nonzero residual value stands in marked conflict with
the approach taken by the Ninth Circuit in Del Monte Dunes.
There, ajury had found that the property owner had suffered a
compensable regulatory taking, and the trial court had denied
the city’s motion for a judgment notwithstanding the verdict.
The court of appealsaffirmed, concluding (inter alia) that “the
jury was not compelled to find that the City’ s actions left Del
Monte with an economically viable use of [its property].” 95
F.3d at 1434. In so concluding, the Ninth Circuit expressly
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regjected the argument that “because Del Monte sold the [prop-
erty] to the State of Californiafor $800,000 more than it paid,
economically viable uses for the property mus have existed.”
Id. at 1432. Thus, whereas the Rhode Island courts found an
economicallyviableusemerely because Mr. Palazzol o, “ unlike
the plaintiff in Lucas,” could not prove that his property was
rendered valueless, Pet. App. at B—9, the Ninth Circuit upheld
afinding of no economically use where the property not only
retained value, but was sold for nearly amillion dollars more
than its purchase price. See also Del Monte Dunes, 95 F.3d at
1433 (observing that “ several courts have found ataking even
where the ‘taken’ property retained significant vdue”). This
Court, of course, affirmed the Ninth Circuit’s decision in Del
Monte Dunes. See 526 U.S. 687 (1999).

BeforeLucas, the Ninth Circuit observed that “the precise
meaning of ‘economically viableuse of land’ iselusiveand has
not been clarified by the Supreme Court.” Lake Nacimiento
Ranch Co. v. County of San Luis Obispo, 841 F.2d 872, 877
(9th Cir.), cert. denied, 488 U.S. 827 (1988). Becausethefacts
of Lucas “precluded [the Court] from attempting to clarify the
concept” of economically viable use, Lucas, 505 U.S. at 1076
(statement of Souter, J.), that decision did not render the con-
cept any less elusive. See, e.g., William S. Walter, Appraisal
Methods and Regulatory Takings, 63 Appraisal J. 331, 340-41
(1995) (arguing tha Lucas does not itself define economically
viableuse but rather “portendsasearch . . . for methodologies
to define when a property iseconomically idle and denied dl
economically viableuse” (emphasis added)). Asevidenced by
the conflict between the Rhode Island Supreme Court and the
Ninth Circuit, that search is not bearing fruit, and the elusive-
nessremains. This Court should grant certiorari to bring much
needed clarificationto thisimportant areaof constitutional law.
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CONCLUSION
The petition for writ of certiorari should be granted.
DATED: June, 2000.
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