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QUESTIONS PRESENTED FOR REVIEW

1. Whether a reguatory takings claim is categorically
barred whenever the enactment of the regulation predates the
claimant’ s acquisiti on of the property.

2. Where aland-use agency has authoritatively denied a
particular use of the property and the owner alleges that such
denial per se constitutes aregul atory taking, whether the owner
must file additional applications seeking permission for “/ess
ambitious uses” in order to ripen the takings clam.

3. Whether the remaining permissibl e uses of regulated
property are economically viable merely because the property
retains a value greater than zero.
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OPINIONS BELOW

The opinion of the Supreme Court of Rhode Island is
reported at 746 A.2d 707 (2000); it appears in the Petitioner’s
Appendix (PA) starting at A-1. The decision of the Superior
Court of Rhode Island (Washington County) isnot reported; it
appearsin PA starting at B-1.

b
v

JURISDICTION

Petitioner has been granted review from the opinion and
judgment of the Supreme Court of Rhode Island, filed
February 25, 2000. This Court granted the Petition for
Certiorari on October 10, 2000. Palazzolo v. Coastal
Resources Management Commission, No. 99-2047. The
jurisdiction of thisCourt isinvoked under 28 U.S.C. 8 1257(a).

VN
v

CONSTITUTIONAL PROVISIONS AT ISSUE

The Fifth Amendment to the United States Constitution
providesinrelevant part: “[N]or shall private property betaken
for public use, without just compensation.”

The Fourteenth Amendment to the United States
Congtitution provides in relevant part: “[N]or shdl any state
deprive any person of life, liberty, or property, without due
process of law.”

4
v

STATEMENT OF THE CASE

For nearly 40 years, Anthony Palazzolo owned, directly or
indirectly, a valuable parcel of property in the ocean resort
town of Westerly, Rhodelsland. Hehasowned it directly since
1978 and has attempted to develop it since 1961. The
government, however, has had other plans. Citing the
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ecological value of the property if left in its natural state, and
finding that Mr. Palazzolo’s development proposals would
benefit Mr. Palazzol o rather than fulfilling, among other things,
““acompelling public purpose providing benefitsto the public
as awhole as opposed to individual or private interests,”” the
state has refused to allow Mr. Palazzolo to put his property to
areasonable economically beneficial and productive use. Joint
Appendix (JA) at 27, Coasta Resources Management Plan
(CRMP) Sect. 130(A)(1), reproduced in Decision of Coastal
Resources Management Courcil, February 18, 1986 (CRMC
Decision). But when confrontedwithMr. Palazzol o’ sclaim for
a regulatory taking the Rhode Island courts have refused to
grant relief, finding (1) that five permit applications (including
two since Mr. Palazzolo directly owned the property) are not
enough to ripen hisclaim, (2) that when Mr. Palazzol o acquired
the property in 1978 from the corporation in which he was the
solesharehol der he had acquiredit upon noticeof theregul atory
scheme, thus defeating his claim, and (3) the alleged presence
of some unrealized potential valuefor asingle homesite or an
open-space gift removes the claim from the Lucas v. South
Carolina Coastal Council, 505 U.S. 1003 (1992), denial of “all
use” rule and, therefore, ultimately defeats his regulatory
takings claim.

A. The State of Rhode Island Has Refused to Allow
Mr. Palazzolo to Develop His Property

Mr. Palazzolo acquired the property from Natale and
Elizabeth Urson in 1959 and 1960. During this time the
ownership was transferred to Shore Gardens, Inc., and
Mr. Palazzolo became the sole owner of Shore Gardens in
1960." Opinion, PA at A-2 Hehas paid taxes on this property

! According to the court below, Shore Gardens transferred 11 (out
of 80) lotsto various grantees between 1959 and 1961. Opinion of

(continued...)
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since 1959. JA at 59, Testimony of Anthony Palazzolo. The
property consists of roughly 18 acres of wetlandsand a small
indeterminateamount of uplands. Opinion, PA at A-3n.1. The
land now owned by Mr. Palazzolo was divided into 74 parcels
in 2 subdivision map filings that occurred in 1936 and 1959.
See Opinion, PA at A-2. It is situated just north of Atlantic
Avenue which borders the Atlantic Ocean. To the South,
Atlantic Avenue is heavily developed with vacaion homes.
Just north of the property is Winnapaug Pond, an intertidal
pond with an outlet to the Atlantic Ocean. “Land uses of
Winnapaug Pond/Atlantic Beach area are moderate-to-heavy
density seasonal development, residential and commercial;
development directly adjacent to this siteis moderate density
seasonal dwellings.” JA at 21, CRMC Biologist’ sField Report.
At the time of his application, the vicinity of Mr. Palazzolo’'s
property was developed with vacation homes, mostly on the
northern and western and eastern boundaries of the pond and
aong the ocean beach. See contemporaneous aerial
photographs found in Joint Lodging No. 2, Defendants
Exhibits N and L, and Joint Lodging No. 1, Tab 6 (showing
location of property). To the west of the property there is a
public beach operated by the State of Rhode Island with parking
spacesfor 2800 cars. Trial Testimonyof David S. Reis, CRMC
Principal Environmental Scientist, June 25, 1997, Trid
Transcript at 537-38. See also Joint Lodging No. 2, Defendants’
Exhibit N and L. There is an airport to the northwest of the
pond. /d. Mr. Palazzolo’'s property isbisected by agravel road
and there are several homesin theimmediate vicinity; theroad
and homes were built on fill prior to the 1970's. JA at 71, 74,
Trial Testimony of Grover John Fugate, CRMC Executive
Director. Likethe neighboring homes, the only way to develop
Mr. Palazzolo’sland isto raise the grade with fill.

! (...continued)
Rhode Island Supreme Court (Opinion), reproduced in PA at A-2. 1t
then reacquired five of these lotsin 1969. /d.
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During the 1960’ s the State of Rhode Island did not have
any regulatory restrictions upon the filling of wetlands,
although it did require permits for dredging from open bodies
of water such as Winnapaug Pond. Opinion, PA at A-3-4. In
1965 the Rhode Island legidature gave the Department of
Natural Resources the authority to restrict filling of coasta
wetlands. Opinion, PA at A-4. Thislegislation was replaced
by the adoption of the Coastal Resources M anagement Council
(CRMC) EnablingAct,P.L.1971,ch.279,81, codifiedasG.L.
1956, ch. 23 of title 46, which created the CRMC and gave it
authority to regulate coastal wetlands. Opinion, PA at A-4.2
These regulations imposed a permitting requirement upon the
filling of wetlands in Rhode Island. The CRMC regulations
further requirethat any filling of coastal salt marsh, such asthat
found on Mr. Palazzol o’ s property, meet certain publicinterest
requirements. For example, Section 130(A) of the CRMP
States:

A. Specid exceptions may be granted . . . only if
and when the applicant has demonstrated that:

(1) The proposed activity serves a compelling
public purpose which provides benefitsto the pubdic
as a whole as opposed to individud or private
interests. The activity must be one or more of the
following: (@) an activity associated with public
infrastructure such as utility, energy,
communications, transportation facilities, (b) a
water-dependent activity that generates substantial
economicgain tothe state; and/or (c) an activity that
provides access to the shore for broad segments of
the public.

# Theimplementing regul ationsare published in the State of Rhode
Island Coastal Resources Management Program, as Amended
June 28, 1983, reproduced at JA 27-28, CRMC Decision.
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JA at 37-38, Palazzolo v. Coastal Resources Management
Council, Case No. 86-1496, Decision by Judge Israel,
January 5, 1995 (trial court decisionin appeal of administrative
decision) (hereinafter Judge Israd Decision). Tellingly, the
CRMC has ruled that private housing, and even low-income
public housing, does not meet this publicinterest requirement.
JA at 73, Testimony of Grove Fugate; JA at 94, Testimony of
David S. Reis.

Prior to the adoption of this regulatory regime,
Mr. Palazzolo applied twice to utilize the property, seeking
permission to dredge Winnapaug Pond in order to develop the
property. (Asnoted, during thisperiod permissionwasrequired
to dredge open waters, but not for the filling of wetlands.)
Opinion, PA at A-3. The first application, filed with the
Department of Harborsand Rivers(DHR) in 1962, wasrej ected
asbeing incomplete. Opinion, PA at A-3. Shore Gardensfiled
a second application in 1963, proposing to dredge a portion of
the pond in order to providefill for approximately 18 acres of
wetlands. /d. When this application encountered difficulties,
Shore Gardens filed a third application to fill less of the
property for arecreational beach facility. DHR approved both
applicationsin April of 1971, giving Mr. Palazzol o the choice
of pursuing either plan. Opinion, PA at A-4. DHR found that
neither application would “ ‘have any significant effect on
wildlife, ” JA at 36, Judge Israel Decision. On November 17
of that year, DHR withdrew the gpproval. Opinion, PA at A-4.

Mr. Palazzolo had an interest in the property through the
1960's and early 1970's as the sole shareholder of Shore
Gardens. Mr. Palazzolo | et the corporation lapse and its charter
was revoked in 1978. At this point, the property “passed] by
operation of law to Palazzolo, its sole shareholder.” Opinion,
PA at A-14.

After that time, Mr. Palazzolo, now as the owner of the
property in his individual capacity, twice more applied for
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permits to CRMC to fill the property. The first application,
filed in 1983, like the one filed in 1963, was to fill
approximately 18 acres of the property. Opinion, PA at A-5.
Unliketheoriginal applications, thisinvolved no dredging. JA
at 25, CRMC Decision. Mr. Palazzol o expected that approval
of this application would allow him to proceed with the
development of homes on the 74 lots that had been previously
subdivided, although the 1983 application was only for the
preliminary step of filling the wetlands, not the devel opment of
homes. See Opinion, PA a A-11. CRMC denied this
application on July 12, 1984, and Mr. Palazzolo did not appeal
the denial. Opinion, PA at A-5. See also JA at 13, CRMC
Decision on 1983 application.

In 1985 Mr. Palazzolo applied to fill 11.4 acres; likehis
1966 application to DHR, he intended to prepare the site to
makeit suitable for afamily beach recreational area. JA at 32-
33, Judge Israel Decision. The plan called for the construction
of a 50 car parking lot with room for boat trailers, and the
provision of picnic tables, concrete barbecue pits, and portable
toilets. Id. Thisplanwasrejected on February 18, 1986. JA at
25, CRMC Decision. CRMC found that, in its natural state,
Mr. Palazzolo’'s property provided the public benefits of
“refuge and feeding areas for larval and juvenile finfish and
shellfish and for migratory waterfowl and wading birds,”
“accessof [flaunato cover areas,” facilitates “the exchange of
nutrient/waste products,” and alows “sediment trapping,”
“flood storage,” and “nutrient retention.” JA at 27.

Furthermore, the proposal failed to meet various
regulatory criteriaoutlinedin CRMC’'sCRMPregulations. For
example it found that Mr. Palazzolo's beach club was in
“conflict” with CRMP Section 130 (A)(1) (beach club did not
serve “a compelling public purpose providing benefits to the
publicasawhole asopposed to individual or privateinterests,”
CRMP Section 210.3(C)(2) (proposal did not serve“ Council’s
goal . . . to preserve, and where possible, restore coastal
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wetlands,” CRMP Section 210.3(C)(4) (noting that
“[d]lterations to salt marshes . . . are prohibited except for
minor disturbances associated with residential docks and
wa kways. ..and. .. structural shoreline protection facilities,”
CRMP Section 300.2(B)(1) (fill is prohibited “unless the
primary purpose of the alteration isto preserve or enhance the
feature as a conservation area or buffer against storms, and
CRMP Section 330(A)(1) (noting that the “primary goal of all
Council effortsto preserve, protect and, wherepossible, restore
the scenic value of the coast region is to retain visua
diversity”)). JA at 27-28.

B. The Rhode Island Courts Have
Refused to Award Damages for the
Taking of Mr. Palazzolo’s Property

Mr. Palazzolo appealed the CRMC’s denia of his 1985
application, alleging that the decison was arbitrary and
capricious and that the denid deprived him the use of his
property. A Rhode Idand Superior Court upheld thedenidl. It
agreed with CRMC that Mr. Palazzolo’ s beach club plan did
not servea* compelling publicinterest which provides benefits
to the public as a whole as opposed to individual or private
interests’ because (1) the public was already walking across
Mr. Palazzolo’'s property, (2) his beach club plan would not
“provide access to the shore for broad, as gpposed to narrow,
segmentsof the public,” and (3) that theremight be better ways
of serving the public’ sinterest than Mr. Palazzol 0’ sbeach club
proposal. JA at 38-39, Judge Israel Decision. The court also
found that the claim that the denial deprived Mr. Palazzolo the
use of his property was inappropriate in a case appealing the
administrative decison. JA at 40-42, Judge Isragl Decision.
Mr. Palazzolo did not gopeal.

Based on the four denials over the space of 23 years,
Mr. Palazzol o concluded that CRM C would never tolerate any
improvement of thewetlandson his property. Recognizing that
the only uses that would be permitted on the wetlands were
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public uses, he filed a complaint for inverse condemnation on
June 15, 1988, seeking damagesfor the regulaory takingof his
propety. Palazzolo v. Rhode Island, Case No. 88-0297,
Superior Court Decision, October 24, 1997 (hereinafter Judge
Williams Decision), PA at B-3. An amended complaint was
filed on October 23, 1995, JA at 43-46 (Amended Complaint).?
At trial, Mr. Palazzolo alleged that based on its devel opment
potential, the property had a net value of $3,150,000. Opinion,
PA at A-13. After aseven day tria the Superior Court ruled
againstMr. Palazzolo. Itfound that hisproposal wouldhavean
adverse effect on the environmert,* that Mr. Palazzolo had no
property right and no investment backed expectations in
devel oping hisproperty becauseheacquiredit (inhisindividual
capacity) after the CRM C regulationswerein place, andfinding
that Mr. Palazzol o should pursue other development plans for
the property. Judge Williams Decision, PA at B-9 to B-13.

The Rhode Island Supreme Court upheld the trial court
decision. The court’sfirst ground for affirming the trial court
decisionwasthat Mr. Palazzol 0’ sclaim was not ripe becausehe
failed to apply for “less ambitious development plans.”
Opinion, PA at A-11. It found that the 1963 and 1983
applications sought to fill the entire 18 acres of wetlands and

¥ While the amended complaint described the three applications
from the 1960's as well as the 1985 application, it did not
specifically mention or describe the 1983 application. JA at 44.
Allegations regarding the applications from the 1960's were later
dismissed. Order of the Superior Court in No. 88-1097, March 25,
1996. Theessence of thetakingsclaim, therefore, isthedenial of the
1985 permit application.

* Thisdiscussionwas predicated upon the constructionof homesand
the resulting nitrates that leach from residential septic systems. PA
at B-10 to B-11. The inquiry that isthe subject of this takings
inquiry, of course, isan 11.4 acre fill for a beach club that would
require no septic systems. JA at 33, Judge Israel Decision.
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(mi stakenly) that the beach club applications sought to “fill all
of the wetlands except for a fifty-foot strip.”®> Id. The court
concluded that Mr. Paazzolo should have filed another
application to fill fewer wetlands acres or to utilize just the
upland area of the property. /d.

The court also provided two other alternative bases for
affirming the triad court decison® It held because
Mr. Palazzolo acquired the property in 1978 by virtue of the
dissolution of Shore Gardens, Opinion, PA at A-14-15, he had
acquired the property after the adoption of the regulations
restricting the filling of wetlands and thus “had no reasonable
investment-backed expectations.” Opinion, PA at A-17. Put

® Instatingthat Mr. Palazzol 0’ s1985 application “ sought permission
tofill all of the wetlands except for afifty-foot strip between thefill
and the pond,” Opinion, PA at A-11, the Rhode Idand Supreme
Courtsimply erred. That statement isunsupported by any citation to
the record and is contradicted not only by Judge Israel’s opinion
cited in the text but also by numerousstatements of state employees.
See JA at 21 (CRMC “Biologist’s Field Report” referring to the
“approx. 12+ acres of fill”); JA at 23 (CRMC “Engineer’s Field
Report” describing the proposed fill as encompassing “11.4 act”);
Plaintiff’sTrial Exhibit 12at 1 (Division of Fish and Wildlife“Inter-
OfficeMemo” describing the area proposed tobefilled as*“between
10-15 acres’).

® The court stated that “[a]lthough our determination that the claim
was not ripe is dispositive of the case, we shall briefly discuss the
merits of Palazzolo's claim.” Opinion, PA at A-12. In addition to
ruling on theissue of ripeness, it iscritical that this Court reach the
other grounds of the lower court’ s decision; otherwise the judgment
below will forever preclude Mr. Palazzol o from proceeding with his
regulatory takings claim. See, e.g., DiBattista v. Rhode Island, 717
A.2d 640, 642 (R.. 1998) (“The doctrine of res judicata renders a
prior judgement by a court of competent jurisdictionin acivil action
between the same parties conclusive as to any issues actualy
litigated in the prior action.”).
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another way, “theright to fill wetlandswas not part of thetitle
he acquired.” Opinion, PA at A-15.

The court also found that Mr. Palazzolo “had not been
deprived of al beneficial use of his property” because had he
devel oped the upland portion of theland he could haverealized
some value from the property (approximately $200,000
compared to Palazzol 0’ s estimae of a$3.1 million net value).
Opinion, PA at A-12-13. Alternatively, hecould haverealized
“value in the amount of $157,000 as an open-space gift.”
Opinion, PA at A-13.

This Court granted certiorari on October 10, 2000.
SUMMARY OF ARGUMENT

Thereisno questionthat theState of Rhode I sland will not
permit Mr. Palazzol o to place any fill upon the wetlandson his
property. No further administrative process will alter this
decision. Because Mr. Palazzolo allegesthat he can realize no
economically viable use of his property unless he can develop
some of the wetlands, his claim for aregulatory taking is ripe.
Furthermore, the fact that Mr. Palazzolo acquired the property
after theadoption of theregulatory permitting requirement does
not mean that he lacks theright to ripen and pursue aclaim for
aregulatory taking. Finally, just because the State of Rhode
Island suggests that it will allow him to develop a single
homesite on his property does not mean that an economically
viable use remainsin the property.

ARGUMENT
I

MR. PALAZZOLO’S REGULATORY
TAKINGS CLAIM IS RIPE

The Rhode Idand Supreme Court held that
Mr. Palazzolo’ s claimfor [just] compensation was not ripefor
review.” Opinion, PA at A-11. In so holding, the court failed
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tounderstand that Mr. Palazzolo has satisfied all of thisCourt’s
ripeness requirements for regulatory takings claims.

A. Because the Type and Intensity of
Development Legally Permitted on
Mr. Palazzolo’s Property Is Perfectly
Clear, This Takings Case Is Ripe for Review

Mr. Palazzolo’s 1983 application for a special exception
(aform of variance) to CRM C “sought permission to fill the
entire eighteen acres of wetlands’ owned by him. Opinion, PA
a A-11. His most recent application in 1985 was less
ambitious: he sought permisson “to fill approximately 11.4
acres’ inorder “to createaprivate beach club . . . for swimming
picnicking, shellfishing and boating without the erection of any
structureson the property.” JA at 32-33, Judge I srael Decision.
CRMC denied Mr. Palazzol o’ s application. CRMC found that
the “proposed project is in conflict with,” among other
provisions, the following three provisions of the CRMP:

Section 210.3(C)(1): “The Council’s gaal is to
preserve, and where possible, restore coastal
wetlands.”

Section 300.2(B)(1): “. . . unless the primary
purpose of the ateration is to preserve or enhance
the feature as a conservation area or buffer against
storms filling . . . is prohibited on . . . coastal
wetlands . . . adjacent to Type 1 and 2 waters.”

Section 300.2(B)(2): “Filling . . . on coastal
wetlands is prohibited adjacent to Type 1 and 2
waters . . . unless a consequence of an approved
mosquito control project.”

JA at 27-28, CRMC Decison (emphasis added, omissions in
original).

In brief, then, Mr. Palazzolo's application was denied
because it sought to fill wetlands for purposes other than
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conservation, mosquito control, and shoreline protection, and
because the filling of wetlands for other than such purposesis
simply prohibited. After all, CRMC’s overridng goal is to
“preserve, and where possible, restore” wetlands. JA at 28,
CRMC Decision. Indeed, in denying Mr. Palazzolo's 1985
application to fill coastal wetlands in order to create aprivate
beach club, CRMC was merely executing its statutory
“mandatg] to give environmental concerns primacy over all
other considerations.” JA at 39, Judge Israel Decision; accord
id. (“[P]reservation and restoration of ecological systems shall
be the primary guiding principle upon which environmental
alteration of coastal resources will be measured, judged, and
regulated.” (quoting R.I. Gen. Laws § 46-23-1(a))).

Asshould be apparent from theunconditional character of
thesestatutory and regul atory mandates, the prohibition against
filling coastal wetlands—or even making “dterations’ to
them—is not dependent on the magnitude of area proposed to
be altered. Whether that areais 18.0 acres, 11.4 acres, or 0.1
acres, altering wetlandsisflatly prohibited “ unless the primary
purposeof the alteration isto preserve or enhancethefeature as
aconservation areaor buffer against storms.” JA at 28. Indeed,
Judge I srael relied on testimony that “ [t]he only usefor theland
which would completely reduce environmental impact . . .
would beto leaveitinits present state.” JA at 34, Judge Israel
Decision. In order to pursue all possibilities, Mr. Palazzolo
inquired what sort of wetland-altering proposal would be
granted. Mr. Palazzolo testified without contradiction that
“CRMC informed him that any proposal involving the filling
of wetlands would be denied.” PA at B-5, Judge Williams
Decision (emphasis added).

On the other hand, “Grover Fugate, the Director of
CRMC, and Steven Clarke, a professional engineer, testified
that CRMC would have approved the eastern end of Shore
Gardens Road as a home site.” 1d.; accord Memorandum in
Opposition to Petition for Writ of Certiorari at 4 (“A portion of
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the site, a piece of upland, would have been approved by the
CRMC as a single home site”); Opinion, PA a A-11
(observing that Mr. Palazzolo could “build at least one single-
family home on the existing upland area’). Thus, the
uncontradicted evidence was that CRMC would continue to
deny Mr. Palazzolo permission to alter any of the 18 acres of
wetlands, thereby precluding any development of that portion,
but would not deny him permission to build one single-family
home on the small upland portion of his property.

These facts satisfy the Court’s ripeness requirements for
regulatory takings claims, for “the administrative agency has
arrived at afinal, definitiveposition regardng how it will apply
the regulations at issue to the particular land in question.”
Williamson County Regional Planning Commission v. Hamilton
Bank, 473 U.S. 172, 191 (1985). CRMC, the relevant
administrative agency here, has arrived at a final, definitive
position regarding how it will apply the CRMP to
Mr. Palazzolo's coastal property. That position is simply
stated: ThePlan barsMr. Palazzolo from altering any wetlands
but does not bar him from building one single-family home on
uplands. Thus, we know just how Mr. Palazzolo “will be
allowed to develap [his] property.” Id. at 190. CRMC saysit
will alow him to develop a single house, but not to develop a
private beach club—or any other use of his property tha
involves alterations to wetlands.

“[T]he type and intensity of development legally
permitted” on Mr. Palazzol 0’ s 18-plusacres of land ispefectly
clear: onesingle-family home and nothing more. MacDonald,
Sommer & Frates v. County of Yolo, 477 U.S. 340, 348 (1986).
In these circumstances, Mr. Palazzolo has surely satidied this
Court’s “insistence on knowing the nature and extent of
permitted development” before it will adjudicate a regulatory
takings clam. [Id. a 351. The “nature” of permitted
development is single-family residential, the “extent” is one
home confined to the upland portion of Mr. Paazzolo’'s
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property. Accordingly, “[tlhedemandfor finality issatisfied by
[Mr. Palazzolo’s] claim.. . . there being no question here about
how the ‘regulations at issue [apply] to the particular land in
question.”” Suitum v. Tahoe Regional Planning Agency, 520
U.S. 725, 739 (1997) (quoting Williamson County, 473 U.S. at
191).

B. None of the Reasons Adduced by the
Lower Court Detracts from the
Conclusion That the Case Is Ripe

Notwithstanding this analysis, the Rhode I sland Supreme
Court ruled that Mr. Palazzolo’s takings claim was not ripe
because he did not seek “permission for less ambitious
development plans,” specifically permission for uses of the
property that “would involvefilling substantially less wetlands
or that would involve development only of the upland portion
of theparcel.” Opinion, PA at A-11. Moregenerally, thelower
court reached what it called the* self-evident conclusion that a
landowner who is denied regul atory approval to use hisor her
property in a particular way must file additional applications
seeking permission for less ambitious uses before a takings
claim may be sustaned.” Opinion, PA & A-12 n.6; accord
Opinion, PA at A-11 (chiding Mr. Palazzolo because he had
not “ explored development optionslessgrandiose”). Thecourt
did not cite any authority for this conclusion, but it apparently
drew inspiration from the statement in MacDonald that
“[r]ejection of exceedingly grandiose development plansdoes
not logically imply that less ambitious plans will receive
similarly unfavorable reviews.” 477 U.S. at 353 n.9, cited in
Opinion, PA at A-10.

This use of MacDonald—to impose a per se requirement
that landowners denied permission to use their property in a
particular way must always file “additional applications’
seeking permission for “less ambitious’ usesin order to ripen
their takings claims, Opinion, PA at A-12 n.6—cannot be
squared with thisCourt’ sripenessjurisprudence. Asexplained
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below, when theripenessdoctrineisapplied with an eyetoward
itslegitimate end—namely, ensuring atakings claim’ s“fitness
for review”—it is apparent that thereis no per se “additional
applications’ requirement in regulatory takings procedure.’

1. The “Point” of the Ripeness
Doctrine in Takings Cases

Although governmental defendants too often view the
ripeness doctrine merely as an artful device to stave off
troublesometakings claims, it does have anobler purpose. The
doctrine’s “basic rationale is to prevent the courts, through
avoidance of premature adjudication, from entangling
themselvesin abstract disagreements.” Suitum,520U.S. at 743
(quoting Abbott Laboratories v. Gardner, 387 U.S. 136, 148
(1967)). A disagreement isabstract (and adjudication therefore
premature) when “further factual development would
‘significantly advance our ability to deal with the legal issues
presented’ and would ‘aid us in their resolution.” ”  Ohio
Forestry Association v. Sierra Club, 523 U.S. 726, 737 (1998)
(quoting Duke Power Co. v. Carolina Environmental Study
Group, 438 U.S. 59, 82 (1978)). By contrast, when the issue
“will not be clarified by further factual development” outside

" In addition to the fact that Mr. Palazzolo did not seek permission
for “less ambitious’ plans, the Court below based its ripeness
holding on one other “fact,” namely, that “although Palazzolo
claimed that his property was taken whenhe was denied permission
to develop a seventy-four-lot subdivision, he never applied for
permission to develop such a subdivision.” Opinion, PA at A-11
(emphasisadded). The court concluded that because Mr. Palazzol o
“has not applied for permission to develop a seventy-fourdot
subdivision, he has not received a ‘final decision regarding the
application of theregulationsto the property atissue.”” Opinion, PA
at A—11 (quoting Williamson County, 473 U.S. at 186). This con-
clusion does not follow. Thedenial that precipitated this case was
for abeach club; the denial isbased on thefact that no useisallowed
on any of the wetlands.
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thecourtroom, Thomas v. Union Carbide Agricultural Products
Co., 473 U.S. 568, 581 (1985), then theissue “isfit for judicial
resolution,” and adjudicationisnot premature, Suitum, 520 U.S.
at 743 (quoting Abbott Laboratories, 387 U.S. at 153).

How do these principles apply in takings cases? In
MacDonald, the Court reiteraed that to establish aregulatory
taking, a property owner must show that “the regulation ‘ goes
toofar.’” 477 U.S. at 348 (quoting Pennsylvania Coal Co. v.
Mahon, 260 U.S. 393, 415 (1922)). AsMacDonald explained,
however, “[a] court cannot determine whether aregulation has
gone‘toofar’ unlessit knowshow far the regulation goes.” Id.
In other words, where“theinquiry asksif aregulation has‘ gone
toofar,” ...noanswer ispossibleuntil acourt knows what use,
if any, may be made of the affected property.” Id. a 350
(emphasisadded). It isonly with this knowledge that the court
isableto measure*” theeffect the[application of the] regulations
had on the value of [the landowner’ s] property and investment-
backed profit expectation,” two factors tha contribute “in
significant part” to resolving the ultimate question of takings
liability. /Id. at 349 (quoting Williamson County, 473 U.S. a
200). To return to genera principles, once the court knows
what uses may or may not be made of the property, the takings
issue “will not be clarified by further factual development”
outside the courtroom. Thomas, 473 U.S. at 581.

2. The Pointlessness of an “Additional
Applications” Requirement in Many Cases

The Rhode Island court’s “additional applicetions’
requirement is inconsistent with these principles. In some
cases, no doubt, an additional application will be necessary to
provide the court with the information it needs to determine
whether the regulation has effected a taking. In MacDonald
itself, for example, the property owner had “submitted one
subdivison proposal and ha[d] received the[agency’ s] response
thereto.” 477 U.S. at 351. This Court, however, accepted the
lower court’s assertion that “the refusal of the [agency] to
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permit the intensive development desired by the
landowner”—159 residential units—"*does not preclude less
intensive, but still valuable development.” Id. at 352 n.8. In
other words, because there was “the possibility that some
development will be permitted,” id. at 352, this Court simply
did not know on the existing record what uses could be made of
the property, making it impossible to determine whether the
property had been taken, see id. at 352-53. An additional
application by the property owna was therefore necessary to
establish whether the “less intensive, but still valuable
development” that wasavailableintheory wasalsoavailablein
fact.

In many other cases, however, additional applicationswill
be pointless and therefore not required. Cf. id. a 352 n.8
(strongly rejecting the notion that a court would require a
property owner “to filefurther ‘useless applicationsto state a
taking clam™). Thisisso for two reasons.

First, it may be pointlessin a particular case because the
agency’s response to any additional application is aready
known with reasonable certainty. Asthe Eleventh Circuit put
it, where “there is no uncertainty regarding the level of
development that would be permitted,” a “reapplication
requirement serves no purpose.” Greenbriar, Ltd. v. City of
Alabaster, 881 F.2d 1570, 1576 (11th Cir. 1989).

Thisand ysis hel psto darify MacDonald’s statement that
“[r]ejection of exceedingly grandiose development plans does
not logicaly imply that less ambitious plans will receive
similarly unfavorablereviews.” 477 U.S. at 353 n.9. Although
that statement is doubtless true, it is also true that rejection of
“exceedingly grandiose devd opment plans” does not logically
imply that “less ambitious plans” will be accepted. The
common thread here is that reection of one plan does not
logically (i.e., necessaily) implyanything about what treatment
the second plan will receive, regardless of its relative size or
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scale. Theimplicationsto be drawn from rejection of the first
plan depend entirely on the particular facts of the case. Given
the agency’ s concernswith things suchasthe “level of [police]
protection capable of being afforded to the proposed site,” id.
at 343, it may have been reasonableto infer in MacDonald that
the agency would be amenable to a 100-unit subdivision
notwithstanding its rejection of a 159-unit subdivision.

Second, it may be pointless in a particular caseto file an
additional application because the agency’s response to any
such application would be legally irrelevant. As described
above, this Court in MacDonald concluded that despite the
agency’s denial of a particular plan for development of 159
residential units, there was “the possibility that some
development will be permitted.” 477 U.S. at 352. But in
identifying the existence of this possibility, the Court was
careful also to identify itslegal relevance, pointing out that the
property owner “does not contend that only improvements
along the lines of its 159-home subdivision plan would avert a
regulatory taking.” /d. at 352 n.8. AstheTexas Supreme Court
has observed, MacDonald thus implied that thetakings claim
would not have been dismissed for lack of ripeness “if the
applicant’s complaint had been that the only way to avert a
regulatory taking wasfor the county to approvethe subdivision
proposal.” Mayhew v. Town of Sunnyvale, 964 SW.2d 922,
932 (Tex. 1998), cert. denied, 526 U.S. 1144 (1999).
Accordingly, “[t]he ripeness doctrine does not require a
property owner . . . to seek permits for development that the
property owner does not deem economically viable.” Id.

This conclusion accords with the above-described
purposes of theripenessdoctrine. Consider ascenaioinwhich
the property owner in MacDonald hadindeed alleged that “ only
improvementsalong thelines of its 159-home subdivision plan
would avert a regulatory taking.” In so aleging, the owner
would essentially be conceding that the agency might approve
alessintensive plan but arguing that no such plan would leave
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him with economically viable use of his property or satisfy his
reasonable investment-backed profit expectations. As should
be agpparent, it S mply does not matter to the resolution of this
legal issueprecisely what size plan theagencywoul d approve—
or even whether the agency would in fact approve a less
intensive plan at dl. In other words, knowing whether the
agency would approve a subdivision plan for 100 homes (or 50
or 10 or 5) would assuredly not “significantly advance [a
court’s] ability to deal with the legal issues presented.” Ohio
Forestry Association, 523 U.S. at 737.

Of course, it might turn out that the property owner’s
allegationsregarding economic viability and profit expectations
aresmply wrong: the agency might show, for example, that a
100-home plan would be both economically viable and
consistent with the owner’ s profit expectati ons. This showing,
however, would turn on evidence obtained from apprai sersand
economistsand thelike, not on evidence about what the agency
would or would not have done in response to “additional
applications.” If the agency were to make the hypothesized
showing, the takings claim should be dismissed. But crucidly,
this dismissal would be on the merits, not for lack ripeness.
Accordingly, theripeness of atakings claim should not turn on
the accuracy of the property owner’'s allegations about
economicviability or profit expectation. After all, the ripeness
analysisconcerns“fitnessfor review,” Suitum, 520 U.S. at 742;
it should not be the review itself .

® The Mayhew case adhered to the paradigm described in the text.
Although the Texas Supreme Court found the caseto be ripe without
the filing of additional applications for less ambitious uses because
3,600 homes was “the minimum number of units the Mayhews
believed[i.e., aleged] necessary tomake an economically viable use
of their land,” 964 S.W.2d at 931, the court also found, on the merits,
that the city’ sfailureto approvethe 3,600-unit planned devel opment
did not deprive the property of economically viable use, see id. at

(continued...)
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Here, the Rhode Island Supreme Court criticized
Mr. Palazzolo for not having “sought permission for any other
use of the property that would involve filling substantidly less
wetlands or that would involve devel opment only of the upland
portion of the parcel.”  Putting aside the fact that
Mr. Palazzol o' s 1985 application sought to fill just 11.4 acres
where his 1983 application had sought to fill 18.0 acres, see
supra, a 9 and notes 5, 6, any additiond applications would
have been pointless As explained above, it is undisputed on
the record that “any proposal involving the filling of wetlands
would be denied” by CRMC. PA at B-5, Judge Williams
Decision (emphasis added). As for seeking permission to
develop only the upland portion of the parcel, CRMC asserts
that it would not have denied permission to build one single-
family home. Simply put, the Rhode Island Supreme Court
surely did know “what use, if any, may be made of the afected
property.” MacDonald, 477 U.S. at 350.

11

THE EXPECTATIONS AND RIGHTS TO MAKE
ECONOMICALLY VIABLE USE OF PROPERTY
DO NOT DISAPPEAR MERELY BECAUSE TITLE
HAS PASSED TO A NEW OWNER

The rights that inhere in the ownership of property are
undeniably affected by regulation. But do those rights
disappear, or become putatively owned by the government,
merely because the ownership of regulated land is transferred

8 (...continued)

937. Similarly, although the Heventh Circuit in Greenbriar found
the property owner’ s claim to be ripewithout the filing of additional
applicationsfor less ambitious uses because “ thereis no uncertainty
regarding the level of development to be permitted,” 881 F.2d at
1576, the court aso found, on the merits, that the Constitution did
not actually requirethe city to permit thislevel of development, see
id. at 1577-80.
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between owners? If not, who has the right to sue when the
application of the regulation allegedly effeds a taking? The
new owner who acquired the property who actually or
constructively knew of the regulatory scheme? Or the original
owner, who, as in this case, may no longer exist and who
certainly is not generally considered to have any remaining
interest in the property?

The answer to these questions should not be difficult.
Assuming that the Takings Clause is “designed to bar
Government from forcing some people alone to bear public
burdens which, in al fairness and justice, should be borne by
the public as awhole,” Armstrong v. United States, 364 U.S.
40, 49 (1960), the prospect that any landowner (either the
original or the new owner) can suffer a wipeout of use and
value of the property without the prospect of the government
paying compensation to someone should be unsettling. When
that wipeout risesto thelevel of taking, compensation must be
due. And, aswill be shown, it must be due to the individual or
entity with aremaininginterest in the property who, by filing an
application for adiscretionary |and usepermit, setin motion the
government action that took the property.

The court below found that Mr. Palazzolo could not assert
aclaim for an asapplied regulaory taking because he acquired
the property in 1978, well after the date of the adoption of the
CRMP regulations. Because he was on “notice” of the
regulationsthe court found hisclaim failsbecause (1) he had no
investment backed expectations in trying to develop the
property, Opinion, PA at A-17, and because (2) theright to fill
was not part of the title that he acquired from Shore Gardens.
Opinion, PA at A-15. Put bluntly, “all subsequent ownerstake
the land subject to the pre-existing limitations and without the
compensation owed to the original affected owner.” Opinion,
PA at A-16. Thereliance of what can be called a“notice rule”
theory of property, based upon either therestricted titletheory
or aninvestment backed expectationsrationale, isinconsistent
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with holdingsof this Court and beliesamisunderstanding of the
nature of property.

A. This Court Has Previously Rejected the
Notion That Notice of a Preexisting
Regulation Allows Government to Take
Property Without Compensation

This Court has previously considered and rejected the
notion that the purchase of property upon “notice” of a pre-
existing regulation somehow gives the state carte banche to
effect an uncompensated takingin Nollan v. California Coastal
Commission, 483 U.S. 825 (1987). In that case the Califomia
Coastal Commission was established by the CaliforniaCoastal
Act of 1972. Pursuant to the Act, “stringent regulation of
development along the California coast had been in place at
least since 1976,” and in particular, a deed restriction granting
the public an easement for lateral beach access “had been
imposed since 1979 on all 43 shoreline new devel opment
projects in [the vicinity of the Nollan property.]” Id. a 859
(Brennan, J., dissenting). TheNollans purchased their property
after this time and became subject to the Commission’ sforced
dedication requirement. This Court found that the restriction
violated the Takings Clause because it did not “substantially
advance]] legitimate state interests.” Id. at 834.

But, in dissent, Justice Brennan challenged this Court’s
holding on, among other grounds, the fact that theNollanswere
“on notice that new developments would be approved only if
provisions were made for lateral beach access.” Id. at 860.
With such notice, the Nollans “could have no reasonable
expectation of . . . approval of their permit application without
any deed restriction ensuring public access to the ocean.” 4.
This Court disagreed, stating:

Nor are the Nollans rights altered because they
acquired the land well after the Commission had
begun to implement its policy. So long as the
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Commission could not have deprived the prior
owners of the easement without compensating them,
the prior owners must be understood to have
transferredtheir full property rightsin conveying the
lot.

Id. at 833 n.2. Just asthe Nollans were able to proceed with a
takings claim arising out of the application of regulations and
policies in place at the time they purchased their propety, so
should Mr. Palazzolo be able to pursue his takings claim that
arises out of the application of regulations that were applied
after he acquired the land from Shore Gardens.

B. If the Promise of the Takings Clause
Is to Retain Meaning, Then a State
Cannot Acquire Substantial Interests
in Real Property Without Cost

The Nollan understanding of the effect of preexisting
regulations on subsequent ownersisnecessary in order to avoid
the disappearance of vd uableinterestsin property. Asshown
by the many deveoped properties surrounding Winnapaug
Pond, it is plain that there & one time existed the reasonable
expectation and right tofill privately owned wetlandsand place
homes upon that fill. Certainly that right existed in 1959 when
Shore Gardens acquired the property and it is plain from the
pattern of neighboring development that Shore Gardens had
every expectation and right to develop its property.
Furthermore, Shore Gardens could have easily severed its
development rights on the property and transferred them, for
valuable consideration, to athird party, retaining afee interest
in the underlying land. (In fact, that is exactly what the state
seemsto be admitting when it valued the property at $157,000
for an open-space gift.) But since 1986, it has been obviousto
Mr. Palazzolo that it is impossible to exercise those
development rights: fill, homes, and beach clubs can no longer
be placed on the wetlands surrounding Winnapaug Pond.
Exactly what has become of those devedopment rightstoday?
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Shore Gardensis no more. It ceased to exist in 1978 and
lacksthe legal identity required to assert any takings claim and
has not been ableto ripenatakingsclamsnce 1978. Clearly,
Shore Gardens has no expectations and does not hold the
development rights. However, if the opinion of the court below
were to be left undisturbed, neither does Mr. Palazzolo. That
he was on notice of the regulatory regime defeds his very
interest in the property made subject to the regulation.
Mr. Palazzolo no longer holds the development rights.
Therefore, the inescapable conclusion must be that Rhode
Island is now the de facto possessor o the developmentrights,
for which it has paid nothing. If the promise of the Takings
Clause is to retain meaning, then the doctrinal anomaly that
permitsthe stateto acquireasubstantial interest inreal property
without cost must be questioned. Indeed, such a doctrine is
totally inconsistent with the nature and purpose of the Takings
Clause.

1. The History and Structure of the
Constitution Are Antithetical to a
Theory That Government Can Acquire
the Right to Use and Develop Property
Without Paying Just Compensation

If Rhode Island has been able to acquire the rights to use
and develop Mr. Palazzolo's property merely because he
acquired hisland after regul ations had been adopted, that would
make the nature of property rights in Rhode Island very
ephemeral indeed. It would also be contrary to the notion that
property isanindividual right rather than abenefit bestowed by
government. The drafters of the Constitution were profoundly
influenced by John Lodkewho wrotethat property, inthefullest
understanding of the meaning of that word, isaright inherertly
possessed by individuals and that individuals only give up
certain rights to govemment in order to beter protect their

property:
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[Man] seeks out, and iswilling to joyn in Society
with otherswho are already united, or haveamind to
unite for the mutual Preservation of their Lives,
Liberties and Estates, which | call by the general
Name, Property.

John Locke, Two Treatises of Government, The Second Trestise
§ 123 (Peter Laslett ed., Cambridge Univ. Press 2d ed. 1967,
amended 1970) (emphasis, spdling, and punctuation in
original). Asmany legal scholars have noted, Locke' sideathat
government is instituted to protect property, rather than the
government being the source of property, deeplyinfluenced the
Framers, especially James Madison, as they drafted the
Congtitution.  See, e.g., Bernard H. Siegan, Property and
Freedom: The Constitution, the Courts, and Land-Use
Regulation 14-19 (1997) (discusses Locke's influence);
Dennis J. Coyle, Property Rights and the Constitution:
Shaping Society Through Land Use Regulation 228-30 (1993)
(same); Harry V. Jaffa, What Werethe “Original Intentions” of
the Framers of the Constitution of the United States?, 10 U.
Puget Sound L. Rev. 351, 378-80 (1987) (same); see also
Jack N. Rakove, Original Meanings: Politics and Ideas in the
Making of the Constitution 41, 314-15 (1996) (discusses
Madison’s growing concern over usurpation of property by
local governments); William B. Stoebuck, 4 General Theory
of Eminent Domain, 47 Wash. L. Rev. 553, 554-55, 578-79
(1972) (discusses precursors to adoption of Lockean view in
federal Constitution).

The structure of the originaly ratified Constitution was
designed to protect property from, among other things popular
agitation for “an abolition of debts, for an equal division of
property, or for any other improper or wicked project.” The
Federalist No. 10, at 49 (James Madison) (Bantam ed., 1982).
Later, the Fifth Amendment added an even more explicit
protection of private property.
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The difficulty posed by the decision below isthat all the
words about the role of government to protect praperty would
be hollow formalisms if government truly possessed those
development rights on Mr. Palazzolo’'s property which the
government has neither purchased nor condemned. The
Framers’ conception of property would be equally meaningless
if the government could acquire those critical rights upon the
mere adoption of a regulation followed by a change of
ownership of thetitle.

Such amethod for government acquisition of propertyis
inconsistent with the Framers' vision of the relationship
between individuals and their government. The Framers
contemplated only oneway by whichgovernment could acquire
private property against the will of the owner—through the use
of the condemnation power. See Stoebuck, supra, at 576-77,
Siegan, supra, at 27.

2. A State Cannot Acquire Private Property by
the Simple Expedient of Redefining the Title

The first explanation of the court below for applying the
notice ruleto Mr. Palazzolowas that the title he acquired was
subject to the “pre-existing limitations’ of the regulations.
Opinion, PA at A-16. It heldthat “theright to fill wetlandswas
not part of thetitleheacquired.” Opinion, PA at A-15. Inother
words the title acquired by Mr. Palazzolo was very different
from the title held by the previous owner Shore Gardens.

But, as this Court has previously noted, a state cannot
acquire property without payingfor it by the simple expedient
of redefining thetitle. In Hughes v. Washington, 389 U.S. 290,
296-97 (1967), Justice Stewart, concurring, noted that “a State
cannot be permitted to defeat the constitutional prohibition
against taking property without due process of law by the
simple device of asserting retroactively that the property it has
taken never existed at all.” A retroactiveassertion that property
did not exist in the first place is no different from the court
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below holding that the development rights in Palazzolo’'s
property vanished (or were divested to the state government)
upon the mere acquisition of the property by Mr. Palazzolo.

INn Lucas v. South Carolina Coastal Council, 505 U.S. at
1014, this Court again returned to the idea that “the
government’ s power to redefinethe range of interestsincluded
in the ownership of property was necessarily constrained by
congtitutional limits.” This Court held that the proper focus
must be upon the “background principles’ of property: “Any
l[imitation so severe cannot be newly legislated or decreed
(without compensation), but mustinhereinthetitleitself, inthe
restrictions that background principles of the State’s law of
property and nuisance aready place upon land ownership.”
Lucas, 505 U.S. at 1029. Thisimplies the existence of stable
property interest principles that do not mysteriously change to
match every newly adopted regulation every time newly
regul ated property changes hands.’

3. The Acquisition of Property Carries
with It the Reasonable Expectation
That the Property May Be Put to
Economically Viable Use

A second rationale given by theRhode Island court for its
“noticerule”’ holding wasthat Mr. Palazzol o lacked“ reasonable
investment-backed expectations.” Opinion, PA at A-17. There

° Professor Eagle suggests that the “notice rule” isin essence ade
facto alteration of acritical element to thetitleto real property from
feesmpletitle into apersonal right. See Steven J. Eagle, The 1997
Regulatory Takings Quartet: Retreating from the “Rule of Law,” 42
N.Y.L. Sch. L. Rev. 345 (1998). With the notice rule, Professor
Eagle concludes, a court

convertsan important component of the fee simple—theright
to use one's land—into a persona right that has to be
exercised during life or else vanishes.

Id. at 368.
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isno natural contradiction between adoctrine that incorporates
investment-backed expectations and a lega system that
recognizes that the acquirers of regulated property themselves
have reasonabl einvestment-backed expectationsinbeing able
to ripen an as applied regulatory takings claim. If the ability to
own and use propertyisafundamental right, then property must
be more than a mere expectation that can be altered with the
combination of the passage of new regulations and the transfer
of property. In anutshell, the court below misunderstood the
relationship between expectdions and the meaning of what
property is. The courtimplicitly defined the extent of property
rights by expectations; because expectations can be readily
changed, so can property. But property is not such an
evanescent concept.

Theconcept of “investment-backed expectations” wasfirst
articulated by this Court in Penn Central Transportation
Company v. City of New York, 438 U.S. 104, 124 (1978), where
it was noted that an analysis of distinct investment backed
expectations is one factor that a court may look to in
determining whether there has been a regulatory taking. This
Court, at 438 U.S. at 128, credited the derivation of thistest to
Frank 1. Michelman, Property, Utility, and Fairness:
Comments on the Ethical Foundations of “Just Compensation”
Law, 80 Harv. L. Rev. 1165, 1229-34 (1967). But Professor
Michelman cautionsthat expectationsare not theexclusiveway
of defining property for he later said that there

seemsto belittle historical or philosophical basisfor
a conclusion that constitutional property rights are
exclusivelyreliance-based or expectation-based, that
they are purely derivative and inno way direct, and
that what counts as congtitutionally protected
property can at any moment befullytold by deciding
what entitlements can from time to timebe inferred
from official standing law.
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Frank 1. Michelman, Property as a Constitutional Right,
38 Wash. & LeeL. Rev. 1097, 1103 (1981). Michelman finds
unsatisfactory the result of a pure expectations theory that,
when combined with a denial of compensation to riparian
owners, would forcethoseriparian ownersto discount thevalue
of their property. /d. at 1106. Instead, Michelman positsthere
“must be some kind of direct right of property under the
Constitution” and citesKaiser Aetna v. United States, 444 U.S.
164 (1979), as a paradigmatic example where the rights of
riparian owners were protected despite expectations. Id.

Similarly, Professor Tribe haswritten that “ expectations’
are not amere product of state action:

Tothe degreethat private property isto be respected
in the face of republican and postivist visions, it
becomes necessary to resist even an explicit
government proclamation that all property acquired
in the jurisdiction is held subject to government’s
limitless power to do with it what government
wishes. Indeed, government must be denied the
power to give binding force to so sweeping an
announcement, whether explicitorimplicit, if weare
to give content to the just compensation clause as a
real constraint on federal power and, through the
fourteenth amendment, on state and local power.
But this showsthat the expectations protected by the
clause must have their source outside positive law.
Grounded in custom or necessity, these expectations
achieve protected status not because the state has
deigned to accord them pratection, but because
constitutional norms entitle them to protection.
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Laurence H. Tribe, American Constitutional Law 608 (2d ed.
1988).%° Thus, whileexpectationsmay beoneof several factors
that acourt may consider in determining whether there hasbeen
acompensabl e taking, nothing this Court has said, and nothing
in alegitimate theory of property, supportsthe notion that mere
“notice” of aregulatory scheme can defeat a legtimate claim
for aregulatory taking.

It must also be recognized that the theory of the lower
court that Mr. Palazzolo’s notice of the regulation means that
“theright tofill wetlands was not part of thetitle he acquired,”
Opinion, PA a A-15, is inconsistent with this Court’s
categorical takings jurisprudence. In Lucas this Court noted
that

when the owner of real property has been called
upon to sacrifice all economically beneficial usesin
the name of the common good, that is, to leave his
property economically idle, he hassuffered ataking.

505 U.S. at 1019. Thisform of ataking occurs without regard
of the expectations of the owner. As the Federal Circuit
recently found, “when thee is . . . a regulatory taking that
constitutesatotal wipeout, investment backed expectationsplay
norole.” Palm Beach Isles Associates v. United States, NO. 99-
5030, 2000 U.S. App. Lexis 27828 at * 23 (Fed. Cir. 2000).

1% Thisreasoning was followed in Phillip Morris, Inc. v. Reilly, 113
F. Supp. 2d 129, 145 (D. Mass. 2000). Inthat casethe court rejected
thenotion that the Stateof M assachusetts couldtake plaintiffs’ trade
secrets because those trade secrets were the product of the state.
Citing Tribe, the court rejected that syllogsm:

This argument rests on the positivist notion that since, in a
broad sense, all property rights emanate from the State, the
State isfree to take them away whenever it determines to do
so. That proposition must be rejected.
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C. Other Courts Have Followed the Logic of
Nollan and Have Rejected the Notice Rule

Other courts have rejected the notice rule. It has been
articulated by the lower courtsintwo contexts: first, when new
ownerschallengetheapplication of theregulationsand, second,
when new owners seek just compensation for the application of
the regulations

That asubsegquent owner can challenge apreexisting land-
use regulation, even one of long standing, was the holding of
the Massachusetts Supreme Court in Barney & Carey Co. v.
Town of Milton, 87 N.E.2d 9 (Mass. 1949). There the court
held that the mere passage of time does not validate an
otherwise unlawful regulation:

The existence of azoning by-law, which purportsto
apply to one's land but which in fact cannot be
lawfully applied, constitutes adirect invasion of the
rights of the owner, and it has been said that mere
acquiescence on the part of the owner for whatever
period of time does not legalize a usurpation of
power which violates rights protected by
constitutional provisions.

87N.E.2d at 14. Likewise, the Minnesota Supreme Court held:

There is no logical reason why one who purchases
with notice of such an ordinance but has sufficient
vision and initiative to bdieve that the property is
illegally zoned should not have the same standing he
would have enjoyed had he been the owner at the
time the ordinance was adopted.

Filister v. City of Minneapolis, 133 N.W.2d 500, 504 (Minn.
1964), cert. denied, 382 U.S. 14 (1965). Smilarly, thelllinois
Supreme Court wrote:

Counsel for appellants argue that as appellee
purchased this property after the passage of the
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zoning ordinance he should not now be heard to
complainthat that ordinanceisinvalid. We know of
no rule of law that creates an estoppel against attack
by such purchaser on the validity of a zoning
ordinance unlesstherebein hisactsor theactsof his
grantor that which of themselves would estop him.

Forbes v. Hubbard, 180 N.E. 767, 771 (lll. 1932). See also
Cottonwood Farms v. Board of County Commissioners of the
County of Jefferson, 763 P.2d 551, 555 (Col 0. 1988) (“mgority
of courts have held that the fact of prior purchase with
knowledge of applicable zoning regulations does not preclude
a property owner from chalenging the validity of the
regulations”).

Just as courts have long held that new owners of regulated
property can challenge the application of the regulations, other
courts have found that subsequent owners can seek just
compenation. See, e.g., Karam v. New Jersey, Department of
Environmental Protection, 705 A.2d 1221 (N.J. Super. 1998),
aff’d by adopting appellate opinion, 723 A.2d 943 (N.J. 1999)
(new owner stepsinto the shoes of the original owner); Carson
Harbor Village, Ltd. v. City of Carson, 37 F.3d 468 (9th Cir.
1994) (an as applied takings challenge can be brought by a
purchaser of regulaed property); Vatalaro v. Department of
Environmental Regulation, 601 So. 2d 1223, 1229 (Fla. Dist.
Ct. App.), reh’g denied, 613 So. 2d 3 (Fla. 1992) (even though
plaintiff acquired propety after a regulatory scheme was
adopted, she could still pursue an as applied takings clam
because take did not occur until permits denied); Del Monte
Dunes at Monterey, Ltd. v. City of Monterey, 95 F.3d 1422 (9th
Cir. 1996), aff’d, 526 U.S. 687 (1999) (alandowner’ s takings
claim proceeded despite the fact that land was purchased with
knowledge of permitting requirements).
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D. If the Government Is Not to Obtain an Unjust
Windfall at the Expense of Property Owners, a
Subsequent Owner of Regulated Property Must
Be Able to Pursue a Regulatory Takings Claim

Finaly, there are pragmatic reasons for eschewing the
notice rule: to avoid government windfalls created by placing
unjust burdens on property owners. By regulating the
development rights on Mr. Palazzolo's wetlands into total
inutility, and by preventing Mr. Palazzolo from even seeking
inverse condemnation damages because he acquired the land
after the regul atory scheme was adopted, the statehas achieved
the practical effect of acquiring the development rights at no
cost. Thiswindfall tothe government is contrary the principle
underlyingthe Just Compensation Clausethat the owner will be
fairly and fully compensated when government takes private
propety. Monongahela Navigation Co. v. United States, 148
U.S. 312, 326 (1893) (compensation must be “full and perfect
equivalent for the property taken”).

Therule that forbids a subsequent owner from pursuing a
regulatory takings claim based upon the application of a
preexisting rule imposes unjust burdens on property owners.
Asnoted in Section |, this Court has madeit quite plain that a
landowner is barred from bringing an as applied takingsdaim
until the claim is fully ripe. The mere adoption of a
discretionary permit requirement does not, by itself, constitute
ataking. United States v. Riverside Bayview Homes, 474 U.S.
121, 127 (1985). Landowners, instead, must pursue the
application process to its logical end. See id. The time and
resources necessary to ripen areguatory takings claim can be
considerable and beyond the reach of many landowners of
ordinary means. For that reason, a rule that would force
landownersto file development gpplicati ons and, if necessary,
suefor aregulatory takings, prior to selling the property, would
effectivelydeny just compensationto manyindividuals. Infact,
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if the notice rule were to prevail, clams like Mr. Palazzolo's
would expire before they ever became ripe.

Moreover, sucharuleimposes particul arly unjust burdens
in the common circumstance where land is transferred through
means other than a sale—such as through foreclosure (as was
the case in Williamson County), devise, or, as here, the
dissolution of acorporation. In those situations, the person or
entity owning the property at the time a regulation is adopted
may never have an opportunity to ripen atakings claim before
the land is transferred to athird party.

It might be suggested that the notice rule is not unfair
when both parties know dof the difficulties that the regulaions
might impose and the buyer obtainsthe property at a* discount”
from the seller. If the buyer were allowed to prevail on a
regulatory takings claim based on the exiging regulation, the
theory goes, the purchaser would obtain a“windfall.” Or, asthe
court below put it, this “could lead to pernicious ‘takings
claims.” ” Opinion, PA at A-16. But thee is no “windfall”
when buyers and sellers fairly assess the risk of a regulatory
taking and decide to allocate that risk in the price. Put another
way, if the parties know that the subsequent owner can pursue
aregulatory takings claim, the buyer will pay more. But if the
“notice rule” were adhered to, then the taking of the
development rights would be forever uncompensated. The
government would be the entity obtaining a windfall.

Why the government should obtainawindfall just because
the property’s original owner did or could not bring a ripened
takings claim has never been explained. Why should it matter
that the purchaser has acquired property at a certain discount?
The new owner buys at a discount because a buyer assumes
certain expenses, risks, and transaction costs in pursuing the
permit processand potential takingsclaim. The TakingsClause
isnot concerned with the all ocation of risk between the original
owner and the subsequent purchaser, but with whether the
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government will have to pay any compensation to anyone
whose property ithastaken. Asthe Minnesota Supreme Court
put it inresponding to the assertionthat apurchaser of regul ated
property might obtain awindfall:

Nor dowebelievethe anount of the considerationis
entitled to any weight. There should not beonerule
for a purchaser who drives a hard bargain and a
different rule for one who pays a more substantial
price.

Filister v. City of Minneapolis, 133 N.W.3d at 504.

If new owners cannot seek just compensation when pre-
existing regulationsare applied, thentheoriginal ownerswill be
unable to sell their property, except at a great discount. The
only alternative for existing owners of newly regulated
property, in order to recoup some of their value, would be to
rush to development. Permits in one hand, bulldozers in the
other, landowners would have to attempt to develop property
whenever potentially confiscatory regulations are adopted.
They would have to do this before they sell or otherwise
dispose of the property; and certainly before they shed this
mortal coil. Otherwise, death, would constitute the ultimate
statute of limitations. Furthermore, land encumbered by
confiscatory regulations is difficult enough to sdl. |If
purchasers of property had no hope of challenging the
application of theregulations, then such property will beall that
more difficult to sell. The adverse effect of the notice rule on
the alienability of property will become anincreasing problem
in the years ahead as property becomes less and less valuable
with each new regulation and new owner. See, e.g., Lopes v.
City of Peabody, 629 N.E.2d 1312, 1315 (Mass. 1994) (such a
rule would affect “free transferability of real estate,” “tend to
press owners to bring actions . . . of doubtful validity before
selling,” and result ina* crazy-quilt” pattern of enforceability).
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If this Court rejects the notice rule, buyers will beable to
ripen and pursueregulatory takingsclaims. Thediscount onthe
purchase price will be substantially less, reflecting only the
transaction costs of permitting and potential litigation. The
seller will receive somehing closer to the true value for the
property, the buyer will receive fair compensation if thelot is
actually taken, and the government will not wind up holding
development rights to all regulated property that the original
owners (those at thetime aregulation isadopted) were not able
to exer cise bef ore divedti ng the property.

In short, a legal regime in which the buyer of regulated
property can ripen and pursue a regulatory taking claim is the
only regime that will fully protect both buyersand sellers of
property from unjust burdenswhile avoiding an unjust windfall
to the government.

111

PROPERTY DOES NOT HAVE
ECONOMICALLY VIABLE USE JUST
BECAUSE IT HAS A NONZERO VALUE

The State of Rhode Island refused to give Mr. Palazzolo
apermit to devel op his property because hisplansdid not serve
“*acompelling public purpose providing benefits to the public
as awhole as opposed to individual or private interests.” ” JA
at 27, CRMP, Sect. 130(A)(1). By retaining theproperty inits
natural state, the state has obtained the use of Mr. Palazzolo’'s
land for “refuge and feeding areasfor larvd and juvenilefinfish
and shellfish and for migratory waterfowl and wading birds,”
“accessof [flaunato cover areas,” facilitates “the exchange of
nutrient/waste products,” and alows “sediment trapping,”
“flood storage,” and “nutrient retention.” JA at 27, CRMC
Decision. It is undisputed that CRMC was not going to give
Mr. Palazzolo permission to fill asingleacre of wetland for his
own economic use. See Discussion, Page 12; JA at 73-74,
Testimony of Grove Fugae, JA at 94, Testimony of David S.
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Reis. Clearly, thestateisusing Mr. Palazzol o’ s property for the
public purpose of providing benefits to the public as a whole.
Y et the court below held out the possibility that Mr. Palazzolo
might develop a single homesite with an aleged vaue of
$200,000, or obtain $157,500 for it as an open-space gift, and
held Mr. Palazzolo * had not been deprived of all beneficial use
of his property.” Opinion, PA at A-12-13. Mr. Palazzolo, it
may be recalled, alleged that the value of his property was
$3,150,000 at the time it was taken. Opinion, PA at A-13.

Thethird question presented to this Court is*whether the
remaining permissible uses of regulated property are
economicallyviable merely becausethe property retainsavalue
greater than zero.” In this case, the court below was too quick
to dismiss the takings claim merely because there may have
been some nominal remaining value. First, the holdings of this
Court in Agins and Lucas v. South Carolina Coastal Council,
505 U.S. 1003, cannot be avoided by the simple expedient of
leaving a landowner with a few crumbs of value, especially
when the state has turned valuable private property into a de
factonaturereserve. Second, thetremendousdisparity between
the fair market value of the property in its preregulated state,
and its nominal value after the permit denials, deprives
Mr. Palazzolo of any reasonable return on the property and
therefore denies him economically viable use. Third, even
assuming that some use remains, abeit a nominal use, of a
portion of the property, the wipeout of the great bulk of the
property should be subject to the same rule as a physica
invasion of that same property. Finally, underthe ad hoc three
part analysisof Penn Central Transportation Co. v. City of New
York, 438 U.S. 104, Mr. Palazzolo has stated a credible claim
that he is entitled to an award of takings damages.
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A. Agins and Lucas Mandate That a Taking
Should Be Found When There Is a Denial
of Economically Viable Use and Land
Must Be Retained in Its Natural State

Just because the state finds that there is some small value
remaining in the property does not obviate the possibility that
ataking hasoccurred, especially when that small value doesnot
overcome the clear implication that Mr. Palazzolo has been
denied the economicallyviable useof hisproperty. This Court
wrotein Lucas

that regulations that |eave the owner of land without
economically beneficial or productiveoptionsfor its
use—typically, as here, by requiring land to be left
substantially in its natural state—carry with them a
heightened risk that privateproperty isbeing pressed
into some form of public service under the guise of
mitigating serious public harm.

505 U.S. at 1018.

Inthiscase, thereisno question of “heightenedrisk.” The
State of Rhode Island is most assuredly pressing 18 acres of
Mr. Palazzolo’'s property into public service. Its regulations
expressdy require that property of this nature be put to a
“compelling public purpose.” There can also belittle question
that at the time Mr. Palazzolo is held to have acquired the
property, in 1978, 18 acres of wetlands on the Rhode Island
coast was valuable investment property. But the court below
found that because of the putative value of asingle home on a
small upland portion of Mr. Palazzol o’ s property, hedid not fall
under the umbrella of the Takings Clause. Opinion, PA at A-
13. But it is not that simple. Mr. Palazzolo aleged that the
valueof hisproperty was $3,150,000. The state suggeststhat he
could have possibly built a single home worth $200,000 or that
the land was worth $157,500 as an open space gift. 7d. But the
fact that the state has left a few crumbs on the table, in the
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amount of 5 to 6.3% of the alleged value of the property, does
not mean that Mr. Palazzol o has been | eft anything closeto the
economi cal ly viabl e use of his property.

“Economically viable use” must mean something more
than a value greater than zero. This Court articulated the two
part takingstest in Agins v. City of Tiburon, 447 U.S. 255, 260
(1980) (citations omitted), where it held:

The application of a generd zoning law to
particular property effects a taking if the ordinance
does not substantially advance legitimae state
interests. . . or denies an owner economicdly viable
useof hisland. ...

This Court never reached the question of whether there had
been a taking in Agins because the plaintiff there had never
pursued the full extent of the permit process. But thereis no
suggestion in that opinion that adenial of economically viable
usewould be found onlyin the extraordinary circumstance that
the property was left with absolutely no use or vdue.

There are two significant instances where this Court has
found the possibility of a taking because of a denial of
economically viable use. Thefirst is Lucas. That was a case
with extremely unusual facts because this Court was presented
with a situation wherethe lower courts had concluded that all
useand value of the property had beendestroyed. Indeed, some
members expressed skepticism on the appropriateness of
accepting such a characterization from the South Carolina
courts. See 505 U.S. at 1033-34 (Kennedy, J., concurring).

Lucas was a relatively easy cese to find a loss of
economically viable use because of the lower court
determination of atotal wipeout. But that opinion also madeit
plain that a total wipeout was not the sine qua non of a denial
of economicd ly viableuse. In responseto aconcern raised by
Justice Stevensin dissent, the Court noted that acceptance of a
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regulatory taking in Lucas did not mean that a “landowner
whose property is diminished in value 95% recovers nothing.”
505 U.S. at 1019 n.8. Thereiscertainly noreason why adenial
of economically viable use must be confined only to those
circumstances where an owner has lost everything. A business
venturethat held out the prospect of |eaving theowner, ashere,
with 6.3% of the value of its holdings would assuredly not be
considered “economically viable”  While it is not the
government’s role to guarantee that investors will not lose
93.7% of the current value of their holdings, the government
cannot avoid all culpability when, as here, it has decided to
divert the investment to another “compelling public purpose’
resulting in the 93.7% loss of present value.

In contrast tothetotal wipeout of Lucas, thisCourt upheld
a finding of a regulatory taking in City of Monterey v. Del
Monte Dunes at Monterey, Ltd., 526 U.S. 687 (1999). In that
case, the Ninth Circuit evaluated whether the sale to the state of
a conservation easement for some $800,000 more than the
original sales price paid by the landowner obviated thefinding
of ataking. Del Monte Dunes at Monterey, Ltd. v. City of
Monterey, 95 F.3d 1422 (9th Cir. 1996). It did not. The court
rejected the city’ s agument that “because Del Monte sold the
[property] to the State of California for $800,000 more than it
paid, economically viable uses for the property must have
existed.” 95 F.3d at 1432.

Inthe present case, whenthetrial court heard testimony on
the economic return from converting the entire property into a
single home site, it merely heard estimates of the cost of
upgrading aroad to the homesite and the value of acomparable
single homesite. To this figure the state “added value” of
$7,000 per acre for 19 acres of wetlands and isolated uplands
that Mr. Palazzolo cannot touch. See JA at 103-04, Testimony

It is also worth mentioning that the jury found that Del Monte
Dunes had been denied “economically viable use.” 526 U.S. at 700.
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of Thomas S. Andolfo, CRMC'’s expert appraiser. In other
words, the court derived two-thirds of its $200,000 figure by
imputing private benefits from the land being pressed into
public service. The courts below, however, did not consider at
all whether the proffered house would be economically feasible
in light of its costs—including the costs of raising the grade of
thelot, theinstallation of a septic system, whether any wetlands
would have to be filled in upgrading the road, and the lost
opportunity costs of not buildingontheremaininglots. Nor did
the courtsbel ow consider whether Mr. Palazzol o would receive
a viable return on the four-decade long investment in the
property, or whether the residual value was economically
significant in light of the $3,150,000 in lost value he has
alleged. These are questionsthat the court below should have,
but did not, address in reaching the conclusion of whether
Mr. Palazzol o had suffered adenial of economically viable use.

When viewed in light of the these questions it should be
plain that the courts below too cavalierly dismissed the
possibility that Mr. Palazzolo suffered the type of taking
envisioned by this Court in Agins. Nor does this Court’s
economically viable useformul ation mean that ataking cannot
be found in the present case Indeed, if it were otherwise, then
the leaving-crumbs-on-the-teble exception to economically
viable use would quickly overwhelm the Agins rule.*?

2 Or, as the Court of Federal Claims recently said, a rule that
immunizes the government from takings liability because thereis
some nominal vaue remaining would be irrational and wrong:

The notion that the government can take two thirds of your
property and not compensate you but must compensate you if
it takes 100% has a ring of irrationality, if not unfairness,
about it. If thelaw said that thoseinjured by tortious conduct
could only havetheir estates compensated if they werekilled,
but not themselves if they could still breathe, no matter how
seriously injured, we would certainly think it odd, if not
(continued...)
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B. Mr. Palazzolo Has Been Denied a Reasonable
Return on His Property and Has Been Denied
Economically Viable Use of His Property

To determine whether a landowner has been denied
economically viableuse acourt might begin by asking whether
the regulations are denying the landowner areasonable return
on the property. Thiswould be condgstent with the emphasis
in Penn Central on the “reasonable return” alloved by the
Landmarks Law and this Court’s admonition tha if economic
circumstances changed, the result could be the deprivation of
economically viableuse. 438 U.S. at 138 n.36.

In this case, where the existence of the taking is disputed
by virtue of a pittance remainder in vaue (the $200,000
homesite or $157,000 open space gift), itis appropriate tofirst
determine whether that remainder constitutes a reasonable
return on Mr. Palazzol o’ s property—bothin terms of its value
and use. For astarting point, acourt can comparethe remaining
value of Mr. Palazzolo's property—$157,000 as a gift, or
$200,000 as a homesite—with the reasonably foreseeabl e uses
of his property when he acquired it. Those uses, of course,
would have been consigent with 74 subdivided lotsin apopul ar
beach resort area with “moderate-to-heavy density seasonal
development,” JA at 21, CRMC Biologist’ sReport. If onewere
to compare thefair market value of devel opable property when
he acquired it in 1978, to the alleged remainder value of
$200,000—then it could be estimated whether Mr. Palazzolo
has received anything close to a reasonable return.

12 (...continued)
barbaric. Yetintakingstrias, we have the governmenttrying
to prove that the patient has a few breaths left, while the
plaintiffsseek to prove, often at great expense, that the patient
is dead. This all-or-nothing approach seens to ignore the
point of the Takings Clause.

Florida Rock Industries, Inc. v. United States, 45 Fed. Cl. 21, 23-24
(1999).
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Unfortunately, in its haste to dispose of Mr. Palazzolo’'s
claims, the court below never reached the issue of what thefair
market value of Mr. Palazzol o’ s property actually wasin 1978
when he acquired the property. Nor did it make a conclusive
determination of what the fair market value was in 1986 when
the last permit application was denied. Nevertheless, what the
court should have done was to estimate that fair market value
and consider whether Mr. Palazzolo had realized anything but
asubstantial negative return ontheorigina fair market value of
the property. Concomitantly, the court should have compared
theoriginal usesof the property (potential subdivision or beach
club development) and compared those uses to what
Mr. Palazzolo was left with (single potential homesite and
dedication of 18 acresto anature preserve). Asthis Court noted
in Lucas, an important element of property is profit: “ ‘For
what istheland but the profitsthereof[ 7]’ 1 E. Coke, Institutes,
ch. 1,81 (1st Am. ed. 1812).” Lucas, 505 U.S. at 1017. Lord
Coke was referring, of course, not to a mere money return but
the productive use of property.”®* Surely this

implies that return on investment may be a
significant criterion of post-regulation, economically
beneficial use, and that a nondevelopment use may
be considered not an economically viable use.

William S. Walter, Appraisal Methods and Regulatory Takings:
New Directions for Appraisers, Judges, and Economists, 13
Appraisal J. 331, 341 (1995). With the development of the
relevant facts, the court below should have been able to

¥ Cokewas discussing estates of land at 17th Century common law,
in which context a*“ profit” signified a specific beneficial useof the
land, i.e., its employment in “vesture, herbage, trees [or] mines.”
1E. Coke, Institutesof the Laws of England, ch.1,81(4)(g) (1stAm.
ed. 1812). An accurate contemporary paraphrase of Coke would
therefore be, “for what is the land but the bendficial use thereof?”’
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determine whether Mr. Palazzol o had been denied areasonable
return on his property in terms of its remaining uses and value.

The advantage to a court in determining whether a
claimant has received a reasonable return on a property as a
yardstick for determining whether there has been a denial of
economically viableuseisthat it can result in amore objective
analysisthan can afocus on “expectations.” Thisis especially
true when, as here, the analysis of expectations can become
mired in alegations of “notice” of the regulations by the
claimant. Furthermore, courts have had significant experience
in analyzing the fairness of rate of returnin the context of both
dueprocessandtakingsanalyses. See, e.g., Duquesne Light Co.
v. Barasch, 488 U.S. 299, 308 (1989). While the review
process is by no means simple there is at least substantial
judicial experiencein such economic review, and an advantage
over specul ating on subjectiveexpectations. Indeed, theremay
be little alternative if a proper balance between the need to
accommodate economic regulations and the importance of
adhering to the purpose of the Takings Clause is to be
maintained.

C. The Conversion of a Substantial Portion of
Mr. Palazzolo’s Property into a Nature Reserve
Has the Same Effect as a Physical Invasion

As Justice Brennan explained in his dissent in San Diego
Gas & Electric Co. v. San Diego, 450 U.S. 621 (1981):

Police power regulations such as zoning ordinances
and other land-use restrictions can destroy the use
and enjoyment of property inorder to promote the
public good just as effectively as formal
condemnation or physical invasion of property . ...
From the government’s point of view, the benefits
flowing to the public from preservation of open
space through regulation may be equally great as
from creating a wildlife refuge through formal
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condemnation or increasing electricity production
through adam project that floods private property.

Id. a 652 (Brennan, J., dissenting), accord Lucas, 505 U.S. at
1018.%4

Traditionally, when government has sought to preserve
property asawildlife refuge it has condemned and paid for the
interests that it has taken. There is a long and continuing
tradition for government to condemn scenic and related
easements. Asthis Court noted in Lucas:

The many statutes on the books, both state and
federal, that provide for the use of eminent domain
to impose servitudes on private scenic lands
preventing developmental uses, or to acquire such
landsaltogether, suggest the practical equivalencein
thissetting of negativeregulation and appropriation.

505 U.S. at 1018-19. ThisCourtin Lucas, of course, discussed
the existence of such servitudes in the context of finding that
there is an equivalence between reguations that take away
economically viable use of property and physicd invasions.

14 On another occassion, Justice Brennan considered a distinction
between “physical and nonphysical intrusions’ to be “outmoded.”
Lorettov. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 447
(1982) (Brennan, J., dissenting). See also Bridge Company v. United
States, 105 U.S. 470, 502 (1881) (Field, J., dissenting) (“There are
many ways of taking property other than by occupation or
appropriation, which are within the constitutional inhibition. If its
beneficial use and enjoyment are prevented under the sanction of
law, it is taken from him as effectually as though the title were
condemned.”); Florida Rock Industries, Inc. v. United States, 18 F.3d
1560, 1572 (Fed. Cir. 1994) (“The fact that the source o any
particular taking is aregulation rather than a physical entry should
make no difference—the nature of legal interests defining the
property affected remains unchanged.”), cert. denied, 513U.S. 1109
(1995).
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The consideration should be no different in this case, where
Mr. Palazzol o haslost the use of hiswetlands so that it may be
preserved for habitat and scenery.

As with physical invasions, it aso should make no
difference that only part of Mr. Palazzol0’s property, albeit a
very substantial part, has been taken. Just as a physica
invasion of only asmall portion of a property is compensable,
see Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S.
419, the functional equivalent (i.e., denial of economicdly
viable use) on asignificant portion of the property should also
becompensable. Lucas, 505U.S. at 1016 n.7. See also John E.
Fee, Unearthing the Denominator in Regulatory Taking Claims,
61 U. Chi.L.Rev. 1535, 1557 (1994) (suggesting atest wherein
“any identifiable segment of land is a parcel for purposes of
regulatory taking analysis if prior to regulation it could have
been put to at |east one economically viable use, independent of
the surrounding land segments”); Machipongo Land and Coal
Company v. Commonwealth of Pennsylvania, 719 A.2d 19
(Penn. App. 1998) (adopts Fee test). See also Boise Cascade
Corporation v. Board of Forestry, 935 P.2d 411 (Ore. 1997) (a
landowner who was prohibited from logging 56 acres on a 64-
acre tract because of a spotted owl nest stated a claim for a
regulatory taking); American Savings and Loan Association v.
County of Marin, 653 F.2d 364 (9th Cir. 1981) (taking clam
stated when regulation denies use of portion of parcel).

Indeed, thereisampl e precedent in support of thedoctrine
that there can be aregulatory taking of something lessthan the
total parcel of rea property. See, e.g., First English
Evangelical Lutheran Church of Glendale v. County of Los
Angeles, 482 U.S. 304 (1987) (holding that compensation
would be available for a temporary taking), and Preseault v.
Interstate Commerce Commission, 494 U.S. 1 (1990) (finding
that an aleged taking of a reverter on an easement was
justiciable under the Tucker Act). Ultimately, ataking of the
reverter was found by the Federa Circuit in Preseault.
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Preseaultv. United States, 100 F.3d 1525 (Fed. Cir. 1996). See
also Hodel v. Irving, 481 U.S. 704 (1987) (taking of rights of
descent and devise); Babbitt v. Youpee, 519 U.S. 234 (1997)
(same). Finally, in acase of note, the Federal Circuit upheld an
award of $60 million, plus interest, for a taking of a coa
deposit, despite alegations that the right to farm the surface
remained. Whitney Benefits, Inc. v. United States, 926 F.2d
1169, 1174 (Fed. Cir.), cert. denied, 502 U.S. 952 (1991).

In short, because the effect to Mr. Palazzolo of sterilizing
all use of 18 acresof his property isno different from theeffect
of physically invadingthat property, this Court shouldfind that
he has stated a claim for aregualtory taking

D. Under the Balancing Test of Penn
Central, Mr. Palazzolo Has Stated a Claim
for a Regulatory Taking of His Property

BeforethisCourt devel oped the* economically viableuse”
testin Agins it had formulated what has become known asthe
three part test of Penn Central Transportation Co. v. City of
New York, 438 U.S. at 124. Thistest requiresthat courtsweigh
(1) the regulation’s economic impact; (2) the regulation’s
interferencewith distinct investment-backed expectations; and
(3) the character of the government action. Id.

It is important to recognize, of course, that this test was
formulated against a backdrop of aplaintiff who already had a
viablerailroad terminal in operation on the property and where
the claimant also had severa other valuable parcels in the
vicinity—parcels that could have received permission to
develop in excess of current zoning regulations. While the
restriction at issue in Penn Central was Ssevere, it was not even
close to the overall percentage of impact caused by the
restriction here.

Nevertheless, if acourt were to analyze Mr. Palazzolo’'s
situation in light of the factors articulated in Penn Central it
should beclear that hehasstated aclaimfor aregulatory taking.
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1. Mr. Palazzolo Has Suffered a
Severe Adverse Economic Impact

Theregulation’ simpact on Mr. Palazzol o, as noted above,
has been extreme. He dleges that the va ue of his property,
without the regulatory denials, would be $3,150,000. The state
suggestsit may allow ause of the property it values at $200,000.
In other words, Mr. Palazzolo claims to have lost 93.7% of his
property’s value.® Alternatively, the court below could have
recogni zed that the $200,000 representsan inadequate return on
investment when compared to the value of the property in 1978.
Lagtly, Mr. Palazzoloisprecluded fromusing at least 18 acres of
his approximately 20 acre parcel, a state of &fairs with an
obvious negative economic impact. Any way of looking at this,
the courts below should have been able to determine that
Mr. Palazzolo suffered a massve and severe economic impact.

2. Mr. Palazzolo’s Investment Backed
Expectations Have Been Severely Curtailed

The court below, as noted, believed that because
Mr. Palazzolo had acquired his property in 1978, several yeas
after the imposition of the relevant CRMP regulations, that he
had no reasonable investment backed expectations to use his
property. But it is not at al clear why an acquirer of real
property, especially one who acquires property by operation of
law, should be held not to have had the reasonable expectation
of acquiring a/l the legal rights of the prior owner.

Furthermore, this Court has held that the mere existence of
a permitting requirement does not preclude the economically
viable use of the property. See United States v. Riverside

** Assuggested by this Court in Lucas, such asevere diminutionin
use and value might well congtitute, by itself, a regulatory taking.
505 U.S. at 1019 n.8. The Federa Circuit has adopted the doctrine
of partia regulatory takings and the Court of Federal Claims has
applied it. See Florida Rock, 18 F.3d 1560 (establishing rule for
circuit).
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Bayview Homes, 474 U.S. a 127. The courts below never
adequately explored whether it would have been reasonable for
a person in Mr. Palazzolo’s position to expect that he coud
develop homes on the property like those found in nearby areas
or, if use were denied, to receive just compensation.

Findly, it is unreasonable for the court below to charge
Mr. Palazzolo with knowledge that the very real effect of the
regulations would be to allow the transfer to the government of
substantial interests in his real property at no cost. It is too
inconsistent with the purposeof the Takings Clause—to ensure
that “some people alone to bear public burdens which, in all
fairness and justice, should be borne by the public asawhole.”
Armstrong, 364 U.S. at 49.

3. The Character of the Government
Action and the Purpose of the Regulations
Suggest a Taking Has Occurred

The state denied Mr. Palazzolo’s beach club application
because the property, in its undeveloped state, currently serves
an assortment of public purposes. The beach club would not
serve a “compelling public purpose.” Although the State of
Rhode I sland refrained from exercising its condemnation power
in this case, the regul ations and the reasons given for the permit
denial make clear the character of the government action was to
obtain Mr. Palazzolo’'s property for express public purposes.
Theregulation goes so far asto preclude uses that would benefit
“individual or privateinterests.” Thiswasacquisition of private
property for public usein all but name.

Because, as Justice Holmes said, government cannot take
a “shorter cut than the constitutional way of doing things,”
Pennsylvania Coal Co. v. Mahon, 260 U.S. a 416,
Mr. Palazzolo should not have to bear the entire burden of
protecting these wetlands. Thus, under the balancing test of
Penn Central, Mr. Palazzolo has stated aclaim for aregulatory
taking.
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CONCLUSION

For thereasons stated above, this Court should hold (1) that
Mr. Palazzol o’ sclaim for regulatory taking wasripe, (2) that the
existence of wetlands permitting regulations in 1978 does not
preclude him from pursuing a regulatory taking claim based
upon the application of those regulations, and (3) the potential
existence of minimal useand value in property does not obviate
a regulatory takings claim based upon an alleged denial of
economically viable use.
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