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QUESTIONS PRESENTED

1. Does a federal habeas corpus petition that
attacks a fully-expired conviction, but does not attack
a later sentence that was enhanced bgsed upon thS
expired conviction, satisfy ’ the “In ?custody
requirement for federal habeas Jurisdiction?

2. Did the court of appeals err in holding that,
whenever a sentencing court considers a ful}y-e_xpued
prior cbnviction, a defendant is constltl_lthnally
entitled to challenge the validity of that conviction on
federal habeas corpus review?
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INTEREST OF THE AMICI CURIAE

This case concerns the ability of federal habeas
corpus petitioners to challenge fully-expired state
convictions that are used to enhance sentences imposed
for later state convictions. The state Attorneys
General have a significant law enforcement interest in -
that issue. Collateral challenges to fully-expired prior
convictions create significant practical problems,
undermine the public’s faith in the crimina] process,
and show disrespect for the states’ own rules regarding
when their convictions may properly be challenged.

STATEMENT OF THE CASE
A. The 1990 Case

Following a jury trial in the Court of Common
Pleas of Lackawanna County, Pennsylvania, Respon-
dent Edward Coss was convicted in September 1990 of
aggravated assault and simple assault. Applying the
Pennsylvania Sentencing Guidelines, 204 Pa. Code
§303.1-303.14, the court sentenced Coss to six to twelve
years’ imprisonment. That sentence was within the
range provided by the sentencing guidelines, after
taking into account nlumerous prior convictions on
Coss’s record. On direct appeal, the Pennsylvania
Superior Court, in December 1995, vacated the
sentence due to concerns that the presentence report
was not accurate. J.A. 624,

At his 1996 resentencing hearing, Coss’s counsel
challenged the enhancement based on Coss’s criminal
record, arguing that his three misdemeanor convictions
In 1986 all arose from the same transaction and,
accordingly, his prior record “score” should be reduced
from 3 to 2. The trial court agreed, but resentenced
Coss to the same six-to-twelve-year sentence, which



B. The 1986 Case

Coss’s three 1986 misdemeanor convictions arose
from Coss’s punching a police officer and, following his
arrest, destroying furnishings in his jail cell. He was
convicted by a state jury of institutional vandalism,
criminal mischief, and simple assault. In early 1987,
the court sentenced Coss to six months to one year on
the simple assault charge and six months to one year
on the institutional vandalism and criminal mischief
charges, to run consecutively. In February 1987, Coss
filed a Petition for Reconsideration of Sentence, which
was denied. A few months later, Coss filed a PCHA
petition with the court, challenging the conviction and
sentence on the basis of, inter alia, ineffective
assistance of counsel. J A. 46a-49a.®> (Coss was
discharged from Pennsylvania parole supervision in
early 1988. Pet. App. 6a. For reasons not in the record
(but possibly because Coss had fully served his
sentence), the court never acted on Coss’s PCHA
petition.?

In 1994, with his PCHA petition still technically
pending in state court, Coss filed a pro se, form federal
habeas corpus petition under 28 U.S.C. §2254. In

of the district court’s docket entries with respect to the federal
petition.

? The predecessor to the PCRA was the Post-Conviction Hear-
ing Act (PCHA), which had also been codified at 42 Pa. Cons.
Stat. §9541 et seq.

* Under Pennsylvania law, post-conviction relief is not avail-
able to a petitioner who hasbeen released from custody and is not

on probation or parole. Commonuwealth v. Ahlborn, 699 A .24 718,
720-21 (Pa. 1997).



petition, finding that, although Cosg’s trial counsel’s

to demonstrate Prejudice. Pet. App. 95a-964. The
court explained that it had Jurisdiction to entertain
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the court of appeals voted to rehear the case en banc,
and vacated the panel opinion. Id. at 94a.

On rehearing en banc, the court reversed the
district court on the same grounds as the panel had.
With respect to its Jurisdiction, the court interpreted
Maleng v. Cook, 490 U.S. 488 (1989), as holding that a
petitioner “satisflies] the ‘in custody’ requirement for
federal habeas corpus jurisdiction when he asserts a
challenge to a sentence he is currently serving that has
been enhanced by the allegedly invalid prior
conviction.” Pet,. App. 12a. Because Coss “contends
that the sentence for his 1990 conviction was adversely
affected by the 1986 simple assault conviction,” the
court concluded it had jurisdiction. Id. at 12a-13a.
The court excused Coss’s failure to exhaust his state
court remedies because his PCHA petition had been
pending for seven years. Jq. at 13a. The court also
recognized that Coss had not “presented the
Pennsylvania state courts with his claim that the
mvalid 1986 conviction was used to enhance his
subsequent conviction in 1990,” but concluded that,
because collateral relief for that sort of claim was not
available under the PCHA Or other state post-
conviction remedies, further state proceedings would
be futile. Id. at 13a-14a.

Turning to the remedy, the court of appeals stated
that the “normal relief that we grant in habeas corpus
is to order that the habeas petitioner be freed, subject
to the right of society to correct in a timely manner the
constitutional error through a new state proceeding.”
Pet. App. 22a. The court observed, though, that Coss
could not be “freed” from his 1986 conviction because
he has already served his time. Rejecting Cosg’s
contention that the only available remedy was to



be resentenced under thjg 1990 convictio
but felt that “comity requires us to afford the
Comlponwealth the oPportunity to cyre the original
Constitutional defect ” The court €xpressed no opinjon

as to whether Pennsylvania law permits such a retria].
Id. at 284-29, &n.14.

1986 offense. 74 at 36a-49a. This Court granted
certiorari on October 10, 2000.

SUMMARY OF ARGUMEN T

1'. 'Coss was not “in custody” under his 1986
conviction when he filed his habeas corpus petition.
The court of appeals nevertheless found that Coss wag

amended petitions,

The timing of the various Proceedings confirms
that Coss’s pbetition attacked only his 1986 conviction.
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Coss filed his initial habeas petition in 1994 and his
amended petitions in 1995 and 1996, during which
time his 1990 conviction and sentence were still on
direct review in the state courts. Had Coss styled his
habeas petition as an action against his 1990 sentence,
it would properly have been dismissed for failure to
exhaust state remedies. By misreading the procedural
posture of the case and the true meaning of Coss’s
habeas petition, the court of appeals ran afoul of the
simple command of Maleng v. Cook, 490 U S. 488, 490-
91 (1989): a habeas petition does not satisfy the “in
custody” requirement when it challenges only a fully-
expired conviction, even when that conviction is used
to enhance a later sentence.

2. Evenif Coss’s petition were directed at his 1990
sentence, he would not be entitled to habeas corpus
relief because he cannot demonstrate a violation of
federal law. Custis v. United States, 511 USS. 485
(1994), teaches that a defendant is constitutionally

conviction used for sentence enhancement only when
the defendant asserts g Gideon violation. Coss cannot
assert a Gideon violation; he therefore lacks a free-
standing constitutional right to challenge the 1990
sentence based on the alleged invalidity of his 1986
conviction. Nor can Coss show that state law gives rise
to a due process right to challenge the validity of his
1986 conviction: the Pennsylvania Sentencing Guide-
lines appear not to authorize such collateral attacks;
and in any event, Coss waived that claim by failing to
raise it in state court.

3. Ignoring Custis, the court of appeals found that
Coss had a constitutional right to challenge the
validity of his 1986 conviction merely because it was



ground) a fully-expired conviction simply by showing
that his conviction wag considered, during sentencing,

9

I. Because Coss’s Habeas Corpus Petition
Attacked His Fully-Served 1986 Conviction,
Not His 1990 Sentence, He Failed To Meet The
“In Custody” Prerequisite To Federal Court
Jurisdiction

In Maleng v. Cook, 490 U SS. 488, 490-91 (1989),
this Court clarified the “In custody” rules that apply
when a habeas petitioner contends that a fully-served
conviction was invalid and may not be used to enhance
the sentence arising from a later conviction. In that
situation, held the Court, the habeas petitioner is not
“in custody” under the prior conviction, but he is “In
custody” under the later conviction. The Court
therefore found that the Ninth Circuit Court of Appeals
erred when it held that Cook was still “in custody”
under his earlier 1958 conviction. The Court then read
Cook’s pro se habeas petition broadly to assert a
challenge not only to his 1958 conviction, but also to
his 1978 sentence, as enhanced by the 1958 conviction,
The Court ruled that, when read as a challenge to his
1978 sentence, Cook’s petition satisfied the “in custody”
requirement. These holdings directly resolve this case.

Coss’s Second Amended habeas corpus petition
attacked only his 1986 conviction; it did not mention,
let alone attack, his 1990 sentence. See J.A. 732 (“The
convictions which Coss challenges in the instant
Habeas Corpus Petition are for institutional vandalism
. .., criminal mischief, . . . and simple assault . . .
Commonwealth . Coss, No. 86-645, Lackawanna
County Court of Common Pleas.”). Coss filed his
habeas corpus petition as part of the typical process of
reviewing the 1986 conviction. First, he asked the trial
court to reconsider the sentence (Pet. App. 104a); then
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obvious problem with that “construction” is that the
Second Amended petition did not éven mention the
1990 conviction. Moreover, the petition could not
possibly have attacked the 1990 sentence, for the direct
appeal of that sentence was subp Judice in the
Pennsylvania Superior Court when Coss filed his
nitial habeas petition. And the Pennsylvania Superior
Court did not affirm the resentence until June 1997

Thus, had Coss’s petition truly challenged the 1990
conviction itself, it would have been unexhausted and
procedurally barred: Only at the conclusion of direct

conviction, the district court dismissed it gag
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unexhausted.)* And only if Coss had raised the
validity of the 1986 conviction during his state court
challenge to the 1990 conviction could he have properly
pursued that claim on federal habeas review. See
Coleman v. Thompson, 501 U.S. 722, 750 (1990). But
Coss did not attack the validity of the 1986 conviction
at his 1990 sentencing or in his subsequent appeals.

Coss is not assisted by this Court’s decision in
Maleng v. Cook to construe Cook’s pro se habeas
petition as asserting a challenge to his 1978 sentence.
First, Cook’s habeas petition specifically asserted as its
second ground for relief that his later sentence “has
been unlawfully enhanced on the information of an
invalid 1958 conviction.” Joint Appendix, Maleng v.
Cook, at 6A (filed Dec. 21, 1988). Coss’s petition, in
contrast, did not complain about the 1990 conviction
and sentence. Second, Cook filed his petition pro se (id.
at 8), whereas Coss filed his amended petitions
through counsel. Third, when Cook filed his habeas
petition, his later conviction and sentence (unlike
Coss’s) were not still on direct appeal. In sum, whereas
all the surrounding circumstances of Cook’s case
suggested that his pro se petition was actually
attacking the later sentence as well as the prior
conviction, the language in Coss’s habeas petition and

* The Third Circuit found Coss’s claim to be exhausted based
on the futility exception, finding that Coss had no further state
court forum in which to challenge the validity of his 198¢

exhausted, however, ifthe state courtjudgment remains pending
on direct appeal. See, e.g., Sherwood v. Tomkins, 716 F.24 632,
634 (CA9 1983). The Third Circuit also expressed concern that
Coss’s PCHA application had been sitting in state court for seven
years (Pet. App. 13a), but it ignored that Coss had been released
from custody less than two years after he filed the application.



II. Even If Coss’s Petition Were Directed At His
1990 Sentence, He Would Not Be Entitled To
Habeas Corpus Relief Because, Under Custis

V. United States, He Cannot Establish A
Violation Of Federal Law

Cess does not have g free-standing right under the
(?onstltution to challenge the use of his 1986 convic-
tions in setting his 1990 sentence. In Custis p, United
States, 511 U.S. 485, 493-97 (1994), this Court held

13

1990 sentence, (3) the trial court failed to consider the
challenge or made a legal error in analyzing the
validity of the prior conviction, and (4) such error by
the court constituted a violation of federal, as opposed
to state, law.

Coss cannot make the necessary showing. First,
the Pennsylvania Sentencing Guidelines do not
expressly authorize challenges to prior convictions:
they neither provide a mechanism for such a challenge
nor specify the grounds that would disqualify a prior
conviction from being considered in sentencing. This
strongly suggests that, when called on to decide the
1ssue, the Pennsylvania Supreme Court will hold that
the guidelines do not authorize challenges to prior
convictions (absent Gideon claims).’

Second, Coss did not ask the 1990 trial court to
disqualify his 1986 convictions from consideration in
sentencing. Nor did he argue in the appeals of his
1990 conviction that his sentence was unconstitu-
tionally enhanced by invalid 1986 convictions. Coss

> The Pennsylvania Supreme Court’s Inquiry might be infor-
med by the operation of the federal Sentencing Guidelines, which
do not authorize collateral challenges to prior convictions. See
Sentencing Guidelines §4A1.2, Application Note 6 (Nov. 1, 1993)
(“this guideline and commentary do mnot confer upon the
defendant any right to attack collaterally a prior conviction of
sentence beyond such rights otherwise recognized in law (e.g., 21
U.S.C.§851 expressly provides that a defendant may collaterally
attack certain prior convictions)”); see also Ryanv. United States,

Guidelines “use the fact of prior convictions as conclusive when
calculating criminal history™).
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therefore cannot complain that the state courts
overlooked or mishandled any such claim ¢

.Accordingly, even if we assume that Coss’s habeas
petition was directed against his 1990 sentence (as

That Conviction

Instead of engagingin the above analysis, the court
of appeals merely inquired Into  “whether the
sentencing court at the 1990 conviction took inte
consideration the 1986 conviction.” Pet. App. 10a.
After concluding that the sentencing court had taken

15

ignores the teachings of Custis, it would create
significant practical problems if adopted by this Court.
Countless state sentencing proceedings—whether
under statutes grantingjudges broad discretion, under
sentencing guidelines, or under recidivist schemes
—take prior convictions “into consideration.” To allow
state prisoners to use §2254 to mount full-scale
challenges to the validity of prior convictions in all
such cases would nullify state and federal Limitations
on challenges to final judgments and Impair the stateg’
ability to protect the integrity of their criminal
judgments.

Although the states employ a wide variety of post-
conviction processes, all states have a common and
compelling interest in protecting the finality of their
criminal convictions. To this end, state post-conviction
procedures employ statutes of limitations, custody
requirements, doctrines such as forfeiture and laches,
and presumptions of regularity. States may require
post-conviction challenges to be made in the court
where the conviction was obtained, and may provide
for streamlined procedures for such challenges,
including limitations on the right to a hearing.

The federal approach is similar. Even before
enactment of the Antiterrorism and Effective Death
Penalty Act (AEDPA), federal habeas review was
limited by the doctrines ofabuse of the writ, procedural
default, exhaustion, and non-retroactivity.  The
AEDPA stiffened many of those rules and added new
limits, such as the one-year limitations period codified
at 28 U.S.C. §2244(d). These procedural limitations
serve to protect the states against, inter aliq, having to
defend stale convictions.



post-conviction, and federa] habeas review, the court of
appeal.s’ approach would offer an “enhancement
exceptu_)n” to the various rules that govern second and
Successive petitions. For those who failed to pursue

The practica! problems wouylq be considerable if
states were required to defend in federal court every

tions were among those considered at sentencing.
Assummg out-of-state Witnesses could be locateq and
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summonsed under interstate compacts, the cost of
transportation and housing alone might prove
prohibitive.

The difficulties of permitting challenges to fully-
expired convictions at later sentencing proceedings are
illustrated by the remedy the court of appeals imposed
In this case after holding that the 198¢ conviction was
mvalid. The court remanded with instructions that the
district court issue a writ of habeas corpus (which
would allow Coss to be resentenced) conditioned on
giving the state the option of retrying Coss for the 1986
conviction. Pet. App. 28a-29a. Although the court saw
itself as giving the state the opportunity “to cure the
Sixth Amendment defect,” id. at 23a, its solution is
rather problematic. It would be unusual for a state to
retry a person for an offense where (1) he has already
fully served his sentence, and (2) the conviction has not
actually been vacated or overturned. Whether or not
state and federal law actually permit such a retrial,
the very fact that the court of appeals saw fit to
propose such an odd remedy highlights the difficulties
that will ensue if courts must routinely permit
challenges to the validity of prior convictions.

As Custismakes clear, the Constitution requires an
Inquiry into the validity of prior convictions used at
sentencing only when the alleged failing is the denial
of counsel under Gideon, Where a petitioner cha]-
lenges his current sentence, his claim is that funda-
mental elements of due process were lacking qt
sentencing. See, e.g., Townsend v. Burke, 334U S, 736,
741 (1948) (due process violated where the sentencing
court relied on g materially false statement of the
defendant’s record of convictions). A claim that an
uncounseled prior conviction, obtained in violation of



Custis, 511 U S. at 496. As

a general matter, enhanced punishment for the latest

commission of the prior crimes. Gryger v. Burke, 334
U.S. 728, 732 (1948).

Although a legislature is entitled to mandate that
a sgntencing court inquire into g1 alleged defects in a
Prior conviction, see 21 US.C. §851 (discussed in
Cu§tis, 511 U.S. at 491-92), it is not required to do so.

States v, Watts, 519 U S. 148, 152-56 (1997).
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The Third Circuit wrongly ignored the
fundamental distinction between Gideon, claims and
non-Gideon claims in this context and wrongly
assumed that non-Gideon challenges to prior
convictions can always be alleged in federal reviews of
later sentencing proceedings.

CONCLUSION

For the foregoing reasons, the decision of the court
of appeals should be reversed.
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