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QUESTION PRESENTED

Whether the Ex Post Facto Clause of the United States
Constitution bars the State of Georgia from applying its
amended parole regulations to inmatcs whose crimes pre-
dated thc amendment, where the amendment incrcases the
maximum timec between life-sentenced inmates’ parole
reconsideration from three to eight years without pro-
cedural safeguards.
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STATEMENT OF THE CASE

A. Introduction

Respondent, Robert L. Jones. is one of many life-
sentenced inmates in the Georgia prison system. Like
other life-sentenced inmates whose crimes were committed
between 1979 and 1985. Mr. Jones was entitled upon
conviction to an initial parole consideration after seven
years, and reconsideration “at least every three years”
thereafter. (J.A. 86) (hercinafter the “threc-year rule™).
Tn 1985, the State of Georgia Board of Pardons and
Paroles (hereinafter “Parole Board” or “thc Board”)
changed its rules for reconsideration of lifc-sentenced
inmates. Rather than providing for parole reconsider-
ation on a three-year basis. the new rules provided for
reconsideration “at least every cight yecars.” (J.A. 88)
(hereinafter the “eight-year rule™).!

B. Georgia’s Parole System and the Fight-Year Rule

As explained by the Court of Appeals in Akins v.
Snow. 992 F.2d 1558, 1561-62 (11th Cir. 1991), cert.
denied. 501 U.S. 1260 (1991). an inmate’s parole recon-
sideration right in Georgia is considercd to be “an essen-
tial part of parole clieibility.” This is the case hecause, if
a prisoner is denicd for parole on his initial consideration.
a reconsideration must take place before parole is granted.
Id. Therefore. an inmate is effectively ineligible {or parole
throunghout the period that tuns between two parole re-
views. Id.

In the Georgia prison system, an inmate who comes up
for parole consideration does not have the oppertunity for

1 Inmates whose crimes were committed prior to 1979 were en-
titled to reconsideration on rn annual hasiz. Wowever, if the Parole
Roard’s retroactive application of the eight-vear rule is upheld.
they face a pnssible delay of seren years over the annual considera-
tion they were guaranteed prior to the Board’s 1995 amendment.
See Aking ». Snow, 922 F.24 1558 (11th Cir. 1991).
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an in-person hearing before the Board of Pardons and
Paroles. See Jones v. Garner, 164 F.3d 589, 594 (11th
Cir. 1999). See also State of Georgia Board of Pardons
and Parolcs, Parole Decisions (visited December 5. 1999)
<http: //www.pap.state.ca.us/PRFrames.htm>. Instead,
inmates are offered only an interview with a parole officer
(not a Parole Board member), who completes a form that
sets forth information such as “where [the inmate] has
resided and worked: who his family members are and
where they live: where he plans to live and work: and
what his own account is of the crime.” Id. In the event
the inmate’s request for parole is denied. the inmate is
not allowed to review his file to determine the rcasons
for denial or what he can do to improve his chances of
obtaining parole in the future: the contents of parole files

are designated by statute as “confidential state secrets.”
O.C.GA 142953,

Georgia’s eight-year rule does not require the Board to
make any particularized inquiries in order to postpone the
time of the inmate’s parole reconsideration beyond the
threc-year period that the 1979 version of the regulations
had required. (J.A. 88). The revised regulation also
does not contain any guidance as to any particular facts
or circumstances that should exist for the Board to delay
reconsideration,

Instead. the Board issued a general directive, through a
Policy Statement adopted in 1996, that the Board should
set reconsideration dates for a maximum of cight years
from the datc of the last denial when “in the Board's
determination. it is not reasonable to expect that parole
would be granted during the intervening years.” (J.A.
55-57). This Policy Statement was not adopted until one
vear after the Parole Roard hegan to apply the eight-vear
rule retroactively and until after the Board had deferred Mr.

3

Jones' next consideration for eight years, until 2003.
(Compare J.A. 55-57 with J.A. 54).

Like the regulation, the Policy Statement does not
require any inquirv bevond a cold-record review of the
contents of an inmate’s parole file before putting off
reconsideration for eight years. Id. In making this deci-
sion. Board members. whose terms of service arc limited
to seven years by the State Constitution, Ga. Const. Art.
TV, § TI. € 1. do not convene to discuss an inmatc’s file.
Rather. Board members consider files independently. See
State of Georgia Board of Pardons and Paroles, Parole
Decisions (visited December 5, 1999) < htip://www.pap.
state.ga.us/PRFrames.htm>.

The application of the amended parole regulations to
inmates whose crimes pre-date the amendment cxtends to
all life-sentenced inmates, including Respondent Jones.
This class is not limited. as Petitioners suggest, to persons
“who halvel committed heinous crimes that would have
resulted in the imnosition of the death penalty in the past.”
See Pet'r Br.. p. 3. Rather, the Board’s Policy Statcment
inclndes “all 1.ife Sentence Cases elirible for parole con-
sideration.” (I.A. 56) (emnhasis added). This includes,
for examnle. nersons convicted of rereat violations of the

Controlled Substances Act. See O.C.G.A. § 16-13-30.

There alco is no hasis to conclude that Georgia’s policy
applies onlv to a clase of inmates who have “virtually no
near-term likelihnod of parole.” See Pet'r Br. n. 15 Tn
fact. as of 1903 (shortly prior to the Board's decision to
annly the eight-vear rile rotroactively after this Court's
decicion in California Dent. of Corrections v. Morales,
514 US. 490 (1995)). the average time that life sen-
tenead inmates in Georegia served was twelve vears. Joanne
D. Snotts. Sentence and Punishment: Provide for the Im-
position of Life Sentence Without Parole, 10 Ga. St. U L.
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Rev. 1IR3 (1993) (quoting former State Represcntative
and current Georgia Attorney General Thurbert E. Baker).

Due to the District Court’s initial rulings, there has
becn no discovery in this case. Nonetheless, the Board’s
own Policy Statement acknowledges that the cight-year
rule was made applicable retroactively “to establish the
maximum possible interval, in a Life Sentence Case, be-
tween a decision to deny parole and the time at which
recon-ideration for parole will occur.” (J.A. 56). This
statement, and other public statements made by the Board,
see infra n. 19, support the inference that the Board's
rule change reflected part of a systematic effort to “crack
down™ on life-sentenced inmates by extending the length
of their prison sentences. The Board takes issue with
this inference, by asserting that the eight-year rule is
tustified ac a costsaving measure. In support of this
assertion. however, Petitioners presented no cvidence in
the District Court. They offer only the unsupported alle-
gations made in the papers filed in this Court.

(. The Facts Regarding Retroactive Application of the

Fight-Year Rule

Tn 1086, the Board began to apply the eight-vear rule
no{ only to inmates who were sentenced to life imprison-
ment for crimes committed after the rule’s eflective date,
but also to those inmates, including Mr. JYones, whose
crimes pre-dated the rule’s adoption, In Akins, the Elev-
enth Circuit Court of Appeals held that this retroactive
application of the eight-year rule violated the Tix Post
Facto Clause. After Akins, the Board discontinued its
retroactive application of the eight-year rule and resumed
its original practicc of considering inmates undcr the rules
in effect at the time their offenses were committed,

In 1995, this Court decided California Dep't of Cor-
rections v. Morales, 514 U.S. 499 (1995). Even though

5

the Court in Morales was careful to limit its ruling to
the particular factual circumstances persented in that
case, see 514 U.S. at 510 n.6, the Georgia Parole Board
nevertheless interpretcd Morales as supporting retroactive
application of the eight-year rule. As a result. notwith-
standing Akins’ admonitions to the contrary, thc Board
again chose to apply the eight year rule to all life-sentenced
inmates, regardless of when their crimes were committed.
The consequence for Respondent Jones was that, when
he was reconsidered for parole in 1995, he was informed
that “[tlhe board has decided to consider you again for
parole during August 2003.” (J.A. 54).

D. Proceedings Below

Jones filed suit pursuant to 42 U.S.(". § 1983, claiming
that the Board’s action violated the Fix Post F'acto Clause.
(J.A. 16).2 Although Tones requested leave to conduct
discovery to support his claims, the District Court denied
his Motion for 1.cave to File Discovery. (J.A. 6).

Shortly thercafter, Petitioners filed a Motion for Sum-
mary Judgment, asseriing that there was no genuinc issue
of material fact requiring further proccedings. (J.A. 34).
Jones opposed the Board's Motion, and also moved for
Summary Judgment on the grounds that retroactive appli-
cation of the eight-year rule constituted a violation of the
Ex Post Facto Clause undcr controlling precedent. (T.A.
58).

The District Court granted Petitioners” Motion for Sum-
mary Judgment, finding that Merales permitted the Board

2 There are two Ex Post Facto Clanges contnined in the [nifer
States Constitution. The clause in Article T, § 10 prohibits siale
governments from passing ex post factn laws; the Clause eontained
in Art. I, § 9 applies the aame prohibitinn to the Federal govern-
ment. Unless ntherwise specified. further veferenres in the “Tix
Post Facto Clause” herein refer to the Article 1, § 10 clause that
applies to state governments.
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to apply the cight-year rule retroactively. (Pet. App. B,
20a). Jones appealed, and the Eleventh Circuit reversed,
finding that the cight-year rule differed materially from
the rule considered in Morales. The court’s detailed opin-
ion, authored by Judge Barkett and joined by Judge Birch
and Judge Hancock (sitting by designation from the
Northern District of Alabama), reasoncd that the length
of the set-off, combined with a lack of procedural safc-
guards and application of the rule to a “far more sizeable”
group than that involved in Morales, 164 T.3d at 594,
“sccmed certain to ensure that some number of inmates
will find the length of their incarceration extended.” Id.
at 595. Petitioners moved for reconsideration en hane.
(Pet. App. €, 30a). Their request was denied with no
dissenting vote. Petitioners then filed a Petition for a
Writ of Certiorari with this Court.

SITMMARY OF THE ARGUMENT

Georgia’s retroactive application of its eight-year rule
violates the Fx Post Facto Clause. For a prisoncer, few,
if any, matters are of greater moment than the possibility
of carly rclease. As a result, this Court’s jurisprudence
firmly recognizes that “retroactive alteration of parole or
early release provisions . . . implicates the Lix Post Facto
Clause.” Lynce v. Marhis, 519 U.S. 433, 445 (1997).

Here, Georgia has fundamentally rcordered its parole
provisions on an ex post facto basis. Tt has donec so by
replacing—for the broad class of all life inmates—a fixed
entitlement to consideration for parolc at lcast every three
ycars, with an cuotitlement to consideration no more fre-
quently than every cight years based on a perfunctory
decision. Because consideration for parole is a necessary
prerequisite for parole. Georgia's eight-year rule offends
the basic principle that “the right to qualify for, and hence
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earn, parole” may not be retroactively diminished. Weaver
v. Graham, 450 U.S. 24, 34 (1981).

It is well settled that a delay in the initial consideration
of a prisoner’s parole eligibility would violate the Ex Post
Facto Clause. See infra, pp. 12-13. As a matter of both
logic and fairness, however, “[t]herc is no principled dis-
tinction between changing the date of the initial hearing
and changing the period between parole reconsideration
hearings. Both substantially disadvantage a prisoner's
parole eligibility and therefore his opportunity for parole.”
Akins, 922 F.2d at 1564, Indeed, because initial parole
considerations commonly result in parele denials, the
timing of parole rcconsiderations often is of greater
practical consequence to the prisoner. It follows that a
prisoner’s reconsideraftion rights may well consfitute “a
significant factor entering into both the defendant’s deci-
sion to plea bargain and the judge’s calenlation of the
sentence to be imposed.” Weaver, 450 U.S. at 32, Dra-
matically altering such reconsideration rights—from every
three years to every cight years (or, under the Board’s
rationale, to every 20, 40, or 60 ycars)—thus involves
the sort of “harsh and oppressive” retroactive treatment
the Ex Post Facto Clause prohibits. Beazell v. Ohio, 269
U.S. 167, 169 (1925).

This Court’s decision in Morales confirms this conchi-
sion. In that case, this Court focused meticulously on the
distinctive featurcs of the California system in holding
that the state’s carefully circumscribed adjustment of its
earlier provision of annual parole hearings did not violate
the Ex Post Facto Clause. This Court so concluded be-
cause the new rule: (1) postponed parole suitability hecar-
ings for a short period of time, (2) applied to only a
narrow class of prisoners, (3) required specific findings
to be made after a full hearing., and (4) operated within
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a system that would allow the Board to correct any
errors it might have made in ordering postponement.
Thus, the risk of harm to prisoners was so “speculative
and attenuated” that this change was of no constitutional
significance. Morales, 514 U.S. at 509.

None of thesc circumstances applies to Georgia's eight-
ycar rule. Unlike the California rule, Georgia’s rule: (1)
extends reconsideration intervals by five years, (2) covers
all life prisoners, (3) affords no meaningful procedural
safeguards, and (4) wholly lacks the no-harm-no-foul
safcguard present in California. Georgia’s rule thus of-
fends Morales’ governing standard by producing a “suffi-
cient risk of increasing the measure of punishment.”
Lynce, 519 US. at 444 n.14. If this “sufficient risk™
test is ever to be met, it must be where, as here, a state
gocs so far as to extend the time for parole reconsidera-
tion for a broad class of prisoners for five full years by
way of a summary process.

Faced with these facts. Petitioners have no choice but
to ask this Court to invent a novel and unyieldingly over-
reaching principle of law. They argue that the Ex Post
Facto Clause can never be offended by a post-conviction
adjustment of parole reconsideration rights. This asser-
tion flies in the face of the whole tenor and nature of this
Court’s fact-specific analysis in Morales and its explicit
teaching that cases of this kind concern a “matter of ‘de-
gree”” 514 U.S. at 509. Even more fundamentally, the
statc’s wholesale-cxemption approach to the Ex Post
Facto Clausc threatens corc concerns about tyranny, lib-
erty and fairness that Jed the Framers to embrace that
clause at our nation’s founding.

As this Court has recognized time and again: “Retro-
activity is generally disfavored in the law . . . in accord-
ance with ‘fundamental notions of justicc’ that have been
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recognized throughout history.” Fastern Fnterprises v,
Apfel, 524 U.S. 498, , 118 S.Ct. 2131, 2151 (1998).
There are special and powerful reasons why this principle
should apply to this case. This case does not involve
merely a monetary loss, see Eastern FEnterprises, id., but a
threat to the most basic of all human freedoms: freedom
from physical confinement. This case does not concern
a mere modification of legal procedures, sce Dobbert v.
Florida, 432 UJ.S. 282. 293-94 (1977), but an after-the
fact tampering with the actual temporal dimensions of an
inmate’s sentence. This case does not hinge on a claim
of “reasonable expectations™ for purposes of procedural
due process, see Sultenfuss v. Snow, 35 F.3d 1494 (11th
Cir. 1994), cert. denied, 513 U.S. 1191 (1995), but
involves an ex post facto interference with rights concern-
mg parole, which this Court has described as “a regular
part of the rchabilitative process.” Solem v. Helm, 463
U.S. 277, 300 (1983). And most important, this casc—
in pointed contrast to Morales—presents such a radical
reformulation of parole reconsideration rights that it gen-
crates an obvious risk of lengthening actual periods of
confincment for many prisoners in the real world. In
sum, Georgia'’s cight-year rule offends the Ex Post Facto
Clausc bhecause. in a practical way, it retroactively and
profoundly diminishes “a prisoner’s cligibility for reduced
imprisonment.™ Weaver, 450 U.S. at 32,

ARGUMENT

1. RETROACTIVE  APPLICATION OF GEORGYA'S
EIGAT-YEAR RULTE OFFENDS THE KX POST
FACTO CLAUSE BY CREATING A “SUFFICIENT
RISK” OF INCREASED PUNISUMENT FOR PA-
ROLE ELIGIBLE LTIFE-TERM PRISONERS,

Our Constitution provides that: “No State shall . . .
pass any . . . ex post facto Law.” [I.S. Const. Art. T,



10

§ 10, cl. 1. From the carliest days of the Republic, this
Court has insisted that the clause bars not only the post
hoc ercation of crimes. but also any law “that changes
the punishment, and inflicts a greater punishment, than
the law annexed to the crime, when committed.” Calder
v. Bull, 3 US. (Dall.) 386, 390 (1798).2 In its most
recent treatment of the Ex Post Facto Clause protections,
this Court reaffirmed that this prohibition on increased
punishment extends to after-the-fact reformulations of
parole eligibility rules. As stated in Lvnce: “rctroactive
alteration of parnle or early release provisions, like the
retroactive application of provisions that govern initial
sentencing. implicates the ex post facto clause . . . "
519 US. at 445 (citing Weaver v. Graham, 450 U.S.
at 321).

This Court’s vigilance in guarding against retroactive
dismantling of parole rights stems from a rccognition of
the extraordinary importance of parole eligibility. The
Court often has noted that parole, when granted, is of
surpassing significance to the prisoner becausc it “is a
long step toward reegaining lost freedom.” Warden v.
Marrere. 417 U.S. 653, 663 (1974).* No less important,

3 Time and again. the Court has embraced and applied this
formulation from Calder in ita wodern Ex Post Facto Clanae
cnana, Sep e.a, Tanee K10 VTR ot 440: Morales, 514 118, at 504
Millor ». Florida, 482 11 8 A23 428 (1987); Wenrer, 450 TI.S. at 29,

4Tn Morriesey v. Rrewer, A08 118, 471, 482 (1072), the Court
axplained that: “The liberty nf a parolee enablea him to do a wide
range of things apen fn peranng who have never heen convieted nf
any crime. . . . Subject to the conditions of his parole. he can be
gainfully emploved and is free to be with family and friends and
to form the other enduring attachments of normal life. Though
tha State properly enhjecte him to many restrictions not applicable
to other citizens, his enndition is very different from that of eon-
finement in a prison.” See also Wolff v. McDonnell, 418 1.8, 539,
AG1 (1974) (moting that deprivation of good time—even when it
“may be restored”—“is unquestionably a maiter of conaiderable

importanee.” in part because it “can postpone the date of eligibility
for parole.”).
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this Court has emphasized that parole, when available, is
so often “granted regularly,” that “[alssuming good be-
havior, it is the normal expectation in the vast majority
of cases.” Solem, 463 U.S. at 300, 302° Notably, the
likelihood of parole holds true in Georgia, wherc the
average actual prison term of “life” inmates was only 12
years during the period immediately preceding the state’s
post-Morales reinstitution of its eight-year rule. Spofts,
supra at p. 3. These real-world conditions create powerful
expectancy and reliance interests in parole consideration
rights. In particular, as this Court reiterated in yrice: “a
‘prisoner’s eligibility for reduced imprisonment is a sig-
nificant factor entering into both the defendant’s decision
to plea bargain and the judge’s calculation of the sen-
tence to be imposed.”” Lvnce, 519 U.S. at 445-46 (quot-
ing Weaver, 450 U.S. at 31) .8

3

5 See id. at 300 (“Parole is a regular part of the rehahilitative
process”); Morriseey, 408 T1.S. at 477 (“the practice of releasing
prisoners on parnle hefore the end of their sentences has hecome an
integral part of the penologieal syastem™). This Courvt, moreover,
has recognized that this “nnrmal expectation’™ fully extends to life
prizoners; indeed Solem itaelf involved a discussion by the Court
concerning the likelihood of parole for life prisoners. See also
Solem, 463 7.8, at 316-317 (Burger, C.1., dissenting) (noting that
early release is not limited to parole-hased systems: aven where
commutation system suhatitutes for parcle, early release ig “what
s0 many ‘lifers’ experience”): Comneclicu! Board of Pardons ».
Dumschat, 452 UJ.S. AR&, 462 (1980) (aceepting lower court’s asser-
tion of an “overwhelming likelihond that Connecticut life inmates
will be pardoned and released hefore they complete 1heir minimum
terms’).

6 See also Warden v. Marrero, 417 V1.2, at 658 Hearings on H.R.
1598 ond Identical Bills before the Subcommitice on (ouriz, Ciril
Liberties, and the Administration of Justice of the Iouse Com-
mittee on the Judiciary, 93d Cong., lst Sesa, 16%.164, 193 (197
(testimony and statement of Anlenin Sealia, Chairman of the Ad-
ministrative Conference of the Uinited States) (noting that courts
set maximum sentences anticipating “that a prisoner who demon-
strates his desire for rehahilitation will not serve the maximum
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In light of these settled principles, Petitioners neither
can nor do suggest that a statc may wholly negate pre-
existing parole cligibility by way of retrospective action.
See Weaver, 450 U.S. at 32 (citing without question,
Rodriguez v. United States Parole Commn., 594 F.2d
170 (7+h Cir. 1979) for proposition that “elimination
of parole cligibility [has been] held an ex post facto viola-
tion™): Greenfield v. Scafati. 277 F. Supp. 644, 646
(Mass. 1967) (same), aff’d. 390 U.S. 713 (1968). Like-
wise. there is and can be no contention that the state
could retroactively alter “the date of any prisoner’s inifial
parole suitability hearing.” Morales, 514 US. at 511
{emphasis added). See, e.g., Dobbert, 432 US. at 298
(noting, without question, Florida Supreme  Court's
holding to this effect.” Tn fact. this Court has repeat-
edlv barred rotroactive interference with parole-cligibility
rights.® except where there is “no reason to conclude that

term or auything aporeaching the maximum™) (eited in Greenholtz
v Inmates nf Nebraska Penal & Correctional Compler. 442 TS 1,
1 {1070 (dissenting oninion) 1. The risk of unfair sfate repmdia-
tinn of parola riehia relied unnn in vlea harpaina was clearly on
the Conrt'a mind in Tamee. See 510 178, at 440 (noting that the
Fx Post Farta Clanga “places limita on the sovereign's ability to
nee itg Inw-making power tn madify hargaing it has made with its
anhiects " inelnding with rerard fo “the indigent defendant engaged
in negotiatione that may lend to an acknowledgment of guilt”).

7 The federal ecirenit eonrts anpear to agree on this paint. See
Fender v, Thompson, 883 F.2d4 303, 207 (4th Cir. 1989) ; Dewvine v.
New Merieno Dent. of Carrections, R68 F.2d 3290, 343 (10th Cir.
19080 : Yamamoto ». United States, 794 T.2d 1295, 1300 (8th Cir.
1986) : Beehe v. Phelnz, 650 T.24 774, 777 (5th Cir. Unit A 1981):
Goraghty ». I'nited Stafes Pavole Comm., B79 FT.2d 238, 266 (3rd
Cir. 197R), vaeated on other grounds, 445 U.S. BRR (1980) : Shepard
.. Trylor, W66 F 24 648 654 (2nd Cir. 1977); Love v. Fitzharris,
40 Foad 382, 283 (0th Cir. 1072), vacated on other grounds, 409
THE. 1100 (1973).

8 See Tymee. 19 U S at 449; Wenver, 450 1.8, 36 Greenfield,
390 U.S. at T13.
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[the state’s action] will have any effect on any prisoner's
actual term of confinement.” Morales, 514 US. at 512,
quoted in Lynce, 519 U.S. at 444.

Petitioners, however, now argue for a much broader
principle—a principle that, in effect, would permit the
state retroactively to put off any parole reconsidcration to
whatever later date it wished to choose in the exercisc of
its “virtually unfettered discretion.” Pect’r Br. at 15. Peti-
tioners cannot succeed in this effort to hcrmetically seal
ofl parole reconsideration rights from initial considera-
tion rights for Ex Post Facto Clause purposes. Indeed,
because parole is often denied at the initial consideration
stage, the nature and timing of reconsiderations may well
be of even greater importance 1o the prisoner hehind bars
or the defendant considering a plea. Dramatically post-
poning reconsideration rights—under the Board's ration-
ale, to every 20, a0 or 60 years—ithus involves exactly
the sort of “harsh and oppressive™ treatment that the Ex
Post Facto Clause forccloses. Reazell v. Ohio, 269 U.S.
167, 170 (1925).

There is another powerful reason why there is “no
principled distinction between changing the datc of the
initial hearing and changing the period between parole
reconsidcration hearings.” See Akins, 922 F.2d at 1564.
Once an initial denial occurs, parole eligibility exists for
an inmate only to the extent that the inmate is entitled
to reconsideration. While there is no guarantec that any
particular prisoner will actually be rcleased after any
particular reconsideration, therc is a guarantce that a
prisoner cannot be released until a reconsideration occurs.
Akins, 922 F.2d at 1562. Such a precious chance for
freedom—indeed, the only chance for frecdom—may not
be retroactively impaired by the state throngh extended
deferrals of parole reconsideration consistent with the
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Ex Post Facto Clause. Otherwise, the Clause's protection
of “the right to qualify for, and hence earn, parole,”
Weaver at 34, quoting Greenfield, 277 F.Supp. at 6460,
would become a hollow promise.?

Petitioners also seek to render this Court's rulings an
cmpty letter by requiring Respondent to prove “with . . .
certainty” that the eight-year rule has led in fact to length-
ened prison terms. Pet'r Br. at 9. This is not the Taw.'®

9 This Court’s precedents autside the parole context sunport the
same conelusion, In Lindsey v, Washington, 301 18, 307 (1937),
this Court, found an E»r Post Feeto Clouse vielation in a state's
substitution of a mandatorv 15-vear sentence for a diserefionary
sentence range of up to 15 vears. Likewise, in Miller ». Florida,
482 11,8, 422 (19087), this Court, struck down the atate’s retroactive
substitution of a presumptive senfencing range of 2% to 414 years
for a presumptive range of 54 to 7 vears. In hoth cases, wnder-
mining the sentencing autherity’s preexisting “diseretion” {o im-
poge “a much shorter sentence” was the downfall of the statutory
revigion. Jobbert 432 118 at 300, This same principle controls
this case heeanse the discrelionary power to veduce the lenpth of
a prisoner’s sebtence has likewise been taken away. That this dis
cretionary choiee has heen removed an the hack-end (ie., with ve-
apect, to the later Parole Board decisiona), rather than the fromt
enid (i.e., with respect to the decigions of sentencing jndges) makes
no difference “in the light of reasen and common sense.”” Rooney
v. State of North Dakofa, 196 11.8. 219, 325 (1905).

10 Petitioners’ newly minted “with . . . certainty” proof standayd
is derived by quoting wholly out, of context a tinv fragment of the
following siatement in FLymee: “[Wle rejected the inmate’s claim
in Morales, hecause it could not be said with any certainty that the
amended statutory scheme was more ‘onerous’ than at the {ime of
the erime” 519 TL.S. at, 447, n.19. Petitioner's attempt ta charae-
terize this siatement as requiring prisoners to prove “with . . .
cerfainty” that they would in fact receive an earlier release date
under the old svatem than the new (hy convenienily anhstituiing
an ellipsis for the werd “any™) s flatly inconsistent with the
Court’s “suflicient risk” standard. Morales, 514 118, at 509 Lunce,
H19 IS at 444 n14. See nlea Miller, 482 U8, at 437 (reicel'ng
state’s argnment that defendant must “show definitively that he
would have goften a lesser smentence” because this argument “is
foreclosed by our decizion in Lindsey”). In a similar vein, Peli-
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As this Court made clear in both Morales and Lynce,
Respondent need only show that the cight-year rule “pro-
duces a sufficient risk of increasing the measurc of punish-
ment attachced to the covered crimes.” Morales, 514 US,
at 509 (emphasis added); see also Lynce, 514 US. at
444 n.14. If this “sufficient risk™ test is ever to be met,
it must be met here: where the state has extended recon-
siderations for all life inmates, based on only the most
perfunctory process, for five additional years,

Petitioners scek to skirt this result by advaucing three
novel contentions. First, they argue that Respondent
Jones cannot challenge Georgia’s retroactive alteration of
parole reconsideration rights because he cannot prove
that retention of the three-year rule would advantage him
personally. given the particular features of his case. See
Pet'r Br. 10, 17, The controlling answer to this conten-
tion is that it has been squarely rejected bv this Court.
For purposes of the Ex Post Facto Clause, “[t]he inquiry
looks to the challenged provision. and not to anv special
circumstances that may mitigate its effect on the par-
ticular [offender].” Weaver, 450 U.S. at 33.1

Second, relying on Sultenfuss v. Snow. 35 T7.2d 1494
(11th Cir. 1994), cert. denied, S13 US. 1191 (1995),

tioners misstep in claimineg that the Conrt of Appenla samehow
misallocated the burden of proof on the “anfficient riak” jssuec.
Pet'r Br. at 29-32. Petitioners, however, ean and do cite no lan-
guage in the lower conrt’s oninion---hecanse there is none—-that
reveals any departnre from the controlling hurden of proof prin-
ciples outlined in Morales. See 514 U8, al K10 n.6.

1 Accord, Morales, 514 T.S. al K10 (“a party asserling an er
post facto claim need not earry the burden of showing that he
would have been sentenced to a lesser term under 1he measiure or
range of punishments in place wunder the previons  statutory
scheme™); Miller, 482 U0 at 482 FLindgey, 301 118, af 401, See
also Lynee, 519 1.8, at 446 n.I6 (inquiring whether “the amended
statutory scheme was more onerous”).
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Petitioners emphasize that inmates in Georgia have been
held to lack a “reasonable expectation” of parole. Pet’r
Br. at 17-18, 24 n.6. Petitioners’ logic secms to be that
removing reconsideration rights for Georgia prisoners,
who have no “reasonable expectation” of parole to begin
with, cannot possibly cause them harm. The flaw in this
argument lies in Petitioners’ mistaken attempt to trans-
plant a Fourtcenth Amendment procedural due process
concept into the very different Ex Post Facto Clause sct-
ting. In ruling that Georgia inmates lack a *“rcasonable
cxpectation,” the Circuit Court was using a term of art
that denoted only that it is not the law that “the Board
shall release the inmate when findings prerequisite to
release are made.” Beoard of Pardons v. Allen, 482
U.S. 369, 381 (1987); accord, id. at 381 (O’Connor, 1.,
ditsenting) (inquiry whether respondents have a “legiti-
mate expectation” of parole “sufficient to give rise to an
interest protected by procedural due process” hinges on
whether proof of “specific statutory predicates” mandates
a parole grant). States creatc a protected liberfy interest
by placing substantive limitations on official discretion.
Kentuckv Dep't of Corrections v. Thompson, 490 U.S.
454, 462 (1989). Such a ruling in no way suggests that
parole is routinely unavailable in Georgia and says noth-
ing about the actual prospects for release of individual
inmates affccted by the eight-year rule. Indeed. Sultenfuss
is beside the point becausc—while the “Due Process
Clauses . . . protect pre-cxisting entitlements"—*[tThe
presence or absence of an affirmative enforceable right
is not relevant . ., to the ex post facto prohibition.”
Weaver, A50 U.S. at 30,

Finally, the state argucs that the Parole Board's radical
remaking of parole-reconsideration rules is permissible
hecause the Board has “virtually unfettered discretion”
over all aspects of the parole process, including “the ulti-
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mate decision-making power as to Jones’ parole.” Petr
Br. at 15. This argument proves too much. Tts logical
end-point is that the state can retroactively eliminate
parole altogether——a result that (as we have seen) the
Ex Post Facto Clause condemns. See supra pp. 12-13.22

The fact that the Board has substantial discretion
whether or not to grant parole only makes the inmate's
reconsideration rights that much more important. The
key point is that present-day attempts to predict the
highly discretionary actions of future parole boards—
especially when those predictions reach eight years into

12 See alsn Greenfield ». Seafati, 277 F. Supp. at 646 (holding
that while “a prizoner's entillement to parole lies in the discretion
of the parole board.” it is nonethlesa “an unlawful ex post {acto
burden to deprive him aliogether of the right to he found quali-
fied), aff'd, 390 U.S, 712 (1968).

The Petitioners’ ardent reliance on the discretionary nature of
parole rights alse raises comeerna abmil evenhandedness and doc-
trinal symmetry. This is ao because, in npholding long prisoun terms
against attack under the Cruel and Tlnusual Punishment Clause,
this Court has “relied heavilv” on state entreaties that the prisoner
who was given the long term was at the same lime also made
“eligible for parole.” Selem, 463 VLS. at 207, Siates in snch eases
have vigovously and succesafully resisted counterarpuments that
parole eligibility rights should be ignored hecause parole “is simply
an act of executive grace” that gives rize to ‘no constitutionally
enforceable interest.,” thus justifying nothing morve for the prisoner
than “speculation that he might be pardoned hefore the sentence
[is] carvied out.” Rummel v. Estelle, 445 U.S. 263, 293-94 (1980)
(Powell, J., dissenting). The states cannot have it both ways. They
cannot in fairness assert that the diseretionary nafure of parole
rights removes them from Fx Pnast Facto (lause prolertion, even
while urging-—with suecess in this Conrt---that thosze same discre-
tion-laden rights have dispositive significance in saving state sen-
tences from JFighth Amendment attack. Id. .at 281 (rejecting
Eighth Amendment challenge to life sentence anbiect tn parola
imposed on three-time violator of eriminal froud and eheek forgery
laws involving $30, $26 and 120 "“a proper ascessment of Texas
treatment of Rummel could hardly ignove tha pessihility that he
will not actually be imprisoned for the rest of his life™).
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the future—are intrinsically fraught with peril. That peril
arises becausc the “parole-release decision . . . is .
subtle and depends on an amalgam of elements, some
of which are factual but many of which are purely sub-
jective. . ..” Greenholrz, 442 U.S. at 9. See also id. at 8
(noting that parole decisions involve “an ‘equity’ type
judgment” that “involves a synthesis of record facts and
personal observation filtered through the experience of
the decisionmaker™). Morcover, the danger of faulty pre-
diction is particularly acute in Georgia because Parole
Board members, who now may put off rcconsideration
decisions for eight years, themselves serve at most for
scven-year terms. Ga. Const. Art. IV, §11, q 1.

In practical effect, the eight-year rule creates a very
1 al iikelihood that a prisoner will receive, over a 15-
year period, only one reconsideration in place of a pre-
viously provided-for five. Given the continuous member-
ship changes of the Parole Board and the fact that “parole
release decisions are inherently subjective and predictive,”
Board of Pardons v. Allen, 482 U.S. 369, 374 (1987),
the consequences of this five-for-one tradeoff are apparent.
Such a profound reformulation of reconsidcration rights
creates at least a “sufficient risk of increasing the measure
of punishment™ for parole-eligible life-term prisoners to
violate the Ex Post Facto Clause.

The discretionary nature of parole rights in Georgia
cannot be divorced from this Court’s recognition that
parole is “the normal expectation” for prisoners with
cligibility to receive it. Solem, 463 U.S. at 30013 In the

13 A broader problem with the state’s “virtually unfettered dis-
cretion” argument is that it misses the crux of the Ex Post Facto
Clause prohibition. For example, state legislatures have “virtually
unfettered diseretion” to fix eriminal sentences. But that fact does
not allow state legislatures retroactively to make mnre severe a
sentence that the legislature had fixed before the crime wans com-
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Solem case, Chief Justice Burger was so emphatic on this
point that he declared that: “[olnly a fraction of ‘ifers’
are not released within a relatively few years™ after they
“become eligible for parole.” Id. at 310. In Georgia,
the prospect of prolonged delays in parole considerations
for all life prisoners—from a 3, 6, 9 year pattern 1o a
pattern of 8, 16, 24—does more than create a “sufficient
risk” that prisoner release dates will be pushed back. It
all but guarantees that result.1¢

In the end, the reason why the Ex Post Facto Clause
invalidates Georgia's eight-year rule is simplc. A retro-
actively applicable law offends the Constitution if it “in-
creases the penalty by which a crime is punishable.”
Morales, 514 U.S. at 507 n3 (emphasis added). And
“only an unusual prisoner could be expected to think
that he was not suffering a penalry when he was denied

mitted. Tndeed, the whale point of the Fix Post Facte Clanse ig tn
prohibit just such would-be excreises of “discretien.”” See Weaver,
450 U1.8. at 20 (“Tal law need not impair a ‘vested yight' to violate
the ex post facto prohibition™): id. at 29-30 (“felven if a statute
merely alters penal provisions nccorded by the grace of the legisla-
ture, it violates the Clause if it is holh retrospective and more
onerous than the law in effect on the date of the offense™), '

14 To bhe sure, the cirrent Georgia Parole Board mayv take an
intensely negative view of parcle. Rut a present.day embrace of
a non-historical perspective cannnt serve in diminish Georgia
prisoners’ constitutinnal rights—ypartienlavly heeause it ia nnfair
and unfounded to asaume that the same negative sianeca will persisd
three years, five years or eight vears hence. During such a lenpthy
period of time, a great deal can happen. Trison overerowding may
force more parole grants: court orderzs may he entered: new rve-
search may suggest that factors other than the nature of the
prisoner’s offense (such as prisoner age, demonstrated pnod be-
havior, emplovability or family support sivucture) are the bhest
indicators of parole suitability: or newly appointed parole bhoard
members may independently reach similar eonclusions. Tu efTect,
the eight-vear rule fences out all prisoners it affects froam receiv-
ing the henefit of any such future development. '
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eligibility for parole.” Warden v. Marrero, 417 U.S. at
662 (emphasis added). The Board suggests that its eight-
year rule does not adversely affect a prisoner’s “eligibility
for parole™ becausc it leaves in place the prisoner’s initial
cligibility datec and the substantive criteria by which
parole decisions are made. But this argument glorifies
form over substance in violation of the cardinal principle
that the Ex PPost Facto Clause pays no heed to the “tech-
nical” and “sophistic.” Dobbert, 432 U.S. at 297* Pa-
role eligibility exists only if parole eligibility is considered.
By massively altering prisoners’ entitlements to regular,
triannual evaluations of their claims for parole, the Board
has “effectively postponed” when a prisoner “become]s]
eligible for early releasc” in violation of the Ex Post
Facto Clause. Lynce, 519 U.S. at 896.

II. THIS COURTS DECISION IN MORALES CON-
FIRMS THAT GEORGIA’S RETROACTIVE APPLI-
CATION OF THE EIGHT-YEAR RULE VIOLATES
THE EX POST FACTO CLAUSE.

Georgia's retroactive application of its eight-year rule
fails the cx post facto analysis articulated by this Court
in Morales. In Morales, this Court upheld the retroactive
application of a change to California’s parole reconsid-
eration rules. The Court rested its ruling on pointedly
narrow and practical grounds. There was, this Court
emphasized, “no reason to conclude that the amendment

15 See, e.q., Reazell v. Ohin, 269 1.8, 167, 170 (1925) (Ex Post
Facto Clause’s limits apply to “laws, whatever their form”) : Miller,
at. 430, quoting Dobhert at 292 (Fx Post Facto Clause focusres on
“matters of subatance™Y: Weaner, 450 1.8, at 24 (“il is the efTect,
not the form, of the law that determines whether it is ex post
facto”) ; Cummings ». Missouri, 71 U.S. (4 Wall.) 277, 325 (1867)
(Under the Ex Post Facto Clause, “what cannot he done directly
cannot be done indirectly. The Constitution deals with subhstance,
not shadows.”).

A
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will have any effect on any prisoner’s actual term of
confinement. . . .” 514 U.S. at 512 (emphasis added).

Recently reiterating that the principle of Morales reaches
no further, the Court noted that Morales “rested squarely
on the conclusion that ‘a prisoner's ultimate date of re-
lease would be cntirely unaffected by the change in timing
of suitability hearings.” ™ Lynce, 519 US. at 444, The
Court in Morales reached its conclusion only after a
thorough comparison of the old California parole provi-
sions and the new. The Court recognized that “the ques-
tion of what legislative adjustments ‘will be held to be of
sufficient moment to transgress the constitutional prohibi-
tion' must be a matter of ‘degree.”” 514 U.S. at 509
(quoting Beazell v. Ohio, 269 U.S. at 171). The Court
focused meticulously on the distinctive “circumstances”
presented by the.California parole reform. The Court
expressed “no view as to the constitutionality of any of a
number of other statutes that might alter thc timing of
parole hearings under circumstances different from those
presented here.” Id. at 510. The Court went on to up-
hold the California revision solely because it “creates only
the most speculative and attenuated possibility of produc-
ing the prohibited effect of increasing the measure of
punishment for covered crimes . . .” 514 US. at 514.
Accord, Lynce, 519 U.S. at 450 (Thomas, J., concurring).

The facts presented in this case stand in stark factual
contrast to those considered in Morales. Indeed, this case
differs from Morales in at least five critical respects. First,
the duration of the tolerated delay in the two cases is
fundamentally different. In Morales, California granted
authority to postpone parole reconsiderations for at most
two years, creating the possibility that reconsideration
intervals would move from every one to cvery three years.
Here, in contrast, the Board claims power to delay recon-
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siderations for five years, thus extending reconsideration
intervals from every three to every eight years. In finding
Morales to be “wholly distinguishable,” the Circuit Court
bluntly chserved that “cight years is a long time.” Jones,
164 F.3d at 595. While Petitioners ridicule this statement,
Pet’r Br. at 27, the Circuit Court’s reasoning is a valid
1 cogaition of the risks inherent in a deferral of reconsider-
ations for an extended period of time. As the Circuit
Court noted, “fmjuch can happen in the course of eight
years to affect the determination that an inmate would be
suitable for parole.” Jones, 164 F.3d at 595.

Sccond, the Court in Morales emphasized that the new
California rule applicd only to a distinctively “narrow
class of prisoners”—namely, multiple murderers—for
whom inevitably the “likelihood of reclease on parole is
quite remote.” 514 U.S. at 510. In contrast, as the
Circuit Court emphasized, Georgia’s parele provisions
apply to all life sentenced inmates, a class which encom-
passes inmates convicted of a broad range of crimes.
Carefully canvassing local law, the Circuit Court con-
cluded that the affected class of prisoners is extremely
broad. It might include:

prisoners convicted of murder . . . felony murder. ..
rape . . . armed robbery . . . kidnapping for ransom
. . . hijacking an aircraft . . . more than one count
of child molestation . . . perjury that was the cause
of someone clse being sentenced to death . . . more
than one count of possession or usc of a machine
gun, sawed-off rifle, sawed-off shotgun. or a fircarm
equipped with a silencer during the commission or
attempted commission of a serics of cnumerated
offenses 18, and more than onc count of a series of

16 The Court noted that these enumerated offenses include ag-
gravated aseault; aggravaled battery; robbery:. armed raobhery;
murder or felony murder; volunlary manslaughter: involuntary
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prohibitions on the manufacture, possession, sale or
distribution of certain controlled substances.

Jones, 164 F.3d at 593-94 (citations omitted).

Drawing on this survey of Georgia law, the Court of
Appeals had no difficulty concluding that: “The set of
inmates whose parole considerations will be aflected . . .
must . . . be comprised of many inmates who can at some
point expect to be paroled.” Jd."” It is the traditional
practice of this Court to defer to such state-law-based
conclusions of circuit courts. See, e.g., Phillips v. Wash-
ington Legal Foundation, 524 U.S. 150, 167 (1998).
But wholly apart from the appropriateness of such defer-
ence, the lower court’s reasoning squares cxactly with
what this Court has said before: that, “[alssuming good
behavior, [parole] is the normal expectation in the vast
majority of cases.” Solem, 463 U.S. at 300.

Third. the Court in Morales repeatedly emphasized
that the California Parole Board's decision to postponc
any reconsideration hearing was marked by elaborate pro-
cedural protections. The Court relicd, for example, upon
the fact that the Board was required to conduct a “full
hearing and review” of all relevant facts (including a par-
ticularized inquiry, in addition to that for the parole de-
nial, with respect to facts supporting deferral of future

manslaughter: sale, posseasion for sale, transportation, manufac-
ture, offer for sale, or offer to manufacture controlled substances;
terroristic threats or aects: srson: influencing witnesses; and par-
ticipation in eriminal gang activity. Jomes, 164 F.3d at 594 n 6.

17 Although Petitioners elaim that the rule iz in fact more limited,
arguing that it applies only to prisoners whose “heinous crimes and
multiple-offender status gives them. in the Roard’s opinion, vir-
tually no near-term likelihnod for parnle. . " (Pel’'r Br. at 15),
that is decidedly incorrert under the terms of the Palicy Statement,
upon which they rely so heavily for other propnsitions. (J.A. 66).
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hearings). 514 US. at 511, California’s hearing process
also protected the inmates by: (1) allowing the inmate
to “be present, to ask and answer questions, and to speak
on his or her own behalf,” (2) providing a stenographic
record of all proceedings, (3) requiring that cither legal
coun: 2l or another suitable representative participate and
insure that all facts relevant to the decision were pre-
sented at the hearing. and (4) requiring the Board to
send the prisoner a written statement of the reasons for
denial and a suggestion of activities that would benefit
the inmate during his incarceration. Cal. Penal Code
§3041.5. After conducting this hearing, the Board was
required to make a specific determination that “it is not
reasonable to expect that parole would be granted at a
hearing during the following years,” and to “statel] the
basis for the findings.” S14 U.S. at 511. The use of these
claborate procedural protections in California led the
Court in Morales to conclude with assurance that a deci-

sion to defer reconsideration was “no arbitrary decision.”
Morales. 514 US. at 511.

In contrast, the Georgia parole system utterly fails to
provide any procedural safeguards to prevent inmates
from being harmed by lengthy postponements of their
narole concideration dates. Georgia’s Parcle Beard pro-
vides no live hearing or even a personal meeting with
Parole Board membhers. Tn addition, Georgia inmates who
are denied parole are given only the most curcory rea-
sons for the decision, and are given no guidance at all as
to how to improve their future chances for parole. (J.A.
52-54). As a result, the Georgia Board has a much-
reduced abhility to gauge an inmate’s future potential for
parole in comparison to the California system.*

18 Petitinners argue that any reliance on the nature of the hear-
ing is inappropriate becanse, in Georgia, the Parnle Board “is

25

The Court in Morales relied on a fourth fact that
clearly distinguishes that case from this one: in Califor-
nia, a prisoner’s actual release date typically comes “at
least several years after a finding of suitability.” 514 U.S.
at 513. The significance of this fact is that the California
Board has the opportunity to cure any error that might
otherwise occur due to the delay of a suitability hcaring
by advancing the prisonet’s release date. Id. In contrast,
there is no evidence in this record, or any indication in
the Georgia statutes or parole rules, that inmate relcases
are delayed for any significant period of time following
a finding of suitability for parole. In any event, errors
resulting from a five-year delay obviously cannot be cor-
rected. It is telling that the Petitioners here do not even
try to advance the same sort of “no harm no foul” defense
that occupied so much of this Court’s attention in
Morales. See 514 U.S. at 513.

A fifth and final distinction between Morales and this
case arises out of the difference in the ways the California
and Georgia reforms came into existence. In Morales, this
Court noted that the State Legislature, upon investigation.
concluded that the California amendment directly alle-

under no requirement, either constitntional or statutory, to ever
hold parole consideration hearings or make parfienlar findings.”
Pet'r Br. 26 (emphasis added). This argument ennfuses the re
quirements of procedural dne process (and of the Georgia Code)
with those of the Fix Poat Facta Clanse, Applying the latier clause,
this Court in Morales could not have heen more explicit in declaring
that the procedural carefulness of the postponement hearing is im-
portant (as common sense suggests it is) beeanse safeguards against
unjustified postponements eliminate the risk of increased punish-
ment that arises when unjustified postponements occur. In short,
under Morales the elaborateness of an inmate’s hearing rights
(whether or not required by procedural due process or by statute)
“provides assurance that any pastponement decision [will] be well-
founded.” In re Jackson, 703 P24 100, 106 (Cal. 1985) (upholding
California regime later endorsed in Morales).
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viated a needless administrative burden that arose from
holding live, full-blown, annual parole hearings. This
Court recognized the plausibility of this benign purpose
and found that the Board’s retroactive application of the
changed parole rules was “carefully tailored™ to eliminate

the problem without harming the inmates. 514 U.S. at
511.

In contrast, there is no evidence that retroactive appli-
cation of Georgia's amended policy will result in signifi-
cant administrative savings, since the change only delays
reviews of inmate files. Moreover, there is no evidence
that reducing administrative burdens was the intent of
the eight-year rule. In fact, Board statements to the
popular media indicate otherwise, as does the language
in the Policy Statement on which Petitioners so heavily
rely.” In light of these materials, in clear contrast to
Morales, the eight-year rule and its retroactive applica-
tion could be viewed as having the primary purpose of
lengthening life inmates’ terms of incarceration, in which

19 The Policy Statement asserts that the eight-year rule's purpose
is to “establish the maximum possible interval between parole
deniala and reconsideration in a Life Sentence Case.” (J.A. 56).
In a Parole Bnard Fress Release it issued in 1998, the Board issned
the following statement: “Since 1991 the Board has steadily and
consistently amended and refined its guidelines and policies to pro-
vide for lengthier prison service for violent criminala.” State of
Georgia Noard of Pardons and Paroles, News Releases, (visited
December 5, 1999) < hitp://www.pap.state.ga.us/NRI'rameg.htm™>
(Jan. 2, 1998 release, “Policy Mandates 907 Prison Time For
Certain (Ofenses™), Further, in an article published in the Savan-
nah Morning News, former DParole Board Chairman James T.
Morris was quoted as saying: “We established [in-house classifica-
tions for life-sentenced inmates] in 1985 and it’s just started to
catch up to us in the last three years . . . It's now heginning to
show the toughness we intended. And I think you're going to con-
tinue to see the time that lifers serve continue to go np”. Sarannah
Morning News, July 25, 1993, p. RA. Of course, given the proce-
dural posture of this case, Respondent has not heen able o conduct
discovery with respect to these or other statements.
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case Georgia's eight-year rule revision would violate the
Fx Post Facto Clause wholly apart from its “conse-
quences,” Lynce, 519 U.S. at 442, and “impact,” id. at
443, because it appears that “in changing that sentencing
scheme, the [parole board] intended to lengthen the in-
mate’s sentence.” Id. (emphasis added).

Petitioners’ effort to invoke the principle of Morales
hinges on the only arguable similarity between the
amended parole legislation in that case and this one—the
purported opportunity of Georgia inmates to request an
expedited consideration in the cvent there has been a
change in the inmate’s circumstances.? Fven assuming
that an opportunity generally exists in Georgia (hut see
note 20, supra), this single similarity does not outweigh
the many dissimilarities between this case and Morales.
Indeed, four separate reasons show why Georgia’s new
“changed-circumstances” approach reduces the impact of
eight-year rule in only the most modest way, if it reduces
that impact at all.

First, the changed-circumstances approach places the
burden to request expedited consideration on the inmate
who previously would have been automatically entitled to
such review.?* Rather than being routinely considered. the

20 The opportunity to reqneat expedited eonsideration is found
nowhere in the Parole Board's rules. Ingtead, Lhe Roard velies on
its Policy Statement in an attempt to salvage a regulation that on
its face does not come cloge to passing constitutional muster. As
the Circuit Court noted, “ItThis policy does not sufficiently mitigate
the defects in the regulation itself to defeat an ex post facto chal-
lenge. Poliey statements, unlike regnlations, are nnenfarceable and
easily changed, and adherence to them is a matter of the Beard’s
discretion. These are qualitieg that caution againat treating their
contents as if they had the authority of officially promulgated
statutes or regulations.”” Jones, 164 F.3d at 595,

21 Courts have held that impogition of new lawa that shift the
burden of proof or production to a defendant violate the Ex Post
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prisoner must now show there is something so distinctively
exceptional about that prisoner’s case that it should be
singled out from all others for special treatment. No mat-
ter how rcceptive to parole a later constituted parole
board might be, it is counter-intuitive to believe that a
Board will often approve requests for early review. Thus,
the eight-year rule—coupled only with the conjectural
possibility of expedited reviews based on changed circum-
stances——departs radically from the three-year rule be-
cause it wholly changes the decisional baseline from which
the Parole Board operates. See, e.g., Weaver, 450 U.S.
at 35 (where state retroactively removes fixed cntitlement
to earn gain-time credits, Court finds no adequate sub-
stitute in new program affording gain-time credits because
“thc award of [them] is purely discretionary” and re-
quires inmates “to satisfy . . . extra conditions™): Miller,
482 U.S. at 432-33 (rejecting argument that judge’s abil-
ity to depart from new and more onerous presumptive
sentencing range negated Ex Post Facto Clausec problems
heccause limitations on judge’s ability to make departure
“substantially disadvantaged” the defendant).

Second, for an inmate to be protected against the pos-
sihility of a Board postponement, the inmate must articu-
late the change of circumstances in a manner that is per-
suasive to the Parole Board. Tt will be difficult for most,
and impossible for many, inmates who are not entitled
to legal counsel and may be illiterate or unskiiled in their
writing ability to persuasively articulate the changed cir-
cumstances. Inmates serving life sentences, sequestered

Facto Clause. See, e.g. Stule ». Niska, 514 N.W.2d 260, 265 (1994).
Even more important, this Court’s precedent looks askance at rule
changes of this kind. In this case, as in Miller, the substituted
changed-rircumstances rile does not “simply provide flexible ‘guide-
posts’ for nse in the exercise of discretion.” 482 1.S. at 435,
Rather it “crveate[s] a high hurdle that must be cleared hefore
discretion coan be exercised” at all. JId.
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in high security prisons, with few privileges, no legal
counsel, and poor communication skills are hardly in a
position to present their own cases under such a rule.

Third, reliance on a changed-circumstances review
scheme presumes that an inmate is in a position to recog-
nize when relevant circumstances have changed and then
to highlight those changes in an individual changed-
circumstances petition. This often will not be the case,
however, as inmates are not given guidance by the Board
as to what steps they might take in the futurc to secure
parole release. Further, parole decisions may be made for
reasons having nothing to do with the individual inmate’s
circumstances. Instead, an inmate’s chances for parole
may depend largely on how that inmate’s circumstances
compare to other similarly sitvated inmates in the parole
consideration pool. Other relevant changes may concern
such matters as overcrowding or changes in Parole Board
membership or political philosophy.

Fourth and finally, there is no evidence whatsocver to
indicate a potential for cxpedited revicws in fact mean-
ingfully offsets (or even reduces) inmates’ retroactive loss
of triannual reconsideration rights. Common sense pro-
vides a basis for skepticism in this regard. Given the
Board's ardent protestations that it is too busy to conduct
triannual reviews. it would be surprising to find that it
often engages in individualized expedited reconsiderations
based upon changed circumstances.

In sum, Georgia’s parole rules arc so vastly different
from those considered in Morales that it is not surprising
the Circuit Court reached a different result in this case.
Indeed, Morales requires a different result.? There, for

22 The weaknesses of Petitioners’ attempted reliance on Morales
is underscored by their suggestion that the Court should easentiallv
ignore the underlying reasoning of that case. Thus, referring to
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each of the reasons identified above, the Court found Cali-
fornia’s modest parole-reconsideration reform was tailored
to climinate costly full-scale hearings that entailed nothing
more than “futility” and “going through the motions.”
Even faced with such circumstances, the Court perceived
itself to be facing a “close question” in Morales. See, e.g.,
Lynce, 519 U.S. at 450 (Thomas, J., concurring). The
same cannot be said here. Indeed, every clement of the
reasoning of Morales demonstrates why the Court should
find an Ex Post Facto Clause violation on the starkly
contrasting facts of this case.

III. CONSTITUTIONAL POLICY CONFIRMS THE IN-
VALIDITY OF' GEORGIA’S RETROACTIVE IM-
POSITION OF ITS EIGHT-YEAR RULE.

The Fx Post Facto Clause was adopted “to protect fu-
ture Amcricans against oppressive, retroactively imposed,
legislative cnactments.” Wayne A. Logan, The Ex Post
Facto Clause and the Jurisprudence of Punishment, 35
Am. Crim. 1. Rev. 1261, 1275 (1998). Opposition to
ex post facto laws among the framers was strong.® As a

Morales, Petitioners argne that “given the paucily of cases that
this eourt ean consider each vear. its decisions must he snmething
more than mere fact-specific rulings.” Pet'r Br. at 29 (emphasia
in original). Petitioners’ vou-didn’t-really-mean-what-you-said line
of reasoning (hy which Petitioners mean to say that the Court
intended lo generally authorize retroactive consideration delays)
is partieularly ill-suited to Morales. In that case, thia Court dis-
claimed in no uncertain terms any intention to uphold reconsidera-
tion extensions in ecases invelving “circumstances different from
those present here,” Morales, 614 1.8, at 509 n.b.

23 It appears that no dissent at all was voiced at the Constitu-
tional Convention as to the wrongfulness of ex post facto laws.
Discussion centered instead on whether any textual treatment of
the subject was necessary given the general understanding that
such laws were so tyrannical that they “were void of themselves”
William Crosskey, The True Meaning of the Constitutional Prohili-
tion of Ex Poat Faeto Lows, 14 U, Chi. L. Rev. 539, 540 (1947)
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result, they endorsed with no real controversy a prohibi-
tion on such laws that was “sweeping” and “absolute.” 2¢

James Madison described ex post facto laws as “con-
trary to the first principles of the social compact, and to
cvery principle of sound legislation.” He thus deemed the
prohibition a “bulwark in favor of personal security and
private rights.” The Federalist No. 44, at 282 (James
Madison) (Clinton Rossiter ed. 1961). Alexander Ham-
ilton identified the safeguards against ex post facto laws
(along with the protection of habeas corpus and the ban
on titles of nobility) as “perhaps greater securities to
liberty and republicanism than any [the Constitution] con-
tains.” The Federalist No. 84, at 511 (Alexander Hamil-
ton) (Clinton Rossiter ed. 1961).

This Court's aggressiveness in applying the Constitu-
tional prohibition" hasssprung in part from its strong tex-
tual and historical roots. As observed in Weaver, 450
U.S. 39, n.8, “So much importance did the convention
attach to [the ex post facto prohibition], that it is found
twice in the Constitution.”

This Court’s watchfulness in guarding against Ex Post
Facto Clause violations also comports with its Jongstand-
ing embrace of a more generalized presumption against
retroactive legislation. As this Court recently obscrved:

Retroactivity is generally disfavored in the law. . . .
“Retroactive legislation,” we have explained. “pre-

(quoting Oliver Ellsworth). See 2 Max Farrand, The Records of
the Federol Convention 376 (Yale 1966) (setting forth James
Madison’s notes of Aug. 22, 1787).

24 On the ‘“‘absolute” and “sweeping” character of the Ex Post
Facto Clause probibition, see William W. Crosskey, The True Mean-
ing of the Constitutionnl Prohibition of Ex Post Facto Laws, 14
U. Chi. L. Rev, (6389 (“thoronghly disapproved”); 549 (“prohibited
absolutely,” “absolute prohibitions,” “sweeping prohibitions’).
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sents problems of unfairness that are more serious
than those posed by prospective legislation, because
it can deprive citizens of legitimate expectations and
upset settled transactions.”

FEastern Enterprises v. Apfel, 524 U.S. 498, , 118
S.Ct. 2131, 2151 (1998) (plurality opinion; citations
omitted).?

[Tlhe presumption against retroactive legislation is
deeply rooted in our jurisprudence, and embodies a
legal doctrine centuries older than our Republic.
Flementary considerations of fairness dictate that in-
dividuals should have an opportunity to know what
the law is and to conform their conduct accordingly;
settled expectations should not be lightly disrupted.

Landgraf v. United States, 511 U.S. 244, 265 (1994)
(emphasis added).

In keeping with these purposes, the Ex Post Tacto
Clause ensures that “legislative enactments . . . permit
individuals to rely on thcir meaning until explicitly
changed.” Miller, 482 US. at 430 (quoting Weaver,
450 U.S. at 28-29). By retroactively applying the cight-
year rule, however, Georgia's Parole Board has disrupted
the expectations of those inmates who entered plea agree-
ments with the expectation that they would have reason-
able and regular opportunitics for parole, and of any
iudees who have taken this possibility into account in im-
vposing a life sentence rather than a fixed term of years.
See supra at pp. 7. 3. No less important, the State has

25 Aceord, id. al 2158-59 (Kennedy, J.. coneurring in part and
dissenting in part) (ban on reotroactive lawmaking fosters “con-
fidence in the constitutinnal system” and counters the “justified
fear that a government once formed to protect expectations now
can destroy them': thus “for centuries our law has harbored a
singular distrust of relroactive statutes”); Id. at 2163 (Breyer, ..
dizsenting) (retroactive law “undermines a basic ohjective of law
itself” when it “upsets settled expectations’™).
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profoundly undermined the “settled expectations” of in-
numerable prisoners who expected, in keeping with then-
existing law, to receive parole considerations at regular
three-year intervals. See Greenholtz, 442 U.S. at 19
(Powell, J., concurring and dissenting) (“when a State
adopts a parole system that applies general standards of
eligibility, prisoners justifiably expect that parole will be
granted fairly and according to law™).

Another purpose of the Fx Post Facto Clause is to
“guard against the Framers’ fears of retroactive penal laws
forged by ‘hot-blooded’ legislatures. . ." Logan. 35 Am.
Crim. L. Rev. at 1277. The Ex Post Facto Clanse thus
protects unpopular groups or individuals from the poten-
tially arbitrary, capricious, and vindictive actions of a
powerful state. See Miller, 482 UJ.S. at 429; Weaver, 450
U.S. at 29; see also Landgraf, 511 U.S. at 266 (noting
that government officfals, in response to political pres-
sures, “may be tempted to use retroactive legislation as a

means of retribution against unpopular groups or indi-
viduals.”).

If the earmarks of retribution ever arc present, it must
be where, as here, the government targets what is argu-
ably the most politically and socially outcast of all
groups: incarcerated “lifers.” And concerns with retro-
activity surely are at their highest ebb when government
policy concerns not mere financial interests, compare
Eastern Enterprises, 524 U.S. at 498, but the most basic
of all human freedoms—freedom from physical restraint.

Maintaining their own would-be argument of policy,
Petitioners assert that an affirmance would embroil the
judiciary in the sort of “micromanagement’™ of “parole” and
“sentencing procedures” that the Conrt in Morales fore-
swore. Pet’r Br. at 20. This micromanagement argu-
ment, however, is unpersuasive and, in fact, reflects a
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basic misunderstanding of Morales. If the Court’s micro-
management reasoning in Morales was meant to condemn
all judicial review of retroactive reconsideration rules,
then the Court’s analysis in that case would have been
cntirely different. After all, the Court in Morales meticu-
lously examined the particular parole reform in that case;
emphasized that judicial rulings in this arca turned on
matters of degree; and carcfully left open for further and
contextual judicial consideration other reconfigurations of
parole reconsideration rights. In short, the sort of “micro-
management™ Petitioners condemn is nothing more than
the same kind of principled judicial appraisal engaged in
by the Court in Morales itself.

In addition. the Court in Morales voiced concern about
judicial “micromanagement” only in the context of reject-
ing a principle so “cxpansive” that it would invalidate
“any legislative change that has any conceivable risk of
affecting a prisoner’s punishment.” Id. at 508. This case,
however, does not involve either the invocation of such a
principle or the types of reforms that the Court in Morales
actually mecant to exempt from Ex Post Facto Clause
attack. Those reforms were:

such innocuous adjustments as changes to the mem-
berships of the Board of Prison Terms, restrictions
on the hours that prisoners may use the prison law
library, reductions in the duration of the parole
hearing, restrictions on the time allotted for a con-
victed defendant’s right of allocation before a sen-
tencing judge, and page limitations on a defendant’s
objections to presentence reports or on documents
secking a pardon from the governor.

Morales, 514 U.S. at 508. There are obvious reasons for
not applying the Fix Post Facto Clause to changes of this
nature. In particular, “it would create endless confusion
in legal proccedings if every case was to be conducted
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only in accordance with the rules of practice, and heard
only by the courts, in existence when its facts arose.” T.
Cooley, Constitutional Limitations 272 (1868). There is,
however, no problem of “confusion” in sctting different
reconsideration dates for prisoners whose crimes were
created before and after the well-known date on which the
eight-year rule was adopted. This is so becanse, under
cither the three-year rule or the eight-year rule, the Parole
Board must and will fix parole reconsideration datcs when-
ever a denial occurs,

No less important, the “mechanical” reforms that con-
cerned the Court in Morales, id., are different in kind
from the rule change at issue here because those reforms
do not, even remotely, concern the actual “punishment”
meted out by the state, In contrast, precisely because
Georgia’s eight-year rule alters a numerically measurable
temporal dimension of the sentence, it is something more
than a “minor” adjustment of sentencing “procedures.”
514 U.S. at 508. When we think about sentences we
think about time-—i.e., how long will, or might, a prisoner
serve. Thus, as a matter of common understanding,
Georgia's retroactive application of the eight-year rule in-
trinsically entails an alteration of the “amount.” Beazell,
269 US. at 170, and “measure,” Morales, 514 U.S. at
510, of an inmate’s punishment. It follows that, in a very
real way, Georgia’s eight-year rule produccs what this
Court consistently has proscribed: a “change in the quan-
tum of punishment attached to the crime.” Dobbert, 432
U.S. at 294.

Contrary to Petitioner’s assertions, application of the
Ex Post Facto Clause to this case will not jeopardize the
purposes of federalism. Each state remains free to serve
as a “laboratory” of “experimentation.” Reeves v. State,
447 U.S. 429, 441 (1980) (quoting New State Ice Co.
v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J.,
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dissenting) ). in the areas of timing parole considerations.
A state nced only conduct its experiments, as fairness
suggests it should, on a prospective basis. Similarly, in
pursuing the essential government goal of discouraging
crime, states arc at liberty to dilute parole rights or to
eliminate them altogether, so long as they do so on a
prospective basis. But a state has no legitimate interest
in “discouraging” the crimes of Respondent and other
similarly-situated prisoners whose crimes were committed
long ago. See James v, United States, 366 U.S. 213, 247
n.3 (1961) (Harlan, J., concurring in part and dissenting
it pa.t).

To he sure, state officials might assert an interest in
incapacitating prisoners because of growing fears about
criminal behavior, a lost hope in rehabilitative efforts, or
a new “get tough™ attitude toward crime. If the Fx Post
Facto Clanse has any purpose, however, it is to bar the
cxpression of precisely these increased-incapacitation pol-
icics in after-the-fact enhancements of criminal penalties.
See Lynce, 519 U.S. at 445 (condemning “retrospective
chanee . . . intended to prevent the early release of pris-
oners™): Lindsey. 301 U.S. at 401 (the Constitution “for-
bids the application of any new punitive measure to a
crime already consummated.”).

In the end. the state can, and does, seck to justify its
profound retroactive reformulation of prisoners’ parole-
consideration rights hy arguing that the eight-year rule is
“costeffective and cfficient.” Pet’r Br. at 15-16. Rights
protected by the Ex Post Facto Clause, however, arc not
subject to being put in a balance where they might be out-
weighed by some such nebulous government interest. And
even if they were, a claimed interest in cost-saving and
administrative convenience would provide a poor candi-
date for overriding the Constitution’s textually explicit and
unequivocally expressed protections against ex post facto
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laws, See Craig v. Boren, 429 U.S. 190, 197-98 (1976)
(rejecting “administrative ease and convenience” as ade-
quate justification even for purposes of intermediate scru-
tiny under the Equal Protection Clause). This Court has
never tolerated trampling on an individual's rights just be-
cause it saves a state money to do so.

It is well and good for any state to wage a war on
crime, but our Constitution commands that, in such a
war, the State must fight fair. The great constitutional
prohibitions against ex post facto laws guard against
tyranny by establishing a fixed and workable bascline of
punishment that potentially overzcalous government offi-
cials may not breach. That baseline is fixed and workable
because it is identifiable by looking to the past. Depart-
ing from that baseline (and markedly so in this case)
would abridge this Court’s past pronouncements. under-
mine settled expectatiens, and facilitate the future retro-
spective imposition of penalties against unpopular groups.
See Miller v. Florida, 482 U.S. 423, 429 (1987); Weaver,
450 U.S. at 29. Instead of following thc Boards over-
reaching reasoning, this Court should abide by its earlier
interpretations of the Ex Post Facto Clause and bar the
state from retroactively diminishing prisoners’ precious
parole eligibility rights.

CONCLUSION

For the foregoing reasons, Respondent respectfully re-
quests that this Court affirm the decision of the United
States Court of Appeals for the Eleventh Circuit,
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