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IN THE

Supreme Gmut of the United States
No. 98-818

HaroLp F. RiCE,
v Petitioner,
BeENJAMIN J. CAYETANO,
(GOVERNOR OF THE STATE OF HAWAIL,
Respondent.

On Writ of Certiorari to the
Unitew Z*ates Court of Appeals
for the Ninth Circuit

BRIEF OF AMICI CURJAE
CAMPAIGN FOR A COLOR-BLIND AMERICA,
AMERICANS AGAINST DISCRIMINATION AND
PREFERENCES, AND THI UNITED STATES
JUSTICE FOUNDATION
IN SUPPORT OF PETITIONER

INTEREST OF THE AMICI

The Campaign for a Co'or-Blind America (“CCBA”)
is a nationwide legal and educationa! organization, head-
quartered in Houston, Texas and dedicated to the cause
of educating the public about the injustice of racial pref-
erences in public policy.! Since its inception in 1993,

1 Pursuant to Supreme Court Rule 37.6, amici curiae state that
no counsel for any party to this dispute auvthored this brief in
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CCBA has actively facilitated and participated in legal
challenges to race-conscious public policies, including
challenges to race-based admissions policies of educational
institutions, racial set-asides in public contracting, and
race-conscious voting schemes. CCBA assists potential
plaintiffs in these cases by, among other things, finding
legal representation and locating expert witnesses. When
an important issue affecting its charter comes before this
Court, CCBA also appears as amicus curiae to assist the
Court in deciding the case before it. See Piscataway
Township Board of Educ. v. Taxman, No. 96-670, Brief
Amici Curiae of the Institute for Justice and Campaign
for a Color-Blind America (filed Oct. 8, 1997), writ dis-
missed, 118 S. Ct. 595 (1997).

Amici Americans Against Discrimination and Prefer-
ences (“AADAP”) and the United States Justice Founda-
tion (“USJF") are both California-based non-profit or-
ganizations dedicated to the preservation and promotion
of equal protection of the laws. AADAP is a non-profit
public benefit corporation dedicated to disseminating to
the public information regarding civil rights guaranteed
by the United States Constitution and otherwise to edu-
cate the public about the effects of discrimination and
preferential treatment on American society. Similarly,
USJF is a non-profit foundation dedicated to the promo-
tion and preservation of constitutional rights. Since its
inception in 1979, USJF has regularly assisted individuals
and classes, not only to redress individual acts of injus-
tice, but also to analyze important public policy matters
affecting constitutional rights. Further, USJF routinely

whole or in part and no person or entity, other than amici curiae
and their members, made a monetary contribution to the prepara-
tion or submission of this brief. All parties have consented to
amict’s filing in letters of consent on file with the Office of the
Clerk of this Court.
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files, or joins, friend of the court briefs to promote and
protect the civil rights of all U.S. citizens.

Amici respectfully submit this brief to share with the
Court their views on the proper application of the Fif-
teenth Amendment to the challenged Hawailan voting
scheme and to demonstrate the potential dangers of af-
firming the Ninth Circuit’s decision in this case. Despite
respondent State of Hawaii’s (“Hawaii”) characterization
of this dispute as “unique to Hawaii,” Responcent’s Brief
in Opposition at 12 (“Resp. Opp.”), amici and their
members believe that this Court’s adoption of the Ninth
Circuit’s rationale would have potentially widespread ram-
ifications beyond the Hawaiian Is'ands and could, in fact,
be used by other States to deprive the elective franchise
to large segments of society and otherwise to justify the
very invidious racially-discriminatory state action that the
Civil War Amendments were adopted to eliminate. See,
e.g., McLaughlin v. Florida, 379 U.S. 184, 19192
(1964) (“central purpose” of Civil War Amendments
“was to eliminate racial discrimination emanating from
official sources in the States”).

SUMMARY OF ARGUMENT

““The right to vote freely for the candicate of one’s
choice is of the essence of a (emocratic society . . ... )"
Shaw v. Reno, 509 U.S. 533, 555 (1964) (citation
omitted). In order to guarantee that right to all races,
the States ratified in 1870 the Fifteenth Amencment to
the Constitution, which provides that no State may “denly]
or abridge[]” the right of citizens of the United States to
vote “on account of race, color, or previous condition of
servitude.” U.S. Const. amend. XV, § 1. That Amend-
ment, “by its limitation on the power of the States in the
exercise of their right to prescribe the gualifications of
voters in their own elections . . . , clearly shows that the
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right of suffrage was considered to be of supreme impor-
tance to the national government, and was not intended to
be left within the exclusive control of the States.” Ex
Parte Yarborough, 110 U.S. 651, 664 (1884). As a re-
sult, this Court has interpreted the Fifteenth Amendment
as a per se rule against racial discrimination in voting.

The Hawaiian voting scheme challenged in this case
is facially inconsistent with the clear prohibition contained
in the Fifteenth Amendment. The Hawaiian statute that
defines eligible voters for the Office of Hawaiian Affairs
(*OHA™) contains on its face a racial restriction, limiting
gualified electors to “Hawaiians,” as defined by race. “[A]
more direct and obvious” violation of the plain language of
the Fifteenth Amendment can hardly be imagined. Cf.
Nixon v. Herndon, 273 U.S. 536, 540-41 (1927) (invalidat-
ing under Fourteenth Amendment race-based voting restric-
tion contained in state statute). Moreover, none of the
State’s justifications for the racial classification contained
in the statute overcome the Fifteenth Amendment’s pro-
hibition against race-based voting systems—a prohibition
that is both absolute and self-executing. See, e.g., Neal
v. Delaware, 103 U.S. (13 Otto.) 370, 389 (1880) (in-

validating race-based voting restriction contained in state
constitution).

The Ninth Circuit’s recognition of Hawaii’s race-based
justification for the discriminatory voting scheme turns
the Fifteenth Amendment on its head and would permit
broad-based racial discrimination by any number of other
States. Simply by declaring an “historical trust relation-
ship” with a native population, as defined by race, States
could justify the very invidious voting schemes that the Fif-
teenth Amendment was designed to condemn. If the Ninth
Circuit’s rationale is affirmed by this Court, States such as
Texas, California and Louisiana—States that could equally

5

demonstrate an historical trust relationship with a native
racial group—could deprive the franchise to the vast ma-
jority of their citizens, all in the name of promoting that
unique relationshin, The Fifteenth Amendment does not
permit the exclusive grant of the franchise to a favored
race. Consequently, under this Court’s iurisprudence, the
racial limitation on eligible voters for the OHA is invaiid.

ARGUMENT

1. THE CHALLENGED HAWAIIAN VOTING SCHEME
VIOLATES THE FIFTEENTH AMENDMENT

A. The OHA Election Scheme Is Per Se Invalid Under
the Fifteenth Amendment.

The Fifteenth Amendment’s proscription against racial
discrimination in state voting laws is as clear as it is abso-
Jute: “The right of citizens of the United States to vote
shall not be denied or abridged by the United States or
by any State on account of race, color, or previous con-
dition of servitude.” U.S. Const. amend XV, § 1. “[Tlhe
command of the Amendment [is] self-executing and
reachels! without legislative action the conditions of dis-
crimination against which it was aimed. . . .” Guinn v.
United States, 238 U.S. 347, 363 (1915); see also South
Carolina v. Katzenbach, 383 U.S. 301, 325 (1966). Con-
sequently, any state statutory or constitutiona! provision
that denies to any citizen of the U ‘ted States the right
to vote on account of race or color is “destroyed by the
self-operative force of the Amendment.” Guinn, 238 U.S.
at 364. Under this Amendment, the challenged Hawaiian
voting scheme, which on its face denies the elective fran-
chise in elections for board members of the OHA to all
but a narrow, racially defined class of “Hawaiians,” see
Haw. Const. Art. X', §5; Haw. Rev. Stat. §§10-2,
13D-3, is per se invalid,
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Although the Fourteenth and Fifteenth Amendments
are often treated by litigants as co-extensive when applied
to racially discriminatory voting schemes, a close exam-
ination of this Court’s jurisprudence demonstrates that the
Fifteenth Amendment even more stringently protects the
franchise from race-based classifications. The Equal Pro-
tection Clause of the Fourteenth Amendment demands
strict scrutiny of a facially racial statutory classification.
See, e.g., Shaw v. Reno, 509 U.S. at 642 (“Express racial
classifications are immediately suspect. . . .”); Hunt v.
Cromartie, No. 98-85, slip op. at 4 (U.S. May 17, 1999)
(“[ Al laws that classify citizens on the basis of race . . .
are constitutionally suspect and must be strictly scrutin-
ized.”). “[Alny person, of whatever race, has the right
to demand that any governmental actor subject to the
Constitution justify any racial classification subjecting that
person to unequal treatment under the strictest judicial
scrutiny.”  Adarand Constructors, Inc. v. Pena, 515 U.S.
200, 224 (1995): see also City of Richmond v. J.A.
Croson Co., 488 U.S. 4690, 493-94 (1989) (opinion of
O’Connor, J.). Under that rigid equal protection stand-
ard, a racial classification “must serve a compelling gov-
ernmental interest, and must be narrowly tailored to fur-

ther that interest.” Adarand Constructors, 515 U.S. at
235 (emphasis added).

While this standard admittedly presents a significant
hurdle to upholding a facially racial statutory classifica-
tion,* the Fifteenth Amendment is even more demanding.

2 This Court has only identified one “compelling governmental
intereat” that satisfies the strict serutiny standard: the remedy-
ing of *“‘pervasive, systematic, and obstinate discriminatory con-
dunet.”” Adarand, K15 U.S. at 237 (citation omitted). Fven there,
the Court has demanded that a State do move than yely on “an
amorphous claim that there has been past diserimination in a par-
ticular” field of conduct. J.A. Croson Co., 488 118, at 469.

~

Where state voting legislation runs afoul of the plain
terms of the Fifteenth Amendment, it is per se invalid,
regardless of the interest served by the racial classification
or the scope of application of the classification: “When
a legislature thus singles out a reacily isolated segment
of a racial minority for special discriminatory treatment,
it violates the Fifteenth Amendment.” Gomillion v. Light-
foot, 364 U.S. 339, 346 (1960); see also Katzenbach,
383 U.S. at 325 (Fifteenth Amendment “has repeatedly
been construed, without further legislative speculation, to
invalidate state voting qualifications or procecures which
are discriminatory on their face or in practice.”). The
difference in scrutiny lies in the fundamental nature of the
right protected by the Fifteenth Amendment, a right that
this Court has described as the very “essence of a demo-
cratic society.” Shaw v. Reno, 509 U.S. at 639 (internal
quotations omitted; citation omitted).

Thus, the analysis under the Fifteenth Amendment is
simple. The Court asks a single question: “Does the
challenged statute, on its face or in its effect, deny any
U.S. citizen the right to vote ‘on account of race, color,
or previous condition of servitude’?” If the answer is
“yes,” the inquiry is complete, and the discriminatory
terms of the statute are struck as invalid. See Ex parte
Yarborough, 110 U.S. at 665.

Applying this simple but stringent standard here, the
challenged Hawaiian voting scheme cannot withstand con-
stitutional scrutiny. The Hawaii statute that sets the
qualifications for voting for the OHA trustees contains
on its face a racial limitation on eler*nrs: “No person
shall be eligible to register as a voter for the election of
board members unless the voter meets the following quali-
fications: (1) The person is Hawaiian.” Hnw. Rev. Stat.
§ 13D-3(b). That is, in order to qualify as a voter for
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the OHA celections, a person must be a “descendant of
the aboriginal peoples inhabiting the Hawaiian Islands
which exercised sovereignty and subsisted in the Hawaiian
Islands in 1778, and which peoples hereafter have con-
tinued to reside in Hawaii.” Id. § 10-2. In effect, the
statute limits the right to vote to all but a limited class of
native Hawaiians of Polynesian origin, who can trace their
bloodline to the race of people that inhabited the island
before Captain James Cook’s “discovery” of the islands in
1778. See Ralph S. Kuykendall, 4 History of Hawaii 54
{1927). The statute’s definition thus forbids all other
races—black, white, Hispanic, or any other race that did
not inhabit the Hawaiian Islands prior to 1778—from
voting for OHA board members.® Because the statute
differentiates among qualified and non-qualified voters “on
account of race,” U.S. Const. amend XV, § 1, it is invalid.

This per se rule of invalidity is demonstrated by a long
line of cases beginning with {United States v. Reese, 92

3 The fact that non-Hawaiian Polynesians are excluded from the
statute’s preferved classifieation—and thus that all Polynesians are
not henefited by the statute--does nothing to detract from the
conclusion that the statute’s scope is defined principallv. by race.
While “Polynesians” may be regarded as a vacial classification for
purposes of the Fifteenth Amendment, the same is equally true of
the narrower class of Polynesian Hawaiians that inhabitated the
islands prior to arrival of “outsiders” from Europe, Asia and
America beginning in 1778 “The Hawaiians as found by Captain
Cook (1778) were already a people of mixed racial origin but they
had heen isolated for so long a time that they may be regarded
as a people ar stabilized race mixture and they had a stable social
organization.” Romanzo Adams, Interracial Marriage in Hawati
6O (1O37Y. “What we sometimes refer to as historic races, that
is to say, races that have actnally existed and had a history, are
merely peaples who have acquired distinetive and distinguishing
racial traits through loneg periods of isolation and econtinued in-
breeding.” Id. at vii. Thnus, while its ultimate conclusion was er-
ronevus, the Ninth Cirveuit’s characterization of the Hawaiian
statute as containing a racial classification on its face was correct.
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U.S. 214 (1875). There, the Court explained the Fif-
teenth Amendment’s absolute prohibition against race dis-
crimination in voting, reasoning that the Amendment
“prevents the States . . . from giving preference . . . to one
citizen of the United States over another on account of
race, color, or previous condition of servitude.” Id. at
217. Prior to adoption of the Amendment, this form of
discrimination was permissible under the Constitution:
“It was as much within the power of a State to exclude
citizens of the United States from voting on account of
race, &c., as it was on account of age, property, or edu-
cation.” Id. at 217-18. As a result of adoption of the
Amendment, however, “[i}f citizens of one race having
certain qualifications are permitted by law to vote, those
of another having the same qualifications must be.” Id. at
218. “It follows,” reasoned the Court, “that the amend-
ment has invested the citizens of the United States with
a new constitutional right which is within the protecting
power of Congress. That right is exemption from dis-
crimination . . . on account of race, color, or previous
condition of servitude.” Id.; see also United States v.
Cruikshank, 92 U.S. 542, 555 (1875).

Shortly thereafter, the Court held that any racially dis-
criminatory state statute or constitutional provision that
pre-dated the adoption of the Fifteenth Amendment was
automatically invalidated by the plain language of the
Amendment, without regard to the purpose or interests
served by the classification. See Neal v. Delaware, 103
U.S. (13 Otto.) 370. In Neal, the Court held that a pro-
vision of the Delaware state constitution that limited elig-
ible state voters to “white males” was rerdered invalid by
the Fifteenth Amendment to the extent it contained the
racial limitation: “Beyond question the adoption of the
Fifteenth Amendment had the effect, in law, to remove
from the State Constitution or render inoperative, the pro-
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vision which restricts the right of suffrage to the white
race.” Id. at 389. The remedial effect of the statute,
therefore, was to strike the word “white” from the state
constitutional provision, permitting all races to enjoy
equally the right to vote in Delaware elections. Id.; see
also Myers v. Anderson, 238 U.S. 368, 376 (1915). The
Court later noted that a facially discriminatory state elec-
tion provision that post-dated the enactment of the Fif-
teenth Amendment would be equally invalid. Ex parte
Yarborough, 110 U.S. at 665.*

It is difficult to understand, under these plain rules,
how the challenged Hawaiian voting scheme, which con-
tains no less invidious a racial classification than the Del-
aware constitutional provision struck down in Neal, could
survive the pellucid prohibition of the Fifteenth Amend-
ment. The Hawaiian law “singles out a readily isolated
segment of a racial minority”—Hawaiians—“for special
discriminatory treatment,” Gomillion, 364 U.S. at 346—
to the exclusion of all other eligible voters. Under the
rule of Neal and Yarborough, the racial limitation con-
tained in the Hawailian voting statute must be struck as
invalid under the Fifteenth Amendment.

4 1n Yarborough, the Court explained that, while the Fifteenth
Amendruent’s protections were “mainly designed for citizens of
African descent)” 110 V.S, at 665, the protections of the Amend-
ment. extend to all races. “The principle . . . that the protection
of the exercise of this right is within the power of Congress, is as
necessary to the right of other citizens fo vote as to the eoloved
citizen, and to the right to vote in general as to the right to he
profected awainst diserimination.” Id, Thus, in this case, heeause
The Yawaiian voling scheme henefits one race to the execlusion of

all others, the race of the plaintiff challenging the scheme is
irrelevant.
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B. The Ninth Circuit’s Rationale for Upholding the
Hawaiian Voting Scheme Is Inconsistent with This

Court’s Fifteenth Amendment Jurisprudence,
Despite its recognition that both the Hawalil consFitu—
tional and statutory provisions chalenged here “contain a
racial classification on their face,” Rice v. Cayetano, 146
F.3d 1075, 1079 (9th Cir. 1998)—an admission that
effectively dooms the voting scheme at issue in this case
—_the Ninth Circuit held :hat the voting classification did
not violate the Fifteenth Amendment. Held up to the
light of this Court’s Fifteenth Amendment jurisprudence,
however, the Ninth Circuit’s tortured rationale for uphold-

ing the voting scheme cannot survive.

1. The Fifteenth Amendment Applies to Flections
for the Office of Hawaiian Affairs.

The Ninth Circuit's principal reason for holding that
the Fifteenth Amendmen* was inapplicabie in this case is
that the OHA elections are not “a general election for
government officials performing sovernmental functions of
the sort that has previously triggered Fifteenth Amend-
ment analysis.” 146 F£.3d at 1081, Because “t}he special
election for trustees is not equivalent to a general election,
and the vote is not for officials who will perform general
governmental functions in either a representative or execu-
tive capacity,” id., the court reasoned, the Fifteenth
Amendment is not even implicated by the OHA voting
scheme. The lower court’s circumvention of the Fifteenth
Amendment in this manner completely distorts this Court’s
jurisprudence.

This Court has never held that the Fifteenth Amend-
ment applies only to “general” elections for state officials
who perfor “ueneral governmental functions.” “Clearly
the Amendment includes anv election in which public
issues are decided or public officials selected.” Terry v.
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Adams, 345 USS, 461, 468 (1953) (opinion of Black, J.)
(emphasis added) (footnote omitted); see also Gray v.
Sanders, 372 U.S. 368, 380 (1963) (“The concept of
political equality in the voting booth contained in the
Fifteenth Amendment extends to all phases of state elec-
tions. . . .") (emphasis added); Smith v. Allwright, 321
U.S. 649, 657 (1944) (Fifteenth Amendment “specifically
mterdicts any denial or abridgement by a State of the
right of citizens to vote on account of color”) (emphasis
added); United States v. Mississippi, 380 1J.S. 128, 138
(1965) (“The Filteenth Amendment protects the right to
vote vegardless of race against any denial or abridgement
by the United States or by any State.”) (emphasis added).

Indeed, a comparison of the plain Yanguage of the
Fifteenth Amendment 1o that of Section Two of the Four-
teenih Amendment, adopted just two years prior, confirms
the expansive scope of the Fifteenth Amendment’s pro-
hibition. Section Two of the Fourteenth Amendment was
A stopgap measure directed at voting discrimination, de-
steied 1o penalize discriminating Srates by requiring the
reduction ina State’s proportionate congressional repre-
sentation whenever the State “deniels] to any of the male
inhabitants of such State™ the right to vote. U.S. Const.
amend. XIV, § 2.0 However, Section Two specifically de-
fines the scope of elections to which it applies, expressly
fimiting its application to “any election for the choice of
clectors for the President and Vice President of the United
States, Representatives in Congress, the ¥xecutive and
Judicial ofhcers of a State, or members of the Legislature
thereot” Ldo In o stark contrast, the Pifteenth Amendment
does not spectfically limit its application 10 elections for
any particutar oftice, instead  securing eenerally “[tlhe
richt of citizens of the Ulnited States to vote.” U.S. Const.
amend. XV, $ 10 In light of the Fourteenth Amendment
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model, “the failure of the framers of the Fifteenth Amend-
ment to nsert any words limiting the number and kind
of elections referred to indicated that they intended it to
apply to all elections held under the authority of the con-
stitution and faws of the United States or of the States.”
John M. Mathews, Legidlutive and Judicial History of
the Fifteenth Amendment 38 71909). “t was, in "act,
well understood in Congress at the time the Amendment
was under consideration that it applied to any election,
from that for presidential elector down to the most petty
clection for a justice of t'+ cace or a fence-viewer.” Id.
at 38 (footnote omitted). As one of the opponents of
the Fifteenth Amendment complained during the debates
leading up 1o its adoption:

This amendment applies to the election of members
of the Legislature and judges, comptrollers, justices
of the peace, and conswabies; it applies to all elec-
tions . . . . Mt were designed only to apply this
provision to that which relates to the Genera! Gov-
crnment, then 1t should be restricted and framed to
refer only to elections for electors of President and
Vice President and Representatives in Congress. It
provides that the States shall in no elections disqual-
ify any one on the grosd of race, color, or former
condition,

Cong. Globe, 40th Cong., 3d Sess., at 905 (1869) (re.
marks of Sen. Vickers) (emnhasis added).

Further evidence of the Fifteenth Amendment’s univer-
sal applicability to all elections is found in this Court’s
interpretation of the Amendment. "n a pair of cases
challenging Texas political party nrimaries in which o'
ble voters were limited to avaliied white citizens, the

Court held that a State mav not circumvent the nroscrip-
tion of the Fifteenth Amendment by nermitting o nrivate
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organization lo discriminate in its selection of candidates.
Terry, 345 U.S. at 466 (opinion of Black, J.); Smith,
321 U.S. at 664. In striking down the primary voting
schemes, the Court did not attempt to confine the reach
of the Amendment’s prohibition to any particular state
oftice, instead expressing its scope in broad language:
“Under our Constitution the great privilege of the ballot
may not be denied a man by the State because of his
color.” Smith, 321 WUJ.S. at 662. The State could no
more accomplish this result indirectly—by permitting a
political party that effectively decided the general election
result to engage in discriminatory practices—than it could
directly:

The United States is a constitutional democracy.
Its organic law grants to all citizens a right to pat-
ficipate in the choice of elected officials without re-
striction hy any State because of race. This grant to
the people of the opportunity for choice is not to
be nullified by a State through casting its electoral
process in a form which permits a privite organiza-
tion to practice racial discrimination in the election.
Constitutional rights would be of little value if they
could be thus indirectly denied.

Id. at 664 (citation omitted).

Later, in Gomillion, the Court held that the Fifteenth
Amendment prevented the State of Alabama from re-
drawing the boundaries of the City of Tuskegee so as to
remove all but “four or five of its 400 Negro voters.”
364 U.S. at 341, Thus, the Court applied the Fifteenth
Amendment to prohibit racial discrimination by the State
in municipal elections. Taken together, Smith, Terry, and
Gomillion confirm that the Fifteenth Amendment prohibi-
tion against race discrimination in voting applies to any
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election for public office over which the State exercises
control, whether it be a national, state or local office.

The electoral scheme challenged in this case clearly
falls within the broad scope of the Fifteenth Amendment.
As the Ninth Circuit explained, the OHA “is a state
agency.” Rice, 146 F.3d at 1078, cstablished by the Ha-
wailan Jegislature and _Joven broad authority over state
funds. By statute, the Hawaiian legislature has delegated
to the OHA several traditional governmenta! functions.
See Haw. Rev. Stat. §§ 10-5, 10-6. OHA trustees “have
[the] power to manage proceeds and income from what-
ever source for Native Hawaiians and Howatians . ;
to handle money and property on behalf of OHAj; to
formulate policy relating to the affairs of native Hawaiians
and Hawaiians; to provide grants for pilot proiects; and
to make available technical and financial assistance and
advisory services for native Howaiian and Hawaiian pro-
arams.” Rice, 146 F.3d at 1930 n.14 (citing Haw. Rev.
Stat. § 10-5). Similarly, the OHA board itself has sev-
eral broad agency and mtraeovernmentai functions: (1)
“to develop a master plan -or native Hawaiians and Ha-
wailans;” (2) “to assist in developmen: of other agencies’
plans for native Hawaiton and Hawatian programs and
services”” (2) “to maintain an inventory of, and act as
clearinghouse for, programs for Native Hawaiians and
Hawaiians;” (4) to keep other agencies informed about
native Hawaiian and Hawaiian programs:” (5) “and to
conduct research, develop models for programs, annly for
and administer federai funds and promote the establish-
ment of agencies to serve pative Hawaiians and Hawaii-
ans.” ld.

Hawaii cannot overcome the Fifteenth Amendment’s

prohibition simply by arguing that the broad governmental

functions of an elected state agency officia’ are exercised
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for the benefit of a small racial class of “Hawaiians and
Native Hawaiians.” Nevertheless, the Ninth Circuit’s ra-
tionale suggests that such a violation ot the Fourteenth
Amendment Fqual Protection Clause, in turn, justifies a
violation of the Fifteenth Amendment. But the right to
be free from racial discrimination in voting secured by
the Fifteenth Amendment would be meaningless if it could
be vitiated by the simple device of limiting the scope of an
elected public official’s functions to serving a particular
racial group. As the Court noted in Lane v. Wilson, the
Fifteenth Amendment “nullifies sophisticated as well as
simple- minded modes of discrimination.” 307 U.S. 268,
275 (1939).

Consequently, the lower court’s attempt to liken the
OHA elections to “special purpose elections,” upheld
against Fourteenth  Amendment equal protection chal-
tenges in Salyer Land Co. v. Tulare Lake Basin Water
Storage Dist., 410 US. 719 (1973), and Ball v. James,
451 1J.S. 355 (1981), must fail. Neither case can pos-
sibly be read for the extraordinary notion that the Fif-
teenth Amendment excepts from its scope an election
targeted solely for the benefit of a particular racial class.
Neither case even raised the issue of race discrimination,
and thus neither implicated the Fifteenth Amendment.
Instead, those cases stand for nothing more than the un-
exceptional principle that the “one person, one vote” con-
cept embadied in the Fourteenth Amendment is not of-
fended where a state limits eligibility to vote in a special
purpose election to those landowners who are dispro-
portionately affected by the election, irrespective of their
race. See Salyer, 410 U.S. at 727. To extend the race-
neutral principles of Salver into a broad Fifteenth Amend-
ment exception for “preferred race” elections is to destroy
the very right guaranteed by the Amendment,
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2. The Fifteenth Amendment Does Not Tolerate
“Political” Justifications for Race-Based Voting
Discrimination.

The Ninth Circuit also relied heavily on this Court’s
decision in Morton v. Mancari, 417 U.S. 535 (1974), to
support its conclusion that the Fifteenth Amendment was
imapplicable to the chaflenged Hawailan voting scheme.
The lower court cited Mancari for the proposition that a
State may justify a race-based voting preference by a
“unique trust relationship” with a racial class. 146 F.3d
at 1080-81. In short, the Ninth Circuit reasoned that such
a trust relationship transforms a racial preference con-
tained on the face of a voting statute into a permissible
“political” classification. /d. at 1081, Because the Ninth
Circuit’s rationale so obviously distorts the holding of
Mancari, which was grounded in the federa’ government’s
unique relationship with Indian tribes qua quasi-sovereign
governmental organizations,® and becavce petitioner him-
self has so clearly demonstrated the limitations of the

5 This Court has frequently recognize¢ the unique governmental
relationship hetween the “nited States ani® s Indian tribes, which
are dependent quasi-sovereign governments in the federal system.
“We have repeatedly recognized the Federal Government's long-
standing policy of enconraging triha! self-government.” Jowa Mut.
Ins. Co. v, LaPlante, 480 U9 o 14 (1987Y; see Mancari, A17 1.5,
at 5582 (relving on Tndian Commerce Clanse and “veaty Clause of
Constitution as “the source of the Government’s power io deal with
the Indian fribes”) (emphasis added). “This policy reflecte the
fact that Indian tribes retain ‘attribules of sovoreip;tv over hoth
their members and their terrvitory.’” JTowa Mut, 4RD. 1.8, at 14
(citation omitted). This guasi-sovereignty extends ro the “right
of reseyvation Indians to make their wn laws and he ruled hv
them” Id. Mancari simply recognized this special governm‘?n?,i{!
relationship and the unique quosi-sovereionty enjoyed by the tribes
qua tribes and thus armroved Sederal ]\1‘91’01'(‘“/'1)(; r‘.\'rpctéri at “mem-
hers of ‘federally recognized’ fyih: Mancari, 417 U S at 553

og ) . .
n24 (“The preference is oot divected toward a ‘racial group con-
sisting of "Inddinng” . )
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scope of Mancari, see Pet. at 17-20, amici will not belabor
its analysis of the lower court's reasoning here. Never-
theless, the Ninth Circuit’s reliance on the “political” jus-
titication for a racial classification bears special attention
here. That “political” rationale is thoroughly inconsistent
with this Court’s prior holdings, which have refused to
examine the justifications for facially discriminatory statu-
tory provisions, See Lawrence H. Tribe, American Con-
stittional Law 335 n.2 (2d ed. 1988) (“The Supreme
Court has held that the fifteenth amendment prohibits
state action which on its face discriminates against black
voters.” ).

“No inquiry info legislative purpose is necessary when
the racial classification appears on the face of the statute.”
Shaw v. Reno, 509 U.S. at 642, Once it is established,
as in this case, that a voting scheme contains a racial
limitation, no further inquiry into the asserted “political”
rationale for that limitation is permitted under the Fif-
teenth  Amendment.  Gomillion demonstrates this prin-
ciple. There, the Court held that a racial gerrymandering
scheme could not be justified by a “political” desire to
realign the boundaries of a municipality. In this regard,
the State’s political power over its subdivisions, “exten-
sive though it is, is met and overcome by the Fifteenth
Amendment . . ., which forhids a State from passing any
law which deprives a citizen of his vote because of his
race.” 364 US. at 345, Otherwise legitimate political
objectives, the Court reasoned, were irrelevant when
carried out by race-conscious methods:

The opposite conclusion . . . would sanction the
achievement by a State of any impairment of voting
rivhts whatever so long as it was cloaked in the garb
of realienment of political subdivisions. “[t is incon-
cetvable that evaranties embedded in the Constitu-
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tion nf the United States may thus be manipulated
out of existence.”

Id. (citation omitted). Similarly, here, the State of Ha-
wail’s political iustification embraced by the Ninth Cir-
cuit—furthering a putative “trust relationship” with a
native population—cannot justify the exclusion of every

other racial class in the State from voting in a statewide
election.

In sum, the Hawaiian voting scheme challenged in this
case cannot withstand the scrutiny demanded by the Fif-
teenth Amendment. The governing statute contains on its
face a per se unlawful racial classification. “'nder this
Court’s jurisprudence, that race preference alone dooms
the voting scheme. None of the justifications relied upon
by the Ninth Circuit or advanced by the respondent in
this Court *—no matter how beniznly characterized by
the lower court—can save the OHA scheme from per se
constitutional invalidity.

I, HAWAIPS RACE.CONSCIOUS [TUSTIFICATION
FOR ITS VOPTING SCHEME OULD PERMIT
BOUNDLESS DEPRTUATIONS OF  (CONSTITU-
TIONALLY PROTECTED RIGHTS BY NUMRROUR
STATES.

Although respondent characterizes this dispute as
“unique to Hawaii,” Resp. Cpp. at 12, the race-conscious
“trust relationship™ rationale relied upon »y the Ninth Cir-

6 Respondent asseris in the margin that the Fifteenth Amend-
ment does not apply here because petitioner Rice di2? not “show the
rogqnired diseriminatory intent.” Zlesp. Opn. at 20 n 12 However,
the very authovity relied upon by respondent for that nro eivon,
City of Mobile v, Bolden, 446 T3, 5 (1080), rebuts that proposi-
tion where, as here, the racial diserimination ig evi7ont on the
face of the statute. City of Mobile’s requirement of 'seriminatory
phrpose arises only where “action hy a State . . . is racially neutral
on its face. . . .” Id. at 62 (opinion of Stewart, J. .
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cuit to evade the command of the Fifteenth Amendment
has potentially broad ramifications in other States. Any
aumber of States could claim an equally “unique” his-
torical relationship of trust with a core, native population
and seek to justify race-conscious preferences and voting
schemes on the basis of that trust relationship.” By divorc-
ing the holding of Mancari from the special governmental
relationship between the United States and Indian tribes
and extracting instead a race-conscious principle permit-
ting state-sponsored discrimination on the mere showing
of a “unique history” of trust between a State and a par-
ticular racial group, the Ninth Circuit's rcasoning would
perntit numerous other States to engage in equally invid-
ious hehavior under the guise of an historically rooted
obligation. While no other State currently limits its fran-
chise in such a manner, affirmance of the Ninth Circuit’s
rationale could potentially open a Pandora’s box of race-
hased state voter preferences.

Several States besides Hawaii can boast a “unique”
historical relationship with some insular racial group.
Three obvious, though not exclusive, parallels arise in
Texas, Colitornia and Louisiana,

Prior 1o its admission to the Union, Texas, like Hawaii,
enjoyed a history as an independent sovereign. See gen-
erally T.R. Fchrenbach, Lone Star: A History of Texas
and Texans (1968). After the Mexican Revolution of
1821, Texas became a province of the New Mexican re-
public. Id. at 154, That marriage proved doomed, and
in 1836, Texas declared its independence from Mexico

7The Ninth Circuil also relied upon Hawaii’s trust relationship
with Hawaiians to conclude that the OTA voling scheme would
constitote a compelling  povernmental intevest under the Four-
teenth Amendment, See Rice, 146 10.3d at 1082, Thus, adHpiion
of Hawaii's “trast relationship™ argument would have equally broad
ramifications in the equal protection context,
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and won that independence at the Battle of San Jacinto.
Id. at 219-46. For a short time ending with its admission
to the Union in 1845, the Republic of Texas ruled as a
sovereign nation. Id. at 247-67.

Although at the time of its admission to the Union, a
majority of its citizens were of Anglo-Saxon descent, id.
at 154-73, early Texas history shows a unigue relation-
ship between the governments mn Texas and a people
known as the “Tejanos.” See Arnoldo De Leon, The
Tejano Community, 1836-1900 (1982); Fehrenbach.
supra, at 56. These people were “the product of genera-
tions of mestizaje, that is, the interracial mixture of Euro-
pean Spaniards” and both Mexican and Texas Indians.
See De Leon, supra, at 2. The Tejanos were recognized
as citizens of hoth Snanish Texas and Mexico, respec-
tively. See i-carenbach, supra. ~t 53, 65, Indeed, upon
Mexican secession from Snain, the verv  Jea of a Mexi-
can nation was centered in the mestizo group.” Id. at
156. But just as the native Hawaiians were “displace{d]”
upon their incorporation into the United States, the Tejano
people often “lost their lands through a number of «.b-
terfuces” when Texas subsequently declared its independ-
ence from Mexican rule. De Ledn, supra, at 14, 17.

The relationship between early Texas and this raciai
and cultural groun thus bears many of the carmarks re-
lied upon by Hawaii to justify the discrimination in this
case. First, the Tejonos have a “unigue history” as »
native people who preceded “American” migration into
the territory. See Resp. Opp. at 'A* They were the

& The fact that the Tejano people were the resn't of interracial
socinlization between the Spanish scttlers of the territory and the
local Indian population does nothing fo distinguis® them from
Native Hawaiians, See Adams, supre, at vii (“It is no longer a
secret, even to the laymen, that there are not now and probably
never have heen . . . any pure races.”). Although Iawaii deems
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“former subjects of an independent sovereign nation”—
Mexico—that was devoted to their prosperity. Compare
id. with Fehrenbach, supra, at 156, When Texas de-
clared its independence from Mexico, these native Tejanos
were “displaceld]” and often “disadvantage{d]” by the
citizens of the new republic. See Resp. Opp. at 16. Thus,
all that is left in order to satisfy respondent’s Jax standard
is the declaration of a “special trust relationship™ by the
State of Texas with this racial group. The Texas state
government would not have to “concoct at will,” id. at
17, this historical antecedent in order to pass muster
under the Ninth Circuit’s permissive standard. ‘

The State of California could similarly declare a “trust”
relationship to justify race-based state voting measures
favoring the native Hispanic population. California, like
Texas, was permanently settled as a Spanish mission in
the 1760s. See Walton BRean & Yames Rawls, California,
An Interpretive History 17 (1988); Andrew F. Rolie,
California, A History 48 (4th ed. 1987). An early pre-
American population followed—*“descendants of the free
settlers from Mexico and the soldiers of the garrisons and
Missions,” and the local Indian populations. Robert F.
Heizer & Alan F. Almquist, The Orther Californians 139-
40 (1971). These native hispanicized Californians have
been called by some historians “Californios.” Jd. at 139;
see also Leonard Pitt, The Decline of the Californios

a special relationship with the Polynesian Hawaiians that inhab-
ited the island prior to Captain Coolk’s arrival, the “Polyvnesians
are nol a pure race--all descended from the same ancestors. Like
the Fonglish, the French, and the Americans, they are a mixed up
race made up of men and women of different races who came from
different. places at different times.”  Kuykendall, supra, at 31
(1927). See also Adams, supra, at 69, Like the Polynesian Ila-
wailans, the Tejanos ave an identifiable race derived from different
origing. Indeed, their descendants arve still found today in various
regions of Texas, such as Nacogdoches, Fehrenbach, supra, at 69.
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(1970). Upon Mexico’s declaration of independence
from Spain, “the Spanish nationals who rema‘ed in Cali-
fornia automatically hecame Mexican citizens.” Heizer &
Almquist, supra, at 138 “hus, as in Texas, the native
Californios were citizens of a sovereign nation prior to
California’s incorporation into the United States. See
Bean & Rawls, supra, at 98, 126. However, following
California’s admission to the Union in 1850, the claims
of American squatters and subsequent legal batties often
resulted in the displacement of these native Californio
landowners f{rom their !»nd. Rolle, supra, at 236-37.
Again, under the Ninth Circuit’s expansive rationale,
this history might be sufficient to justify modern votine
schemes that }imit the vote to = racially-defined

gro:n of
hispanic Californians.®

&4

Louisiana’s “special relationship” with the Acadians, or
“Cajuns,” who migrated to South Louisiana from Nova
Scotia during Spanish rule of the Louisiana terrizory, sim-
iJarly bears resemblance to the Hawaii-Hawaiians rela-
tionship. See generally, James Harveyv Domengeaux, Com-
ment: Native-Born Acadians and the Equality Ideal, 46
La. L. Rev. 1151 (1986); Car! A. Brasseauvy, Acadian
to Cajun (1992). Indeed, motivated by this special rela-
tionship, in 1968, Louisiana established a state agency,
the Counct! for the Development of French in Louisiana,
dedicated to the “preservation of the French language
and Acadian cuolture.” Domengeaux, supra, at 1155; see
La. Rev. Stat. § 25:651-65:. Whue the members of this

9 HHawaii’s reliance on the vagne notion of “displacement and
resulting disadvantage” of tho native Hawaiian population as a
result of their 'oss of sovereignty, see Resp. Opp. at 16, is squarely
at odds with this Court’s Fourteenth Amendment requirement that
“fspecific instances of diserimination’” or “identified diserimina-
tion” are necessary to justify even assertedly “henign’ racial class-
ifications. See J.A. Croson Co., 48% U.S. at 495, 497, 505,
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organization are appointed by the governor, the Ninth
Circuit’s rationale could support their race-based election
because of the relationship enjoyed between the State of
Louistana and its Cajun citizens.

These examples demonstrate the inherent unreliability
of a “special trust relationship” exception to the Fifteenth
Amendment’s absolute prohibition of racial discrimination
in voting. Of course, respondent may argue that dissimi-
tarities in the history or culture of Hawaiians as compared
to these other racial groups distinguish the rationale for
the OHA voting scheme from these other States. But
such an argument misses the point. When the rationale
of Mancari s divorced from the distinctive governmental
status of Indian tribes within our federal system and their
cqually distinctive relationship with the federal govern-
ment, and instead used to justify a “special relationship”
between a government and a particular race of people,
there is, as Justice Powell noted in Wygant v. Jackson
Bd. of Educ., “no logical stopping point.” 476 U.S. 267,
27576 (1986). Loosed from the narrowly confined
moorings of Mancari, the Ninth Circuit’s theory, like the
race-conscious rationale invalidated in J.A4. Croson Co.,
“could be used to ‘justify’ race-based decisionmaking es-
sentially limitless in its scope and duration.” 488 U.S.
at 498 (opinion of O Connor, 1.); see also Wygant, 476
LS. at 276 (warning that, under city’s theory, “a court
could uphold remedies that are ageless in their reach into
the past, and timeless in their ability to affect the future™).

Once race itself is used as a justification for race-based
discrimination in voting, the very protections afforded by
the Fifteenth Amendnient are rendered meaningless. The
result, Hlustrated by the OHA voting scheme in this case,
is the wholesale deprivation by the State of the rights of
is citizens to have a voice in conduct of their govern-
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ment. The Fifteenth Amendment, however, wus adopted
to secure this voice to a!' races. See Mathews, supra, at
21-22 (noting “widely held belief” 'eading to adoption of
Fifteenth Amendment “that universal suffrage is the per-
fect antidote agamnst a!' the mora! and politica! ills *o
which society is subject”) (footnote omitted) Recause
it denies the right to participate in the conduct of elected
government to al! hnt a small class of individuals, defined
by their race, the OHA voting scheme cannot stand.

CONCLUSINN

For the reasons stated herein, this Court shon'd reverse
the decision of the Ninth Circuit.
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