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IDENTITY AND INTEREST OF AMICUS CURIAE

Pursuant to Supreme Court Rule 37, Pacific Legal
Foundation (PLF) respectfully submits this brief amicus curiae
in support of Petitioner, Harold F. Rice. Written consent to the
filing of this brief has been granted by counse! for all parties.
Copies of the letters of consent have been lodged with the Clerk
of this Court.'

PLF is a nonprofit, tax-exempt corporation organized under
the laws of the State of California for the purpose of engaging in
litigation in matters affecting the public interest. PLF has
participated in numerous cases involving issues arising vnder the
Fifth and Fourtecenth Amendments to the United States
Constitution. Amicus believes the lower court’s opinion poses
a serious threat to the heretofore absolute right to vote without
regard to race.

The lower court’s opinion additionally sets aside this
Court’s Jong-held doctrine that legislative schemes granting
benefits and rights hased upon race are inherent!y suspect and
will be uphe!d on!y upon the most searching scrutiny. The lower
coutt’s opinion would legitimize government conduct granting
special rights to a racial group, so long as government claimed
that such treatment was based upon a “special” or “political”
relationship with the benefited group. The lower court’s opinion
is in serious conflict with the decisions of this Court, and must
be overturned.

OPINION BELOW

The opinion of the United States Court of Appeals for the
Ninth Circuit is reported at 146 ¥.3d 1075 (9th Cir. 1998). The

' Pursuant to Supreme Court Rule 37.6, PLF represents that no
counsel for a party authored this brief in whole or in part, and that no
menetary contribation to the preparation or submission of this brief
was made by any person or entitv,
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opinion of the district court is reported at 963 F. Supp. 1547 (D.
Haw. 1997),

STATEMENT OF THE CASE

This case presents two issues: (1) whether the wording of
the Fifteenth Amendment means what it says and absolutely
prohibits restriction of the franchise in all elections, notwith-
standing the asserted justification for the discrimination; and
(2) whether a state can insulate its actions from strict scrutiny
review by declaring that its relationship with a benefited racial
group is based on a “political” or “special trust” relationship
alleged to be similar to that which exists between the United
States and federally recognized Indian Tribes.

The case arises out of Petitioner’s attempt to register to vote
in an election for the trustees of the Office of Hawaiian Affairs
(OHA). His registration was denied on the grounds that he was
not a “Hawaiian™ or “*native Hawaiian.”> The denial was based
on Article X1, Section 5, of the Hawaii Constitution, which
provides that “jt}here shall be a board of trusiees for the Office
of Hawaiian Aftfairs elected by qualified voters who are

* As used in this brief and as defined by the relevant statutes,
“Hawatian” means “any descendant of the aboriginal peoples
inhabiting the Hawatian Islands which exercised sovereignty and
subsisted in the Hawaiian Islands in 1778, and which peoples
thereafter have continued to reside in Hawaii,” and “native Hawaiian™
means

any descendant of not less than one-half part of the races
inhabiting the Hawaiian Islands previous to 1778, as
defined by the Hawaii Homes Commission Act, 1920, as
amended; provided that the term identically refers to the
descendants of such blood quantum aborigina! peoples
which exercised sovereignty and subsisted in the Hawaiian
Istands in 1778 and which peoples thereafter continued to
restde in Hawaii.

Haw. Rev. Stat. § 10-2.

3

Hawaiians, as provided by law,” and Hawaii Revised Statute
§ 13D-3(b), which implements it by providing that

[n]o person shall he eligible to register as a voter for
the election of board members unless that person
meets the following qualification: (1) The person is
Hawaiian.

Petitioner filed suit in the United States District Court for
the District of Hawaii, alleging that he had been denied his right
to vote on the basis of race, in violation of the Fourteenth and
Fifteenth Amendments to the United States Constitution.

On May 6, 1997, summary judgment was entered against
Petitioner on his claims. The district court’s opinion was
affirmed by the Ninth Circuit Court of Appeals. The court of
appeals agreed that “there is a racia! classification on the face of
§ 13D-3, and that it is suspect as such.” Rice v. Cayetano,
146 F.3d at 1082, Nevertheless, relying on Salyer Land Co. v..
Tulare Lake Basin Water Storage District, 410 U.S. 719 (1973),
it upheld the classification as a rational restriction limiting
eligible voters in a “special purpose” election to those most
affected. The Court also concluded that the franchise was
constitutionally permissible hecarse it restricted voting to an
essentially “political” class, relying on the rationale of Morton v.
Mancari, 417 U.S. 535 (1974), and assuming that the State of
Hawaii had a “trust relationship” with Hawaiians and native
Hawaiians similar 1o that which exists between the United States
and Indian tribes. KRice v. Cayetaro, 146 5.3d at 10R!.

In order to understand mare clearly the issues in this appeal,
one must first consider the history which le< up 1o the creation
of OHA. In 1810, King Kamehameha ! vnified the Hawaiian
Islands into a monarchical government under his control. He,
and later two of his sons who followed him on the throne as
Kamehameha " and Kamehameha 1M1 had absolute ownership
of alt land in the Kingdom, swhiec. 10 a fevda! tenure by various
chiefs who owed allegiance to the Xing and held their 'and at’



4

pleasure. Kalipi v. Hawaiian Trust Co., 66 Haw. 1, 656 P.2d
745 (1982).

In the late 1840s, King Kamehameha I transformed the
traditional feudal landholding system into a system of fee
ownership based on western law. As a result of this “mahele,”
or division, the King controlled 24% of the land as his personal
propenty (these lands were later referred to as “Crown Lands™).
Thirty-six percent of the land was conveyed to the Hawaiian
Government, and 39% was conveyed to various chiefs.
Although the common people were allowed to claim the land on
which they lived and cultivated, the amount of land actually
granted 1o the common people amounted to less than 1% of the
total. Neil M. Levy, Native Hawaiian Land Rights, 63 Cal. L.
Rev. 848, 854-58 (1975).

By the time of the overthrow of the Kingdom of Hawaii in
1893, Hawaiians and native Hawaiians comprised a minority of
the inhabitants of the Istands. A majority of the inhabitants were
nonnative Hawaiians; many of them were born in Hawaii, and
many were citizens of the Kingdom. See Hawaiian Almanac
and Annual for 1893, at 11, 14 (1892); Russ Apple & Peg
Apple, Land, Lili uokalani, and Annexation, 127-30 (1968). The
Kingdom was replaced by a provisional government (succeeded
by the Republic of Hawaii), which sought annexation of the
Islands by the United Siates.

Hawaii was annexed by the United States in 1898. As part
of annexation, the Republic of Hawaii ceded the government and
former Crown lands 1o the United States. The Newlands
Resolution, Act of July 7, 1898, 30 Stat. 750, which imple-
mented annexation, provided that the revenues from the ceded
lands “shall be used solely for the benefit of the inhabitants of
the Hawaiian Islands for educational and other public purposes.”

In 1920, Congress enacted the Hawaiian Homes
Commission Act, Pub. . No. 67-34, 42 Stat. 108 (1921)
(HHCA). The HHCA set aside approximately 200,000 acres of

S

ceded lands as *‘available lands” which would be leased for
homestead purposes to “native Hawaiians,” defined as “any
descendant of not less than one-half part of the blood of the races
inhabiting the Hawaiian Islands previous to 1778.” HHCA
§ 201(7).

Hawaii became a state in 1959. As a condition of
admission, Hawaii agreed to adopt the HHCA as part of the
Hawaii Constitution. Hawaii Admission Act, Pub. L. No. 86-3,
73 Stat. 4 (1959), at § 4. Most of the ceded lands were
reconveyed to the State of Hawail pursuant to Section 5(b) of the
Hawaii Admission Act. Section 5(f) of the Act provided that the
ceded lands, together with the proceeds and income therefrom,
were to be held by the state as a public trust for five purposes:
(1) the support of the public schoo!s and other public educational
institutions; (2) for the hetterment of the conditions of native
Hawaiians, as defined in the HHCA; (3) for the devenoment of
farm and home ownership on as widesnread a basis as possible;
(4) for the making of public improvements; and (5) for the
provision of lands for public use. Section 5(f) gives the State of
Hawaii discretion 1o use the ceded jands for anv “one or more of
the foregoing purposes.”

Until the creation of OHA, the only ceded lands used “for
the betterment of conditions of native Hawalians” were the
“available lands™ set aside under the HHCA.

The State of Hawaii devoted most of the ceded land
income and proceeds to funding the programs of the Hawaii
State Department of Education. So- 0 2 Maw A#t’v Gen. Op.,
1980 WL 26216 (July 8, 1980).

OHA was created as a state agency pursuant to a proposal
of the 1978 Hawaii Constitutinnal Convention which was
ratified as Article X!, Section 5, of the State Constitution.
Article XII, Section 5, provided that OHA

shall hold title to al! the real and personal pronerty now
or hereafter set asice or conveyed to it which shal! be
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held in trust for native Hawaiians and Hawaiians.
There shall be a board of trustees for the Office of
Hawaiian Affairs elected by qualified voters who are

Hawaiians, as provided by law. The board members
shall be Hawaiians.

Article XI1I, Section 5, and related amendments to the
Hawaii Constitution enacted as a result of the 1978
Constitutional Convention fundamentally changed treatment of
the ceded lands under State law. Although, previously, only that
portion of the ceded lands set aside for the HHCA was utilized
for the betterment of native Hawaiians, Article XI1, Section 4,
now provided that all of the ceded lands, excluding only the
HHCA *“available lands,” “shall be held by the State as a public
trust for native Hawaiians and the general public.” Article XII,
Sectuion 6, provided that OHA would receive income and
proceeds from a “pro rata” portion of the ceded lands, later
defined by statute as “twenty percent of all revenue derived from
the public land trust.” Haw. Rev. Stat. § 10-13.5. The effect of
the constitutional amendments was to give native Hawaiians,
through the vehicle of OHA, a state-created undivided trust right
in all of the ceded lands, plus exclusive rights in that portion of
the ceded lands set aside for purposes of the HHCA. Cf.,
Conference Committee Report No. 77, 1979 Haw. Sen. J. at 998
(describing reinterpretation of Section 5(f) by 1978 Consti-
tutional Convention to create trust rights in favor of native
Hawaiians in all ceded lands).

The election by which the 1978 proposed amendments were
ratified was challenged in Hawaii’s courts, on the ground, inter
alia, that the voters had not been adequately informed on the
proposed amendments. The Hawaii Supreme Court agreed, and
voided the ratification of a number of the amendments, including
the amendment which defined the terms “Hawaiian” and “native
Hawanan™ as used with regard to OHA in Article XU of the
Hawaii Constitution. Kahalekai v. Doi, 60 Haw. 325, 342,
590 P.2d 543, 555 (1979); see also revisor’s Note, Haw. Rev.

7
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Stat. Vol. I at 163. Hawaii’s highest court concluded that the
electorate had never validly ratified the rac:a: restrictions relating
to OHA, the Legislature nevertheless enacted Haw. Rev. Stat.
chs. 10 and 13, which statutorily created the racial classifications
and exclusions at issue here.

In addition to managing numerous programs which expend
public funds for Hawaiians and native Hawailans, see programs
listed in OHA’s web-page at “http://www.oha.org” and “http://
planet-hawaii.com/oha,” OHA also secures private benefits for
its beneficiaries. Among other things, upon satisfactory
completion of an application form showing that the applicant
possesses Hawaiian blood, OHA issves the apphican! an
“Operation ‘Ohana™ card which evidences the beneficiary’s
Hawaiian race and entitles the holder o monetary discounts
from participating private vendors of goods and services,
including providers of public accommodations. See, e.g., Ka
Nuleka ‘Ohana, May, 1995, reporting that “{m'ore and more
businesses are offering discounts at the flash of your Operation
‘Ohana card,” and listing new participating merchants inclucing
Hawaiian Vacation Retreats, a “luxury bed and breakfast
vacation rental.”

SUMMARY OF ARGUMENT

The Fifteenth Amendment to the United States Constitution
provides that the right of United States citizens to vote shail not
be abridged on the nasis of race, color, or previons condition of
servitude. The express wording of the Amendment leaves no
room for conditioning the right to vote on the basis of race, no
matter what rationale may he put forward to iustify such a
restriction.

This Court’s opinion in Salyer Land does not apply in the
instant action. The issne in Sao/ver was whether an election
process restricting voting in a water district based on land
ownership violated the “one-mar, one-vote” principle enunciated
in Revnolds v. Sims, 377 U.S. 523 (1064). Nothing in Salve:
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Land indicates that the express provisions of the Fifteenth
Amendment can be abrogated by declaring that an election
conditioned on race is a “special purpose™ election.

Nor does the racial restriction meet constitutional muster
under the Fourteenth Amendment. Hawaiians and native
Hawaiians are not “Indian Tribes” within the meaning of the
Constitution, but are groups defined purely by reference to race.
The rational basis review which this Court held applies to federal
fegislauion affecting Indian Tribes must be strictly confined to
those political entities which have received formal recognition
as an Indian Tribe by the United States.

Affirmance of the Ninth Circuit’s rationale for upholding a
racially restricted election would have an extremely pernicious
effect. Allowing a state to circumvent strict scrutiny review of
legislation preferring a racial group by the simple expedient of
declaring the group is a state equivalent of an Indian Tribe would

create great mischief, and over time lead to wholesale racial
balkanization.

ARGUMENT
1

THE FIFTEENTH AMENDMENT PROHIBITS
ANY AND ALL RESTRICTIONS ON THE RIGHT
TO VOTE BASED ON RACE, INCLUDING THE
EXPRESS RACIAL LIMITATION ESTABLISHED
BY THE OHA FRANCHISE

A.  The Fifteenth Amendment Prohibits States from
Denying or Abridging the Right to Vote Based on Race

The Fifteenth Amendment to the United States Constitution
provides, in pertinent part:

The right of citizens of the United States to vote shall
not be denied or abridged by the United States or by
any State on account of race, color or previous
condition of servirude,

9

The right to vote has been declared fundamental by this Court,
a right which is guvaranteed to all citizens by the Fifteenth
Amendment:

“The right to vote freely for the candidawe of
one’s choice is of the essence of a democratic society.
...” Reynolds v. Sims, 377 U.S. at 555. For much of
our Nation’s history, that right sadly has been denied
to many because of race. The Fifteenth Amendment,
ratified in 1870 after a bloody Civi! War, promised
unequivocally that “[tlhe right of citizens of the United
States to vote” no longer woulid be “denied or abridged
... by any State on account of race, color, or previous
condition or servitude.”

Shaw v. Reno, 509 U.S. 630, 639 (1993).

The Fifteenth Amendment is self-executing.  South
Carolina v. Katzenbach, 382 U.S. 967 (1956). It is absoiute on
its face, and permits no iustification of denial or abridgment of
the franchise on racial grounds. ¥ “squarely prohibits racial’-
based denials of the right to vote,” "aurence H. Tribe, American
Constitutional Law, at 335 n.2 (2d ed. 198R), and renders
inoperative any provision of a state constitution that restricts the
right to suffrage to members of a particular race. Neal v.

Delaware, 103 U.S. 370, 389 (1881).

In order to evade its exoress prohibition of racial
qualifications for voting, a number of states that “refused to take
no for an answer” tried to circumvent the amendment by
implementing vanous tests and devices to limit the franch‘iw.
Blumstein, Do*wing and Proving Race Discriminaton:
Perspectives on the Purpose v. Results Approach from the
Voting Rights Act, 69 Va. L. Rev. 633, 637 (1553). These
included ostensibly race-neutral devices such as iiteracy tests
with “grandfather clauses™ ang “g00d character” provisos, as
well as racial gerrymanders. Shaw, S0C U, w0 639-40.
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Gomillion v. Lightfoot, 364 U.S. 339 (1 960), illustrates the
scope of the Fifteenth Amendment’s prohibition of racially
restrictive voting. Al issue was an alleged attempt by the State
of Alabama to define the boundaries of the City of Tuskegee so
as to exclude Negro voters:

The essential inevitable effect of this redefinition of
Tuskegee’s boundaries is to remove from the city all
save four or five of its 400 Negro voters while not
removing a single white voter or resident. The result
of the Act is to deprive the Negro petitioners discrimi-
natorily of the benefits of residence in Tuskegee,
including, inter alia, the right to vote in municipal
elections.

364 U.S. at 341. 'The Court stated that, if plaintiffs’ allegations
were proven at trial,

the conclusion would be irresistible, tantamount for all
practical purposes to a mathematical demonstration,
that the legislation is solely concerned with segregating
white and colored voters by fencing Negro citizens out
of town so as to deprive them of their pre-existing
municipal vote.

Id. Even though the racial redefinition was not expressly racial,
the Court took notice of its actual effect and stated that “‘{t}he
[Fifteenth] Amendment nullifies sophisticated as well as simple-
minded modes of discrimination.” 364 U.S. at 342 (quoting
trom Lane v. Wilson, 307 U.S. 268, 275 (1939)).

In contrast, the racial nature of the OHA franchise is
apparent on the face of the statute. Unlike the more sophisticated
tests and devices once utilized by other states, the racial
restriction here is facial and blatant. Amicus contends that such
a racial restriction contradicts the clear meaning of the Fifteenth
Amendment and is, therefore, impermissible and void.

11

B. The OHA Elections Are Elections of “Public
Officials” to Which the Requirements of the
Fifteenth Amendment Apply

The Fifteenth Amendment applies to all elections of puhlic
officials: “Clearly, the [Fifteenth] Amendment inciudes any
election in which public issues are decided or public officials
selected.” Terry v. Adams, 345 U.S. 461, 468 (1953) (emphasis
added). The Court confirmed this in Chisom v. Roemer,
501 U.S. 380 (1991), which concerned Section 2 of the Voting
Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (1965).
The version of Section 2 before the Court mandated that

[n]o voting qualification or prerequisite to voting . . .
shall be imposed or annlied by any State or political
subdivision to deny or aoridge the right . . . to vote on
account of race or color.

The Court held that Section 2 did not make any distinctions or
impose any limitation “as to which elections would fall within its
purview,” 501 U.S. at 392, and was “unquestionably coextensive
with the coverage provided by the Fifteent® Amendment.” /4.

There can be no dispute that the OF A Trustees are public
officials. For examnle they receive a salary which is naid out of
revenues from the State’s cedec ‘2nd's, and are “included in any
benefit program generally applicable to officers and employees
of the State except for benefit programs relating 10 retirements.”
Haw. Rev. Stat. § 10-9. The trustees have also previously taken
the position 1n the federa' courts that they are officers of the
State. See Price v. Akaka, 928 F.2d 824, 828 (9th Cir. 1970)
(claim of Eleventh Amendment immunity); Price v. Akaka,
3 F.3d 1220, 1221 (9th Cir. 1993) (upholding trusiees’ claim of
gualified immuni:v as public officials).

The State has defended its racial limitation on the grounc
that the OH A elections are “special purpose™ elections such as
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the limited franchise elections upheld by this Court in Salyer
Land Co. v. Tulare Water District, 397 U.S. 719, and Ball v.
James, 451 U.S. 355 (1981). This ignores the fact that the
proposed constitutional provisions restricting OHA racially were
not validly ratified by the electorate, nor would they be
constitutional if they were. Further, nothing in those cases can
be read for the proposition that restricting the franchise to a
single race would be a valid “special purpose” election which
would avoid the requirements of the Fifteenth Amendment.
Indeed, neither the Fifteenth Amendment nor a limited racial
franchise were at issue in those cases. Instead, the Court
considered whether a nonracial limitation would violate the “one
man, one vole” requirement of the Fourteenth Amendment
enunciated by the Court in Reynolds v. Sims, 377 U.S. 533. The
Court indicated that

there might be some case[s] in which a State elects
certain functionaries whose duties are so far removed
from normal governmental activities and so dispropor-
uonately affect different groups that a popular election
in compliance with Revnolds . . . might not be
required.

Ball v. James, 451 U.S. at 363.

Thus, in Ball the Court upheld the constitutionality of an
Arizona election process which limited voting for directors of an
agnculural and power district to landowners, and apportioned
voung power according 10 the area of land owned by each
landowners. This Court held that the district’s purpose was
sufficiently narrow and specialized and its activities affected the
landowners so disproportionately as to exempt it from the one-
man, one-vote rute. Id. at 370-71.

Similarly, in Salver Land the Court upheld a California
election system which restricted voting for directors of a water
district based on land ownership. In so doing, the Court pointed

13

to the facts that the water district had relatively limited
government authority, the district’s primary purpose was to
provide for the acquisition, storage. and distribution of water for
farming in the Tulare Lake Basin, and the district’s actions
disproportionately affected 'andowners. 410 U.S. at 728-30.

Again, however, there was absolutely no intimation by the
Court in those cases that a state could similarly limit the
franchise on the basis of race by claiming that the elections
disproportionately concern members of a specific race. More-
over, an examination of OHA quickly reveals that it is not the
type of limited-purpose organization descrided in Ball and
Salyer.

Most importantly, OHA is given a 20% share of the
revenues from the ceded lands trust. The Hawaii Constitution
provides that the beneficiaries of the ceded lands are hoth native
Hawaiians and the general public:

The lands granted to the State of Hawaii by Sec-
tion 5(h) of the Admission Act and pursuant to
Article XV Section 7, of the State Constitution,
excluding therefrom lards defined as “avaiiadie lands™
by Section 203 of the Hawaiian Homes Commission
Act, 1920, as amended, shall be held by the State as a
public trust for native Hawaiizr< and the general
public.

Haw. Const., art. X1, § 4 (emphasis added). n addition, OHA
receives legislative apnronriations from genera! tax revenues.
See Respondent’s Brief in Cpposition to Petition for Certinrari
at 28-29. A« a result, OH A recently reported to its beneficiaries
that as of Fehruary 28, 1999, it held cash and investment assets
of $336,718,196. OHA Financia} Report, Ka Wai Ola o Oha,
Apr. 1999.
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OHA has an immense impact on Hawaii taxpayers and the
economy by its claim to 20% of the public revenues from the
ceded lands. This has led to protracied litigation in state courts
between OHA and the State over additional amounts, which
OHA argues the State has failed to pay. The dispute is presently
pending decision in the Hawaii Supreme Court, which has

delayed issuing a ruling to allow the parties time to reach a
potential settlement.

On April 27, 1999, the Honolulu Advertiser reported that,
in response 10 a prior State offer to settle the claims for $251
million, OHA negotiators had extended a counteroffer in the
amount of $304 million, plus 200,000 acres of land from the
ceded lands trust. The monetary payment includes $56.6 million
dollars from rent paid to the State by lessee DFS Waikiki; $31.8
million for revenues from land under Hilo Hospital’s patient and
cafeteria services; $12.9 million from rent from land used for
low- and moderate-income housing projects by the Hawaii
Housing Authority and Housing Finance and Development
Corporation, and $123.3 million in interest on money allegedly
owed 10 OHA from these projects. Yasmin Anwar, Ceded Land
Proposal Strongly Criticized, Honolulu Advertiser, Apr. 27,
1999, at A-1, A-8. The next day, however, OHA’s offer was
withdrawn by OHA’s Board of Trustees as inadequate, and
OHA broke off negotiations. Yasmin Anwar, OHA Cuts Off
Talks with State Over Ceded Lands, Honolulu Advertiser,
Apr. 28, 1999, at A-1, A-8. Depending upon how the amounts
are calculated, potential liability for the State and its taxpayers
is estimated as between $450 million and $1.2 billion. /d.

These factors alone fundamentally distinguish OHA from
the limited purpose entity in Salyer, where the Court emphasized
“|a]lt of the costs of district projects [were] assessed against land
by assessors in proportion to the benefits received” and that
because general tax dollars were not used, “there is no way that
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the economic burdens of district operations can fall on residents
qua residents.” 410 U.S. at 729. Further, OHA possesses broad
governmenta! powers far beyond the limited purpose entities in
Ball and Salyer. See generally Haw. Rev. Stat. §§ 10-3 through
10-6. The broad scope of its asserted authority is revealed by
Hawaii Revised Statute § 10-3, which provides in pertinent part
that the purposes of OHA incluce:

(1) The betterment of conditions of native
Hawatians;

(2) The betterment of conditions of Hawaiians;

(3) Serving as the principal public agency in this
State responsible for the performance, develop-
ment, and coordination of programs and
activities relating to native Hawatians and
Hawanans . . . ;

(4) Assessing the policies and practices of other
agencies impacting on native “awaiians and
Pawaiians, and conducting acvocacy efforts for
native Hawaiians and Yawaiiar«;

(5) Applying for, receiving, and disbursing, grants
and donations from a!! sources for native
Hawaiian and Hawaiian programs an< =ervices;

and
(6) Serving as a recentac’s for reparations.

Haw. Rev. Stat. § 10-3. The only sense in which the purpose of
OHA is “limited” is that all its activities are directed at a single
race. Again, however, neither Salver nor Ball give any authority
for the proposition that race is an acceptable criterion which
would permit limitation of the franchise in a state election
despite the express wording of the Fifteenth Amendment.
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THE OHA FRANCHISE ALSO VIOLATES THE
EQUAL PROTECTION CLAUSE OF THE
FOURTEENTH AMENDMENT

A. Absent a Compelling State Interest, Any Attempt
to Discriminate on the Basis of Race in Voting Also
Violates the Fourteenth Amendment

The limitation of the OHA franchise to Hawaiians and
native Hawailans also violates the Fourteenth Amendment,
which provides that “[n]o State shall make or enforce any law
which shall . . . deny to any person within its jurisdiction the

equal protection of the laws.” Shaw v. Reno, supra, held that’

statutes which have the effect of discriminating on the basis of
race with respect to the right to vote presumptively violate the
Fourteenth Amendment as well as the Fifteenth Amendment.
This is especially so where, like the OHA franchise, the racial
restriction is apparent on the face of the statute:

No inquiry into legislative purpose is necessary
when the racial classification appears on the face of the
statute. See Personnel Administrator of Massachu-
setis v, Feeney, 442 U.S. 256, 272 (1979). Accord,
Washington v. Seattle School District No. 1, 458 U.S.
457, 485 (1982). Express racial classifications are
immediately suspect because, “{albsent searching
judicial inquiry . . . there is simply no way of deter-
mining what classifications are ‘benign’ or ‘remedial’
and what classifications are in fact motivated by
illegitimate notions of racial inferiority or simple racial
politics.” Richmond v. J.A. Croson Co., 488 U.S. 469,
493 (1989).

Shaw v. Reno, 509 U.S. at 642-43.

The definitions restricting the OHA franchise are clearly
racial. The definition of “native Hawaiian” in Hawaii Revised
Statnte § 10-2 expressly uses the term “race,” and “native
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Hawaiians” are defined as those descending from the “races”
inhabiting the Hawaiian Islands previous to 1778. Although the
definition of “Hawaiian” uses the term “descendant of the
aboriginal peopies” which inhabited the Hawaiian slands and
exercised sovereignty and subsisted in 1778, the legislative
history of the statute reveals that this term was also intended to
be racially based. As the Hawaii Legislature stated with regard
to the use of the word “peoples™:

The definitions of “native Hawaiian” and “Hawaiian”
are changed to substitute “peoples” for “races.” Your
Committee wishes to stress that this change is non-
substantive, and that “pecnles” does mean “races.”

Conference Committee Report No. 77, 1979 Haw. Sen. ).
at 998.

In Adarand onstructors v. Pena, 505 U.S. 200 (1995), this
Court reaffirmed the* “'dlistinctions between citizens solely
because of their ancestry are by their very nature odious to a free
people whose institutions are founced upon the doctrine of
equality.” /d. at 214 (quoting Hirabayashi v. United States,
320 U.S. 81, 100 (1943)). “IAlny person, of whatever race, has
the right to demand that any governmenta} actor subject 10 the
Constitution jestify any racia' treatment under the strictest
judicial scrutiny.” 505 U.S. at 224. Without a showing that the
racial classification is “narrowly taiiored” to further a
compelling governmental interest, the racial restriction is invali’-

[Alll racia! classifications, imposed by whatever
federai, state, or »al government actor, must be
analvzed hy a reviewing court under strict scrutiny. 'n
other words, such classifications are constitutional only
if they are narrowly tailored measures the* further
compelling governmenial interests.

ld. at 227.
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The State of Hawai made no such showing below, instead
relying solely on its argument that Hawaiians and native
Hawaitans are the constitutional equivalent of an “Indian Tribe,”
and that its discrimination in favor of Hawaiians and native
Hawanans in the OHA franchise was a “political,” rather than
racial classification. Such an attempt, as demonstrated below,
I5 @ ransparent attempt o get around the strict requirements of
cqual treatment demanded by the Fourteenth Amendment.

K. Hawaiians and Native Hawaiians
Are Not an Indian Tribe

The Ninth Ciucuit concluded that the OHA voter
qualiication was “clearly racial on its face.” Rice v. Cavetano,
146 1°.3d at 1081, Notwithstanding, this, Respondent argued and
the court agreed that the ractal restriction was exempted from
strict scrutiny review because the actions of the State of Hawaii
in establishing OHA are “similar to the special treatment of
Indians  that  the  Supreme  Court  approved  in
Morton v. Mancari.” 1d.

In so domg, the Ninth Circuit took Mancari and stood it on
s head.  Amicus submits that Mancari provides a narrow
exception 1o the general rule of strict scrutiny, one applicable
only to federally recognmzed Indian I'nibes.

In Mancari, non-Indian employees of the Bureau of Indian
Aftars (BIA) challenged a BIA regulation prescribing employ-
ment preference for Indians, on the grounds that it violated the
equal protection component of the Due Process Clause of the
Fitth Amendment.  tn upholding the preference, the Court
emphasized the “plenary power of Congress . . . to legislate on
behalt of federally recognized Indian trives.” Mancari, 417 U.S.
at 551, As stated by the Court, this plenary power derives from
the Indian Commerce and Indian Treaty Clauses of the United
States Constitutyon:

The plenary power of Congress to deal with the special
problems ot Indians s drawn both explicitly and
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implicitly from the Constitution itself. Article |, § 8,
cl. 3, provides Congress with the power to “regulate
Commerce . . . with tae Indian Tribes,” and thus, to
this extent, singles 'ndians ou! as a proper subject for
separate legislation. Article i, § 2, cl. 2, gives the
President the power, by and with the advice and
consent of the Senate, 10 make treaties.

Id. at 551-52.

Of fundamental importance to the present case, the Court
concluded that the hiring preferencr was not “racial,” but
“politica!,” hecause it did not appiy 1o all Indians hut only 1o
those who were members of federally recognmized Indian Tribes:

The preference 1s not direcied :owards a “raci>* groun
consisting of “Indians”; instead, it anolies only 10
members of “federally recoonized” trihes. This
operates 10 exclude many individuals who are racial'v
10 be classified as “Incdians.” in this sense, the ~r er-
ence 1s political rather thar -actal in nature.

Id. at 552 n.24. The Court emphasized tha! ©* was membership
in a federally recogrized tribal group that was the critica!
distinction:

The preference . . . is granted to Indians not as a
discrete racial group, but, rather, as memhers of quasi-
sovereign tribal entitles whose lives and activities are
governed by the BIA in a unigue fashion .. .. In the
sense that there is no other groun of peonle favored in
this manner, the legal! status of the BIA is
suigeneris.

Id. at 554. Recauvse of this ¢*stinction, the hiring preference for
tribal memhers was not susnect, and instead was sublect to
review nnder a rational basis analysis. /4. at 555,

The Court’s subseguent decisions have continued o
emphasize that legistation singling out exther Tribes, or 'ndians
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as enrolled tribal members, does not offend equal protection
hecause 1Uis rationally related 1o Congress’ plenary relationship
with the “Indian Tribes.” Thus, in Duro v. Reina, 495 U.S. 676
{1990}, the Court made reference 10 “the Federal Government’s
broad authority to legistate with respect to enrolled Indians as a
class, whether 1o impose burdens or benefits.” /d. at 692, In
United States v. Antelope, 430 U.S. 641 (1977), the Court stated
that “federal legislation with respect 1o Indian tribes, although
relating 1o Indians as such, is not based upon impermissible
racial classifications.” Id. at 645. Also see, e.g., Fisher v.
District Court, 424 U.S. 382, 390-91 (1976); Moe .
Confederated Salish & Kootenai Tribes, 425 U.S. 463, 480
(1976); Washingron v. Confederated Bands & Tribes of Yakima
Indian Nation, 439 V1.8 463, 500-01 (1979),

It 15 undisputed that there 1s no Hawaiian or native
Hawaiian “iribe.” Respondent can point to no treaty between
a Hawanan or native Hawaiian entity and the United States
recognizing Hawanans or native Hawaiians as a tribe,

Nor do Hawatians and native Hawaiians meet the statutory
or regulatory definition of those groups which wou!ld qualify 1o
be recognized as a tribe. The federal statutes governing the
formal organization and incorporation of an Indian Tribe, see
25 U.S.C 85 476-77, exclude gronps in “any of the Territories,
colonies, or insular possessions of the United States except forl
the Territory of Alaska.” 25 U.S.C. § 473, Since Hawaii was
a territory at the tme of enactment of the statute in 1934, as
stated by the Ninth Circutt in an opinion considering whether a
native Hawatian group could constitute a tribe, “Congress did

* The term “tribe” has heen defined by the Court as “a body of Indians
of the same or a similar race, united 1 a community under one
lcadership or government, and inhabiting a particnlar although
sometimes itldetimed territory . United States v. Montova, 180 U.S.
261, 266 (1901, also see Unmited States v. Candelaria, 271 U.S. 432,
442 (19263 (uihizing Montoya defimtion), and United States v.
Chave:, 200 U1S 357, 264 (1933) (same).
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not originally intend the statutes governing the organization of
new Indian trihes to apply to aboriginal groups in Hawaii.”
Price +. State of Hawaii, 764 F.2¢ 623, 626 (5th Cir. 1985).
Hawaiians and native Hawaiians also do not meet the
requirements for recognition as a tribe under the regulations by
which the BIA acknowledges tribal existence. See 25 C.F.R..
Part 83 (1984). These rugulations establish tribal existenc. &s

a prerequisite 10 the protection, services, and benefits
of the Federa! Government available to Indian tribes
hy virtue of their status 2s 'ribes. Such acknowiedg-
ment shall also mean that the tribe is entitled 1o the
immunities and privileges available to other fecerally
acknowledged Indian tribes ... .7

25 C.F.R. & 83.2. The regulations, however, are explicitly
limited to “only those American Indian groups :ndgenous to the
continental Linited States.” 25 C.F.R. § H#3.3(a).

That in itself shou!c =nd the inecuiry.  Nevertheless,
Respondent has taken the position below *hat Hawaitans ar '
native Hawaiians are entitlec 10 an equivaient treatment because
of a “special trust relationshin” among the United States, the
State of Hawaii, and native Hawaifans, videnced by
Sectinn 5(f) of the Howaii Admission Act., Pub. L. No. 86-3,
73 Stat. 4, and the Hawaiian Homes Commission Act, Puh. 1.
No. 67-34, 42 Stat. 108.% Neither statute, however, ~wavides any
support for the assertion that the feceral goveriinent considers
Hawaiians and pative Hawaiians to be a tribe within the meaning
of Morton v. Mancari.

First, the HHCA nnly ectahlished a honsing srogram for

e

native Hawaiians on a certain portion of the ceded lands.

“ Respondent below also pointed 1o a number of federal statules
which include Hawaiians v native Hawabans as racial groups
entitled to special benefits or treatment by e federal government.
Neither these statutes, nor the HHCA or the Hawav Admission Act,
have heen tested indicially in light of Adarand.
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granted no self-governing, independent, or “quasi-sovereign”
status o the Depantment of Hawaiian Home Lands. Sumilarly,
Section 5(f) of the Hawaii Admission Act simply provides that
a permissible use for the ceded lands conveyed 1o the State of
Hawali was “for the betterment of conditions of native
Hawaitans, as defined in the Hawaiian Homes Commission Act,
1920, as amended.” However, other than the lands devoted to
the Hawaiian home lands program under Section 4 of the Hawaii
Admission Act, the State of Hawaii was nol required to devote
any of 1ts ceded Jands for native Hawaiians:

Such [ceded] lands, proceeds, and income shall be
managed and disposed of for one or more of the
foregoing purposes in such manner as the constitution
and laws of said State may provide . . . .

Indeed, until the creation of OHA, the State of Hawaii
devoted most of the ceded land income and proceeds to funding
the programs of the Hawan State Department of Education. See
RO-8 Haw. Aty Gen. Op., 1980 WL 26216,

Thus, the creation of OHA cannot be viewed as required by
any provision of federal law, and certainly is not the result of the
State of Hawaii carrying out a mandated federal “trust™
relationship. Instead, it 1s an attempt by the State of Hawaii to
creale s own version of a “trnibe.” This Court has made clear,
however, thai states have no power to create “tribes.” That
authority rests solety with the federal government.  See
Washington v. Confederated Bands and Tribes of the Yakima
Indian Nation, 439 U.S. at 501,

That OHA is a pure state creation is confirmed by the
legustative history of Hawan Revised Stawute Charter 10,
Directly relevant is the following statement by the 1979 awaii
Senate Standing Comuritiee:

“Ihe lands poverned by the HHCA are a portion of the ceded lands.
See Hawan Admission Act, 73 Star. 4, § S(b).
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The State's Plenary Power Over the Office of
Hawaiian Affuirs. 'To give specific definition to the
language “provided hy law” as found in Article X'§,
section 6 [of the Hawaii Constitution], we tur "o the
case of Santa Clara Pueblo v. Martinez, 93 Sun. Ct.
1670 (1078), cited in Committee of the Whole Report
No. 13, where on Page 1676 of the decision it is noted
that despite the recognition grven Indian tribes as
distinct and independent communrities, Congress
retains “plenary anthority 1o limit, modify or eliminate
the powers of foca! self-government wiich © “ribes
otherwise possess.” This is not 1o intime: that the
Office of Hawaiian Affairs is equated with Indian
tribes. Rather, it is rmerelv to state that even if that
was the case, the Stute would maintain plenary powers
over il.

Senate Standing Report No. 773, 1579 Haw. Sen. J. at 1352
(emphasis added).

The illegitimacy of OHA is further confirmed by the fact
that its beneficiaries (as we' as the Jimited electorate which may
vote for its trustees) are not restricted to native Hawatians, but
a0 includes “Hawaiians” wii's less than a 50% blood ovaniem.
As noted by the Ninth Circuit, the State of Hawaii instifies its
creation of OHA on the eroend that

the genesis of the whole structure was Congress’s
requirement that the new state of Hawaii accept the
definition of native Hawaiian in the "HCA and accede
10 the purnoses of the SN trust which include, in part,
the he‘tlefvntfnl of the conditions of native Hawaijans
... Yand that therefore} under Morton v. Mancori .. .
the federal government and the state of Dlawas have
the same spéciai refationshin with and owe the same
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umque obligation to native Hawaiians as the federal
government does 1o Indian tribes.

Rice v. Cayerano, 146 F.3d at 1078-79.

As demonstrated above, neither the HHCA nor the
Admission Act created any special relationship. But even if it
were conceded for the sake of argument that they did create
some sort of “trust” relationship equivalent to a “tribe,” that
relattonship would exist only with native Hawaiians with at least
S0% Hawatian blood, not the much broader racial class of those
with any Hawaiian blood whatsoever, no matter how minuscule
that quantum may be. Amicus contends that inclusion of those
persons demonstrate that the OHA scheme does not meet even
the rational basis test of Mancari.

In summary, the State’s creation of OHA cannot be viewed
as anything other than the creation of a racia! class structure
under which Hawanans and nauve Hawaiians, and Hawaiians
and native Hawaiians alone, receive benefits not available 10
other citizens of the State of Hawaii. While Petitioner did not
drrectly contest the underlying constitutionality of OHA, such a
state-created, race-based organization cannot be advanced by
Petitioner as » legitimate basis for limiting the franchise on the
basis of race.”

Once Respondent had asserted a race-based legislative
scheme as the justification for the State’s discriminatory voting
practices, the court below was obligated 1o subject it 1o strict
scrutiny: “[AJL racial classifications, imposed by whatever
lederal, state, or local government acior, must be analyzed by the
reviewing court under strict scrutiny.”  Adarand, 515 U.S.
al 227 Not onty did Respondent not put forward any evidence

® Jor an extensive analysis whether Hawaiians and native Hawaiians
can claim a legal status stmiar 1o members of Indian Tribes, see
Stwart Minor Bemjamin, Lgual Protection and the Special

Kelationship: The Case of Native Hawaiians, 106 Yale L. ). 537
(1996}
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which would justify the State’s actions under Adarand, it is clear
that the OHA scheme does net meet Strict scrutiny review.

Respondent cai ~ut forth no competent evideqce t_ha! OHA
is necessary 1o remedy apy past or present discriminatory
government treatment of Hawaiians or native E‘!awauzins.
Wyg(mr v. Jackson Board of Fducation, 476 u.s. "67 274
( 1986\. Indeed, what evidence exists shows that Hawaiians and
native Hawaiians heid a preferential nosition in society during
most of the period of the Terriory, and received benefits not
available to other racial grouns, the HHCA bemg the most
obvious example. Hawaiians constitute¢ an absolute majority of
the registered voters in Hawaii for the firat * of the
twentieth century and the larsest single voting oroun unti! 1940
Lawrence . Fﬁchs, Hawz o Pono, 2¢ %0 (1961, During that
period, Hawaiians comprised more than ha!f ihe candidates i
elected office. /d. at 161,

This was reflected in Hawaiians® heavy dominance of
government. kor example, in 1927 Hawaiians hP‘d 46% of the
éppoimivc executive positions, 55% of the clerical anr* othef
government johs in the Terrnory, and more than hal!f of 1h§
Eudgeships and elective offices. fd. at 162. A stndy conducted
in 1935 showed that Hawaiians, although less than 15% of !he
total population, held almost a third of the public service jobs in
the Islands. Jd.

Those facing discrimination were in fac! primarily
immigrant plantation workers, especially the lapanese. Id.,
at 8’3:83. This was reflected in plantation wage scaies, where
occupational status was based on ethnic dertitv, For example,
on ihe plantations in the earty 1900s the daily wag:: for
Hawaiians was $2.94, but the wage for lapanese was only $1.50.
Id. at 55.

Since a history of discrimination cannot be demonstrated,
i . RS IR ?w

the OHA scheme cannot v Aescribed 2< a “narrowly fanomes
means of correcting such discrimination, let alone heing 2
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program that “will not last longer than the discriminatory effects
it 1s designed 1o eliminate.” Adarand, 515 U.S. at 237. Further,
even if discrimination were simply presumed (which it cannot
be), there is nothing in the record that shows any consideration
of the use of race-neutral aliernatives. 1d.

1451
ACCEPTANCE OF THE NINTH CIRCUIT’S
REASONING LEGITIMIZING RACIAL
RESTRICTIONS IN VOTING WOULD NOT ONLY
EVISCERATE THE FIFYEENTH AMENDMENT
BUT WOULD OVERTURN THIS COURT’S EQUAL
PROTECTION JURISPRUDENCE

As demonstrated above, there is no reason Justifying the
racially hited franchise for OHA elections.  The Fifteenth
Amendment 1s absolute and means what it says: “The rght of
citizens of the United States 10 vote shall not be denied or
abitdged by the United States or by any State on account of race,
color or previous condition of servitude.”

Nor can respondent point to any provision of federal law
which would justity such treatment on the basis that Hawaiians
and native Hawaiians are a “tribe” entitled 10 special treatment
under Morton v. Mancari. Lacking a federal basis, the only
“trust” provisions are those which the State of Hawaii itself
created 1o benefit a specific race.

Notwithstanding this, the Ninth Circuit chose to blithely
ignore this Court’s long-held jurisprudence that government
classificanions which discriminate on the basis of race are
mherently  suspect and  subject to the  most searching
cxaminaton, and are presumptively invalid absent a showing
both of a compelling interest for the classification and that the
classification 1s narrowly 1atlored. Adarand, 515 U.S. at 235.
Instead, the Court simply “accept{ed] the trusts and their
admimsirative structure as we find them, and assume{d] that
both are Tawtul™ Rice v. Cavetano, 146 £.3d at 1079, Even
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more breathtaking, the cor ndlicated that *he State of Hawaii’s
actions not only had a retional basys Hut would pass strict
scrutiny review as well:

[E}ven if the voting restriction must be‘ suﬁ\_éec!_to strict
judicial scrutiny because the classificat:on s !?aseFi
explicitly on race, it survives because the restriction is
rooted in the specia! trust relationshin between Hawait
and descendants of aboriginal peoples who subsisted
in the Islands in 1778 and still live there . . . thus, the
scheme for electine trustees ujtimately responds to the
state’s compelling responsibility to honor the trust, and
the restriction on voter eligibility is nrecisely tatlored
fo the perceived value that 2 hoard “choﬁefs from
among those who are interested parties wouic be the
best \»;av 10 insure proper management and acherence
10 the needed = “ary principles.” 1 Proceedings of
the Constitutional Convention of Hawaii of 1978,
Standing Committee Rep. No. 59 at 644.

Id. at 1082,

Summarizing, the court’s decision counsels that by the
device of characierizing a scheme which creates a
racially defined system of benefits and privileges as a “trust”
he!weén the Sun.c-and the benefited class, not only can a State
escape judicial review of such acts, but it may also, Ihrough
racial restriction of the franchise, law/uily prohibii .he rest ol its
citizenry from having any say in the matter. The conclusion that
certain matters are of concern only to specific races comes
dangerously close to resurrecting the “separate but eaua}” system
of racial segregation once validated by Plessy v }‘ergusor_z,
163 U.S. 537 (1896), and ignores tue numerous decisions 'of th}s
Court that a racial classification is presumptively invalid
regardless of purported motivation. See, e.g., Iﬁiclxmqn{f V..J.A.
Croson Co.. 488 U.S. 469, 492 (1989) (ail classifications,
including those asserted to be “benign,” subiect 10 searching
udicial scrutiny),
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If such can be done for Hawaiians and native Hawaiians,

the potential exists for creation of similar vehicles for other

racial groups as well. Although Adarand clearly indicates that
race-based preferences are constitutional in certain circum-
stances, no case law indicates that decisions about how the
preference should be administered will thereafter be made only
by the benefited class 10 the exclusion of the rest of the society.

Famuting decision making to specific groups based “on the
color of their skin . . . bears an uncomfortable resemblance to
political apartheid.” Shiw v, Reno, S09 U.S. at 647. The danger
of apportioning asscts, and the exclusive right to make
determnations about those assets, to specific races as was done
by the State of Tawaii in this case, is that it eventually will lead
10 a system of racial balkanization destructive of the democratic

tdeal embodied in our Constitution. As eloguently put by Justice
Douglas:

When racial or rehigious lines are drawn by the State,
the multiracial, multireligious communities that our
Constintion seeks 10 weld together as one become
separatist; antagonisms that refate 10 race or 1o religion
rather than 10 political issues are generated:;
communities seek not the best representative but the
best racial or religions partisan. Since that system is at
war with the democratic deal, 1t should find no tooting
here.

Wright v. Rockefeller, 276 U.S. 52, 66-67 (1964) (dissenting
opinion).

Further, the Jower court’s unwarranted reading of Mancari
as validating racial classifications of persons so long as they
possess any percentage of aboriginal blood is repugnant to the
Court’s entire equal protection jurisprudence.

As the Court has noted, the “rights created by the first
section of the Fourteenth Amendment are, by its terms,
guaranteed to the individual. The rights established are personal

rights.” Shellev v. Kraemer, 334 U.S. 1, 22 (1948 (emphasis
added). The broad reading of Mancari advocated by Respondent
instead makes the extent of the right 'o equal treatment solely
dependent upon one’s membership in a group qualified by race.
In other words, under the OHA scheme upheld by the coun
below, whether or not a person is entitled to certain treatment 1s
determined by whether she is a member of the racial group
which possesées Hawaiian blood, or of the racial group which
does not possess Hawaiian blood.

The Court in Mancari was careful, however, to indicate
that it was not upholding a preference based or “aroup” rights,
but rather was acknowledging the “uniqu~ '»ga! status of Indian
‘Tribes” constitutionally mandated by the Indian Treaty and
Commerce Clauses. Mancari, 417 U.S. at 551-52. Thus, the
Court emphasized that the hiring preference upheid by the Court
was “not directed ‘'owards a ‘racial’ group consisting of
‘Indians,” but] “instead . . . only applies o members of
‘federally recognized” tribes.” Id. at 553 n.24.

The hottom line is first, if Hawaiians were an Indian tribe,
they would be subject to the plenary authority of Congress to the
exclusion of Hawaii law and OHA would be invalid as an
intrusion into a field fully occupied by the federal government.
Second, while the Constitution grants Congress special powers
as 1o Indian tribes which may override the Fourteenth and
Fifteenth Amendments, those powers are exclusive to Congress.
‘The Constitution nowhere grants statues any nowers that
override the Fourteenth and Fifteenth Amendments.

This distinction was ignored by the court below. As a
result, the decision below throws oren the door 10 creation of a
society where egual treatment hefore the law is no longer the
right of the individual, but rather is oniv derivative of group
rights.
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CONCLUSION

“The right to vote . . . is of the essence of democratic
society.” Revnolds v. Sims, 377 U.S. at 555. The Fifteenth
Amendment prohibits all efforts 10 “segregat[e] . . . voters™ on
the basis of race. Gomillion v. Lightfoot, 364 U.S. at 341. The
OHA  franchise, limited by race, has the clear effect of
permanently segregating, the citizens of the State of Hawaii into
Iwo separate racial groups.

The decision of the court below also embraces a philosophy
of group rights which is fundamentally at odds with the
democratic ideals of the Constitution as well as the precept that
1t is individuals, not groups, who have rights to equal protection
under the Jaw.

The Court must take a firm stance and declare that any
express racial limitaton on the night 10 vote such as that
contained m the OHA scheme offends the Fourteenth and
Fiftcenth Amendments and is invahid.
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