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QUESTION PRESENTED

Whether a federal habeas court is barred from con-
sidering an ineffective-assistance-of-counsel claim as
cause for the procedural default of another habeas claim
when the ineffective-assistance-of-counsel claim is itself
procedurally defaulted.
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CONSTITUTIONAL AND STATUTORY PROVISIONS

1. Article III, Section 1 of the United States Consti-
tution provides: “The judicial Power of the United States,
shall be vested in one supreme Court, and in such infe-
rior Courts as the Congress may from time to time ordain
and establish. The Judges, both of the supreme and infe-
rior Courts, shall hold their offices during good Behav-
iour, and shall, at stated Times, receive for their Services,
a Compensation, which shall not be diminished during
their Continuance in Office.”

2. The Sixth Amendment to the United States Con-
stitution provides in pertinent part: “In all criminal pros-
ecutions, the accused shall enjoy the right to . . . have the
assistance of counsel for his defense.”

3. The Fourteenth Amendment to the United States
Constitution provides in pertinent part: “nor shall any
State deprive any person of life, liberty, or property, "
without due process of law.”

4. Ohio R. App. P. 26(B) (Rule 26(B)) is reproduced
in the appendix to this merit brief.

5. Current and Former S. Ct. Prac. R. II(2)(D)(1) are
reproduced in the appendix to this merit brief.

*

STATEMENT OF THE CASE

On the evening of October 5, 1988, the body of 73-
year-old Thelma Young was found in her Columbus, Ohio
home by her son. Ms. Young was murdered, and money
was allegedly missing from her home.



Although Respondent, Robert Carpenter, was
arrested for Ms. Young’s murder, he maintained his inno-
cence. He was indicted by a Franklin County, Ohio grand
jury on one count of aggravated murder with a death
penalty specification pursuant to Ohio Rev. Code Ann.
§ 2903.01 (Anderson 1999) and one count of aggravated

robbery pursuant to Ohio Rev. Code Ann. § 2911.01
(Anderson 1999).

Carpenter entered into a conditional plea agreement.
He waived his right to a jury trial and pleaded guilty to
-the indictment while maintaining his innocence in accor-
dance with the procedure approved of by this Court in
North Carolina v. Alford, 400 U.S. 25 (1970). Carpenter
entered his plea to avoid the death penalty. ].A. 48.

On March 29, 1990, the culpability hearing concern-
ing Carpenter’s guilty plea was conducted before a three-

. judge panel. At the culpability hearing, the prosecutor

recited a statement of facts. Tr. 41-70; J.A. 48-49, 53.
Carpenter refused to stipulate or adopt the statement of
facts proffered by the prosecutor during the culpability
hearing. Tr. 15-17 (Appendix A-6-A-8); J.A. 48-49.! Nei-
ther testimony nor physical evidence was introduced in
support of the charges in the indictment. See e.g. Tr. 508
(Trial court denied prosecutor’s request to admit photo-
graphs at the penalty phase because they were not evi-
dence, properly marked and introduced at culpability
phase.) Based on the prosecutor’s statement of facts, the

! The Warden failed to challenge this district court finding
in his appeal to the Sixth Circuit.

three-judge panel accepted Carpenter’s guilty plea. Tr.
71-72. :

At the penalty phase, Carpenter presented mitigating
evidence for the trial court’s sentencing consideration. Tr.
83-463. Carpenter was sentenced to life imprisonment
with no possibility of parole for thirty years. J.A. 9-16.

Carpenter was appointed new counsel to pursue his
direct appeal. Appellate counsel never met with Carpen-
ter to discuss the case and never provided Carpenter with
a copy of his trial transcript. Carpenter’s Application for
Reopening, p. 11 (Appendix A-11). Appellate counsel
raised a single issue on appeal claiming that the trial
court erred by imposing a life sentence with no possi-
bility of parole for thirty years instead of a life sentence
with no possibility of parole for twenty years. The Ohio
Court of Appeals for the Tenth District affirmed the sen-
tence. Ohio v. Carpenter, 1991 WL 35009 (Mar. 12, 1991).
Appellate counsel did not seek discretionary review in
the Supreme Court of Ohio. Upon ending his representa-
tion, appellate counsel did not advise Carpenter that he
could challenge his appellate counsel’s effectiveness. Car-
penter’s Application for Reopening, p. 1 (Appendix A-9).

On March 13, 1992, Carpenter pursued state post-
conviction relief pro se pursuant to Ohio Rev. Code Ann.
§ 2953.212 (Anderson 1999), and he requested a copy of
his trial transcript. The trial court held that Carpenter
had no right to his transcript and dismissed the post-

2 Ohio’s post-conviction statute was amended in 1996, but
those amendments are not relevant here.



conviction petition. Carpenter appealed pro se to the
Ohio Court of Appeals for the Tenth District. After brief-
ing, the court appointed post-conviction counsel. Ulti-
mately, the Ohio Court of Appeals for the Tenth District
denied Carpenter’s appeal and his request for a copy of
his transcript. Ohio v. Carpenter, 1992 WL 361815 (Dec. 3,
1992). On April 14, 1993, the Supreme Court of Ohio
declined jurisdiction. Ohio v. Carpenter, 66 Ohio St. 3d
1456, 610 N.E.2d 421 (1993).

Represented by new retained counsel, Carpenter
finally secured a copy of his trial transcript giving him
his first opportunity to evaluate the quality of his trial
and direct appeal attorneys. On July 15, 1994, Carpenter
challenged the effectiveness of his direct appeal counsel

_for failing to argue that his guilty plea was illegally
obtained because no evidence was presented to support
the charges in the indictment. Carpenter pursued this
claim pursuant to Ohio R. App. P. 26(B). Carpenter
asserted that “good cause” existed for consideration of
his Application to Reopen because his previous appellate
counsel did not meet with him during his appeal, did not
allow him to review or assist in preparation of the brief,
and did not inform him how to challenge the effective-
ness of his appellate attorney. Carpenter’s Application for
Reopening, pp. 1, 11 (Appendix A-9-A-11). The State
opposed the application. The Ohio Court of Appeals for
the Tenth District summarily concluded that Carpenter
did not demonstrate “good cause” for not filing his appli-
cation within ninety days of the court of appeal’s decision
affirming his conviction and sentence. ]J.A. 19-20.

Carpenter then requested the Supreme Court of Ohio
to exercise its discretionary jurisdiction to consider his

appeal. After merit briefing by Carpenter and the State,
the Supreme Court of Ohio affirmed the Ohio court of
appeals. J.A. 21-22.

On May 3, 1996, Carpenter filed a habeas corpus
petition in the United States District Court for the South-
ern District of Ohio. He alleged: 1) his guilty plea was
illegally obtained because the state presented no evidence
in support of the indictment; 2) ineffective assistance of
appellate counsel for failing to challenge the illegal plea;
and 3) that he was denied a meaningful opportunity to
litigate his federal claims in the state courts through the
application of Ohio R. App. P. 26(B). J.A. 28-29.

In his return of writ, the Warden conceded that Car-
penter exhausted all of his claims but asserted that Car-
penter procedurally defaulted them. Return of Writ, pp.
7-8. In addressing the merits of Carpenter’s claims, the
Warden did not refute the illegality of Carpenter’s plea.
Rather, he argued that there was overwhelming “evi-
dence” of Carpenter’s guilt even though absolutely no
evidence of the crime was ever presented. Return of Writ,
p- 10. He made cursory arguments in response to Carpen-
ter’s other two claims. Return of Writ, pp. 11-12.

Carpenter filed a traverse in which he argued, among
other things, that his claim of ineffective appellate coun-
sel could not be defaulted because Ohio R. App. P. 26(B)
was not an adequate and independent rule. Traverse, pp.
16-20. In the alternative, he argued that if his claims were
in fact procedurally defaulted, he could establish cause
and prejudice for their default. Traverse, p. 21. The War-
den did not respond to Carpenter’s cause and prejudice
arguments.



The district court determined that Carpenter’s ille-
gal-plea claim was procedurally defaulted; thus, it went
on to consider the federal, procedural question whether
the default of the illegal-plea claim could be excused. ]J.A.
40. Because Carpenter asserted appellate ineffectiveness
as the cause for the default of his merit claim, the district
court held that it needed to determine if the ineffective-
ness claim was preserved for federal review. J.A. 41.

In order to determine if Carpenter’s ineffectiveness
claim was defaulted, the district court first considered
- .whether Ohio had an independent and adequate state
rule upon which the default could be premised. The
district court concluded that Rule 26(B) was not adequate
because it was not consistently applied and regularly
followed. J.A. 42. Therefore, it held that Carpenter’s inef-
fectiveness claim was not procedurally defaulted. J.A. 44.

The district court then considered the merits of the
ineffectiveness claim as cause for the default of the plea
claim. Applying Strickland v. Washington, 466 U.S. 668
(1984), the district court determined that Carpenter had,
in fact, been denied the effective assistance of appellate
counsel. J.A. 49. Carpenter was also prejudiced because
his guilty plea was illegally obtained. J.A. 49. Therefore,
Carpenter demonstrated cause and prejudice for the
default of his illegal-plea claim. Rather than grant relief
because Carpenter’s guilty plea was illegally obtained,
the district court issued a conditional writ directing the
State to reinstate Carpenter’s direct appeal. J.A. 50.

The Warden appealed to the Sixth Circuit. The sole
issue raised by the Warden was: “Did the district court

erroneously conclude that Carpenter’s ineffective assis-
tance of appellate counsel claim is not barred by pro-
cedural default?” Final Brief of Respondent-Appellant, p.
viii. Further, the Warden conceded that the constitutional
error found by the district court was not harmless under
Brecht v. Abrahamson, 507 U.S. 619 (1993). Final Brief of
Respondent-Appellant, p. iii (Appendix A-14-A-15).

Carpenter cross-appealed. Relying on Murray v. Car-
rier, 477 U.S. 478 (1986), he argued that a habeas peti-
tioner need only exhaust cause and prejudice arguments
before they may be considered. Although the Warden
filed an opposing brief, it was unresponsive to Carpen-
ter’s cross appeal; the Warden argued only that Rule
26(B) was adequate and independent.

The Sixth Circuit found that a habeas petitioner need
only exhaust cause and prejudice requirements; therefore,
it did not consider the Warden’s position that Rule 26(B)
was an adequate and independent rule. In dicta, however,
the Circuit noted that Rule 26(B) was likely inadequate.
J.A. 65 n. 13.

Finding that Carpenter properly exhausted his inef-
fectiveness claim, the Sixth Circuit proceeded to the
Strickland analysis. J.A. 62. The court held that Carpenter
was denied the effective assistance of appellate counsel
because his attorney did not challenge the illegality of his
plea. J.A. 64 (“[I]t is unfathomable why Carpenter’s coun-
sel failed to raise a sufficiency of the evidence claim on
appeal.”)

The Sixth Circuit affirmed the district court’s grant of
a conditional writ but ordered a new trial as opposed to a
new appeal because Carpenter’s guilty plea was obtained



in violation of the Due Process Clause of the Fourteenth
Amendment. J.A. 66. While recognizing the merits of the
claim, the Sixth Circuit noted that the appropriate remedy
was premised upon the resolution of a factual issue,
whether Carpenter stipulated to the prosecutor’s state-
ment of facts.3 J.LA. 64 n. 11. Upon remand, both the
Warden and Carpenter agreed that the sole remaining
- issue for resolution by the district court was the nature of
the remedy to be given Carpenter. See Respondent
Mohr’s Response to Petitioner’s Motion to Receive Legal
Memoranda From the Parties, p. 2; Carpenter’s Respon-
sive Memorandum to the Magistrate Judge’s May 18, 1999
Order, pp. 2-3.

The Warden requested rehearing en banc. Because no
Circuit Judge of the Sixth Circuit requested a vote, the
original panel considered and denied the Warden’s
request for rehearing. J.A. 67. The mandate issued and
has not been recalled.

The Warden filed a petition for writ of certiorari to
this Court on June 22, 1999. On November 8, 1999, this
Court granted the Warden’s petition for writ of certiorari
and granted Carpenter’s motion to proceed in forma
pauperis. On December 13, 1999, this Court appointed
undersigned counsel. On December 23, 1999, the Warden
filed his merit brief. Carpenter now respectfully submits
his merit brief in response.

¢

3 This was error. The Warden did not appeal the finding by
the district court that Carpenter did not stipulate or adopt the
prosecutor’s statement of facts. J.A. 48-49.

SUMMARY OF ARGUMENT

No federal court has found Carpenter’s appellate-
ineffectiveness claim to be procedurally defaulted.
Despite that fact, the Warden asks this Court to determine
if procedurally defaulted ineffective-assistance-of-counsel
claims may be asserted as cause for the default of a merits
claim. Questions of cause and prejudice, however, are not
relevant until a federal court determines that the state
procedural rule relied upon for the default is adequate
and independent. See Coleman v. Thompson, 501 U.S. 722
(1991).

The district court held that Ohio R. App. P. 26(B), the
rule that lies at the very heart of the Warden'’s procedural
default argument, is inadequate because it is inconsis-
tently applied. Thus, it determined that Carpenter’s inef-
fective-assistance-of-counsel claim is not procedurally
defaulted. The Sixth Circuit did not disturb the district
court’s ruling.

Because no federal court has found that Carpenter’s
appellate-ineffectiveness claim is procedurally defaulted,
the Warden’s question is hypothetical. For this reason, the
issue briefed by the Warden is not presented with the
concreteness required to support constitutional adjudica-
tion and, therefore, certiorari should be dismissed as
improvidently granted.

If this Court does reach the merits of this case, princi-
ples of comity do not require extending the procedural
default doctrine to claims asserted as cause. The exacting
standard for ineffective-assistance-of-counsel claims com-
bined with the exhaustion requirement of Murray v. Car-
rier, 477 U.S. 478 (1986), ensures that state courts have the
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first opportunity to hear such claims and that federal
courts retain the ability to remedy federal constitutional
violations. The Warden has not identified a state interest
- that justifies an extension of the procedural default doc-
trine to cause arguments.

Contrary to the Warden'’s assertion, this Court did
not extend the procedural default analysis to claims
asserted as cause in Stewart v. LaGrand, 119 S. Ct. 1018
(1999). LaGrand is not dispositive of the question pre-
sented here because it is a per curiam decision predicated
on a habeas petitioner’s outright waiver of his claims.
LaGrand was decided on the basis of waiver, not pro-
cedural default. While LaGrand does not resolve the issue
before this Court, the answer can be ascertained by a
survey of this Court’s habeas corpus jurisprudence.

This Court has always treated habeas merit claims
and reasons advanced as cause for the default of those
claims differently. Habeas claims are divided into two
categories: merit claims and gateway claims. See Herrera
v. Collins, 506 U.S. 390 (1993); Schlup v. Delo, 513 U.S. 298
(1995). Merit claims are those claims that, if resolved in a
petitioner’s favor, authorize a federal court to issue a writ
of habeas corpus. Resolution of gateway claims in a peti-
tioner’s favor, on the other hand, merely authorizes a
federal court to consider otherwise procedurally
defaulted merit claims. In both Herrera and Schlup, this
Court considered procedurally defaulted gateway claims.

Historically, this Court has only applied the pro-
cedural default doctrine to merit claims. See Keeney v.
Tamayo-Reyes, 504 U.S. 1, 19 (1992) (O’Connor, J., dissent-
ing) (noting that Coleman v. Thompson, 501 U.S. 722 (1991);
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Murray v. Carrier, 477 U.S. 478 (1986); Reed v. Ross, 468
U.S. 1 (1984); Engle v. Isaac, 456 U.S. 107 (1982); Wain-
wright v. Sykes, 433 U.S. 72 (1977); Francis v. Henderson,
425 U.S. 536 (1976); and McClesky v. Zant, 499 U.S. 467
(1991) concerned whether federal courts could consider
the merits of a claim). When a habeas petitioner proves a
gateway claim, such as ineffective-assistance-of-counsel,
he does not win his case. Even after meeting the rigorous
standard for ineffectiveness claims, all he achieves is the
right to have his otherwise defaulted merit claim
reviewed by a federal court. Thus, this Court’s well-
established principle of applying the procedural default
doctrine to merit claims protects a state’s interest in the
finality of its criminal verdicts without curtailing federal
review of constitutional violations.

Engrafting an additional procedural default require-
ment to cause arguments will cost more money and fur-
ther delay the resolution of habeas corpus cases. The very
point of Carrier was to make the job of habeas courts
manageable by giving them the familiar, yet very
demanding, Strickland v. Washington, 466 U.S. 668 (1984),
standard to apply. Carrier, 477 U.S. at 488-489. Because
Strickland is so rigorous, it also guarantees that there will
not be a flood of overturned state cases. Kimmelman v.
Morrison, 477 U.S. 365, 381 (1986).

This is a case about federalism, but not for the rea-
sons asserted by the Warden. This is a case about federal-
ism because it asks if Article III Courts should retain their
ability to determine whether merit claims should be
reviewed or whether that responsibility should be abdi-
cated to the states. The Warden is only interested in
precluding federal courts from acting at all.
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Federal courts should retain their ability to evaluate
state procedural rules and to determine when claims
should be reviewed on their merits. Only by doing so,
will the federal courts retain the power to remedy federal
constitutional violations in those rare cases, like this one,
that are deserving of the writ of habeas corpus.

&
A 4

ARGUMENT
I

THE QUESTION PRESENTED BY THE WARDEN IS
NOT SUPPORTED BY THE RECORD IN THIS CASE.

No federal court has ruled that Carpenter’s appel-
late-ineffectiveness claim is procedurally defaulted. The
Warden conceded that point. Warden’s Merit Brief, pp.
8-9; see also Warden’s Certiorari Petition, pp. 8-9 n. 2
(“remand would be appropriate to allow the court of
appeals to consider” the adequacy of the rule). By doing
so, he also conceded that the question presented is not
ripe for review.

Wainwright v. Sykes, 433 U.S. 72 (1977), requires a
finding of procedural default before a habeas petitioner
need present cause and prejudice arguments. Under
Sykes, the interests of comity and federalism require that
a federal court respect the “adequate and independent
state ground” upon which a state court relied in rejecting
a federal claim. Id. at 78-79. A procedural default occurs
only if the state proves the default by asserting it in a
timely manner, by establishing that the state actually has
an “adequate” and “independent” procedural rule the
prisoner violated, and by demonstrating that the state
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courts actually relied upon the rule to deny the petitioner
relief. James v. Kentucky, 466 U.S. 341, 348-351 (1984). Only
then does a federal court consider whether a petitioner
can prove cause and prejudice for the procedural default.
Coleman v. Thompson, 501 U.S. 722, 750 (1991).

Consistent with this Court’s ordered scheme, “con-
siderations of judicial efficiency demand that a Sykes
claim be presented before a case reaches this Court.”
Jenkins v. Anderson, 447 U.S. 231, 234 n.1 (1980). The
federal court best positioned to decide the cognizability
of a procedural default is the court within the state’s
jurisdiction. Id. This Court has repeatedly recognized that
“courts of appeals and district courts are more familiar
than we with the procedural practices of the States in
which they regularly sit.” Lambrix v. Singletary, 520 U.S.
518, 525 (1997) (citing Rummel v. Estelle, 445 U.S. 263, 267
n. 7 (1980)); County Court of Ulster Cty. v. Allen, 442 U.S.
140, 153-154 (1979); see also Terrell v. Morris, 493 U.S. 1, 3 '
n. 1 (1989) (“since the answer to the question requires a
familiarity with Ohio law, it should not be addressed in
this Court before we have the benefit of the Court of
Appeals’ views”).

The district court held that Rule 26(B) did not consti-
tute an adequate and independent state ground upon
which Carpenter’s appellate-ineffectiveness claim could
be defaulted. J.A. 42. The Sixth Circuit agreed, in dicta,
that the state procedural ground was likely inadequate.
J.A. 65 n. 13. Because no federal court has determined
that Carpenter’s ineffectiveness claim is procedurally
defaulted, he need not offer any cause arguments. Thus,
it is irrelevant as a matter of fact and law whether a
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habeas petitioner can procedurally default his cause argu-
ments. Simply put, the issue upon which this Court
granted certiorari does not exist in this case.

Article III of the Constitution defines and limits the
power of the Judiciary in terms of specified cases and
controversies. Because this Court is an Article III Court,
the exercise of its jurisdiction is circumscribed by the
various elements of what is commonly referred to as
“justiciability.” For purposes of justiciability, a case before
this Court must involve a controversy that is “definite
and concrete, touching the legal relationships of parties
‘having adverse legal interests.” Aetna Life Ins. Co. v.
Haworth, 300 U.S. 227, 240-41 (1937). This Court does not
engage in academic exercises concerning hypothetical
issues. See e.g. Socialist Labor Party v. Gilligan, 406 U.S.
583, 588 (1972) (jurisdiction “should not be exercised
unless the case ‘tenders the underlying constitutional
issues in clean-cut and concrete form’ ”); Richardson wv.
Ramirez, 418 U.S. 24, 36 (1974) (certiorari dismissed, Arti-
cle IIl requires an actual dispute between the parties).

In this Court’s plenary review, facts may be discov-
ered via briefing or argument that indicate that the grant
of certiorari was improvident. “While this Court decides
questions of public importance, it decides them in the
context of meaningful litigation.” The Monrosa v. Carbon
Black Export, Inc., 359 U.S. 180, 184 (1959); see e.g. Belcher
v. Stengel, 429 U.S. 118, 119 (1976) (certiorari dismissed as
improvident when “it appears that the question framed in
the petition for certiorari is not in fact presented by the
record now before us.”); Conway v. California Adult
Authority, 396 U.S. 107, 110 (1969) (certiorari dismissed as
improvident, because “artificial and hypothetical issue”
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requested “an advisory opinion”); Ticor Title Ins. Co. v.
Brown, 511 U.S. 117 (1994) (deciding case requires resolu-
tion of hypothetical question; writ dismissed as improvi-
dently granted).

This case is predicated on an antecedent issue to the
question on which certiorari was granted — whether Car-
penter defaulted his ineffectiveness claim. Both parties
agree that no federal court has found Carpenter’s ineffec-
tiveness claim to be procedurally defaulted. See Warden'’s
Merit Brief, pp. 8-9; Warden’s Certiorari Petition, p. 9 n. 2.
Because a cognizable procedural default is a necessary
predicate for the onset of cause and prejudice consider-
ations, this omission renders the Warden’s certiorari
question purely hypothetical. It would be inappropriate
to leap-frog over the antecedent procedural default ques-
tion in order to reach the contingent cause question that
the Warden urges this Court to resolve. To do so would
be premature and advisory. Consequently, Carpenter -
respectfully requests this Court to dismiss the writ of
certiorari.

11

CARPENTER’S ILLEGAL-PLEA CLAIM HAS MERIT,
AND THE DISTRICT COURT HELD THAT OHIO
APPELLATE RULE 26(B) CANNOT EFFECTUATE A
FEDERAL DEFAULT OF CARPENTER’S APPELLATE-
INEFFECTIVENESS CLAIM.

Two claims lie at the core of this case: Carpenter’s
claim that his guilty plea was illegally obtained and his
claim that he was denied the effective assistance of appel-
late counsel. The Warden does not accurately explain
those claims or the legal standards by which they are
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judged. Assuming that the question presented is properly
before this Court, it cannot be addressed without a full
and correct understanding of those underlying issues.
Therefore, in order to correct the errors made by the
Warden, Carpenter submits the following introductory
argument.

A. CARPENTER’S ILLEGAL-PLEA CLAIM HAS
MERIT, AND THE WARDEN HAS NEVER
CHALLENGED THE MERITS OF THAT
CLAIM.

The Warden asserts that he does not understand the
nature of Carpenter’s illegal-plea claim and that the claim
has not been addressed in the courts below. Warden's
Merit Brief, p. 6 n. 4. The Warden’s professed confusion
aside, both lower courts squarely addressed the issue,
J.A. 47-48, 62-63, and the Sixth Circuit specifically deter-

mined that Carpenter’s illegal-plea claim had merit. J.A.
66.

The basis of Carpenter’s illegal-plea claim is that the
prosecution did not introduce any evidence in support of
the charges in the indictment. When a defendant claims
his factual innocence while pleading guilty, state courts
are constitutionally required to establish a basis for the
guilty plea. See North Carolina v. Alford, 400 U.S. 25, 37-39
(1970). Without presentation of evidence that establishes
a factual basis for the crimes charged, a trial court may
not accept a guilty plea to a capital offense. Id.

The only support offered for the charges against Car-
penter was the statement of the prosecutor. The trial
court accepted Carpenter’s guilty plea based solely on
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the prosecution’s version of facts. Carpenter refused to
stipulate to those facts. Tr. 15-17; J.A. 48-49. The trial
court accepted the plea despite the fact that, in Ohio, “a
three-judge panel is required to examine witnesses and to
hear any other evidence properly presented by the pros-
ecution in order to make a Crim. R. 11 determination as
to the guilt of the defendant.” Ohio v. Green, 81 Ohio St.
3d 100, 689 N.E.2d 556, syl. (1998); Ohio v. Post, 32 Ohio
St. 3d 380, 393, 513 N.E.2d 754, 766 (1987); Ohio R. Crim.
P. 11; Ohio Rev. Code Ann. § 2945.06 (Anderson 1999);
North Carolina v. Alford, 400 U.S. 25 (1970); Evitts v. Lucey,
469 U.S. 387 (1985).

When a defendant pleads to a capital indictment, the
trial court is required to examine witnesses to determine
if the defendant is guilty of aggravated murder or of a
lesser crime. Green, 81 Ohio St. 3d at 103, 698 N.E.2d at
559; Post, 32 Ohio St. 3d at 393, 513 N.E.2d at 766. Failure
to do so renders any resulting conviction void. Id.

The Warden suggests that the rule was first articu-
lated by the Supreme Court of Ohio in 1998 when it
decided Green. Warden’s Merit Brief, p. 10. Long before
Carpenter’s culpability hearing, however, Ohio and Fed-
eral law required a factual basis for charges in an indict-
ment before a defendant, who maintains his innocence,
may plead guilty to a capital offense. See Post, 32 Ohio St.
3d at 393, 513 N.E.2d at 766; Ohio v. Taylor, 30 Ohio
App. 2d 252, 285 N.E.2d 89 (1972); Alford, 400 U.S. at
37-39. In fact, Ohio recognized that there must be some
proof that a crime occurred beyond a prosecutor’s state-
ment since at least 1949 when the Supreme Court of Ohio
held that a prosecutor’s statement was not evidence. See
Maggio v. Cleveland, 151 Ohio St. 136, 84 N.E.2d 912
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(1949). Green merely incorporated the rule into the
Supreme Court of Ohio’s syllabus law.

The district court held that because the prosecution
did not offer any evidence to support the charges in the
indictment, the trial court accepted Carpenter’s guilty
plea in violation of federal law. J.A. 49. It also held that
Carpenter was denied the effective assistance of appellate
counsel because the error was not raised on direct appeal.
J.A. 49. The Sixth Circuit agreed, holding that Carpenter’s
guilty plea was obtained in violation of the Due Process
Clause of the Fourteenth Amendment, J.A. 62, and that
Carpenter’s appellate counsel was ineffective for failing
to raise such an obvious error on direct appeal. J.A. 63.

Despite the Sixth Circuit’s specific holding that it was
constitutional error to accept Carpenter’s plea without a
factual basis, the Warden argues that the merits of the
claim have never been addressed. Warden’s Merit Brief,
p- 6 n. 4. The opinions of both lower courts demonstrate
otherwise; both held that Carpenter’s illegal plea claim
has merit, and both courts held that Carpenter was
denied the effective assistance of appellate counsel

because the error was not raised on direct appeal. J.A. 49,
64.

B. OHIO’S PROCESS FOR REVIEWING CLAIMS
OF APPELLATE INEFFECTIVENESS WAS
NOT SETTLED UNTIL 1996.

The Warden asserts that Ohio’s process for address-
ing claims of appellate ineffectiveness was firmly estab-
lished in 1993, and he suggests that Rule 26(B)’s ninety-

19

day time limit is jurisdictional. Neither assertion is accu-
rate.

Prior to 1992, the process for reviewing appellate-
ineffectiveness claims was unsettled in Ohio. See Manning
v. Alexander, 912 F.2d 878 (6th Cir. 1990); Ohio v. Mur-
nahan, 63 Ohio St. 3d 60, 584 N.E.2d 1204 (1992). In
Murnahan, the Supreme Court of Ohio harmonized the
various procedures used to address claims of appellate
ineffectiveness and held that appellate-ineffectiveness
claims could not be raised in post-conviction proceed-
ings. Murnahan, 63 Ohio St. 3d 60, 584 N.E.2d 1204, syl. 1
and 2 (1992). To pursue them, a prisoner would have to
file an “application for delayed reconsideration” in the
Ohio appellate courts. Id. at 66, 584 N.E.2d at 1209.

In the wake of Murnahan, the Supreme Court of Ohio
crafted Appellate Rule 26(B). The rule requires claims of
appellate ineffectiveness to be filed within ninety days of
the original court of appeals decision affirming a convic-
tion. If an applicant cannot file within ninety days, he has
to provide an explanation amounting to “good cause” for
the delay.

The Warden asserts that Ohio’s process for address-
ing appellate-ineffectiveness claims was “firmly estab-
lished” when Rule 26(B) went into effect on July 1, 1993.
Warden’s Merit Brief, pp. 5-7. But there is more to the
story.

At the time Rule 26(B) was adopted, the Supreme
Court of Ohio had another rule in place that divested the
Ohio courts of appeals of jurisdiction to consider any
action once a notice of appeal was filed in the Supreme
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Court of Ohio or when the time for filing an appeal
expired. Former S. Ct. Prac. R. II(2)(D)(1):

After an appeal is perfected from a court of
appeals to the Supreme Court, the court of
appeals is divested of jurisdiction, except to take
action in aid of the appeal, to rule on an applica-
tion for reconsideration filed with the court of
appeals pursuant to Rule 26 of the Rules of
Appellate Procedure, or to rule on a motion to
certify a conflict under Article IV, Section 3(B)(4)
of the Ohio Constitution.

(Emphasis added) (Appendix A-4). For nearly three years
after Rule 26(B) was adopted, Ohio appellate courts were
without jurisdiction to consider Rule 26(B) applications
because of former S. Ct. Prac. R. II(2)(D)(1). See, e.g., Ohio
v. Howe, 73 Ohio St. 3d 35, 652 N.E.2d 193 (1995); Ohio v.
Wogenstahl, 75 Ohio St. 3d 273, 662 N.E.2d 16 (1996).

In early 1996, the Supreme Court of Ohio expressly
held that former S. Ct. Prac. R. II(2}D)(1) divested the
courts of appeals of jurisdiction to entertain Rule 26(B)
applications. Wogenstahl, 75 Ohio St. 3d at 275, 662 N.E.2d
at 17. Because former S. Ct. Prac. R. II(2}(D)(1) specified
that the courts of appeals retained jurisdiction only to
rule on applications for reconsideration (App. R. 26(A))
as opposed to applications to reopen (App. R. 26(B)), the
supreme court held that jurisdiction of the court of
appeals was not retained to rule upon an application for
reopening under App. R. 26(B). Wogenstahl, 75 Ohio St. 3d
at 275, 662 N.E.2d at 17.

Wogenstahl was short-lived. Twenty-six days after it
was decided, on April 1, 1996, the Supreme Court of Ohio
finally corrected the obvious conflict between Rule 26(B)
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and former S. Ct. Prac. R. II(2)(D)(1). It adopted the
following amendment to S. Ct. Prac. R. II(2)(D)(1):

After an appeal is perfected from a court of
appeals to the Supreme Court, the court of
appeals is divested of jurisdiction, except to take
action in aid of the appeal, to rule on an applica-
tion timely filed with the court of appeals pur-
suant to Rule 26 of the Rules of Appellate
Procedure, or to rule on a motion to certify a
conflict under Article IV, Section 3(B)(4) of the
Ohio Constitution.

(Appendix A-5.) The distinction between Rule 26(A) and
(B) was eliminated. To dispel any confusion, the court
clarified the significance of the amendment in the accom-
panying staff notes: “This amendment provides that a
court of appeals retains jurisdiction to rule on either an
application for reconsideration or an application for
reopening filed pursuant to App. R. 26.” (Emphasis
added.)

Although the state relied upon the jurisdictional
defect in the rule in response to Carpenter’s application
to reopen, Memorandum in Opposition to Carpenter’s
Application to Reopen, pp. 4-5 (Appendix A-12-A-13), the
Warden now asserts that Carpenter did not file his Rule
26(B) application until more than a year after Rule 26(B)
“firmly established” the procedure for pursuing claims of
appellate ineffectiveness. Warden’s Merit Brief, pp. 5-7.
But as the history of Rule 26(B) demonstrates, Ohio’s
procedure for addressing claims of appellate ineffective-
ness was not settled until April 1, 1996 - almost two years
after Carpenter filed his application to reopen in the
court of appeals on July 15, 19%4.
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The Warden also suggests that a habeas petitioner
can intentionally bypass Rule 26(B) and deprive Ohio of
ever reviewing a claim of appellate ineffectiveness. In
other words, the Warden suggests that Carpenter had to
file his application within ninety days or not at all. War-
den’s Merit Brief, p. 26. But the very text of Rule 26(B)
refutes the Warden’s position: “An application for
reopening shall be filed in the court of appeals within
ninety days from journalization of the appellate judgment
unless the applicant shows good cause for filing at a later
time.” Ohio R. App. P. 26(B)(1) (emphasis added).

Contrary to the underlying facts of Coleman wv.
Thompson, 501 U.S. 722 (1991), upon which the Warden
relies, an Ohio appellate court always has the discretion
to consider the merits of a Rule 26(B) application. If a
prisoner files his application more than ninety days after
the court of appeals decision, he must show good cause
for the delay. The good cause provision of Rule 26(B),
however, has not been consistently applied by the Ohio
appellate courts. J.A. 43.

The district court addressed the inadequacy of Rule
26(B) holding that the Ohio courts of appeals have not
consistently applied the “good cause” provision. J.A. 42.
The district court also held that the Supreme Court of
Ohio has offered little guidance on the meaning of the
rule. J.A. 43. As a consequence, the district court held that
because Rule 26(B) is not firmly established and regularly
followed, Carpenter’s appellate-ineffectiveness claim
could not be procedurally defaulted. J.A. 44.

The fact that the district court held that Carpenter’s
ineffectiveness claim was not procedurally defaulted
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seems to be lost on the Warden. Several times in his merit
brief, he argues that Carpenter’s ineffectiveness claim is
procedurally defaulted because Carpenter “missed the
State’s deadline for raising an ineffective-assistance
claim.”4 Warden’s Merit Brief, pp- 27, 28, and 29. Yet, the
Warden acknowledges that the district court held that
“Carpenter’s procedural default in raising his ineffective-
ness claim did not pose an adequate state ground barring
federal-court review the claim.” Warden’s Merit Brief, pp.
8-9.

The Sixth Circuit did not address the adequacy of
Rule 26(B) but stated that it likely agreed with the district
court that the “good cause” provision of Rule 26(B) has
been inconsistently applied. J.A. 65 n. 13. A federal court
must first determine if a state rule is firmly established
and regularly applied before it can find that a habeas
claim is procedurally defaulted. See Maupin v. Smith, 785 .
F.2d 135, 138 (6th Cir. 1986). The Warden acknowledges
that the Sixth Circuit did not engage in that necessary
step, Warden’s Merit Brief, p. 9 n. 7, but somehow reasons
that Carpenter’s ineffectiveness claim is procedurally
defaulted anyway.

4 This may also explain why the Warden’s Amici mistakenly
presume, without citing to any holding below, that Carpenter’s
ineffectiveness claim is procedurally defaulted. The Warden’s
Amici argue that “[blecause the court of appeals has effectively
ruled that procedurally defaulted ineffective assistance of
counsel claims will be resurrected in federal court to serve as
“cause” for other procedurally defaulted claims, a petitioner
can knowingly choose to default claims in the state court in
hopes that a federal court will accord more favorable review of
his federal claims.” Amici Brief, p. i.
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It is true that a litigant commits a procedural default
if a state court so holds and that a prisoner may forfeit
later state-court opportunities to litigate claims because
of that default. However, procedural defaults and result-
ing forfeiture sanctions do not constitute grounds that are
adequate, as a matter of federal law, to bar habeas review
unless a federal court determines that the state pro-
cedural rule is adequate, independent, firmly established
and consistently applied. See James v. Kentucky, 466 U.S.
341, 348-351 (1984). The district court squarely held that
Rule 26(B) does not meet these criteria, J.A. 44, and the
Sixth Circuit did not disturb that ruling.

One thing in this case is certain. No federal court has
found that Rule 26(B) is an adequate and independent
state rule that is firmly established and regularly fol-
lowed. Without such an explicit finding, Carpenter’s inef-
fectiveness claim simply cannot be procedurally
defaulted.

111

THE PROCEDURAL DEFAULT DOCTRINE DOES NOT
APPLY TO REASONS ADVANCED AS CAUSE FOR
THE DEFAULT OF OTHER CLAIMS IN HABEAS
CORPUS PROCEEDINGS.

The Warden invites this Court to apply the pro-
cedural default doctrine to reasons that are asserted as
cause for the default of a habeas claim. He does so
"~ without articulating any state interest that justifies an
extension of Wainwright v. Sykes, 433 U.S. 72 (1977), to
cause arguments or by explaining why existing state
interests are not already adequately protected. Assuming
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that the question is properly before this Court, Carpenter
urges this Court to decline the Warden’s invitation.

In this section, Carpenter explains why there is no
state interest that justifies applying the procedural
default doctrine to reasons advanced as the cause for a
habeas claim’s procedural default. First, Carpenter
explains that Stewart v. LaGrand, 119 S. Ct. 1018 (1999), is
not dispositive of the question presented here. Second,
Carpenter explains that habeas claims and the reasons
offered to excuse their default are entirely different crea-
tures which deserve different treatment and have always
been treated differently by this Court. Finally, Carpenter
asserts that whether there has been a cognizable pro-
cedural default of a habeas claim is purely a question of
federal, procedural law.

A. CONTRARY TO THE WARDEN’S ERRO-
NEOUS ASSERTION, STEWART V. LEGRAND,
119 S. Ct. 1018 (1999) (PER CURIAM), DID
NOT RESOLVE THE QUESTION PRESENTED
TO THIS COURT.

The Warden relies heavily on dicta from this Court’s
per curiam opinion in Stewart v. LaGrand, 119 S. Ct. 1018
(1999). LaGrand, however, is not dispositive of the ques-
tion presented here because it is a per curiam opinion
predicated on a habeas petitioner’s outright waiver of his
claims.

LaGrand was issued without full briefing or oral
argument and, thus, offers little precedential value. Typ-
ically, this Court does not seek guidance from opinions
that are issued without the benefit of full briefing and
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oral argument. Hohn v. United States, 118 S. Ct. 1969, 1977
(1998) (“For example, we have felt less constrained to
follow precedent where, as here, the opinion was ren-
dered without full briefing or argument”) (citing Gray v.
Mississippi, 481 U.S. 648, 651, n.1 (1987)); United States v.
Dixon, 509 U.S. 688, 716 (1993) (“A summary reversal, like
Harris, ‘does not enjoy the full precedential value of a
case argued on the merits.” Today’s decision shows the
pitfalls inherent in reading too much into a ‘terse per
curiam.” ") (Rehnquist, C. J., concurring in part and dis-
senting in part) (citations omitted).

In addition to the fact that LaGrand lacks authorita-
tive value, it is also distinguishable from Carpenter’s
case. Unlike Carpenter, LaGrand specifically waived both
his underlying merit claim (that lethal gas is unconstitu-
tional) and his cause argument that he was denied the
ineffective assistance of counsel. LeGrand was precluded
from challenging his means of execution because he
declared, and later reaffirmed, that he desired to be exe-
cuted by lethal gas. LaGrand, 119 S. Ct. at 1020. As a
result, this Court determined that Teague v. Lane, 489 U.S.
288 (1989), operated to preclude the resurrection of a
habeas claim that was expressly waived. LaGrand, 119
S. Ct. at 1020.

LaGrand also conceded at the district court level that
his ineffective-assistance-of-counsel claim lacked merit.
Id. at 1021. Therefore, he could not later assert it as cause
for the default of another habeas claim. It was LaGrand’s
knowing and voluntary waiver of his claims which
prompted this Court to grant Arizona’s application to
vacate the Ninth Circuit’s order restraining Arizona from
executing LaGrand by lethal gas. Id. at 1021 (“Walter
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LaGrand entered a waiver of any potential claims of
ineffective assistance of counsel and Burke [LaGrand’s
attorney] indicated to the Court that he believes that no
such grounds exist. LaGrand v. Lewis, 883 F. Supp. 451, 456
n.3 (1995)”). LaGrand was decided on the basis of waiver,
not because LaGrand’s ineffectiveness claim was pro-
cedurally defaulted.

The partially quoted sentence that the Warden exclu-
sively relies upon is actually an alternative and unex-
plained finding within the per curiam opinion and lacks
the force of an adjudication. The unedited passage that
the Warden cites reads in its entirety:

Walter LaGrand’s alternative argument, that his
ineffective assistance of counsel claim suffices as
cause, also fails. Walter LaGrand specifically
waived the claim that his trial counsel was inef-
fective, representing to the District Court prior
to filing his first federal habeas petition that
there was no basis for such claims. See LeGrand
v. Lewis, supra, at 456 n.3; LaGrand v. Stewart,
supra, at 1269. In addition, the ineffective assis-
tance of counsel claim is, itself, procedurally
defaulted. The Arizona court held that Walter
LaGrand’s ineffective assistance arguments
were barred pursuant to a state procedural rule,
see State v. LaGrand, No. CR-07426, Minute Entry
(Pima County Super. Ct. March 2, 1999), and
Walter LaGrand has failed to demonstrate cause
or prejudice for his failure to raise these claims
on direct review.”

LaGrand, 119 S. Ct. at 1021.

While LaGrand does not resolve the issue before this
Court, the answer can be found woven throughout this
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Court’s habeas corpus jurisprudence. This Court has
always treated habeas claims and reasons advanced as
cause for the default of those claims differently. This
difference in treatment is the basis of Carpenter’s argu-
ment that the procedural default doctrine does not apply
to his cause argument.

B. THIS COURT HAS ALWAYS TREATED
“MERIT” CLAIMS AND “GATEWAY” CLAIMS
DIFFERENTLY, AND IT SHOULD CONTINUE
TO DO SO.

There are two types of claims advanced in federal
habeas corpus proceedings. “Merit” claims are those
claims upon which a federal court may grant relief.
“Gateway” claims are those claims which are used to
explain why otherwise procedurally barred constitutional
claims should be considered on the merits. The Warden
recognizes that cause arguments serve a “gate-keeping”
function. Warden’s Merit Brief, p. 18. The Warden fails,
however, to distinguish between the distinct purposes of
" gateway and merit claims or between the relevant state
interests they implicate.

The procedural default doctrine is not applicable to
gateway claims for two reasons. First, a federal court may
not grant relief from a state court judgment based purely
upon a gateway claim; the favorable resolution of a gate-
way claim merely permits a federal court to consider an
otherwise defaulted merit claim. Thus, a state’s interest in
finality is not compelling at the gate-keeping stage
because the petitioner is merely seeking authorization
from the court to apply for the writ. Second, the question
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of procedural default is a purely federal inquiry. Federal
courts decide which merit claims should be reviewed.
And while a state’s disposition of a case on procedural
grounds is a relevant consideration with respect to merit
claims, a state may not preemptively determine the scope
of a federal court’s discretion. Consequently, for purposes
of gateway claims alone, exhaustion is enough.

1. In Herrera v. Collins, 506 U.S. 390 (1993),
and Schlup v. Delo, 513 U.S. 298 (1995), this
Court defined the difference between merit
claims and gateway claims.

Two decisions from this Court explain that gateway
claims and merit claims are functionally different. While
not squarely presented with the issue posed here, Herrera
v. Collins, 506 U.S. 390 (1993); and Schlup v. Delo, 513 U.S.
298 (1995), explain that merit claims and gateway claims
serve distinct purposes.

In Herrera, the habeas petitioner alleged that he was
actually innocent of the crime for which he was convicted
and sentenced to death, but he did not allege a constitu-
tional, trial error. Without an accompanying constitu-
tional claim, a plurality of this Court held, his claim of
actual innocence was irrelevant. “A claim of ‘actual inno-
cence’ is not itself a constitutional claim, but instead a
gateway through which a habeas petitioner must pass to
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have his otherwise barred constitutional claim considered
on the merits.” Herrera, 506 U.S. at 404.5

Herrera’s claim of actual innocence was of no import
because Herrera did not seek excusal of a procedural
error so that he might bring an independent constitu-
tional claim challenging his conviction or sentence. Id.
The gateway claim of actual innocence would only be
relevant if “the prisoner supplements his constitutional
claim with a colorable showing of actual innocence.” Id.
at 404 (emphasis in original) citing Kuhlman v. Wilson, 477
U.S. 436, 454 (1986). In other words, had Herrera pre-
sented a separate merit claim — one amounting to a denial
of a federal constitutional right — Herrera could have
asserted actual innocence as his gateway claim to excuse
the default of his merit claim.

.~ It was of no consequence to this Court that Texas
refused to entertain Herrera’s newly discovered evidence
of actual innocence. Herrera, 506 U.S. at 411. “A petitioner
otherwise subject to defenses of abusive or successive use
of the writ may have his federal constitutional claim
considered on the merits if he makes a proper showing of
actual innocence.” Id. at 404. Carpenter asserts that
because the gateway claim could not, itself, disturb the
finality of Herrera’s conviction, this Court did not apply
the procedural default doctrine.

Herrera failed because he could not articulate a fed-
eral, constitutional claim requiring exercise of the Great

5 While Herrera was a plurality opinion, all nine Justices of
this Court agreed that Herrera’s actual innocence claim could
serve as a gateway to another constitutional claim.
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Writ; he attempted to open a gateway to nowhere. But the
petitioner in Schiup v. Delo, 513 U.S. 298 (1995), did it
right.

Schlup filed a second federal habeas corpus petition
asserting that he was actually innocent and that he was
denied the effective assistance of trial counsel. Schlup’s
ineffectiveness claim was procedurally defaulted; nev-
ertheless, this Court remanded his case for further pro-
ceedings to determine if he could demonstrate sufficient
evidence of his actual innocence so that the procedural
default of his ineffectiveness claim could be excused.
Schlup, 513 U.S. at 332.

In doing so, this Court again noted the fundamental
distinction between gateway claims and merit claims.
Gateway claims, this Court held, are procedural rather
than substantive. 513 U.S. at 314. Because no relief can be
granted on claims that are purely procedural, a state has
no interest in blocking a federal court’s review of that
claim; therefore, the federal courts were not restrained by
the fact that much of Schlup’s evidence of actual inno-
cence was presented for the first time in a successor
habeas petition. Id. Rather, this Court characterized
Schlup’s case as resting, in the final analysis, on his
underlying merit claim, which could only be addressed if
Schlup proved his gateway claim. Id. at 316.

While Herrera and Schlup both dealt with the funda-
mental-miscarriage-of-justice exception to procedural
default, both cases teach that all claims advanced in
federal habeas proceedings and, indeed, all arguments
advanced in support of them, need not be constrained by
the doctrines of exhaustion and procedural default. See
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Vasquez v. Hillery, 474 U.S. 254, 257-58 (1986) (“We have
never held that presentation of additional facts to the
district court, pursuant to that court’s directions, evades
the exhaustion requirement when the prisoner has pre-
sented the substance of his claim to the state courts”).
Federal courts unquestionably owe a great degree of
respect to state-court judgments, but not at the expense of
an Article III Court’s discretion to determine, in the first
instance, if merit claims should be reviewed. See Reed v.
Ross, 468 U.S. 1, 15 (1984) (“This Court has never held,
however, that finality, standing alone, provides a suffi-
cient reason for federal courts to compromise their pro-
tection of constitutional rights under § 2254”). Comity
requires more than protecting the states’ interests; those
interests must be weighed against the federal courts’
authority to remedy fundamental wrongs committed by
the states.

2. The Exhaustion and Procedural Default
Doctrines serve distinct purposes.

While federal courts must respect a state-court con-
viction, the state courts must also respect the federal
judiciary’s role in determining when claims are properly
reviewable in habeas corpus proceedings. Accepting the
Warden’s position, federal courts will be precluded from
considering meritorious constitutional claims once a state
- rightly or wrongly - has foreclosed consideration of an
argument upon which a petitioner does not seek federal
relief. In short, the Warden is attempting to co-mingle the
doctrines of exhaustion and procedural default when this
Court has held that the doctrines accomplish different
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goals. See O’Sullivan v. Boerckel, 119 S. Ct. 1728, 1732
(1999).

The exhaustion doctrine serves two, simple goals.
The exhaustion doctrine exists to give state courts the
first opportunity to rule on the constitutionality of its
own cases. See Ex Parte Royall, 117 U.S. 241 (1886);
Boerckel, 119 S. Ct. at 1732. It also exists to encourage state
courts to be the primary guarantor of prisoner’s federal,
constitutional rights. Id.

The exhaustion doctrine is designed to give the state
courts a full and fair opportunity to resolve federal con-
stitutional claims before those claims are presented to the
federal courts. Boerckel, 119 S. Ct. at 1732. State prisoners,
therefore, meet the exhaustion requirement by presenting
their constitutional claims through one complete round of
the State’s established appellate review process. Id. Once
a prisoner fulfills that obligation, the relevance of the
underlying comity concern behind the exhaustion doc-
trine ends.

The problem of procedural default is separate from
the question whether a state prisoner has exhausted state
remedies. Engle v. Isaac, 456 U.S. 107, 125-126 n. 28 (1982).
The procedural default doctrine is concerned with the
finality of a state decision. If a prisoner does not comply
with a state’s procedural rulesé so as to deprive the state
of its ability to address a federal constitutional, merit

¢ This assumes that a state’s procedural rules are fair and
adequate. If they are not, a state has no legitimate interest in the
finality of its decision not to reach the merits of a federal,
constitutional claim.
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claim, then a federal court should not reach that claim
and upset the state verdict.

States have a right to rely upon their own procedural
framework for deciding cases. If a prisoner does not play
by the state’s rules, a state need not address federal
constitutional claims on their merits, and the state has a
strong interest in the finality of its decision. See Francis v.
Henderson, 425 U.S. 536 (1976); Wainwright v. Sykes, 433
U.S. 72 (1977).

A state’s finality interest is only implicated with
merit claims because resolution of a merit claim in a
petitioner’s favor disturbs a state’s criminal verdict. Gate-
way claims do not disturb a state conviction because
resolution of those claims in a petitioner’s favor only
permits a federal court to continue its review of a state
conviction. That distinction is critical. If a state conviction
cannot be upset based upon a gateway claim, then the
state’s finality interest is not compelling. If the State’s
finality interest is not compelling, the procedural default
analysis is not relevant. See Keeney v. Tamayo-Reyes, 504
US. 1, 19 (1992) (O’Conner, ]. dissenting) (procedural
default concerns “whether the federal court will consider
the merits of the claim, that is, whether the court has the
authority to upset a judgment” (emphasis in original)).

In Carpenter’s case, his gateway claim of ineffective
appellate counsel was subject to the exhaustion doctrine
because it presented a claimed constitutional violation.
Therefore, Ohio had an obligation to enforce federal con-
stitutional law and should have done so. But because
resolution of Carpenter’s ineffectiveness claim only per-
mitted the district court to evaluate his illegal-plea claim,
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resolution of the ineffectiveness claim did not threaten
the finality of Carpenter’s conviction. Therefore, the pro-
cedural default doctrine is not applicable to Carpenter’s
ineffectiveness claim.

The Sixth Circuit correctly understood that Carpen-
ter’s gateway and merit claims served different purposes.
The Sixth Circuit did not apply the procedural default
doctrine to Carpenter’s ineffectiveness claim because
Ohio’s finality interest was not compelling at that stage of
the analysis. Only after Carpenter met the extraordinarily
high burden of proof required by Strickland v. Washington,
466 U.S. 668 (1984), could the Sixth Circuit address Car-
penter’s underlying merit claim. In the end, the Sixth
Circuit determined that Ohio had no legitimate interest in
the finality of Carpenter’s conviction because it was
responsible for appellate counsel’s ineffectiveness, and
Ohio was responsible for illegally obtaining Carpenter’s
plea.

C. THIS COURT HAS NEVER APPLIED THE
PROCEDURAL DEFAULT DOCTRINE TO
GATEWAY CLAIMS.

Historically, this Court has only applied the pro-
cedural default doctrine to merit claims. It is the Warden,
not Carpenter, who wishes to break away from twenty
years of this Court’s precedent by adding yet another
layer of procedural default analysis to a process already
fraught with complexity and confusion.

For over twenty years, it has been this Court’s prac-
tice to apply the procedural default doctrine in the eval-
uation of merit claims alone. See Coleman v. Thompson, 501
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U.S. 722 (1991); Murray v. Carrier, 477 U.S. 478 (1986); Reed
v. Ross, 468 U.S. 1 (1984); Engle v. Issac, 456 U.S. 107
(1982); Wainwright v. Sykes, 433 U.S. 72 (1977); Francis v.
Henderson, 425 U.S 536 (1976); and McCleskey v. Zant, 499
U.S. 467 (1991); see also Keeney v. Tamayo-Reyes, 504 U.S. 1,
19 (1992) (O’Connor J., dissenting) (noting that Coleman,
Murray, Reed, Engle, Sykes, Francis, and Zant, all were only
concerned with whether federal courts could consider the
merits of a claim). Unable to present this Court with any
authority that suggests the procedural default doctrine
should be extended to cause arguments, the Warden
attempts to accomplish his goal by relying upon the facts
of Murray v. Carrier, 477 U.S. 478 (1986).

The Warden argues that Carrier stands for the propo-
sition that a petitioner’s gateway claim of ineffectiveness
must not be procedurally defaulted in order for a federal
court to consider it. Warden’s Merit Brief, p. 23. The
Warden supports his conclusion by arguing that Carrier’s
gateway claim was not procedurally defaulted; therefore,
the Warden reasons, this Court properly considered it as
cause for Carrier’s defaulted merit claim. Warden’s Merit
Brief, p. 22. The Warden's analysis of Carrier, however, is
incorrect.

There was no Sixth Amendment claim of ineffective-
ness presented to this Court for review in Carrier.” In fact,

7 Even the Warden’s amici do not agree with his assessment
of Carrier. “Carrier had not raised an independent claim of
assistance of counsel in state court. In fact the Court found that
Carrier ‘disavowed any claim that counsel’s performance on
appeal was so deficient as to make out an ineffective assistance
of counsel claim.” ” Amici Brief, p. 5.
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this Court made a point of noting that Carrier abandoned
his ineffectiveness claim in the Fourth Circuit and pro-
ceeded to this Court relying solely on the non-constitu-
tional claim of “attorney inadvertence” as the cause for
his defaulted merit claim. Carrier, 477 U.S. at 483.

Carrier’s real gateway claim — an inadvertent mistake
by counsel -~ was raised for the first time in the Fourth
Circuit. Id. at 483. Even so, this Court considered whether
that gateway claim was cause for the defaulted merit
claim. Ultimately, Carrier’s argument failed because his
gateway claim did not amount to cause for the default of
his merit claim. Id. at 489.

The Warden is accurate in one sense. Carrier held that
when a constitutional violation is asserted as cause for a
procedural default, the constitutional gateway claim
should be exhausted. Carrier, 477 U.S. at 489. Through
Carrier, this Court informed habeas petitioners that if
they wish to assert ineffective assistance of counsel as
cause, they have to: 1] present the ineffective assistance
as an independent claim in state court; 2] assert an inef-
fective assistance claim that rises to the level of a Sixth
Amendment violation; and 3] exhaust the ineffective-
assistance-of-counsel-claim through the state courts. Id. at
488-489.

This Court’s consideration of Carrier’s non-constitu-
tional gateway claim of attorney inadvertence despite the
fact that it was procedurally defaulted, is telling. Carrier
stands for the proposition that a gateway claim may be
asserted as cause for the procedural default of another
merit claim even if the gateway claim is procedurally
defaulted. The very facts of Carrier demonstrate that.
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Carpenter complied with Carrier. He presented his
claim to Ohio through the appropriate procedural mecha-
nism and, consistent with O’Sullivan v. Boerckel, 119 S. Ct.
1728 (1999), he pursued it all the way to the Supreme
Court of Ohio. The Warden conceded that Carpenter’s
ineffectiveness claim was exhausted, and the Sixth Circuit
held that the claim was properly exhausted. J.A. 59.

Despite his concession in the district court, the War-
den now paints Carpenter as depriving Ohio of an oppor-
tunity to address the merits of his ineffectiveness claim
because Carpenter filed his Rule 26(B) application
beyond the ninety-day period of an inconsistently
applied rule. But as discussed in section II, infra, the
Warden mischaracterizes the very rule upon which he
relies. The Ohio appellate courts have full discretion to
entertain an application for reopening filed beyond the
ninety-day period if they determine “good cause” exists
or that the claims themselves are meritorious. Rule 26(B)
is not a bright-line test but a discretionary rule. If the
State of Ohio wished to reopen Carpenter’s direct appeal
after reviewing his claims, it certainly could have.
Indeed, Carpenter presented the claim to the Ohio courts
at every available opportunity.

Principles of comity do not require placing a pro-
cedural default analysis on claims asserted as cause. The
exhaustion requirement mandated by Carrier is sufficient
because it ensures that a state court’s available remedies
are not ignored. The Carrier Court did not implement a
procedural default requirement for claims asserted as
cause, and one should not be engrafted now. Carpenter
properly exhausted his ineffective-assistance-of-counsel
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claim, and his underlying illegal-plea claim is mer-
itorious.

Just last term, this Court implicitly rejected the War-
den’s “double procedural default analysis” argument in
Strickler v. Greene, 119 S. Ct. 1936 (1999). In Strickler, the
habeas petitioner discovered a valid Brady v. Maryland,
373 U.S. 83 (1963), claim while his case was pending in
federal court. Strickler conceded that the claim was pro-
cedurally defaulted. The cause arguments advanced to
excuse the default of the Brady claim were the same as the
underlying facts of the Brady claim itself; therefore,
Strickler’s merit claim and his gateway claim were both
procedurally defaulted.

Despite the “double default”, this Court considered
the facts of the Brady claim as cause for Strickler’s merit
claim. Strickler, 119 S. Ct. at 1949. Because two of the
three components of the Brady test mirror the traditional
cause and prejudice test, the Strickler Court determined
that it could consider the Brady elements as cause for the
procedural default. Id. There was no need to engage in a
separate analysis of the procedural default, this Court
held, because the Brady claim itself accommodated all of
the interests the cause and prejudice test is designed to
protect. Id. at 1949.

Strickler suggests that employing the cause and preju-
dice test twice with respect to a Brady claim (once to the
defaulted merit claim and once to the gateway claim) to
reach the merits of a procedurally defaulted claim is a
redundant exercise. The same can be said when ineffec-
tiveness is asserted as the cause for a procedurally
defaulted merit claim. Even assuming that a state has
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some compelling interest that is implicated at the gate-
keeping stage, the extraordinarily high burden imposed
by Strickland v. Washington, 466 U.S. 668 (1984), accommo-
dates all of a state’s interests that are traditionally pro-
tected by the procedural default doctrine. This Court said
as much in Kimmelman v. Morrison, 477 U.S. 365 (1986).

In Kimmelman, this Court held that only by meeting
the extraordinarily high burden of Strickland can a habeas
petitioner secure relief even though the ineffectiveness is
predicated on a defaulted Fourth Amendment claim. In
doing so, this Court specifically rejected the argument
that state interests could not be adequately protected if
federal courts could consider defaulted Fourth Amend-
ment claims in the context of attorney ineffectiveness.
Kimmelman, 477 U.S. at 380-381.

Because Strickland is such a highly demanding test,
this Court also rejected the notion, raised by the Warden’s
Amici, that applying Strickland to reach the merits of an
otherwise defaulted Fourth Amendment claim would dis-
turb a great many state-court judgments. Amici Brief, p. ii.
To the contrary, the Kimmelman Court held that the mere
assertion of ineffective assistance of counsel does not
automatically cure the procedural default of a merit
claim:

Petitioners [the Warden] predict that every
Fourth Amendment claim that fails or is
defaulted in state court will be fully litigated in
federal habeas proceedings in Sixth Amendment
guise, and that, as a result, many state-court
judgments will be disturbed. They seem to
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believe that a prisoner need only allege ineffec-
tive assistance, and if he has an underlying mer-
itorious Fourth Amendment claim, the writ will
issue and the State will be obligated to retry him
without the challenged evidence. Because it
ignores the rigorous standard which Strickland
erected for ineffective assistance claims, peti-
tioners’ forecast is simply incorrect.

Kimmelman, 477 U.S. at 381. “A criminal defendant who
obtains relief under Strickland does not receive a windfall;
on the contrary, reversal of such a conviction is necessary
to ensure a fair and just result.” Id. at 393 (Rehnquist, J.,
concurring in judgment).

The same can be said here. It is only after Carpenter
completely exhausted his ineffectiveness claim and satis-
fied Strickland that the Sixth Circuit reached his underly-
ing merit claim. By satisfying and exhausting his
ineffective-assistance-of-counsel claim, Carpenter did not
subvert any state interests.

Carpenter’s case demonstrates the inherent inequity
in the Warden’s argument. Carpenter was denied the
effective assistance of counsel on appeal because his ille-
gal-plea claim was not raised - conduct that must be
attributed to the State of Ohio. Kimmelman, 477 U.S. at
379; Carrier, 477 U.S. at 488. The merits of that claim were
not reviewed by the Ohio courts because they relied upon
an inadequate and fundamentally unfair rule to bar con-
sideration of Carpenter’s ineffectiveness claim. J.A. 43.
The Warden now wants to rely upon the purported
default Ohio caused and Ohio’s unfair refusal to remedy
the problem as a means of restricting the federal courts
from even entertaining the notion Carpenter’s illegal-plea
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claim might have merit. Carpenter has done nothing
wrong. If equitable considerations truly guide the use of
the Great Writ, then Carpenter should be permitted to
divorce himself from the very state process that has
caused his claims to go unnoticed for ten years.

D. WHETHER A PROCEDURAL DEFAULT MAY
BE EXCUSED PRESENTS A QUESTION OF
PURE FEDERAL, PROCEDURAL LAW.

Aside from the conceptual difference between merit
claims and gateway claims, there is another, and perhaps
simpler, reason why gateway claims need not be sub-
jected to a procedural default analysis. Whether a cogni-
zable procedural default has occurred is purely a
question of federal procedural law. Unlike substantive,
federal constitutional matters, state and federal courts do
not have a concomitant obligation to apply federal pro-
cedural law. See Boerckel, 119 S. Ct. at 1732. Thus, the
federal courts should not be constrained by state deci-
sions when deciding the procedural question of whether
to exercise their discretion and consider if a petitioner
may apply for the writ of habeas corpus.

The Warden draws no distinction between merit
claims and gateway claims and believes that the states
determine the scope of federal review. But Carrier itself
held that a state has no business deciding matters of
federal procedural law:

[W]e think that the exhaustion doctrine, which
is ‘principally designed to protect the state
courts’ role in the enforcement of state judicial
proceedings’ generally requires that a claim of
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ineffective assistance be presented to the state
courts as an independent claim before it may be
used to establish cause for a procedural default.
The question whether there is cause for a pro-
cedural default does not pose any occasion for
applying the exhaustion doctrine when the fed-
eral court can adjudicate the question of cause -
a question of federal law - without deciding an
independent and unexhausted constitutional
claim on the merits.

Carrier, 477 U.S. at 488-89 (citations omitted).

If a gateway claim asserts a denial of a federal consti-
tutional right, it must be exhausted. Carrier, 477 U.S. at
489. But that is as far as the states’ involvement should go
especially when a claim of ineffective assistance is
advanced to excuse a procedural default. To hold other-
wise would strip federal courts of the ability to determine
how and when they should entertain the merits of a
habeas corpus petition.

Exhaustion is enough in this case because it is only
concerned with whether Carpenter presented his claim of
appellate ineffectiveness to Ohio. He did so. Ohio did not
address Carpenter’s ineffectiveness claim — not because
the Ohio courts were unable to address the claim but
because they chose not to.

Because the appellate-ineffectiveness claim is
advanced here to explain the purported federal default of
Carpenter’s illegal-plea claim, Ohio’s interest in the final-
ity of Carpenter’s conviction is not compelling. Carpenter
does not seek relief based upon his gateway claim. He is
only using it to explain what happened with respect to
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his illegal-plea claim ~ a question of pure, federal pro-
cedural law and one that does not impact Ohio’s interest
in the finality of Carpenter’s conviction. For those rea-
sons, exhaustion is enough.

IV

EXTENDING SYKES WOULD COST MORE MONEY,
DELAY THE RESOLUTION OF HABEAS CASES, AND

MARK A RETREAT FROM THIS COURT’S PRECE-
DENT.

Accepting the Warden’s invitation to extend Sykes to
cause arguments will cost more money and further delay
the resolution of habeas corpus cases, thereby impeding
the efficiency of the federal courts. As a practical matter,
extending Sykes will require another round of procedural
default litigation before a federal court may exercise its
discretion to review habeas claims.

The only opportunity for a state to raise the Sykes
affirmative defense to the cause and prejudice arguments
is after a prisoner offers a cause and prejudice argument
in his traverse. Thus, states would be required to file a
sur-reply or a separate pleading regarding the alleged
procedural default. The petitioner would respond to that
pleading and file additional pleadings for discovery, sup-
plementation of the record or for evidentiary proceedings
to contest the alleged procedural default. Only then could
a federal court effectively consider whether there is a
cognizable procedural default for a petitioner’s asserted
cause argument, and if so, whether the prisoner has
offered adequate cause to excuse the procedural default
as to his first layer of cause. Simply put, habeas costs
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would rise by requiring the federal court’s consideration
of these additional federal issues.®

In Withrow v. Williams, 507 U.S. 680, 693-694 (1993),
this Court addressed a similar cost issue when it decided
that Stone v. Powell, 428 U.S. 465 (1976), did not prohibit
the consideration of Miranda claims in federal habeas
proceedings. This Court indicated:

We likewise fail to see how purporting to elimi-
nate Miranda issues from federal habeas would
go very far to relieve such tensions as Miranda
may now raise between the two judicial sys-
tems. Relegation of habeas petitioners to
straight involuntariness claims would not likely
reduce the amount of litigation, and each such
claim would in any event present a legal ques-
tion requiring an “independent federal deter-
mination” on habeas.

Withrow, 507 U.S. at 694 (emphasis added) (citation omit-
ted).

If the Warden’s argument is accepted, there will be

~ additional burdens imposed upon a federal court as it

answers the Warden’s proposed federal questions. The
federal court would be required to expend more time and
resources to wade through the added filings and proceed-
ings concerning those federal questions. As a practical
matter, the court would be required to determine the
federal question whether the alleged procedural default

8 Not mentioned by the Warden is the obvious point that if
a petitioner has procedurally defaulted his gateway cause
argument, then more than likely he has also procedurally
defaulted his pre-gateway cause argument. The habeas remedy
would become a perpetual abyss of procedural default.



46

of the gateway cause argument is a cognizable procedural
default under Sykes.® If a warden satisfies Sykes, the fed-
eral court would be required to then determine the fed-
eral question whether a petitioner has cause and
prejudice for the default of his gateway cause arguments,
or can meet the manifest-miscarriage-of-justice excep-
tion.1° By imposing a requirement that a court answer the
added federal questions, there would be an increase in
the litigation before the court and an increase in the
burdens imposed upon a federal court.

The Warden’s request would inject more doctrinal
complexity into an already intricate system of threshold
rules, which go only to the satellite question whether
federal habeas courts can exercise the jurisdiction that
Congress has given them by statute. The very point of
Carrier was to make the job of habeas courts manageable
by giving them a familiar (and demanding) standard to
apply, i.e., Strickland. Carrier, 477 U.S. at 488-489 (Strick-
land test decreases costs to federal judiciary as opposed to
inadvertence of counsel test).

The Warden invites this Court to blur the distinction
between the exhaustion and procedural default doctrines.
Last term, this Court reaffirmed its long-standing view

9 If answered negatively, the federal court would be
required to return to the federal question concerning the
gateway cause argument raised in response to a cognizable
procedural default of the merits claim.

10 If answered affirmatively, the federal court would be
required to return to the federal question concerning the
gateway cause argument raised in response to a cognizable
procedural default of the merits claim.
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that the exhaustion and procedural default doctrines
involve distinct issues that serve different interests.
O’Sullivan v. Boerckel, 119 S. Ct. 1728, 1734 (1999); 119
S. Ct. at 1736-1737 (Stevens, ]., Dissenting). See also Sykes,
433 U.S. at 78-79; Engle v. Isaac, 456 U.S. 107, 125-126 n. 28
(1982). The Warden now asks this Court to abandon these
precedents and ignore the distinction between the two
doctrines. He does so without offering a compelling rea-
son to do so.

Accepting the Warden'’s invitation would further tax
federal judicial resources. For those reasons, Carpenter
urges this Court to decline the Warden’s invitation to
extend Sykes to cause arguments.

&
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CONCLUSION

Robert W. Carpenter respectfully requests that the
Warden’s Writ of Certiorari be dismissed. In the alterna-

tive, Carpenter respectfully requests that this Court
affirm the decision of the United States Court of Appeals
for the Sixth Circuit.
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