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INTRODUCTION

The Tenth Circuit erred in sustaining two federal live-
stock grazing regulations that had been struck down by the
U.S. District Court for the District of Wyoming.! The first of
these regulations abandons the adjudicated grazing preference
in favor of “permitted use” (“Permitted Use Rule”). The
second prospectively vests title in the United States to all
range improvements on the public lands (“Range Improve-
ments Rule”). This brief will demonstrate how these regula-
tions violate the Taylor Grazing Act (“TGA”) and cause
pervasive damage to the western livestock industry, the finan-
cial services industry, the environment and the unique rural
cultures of the American West.

ISSUES

1. 1Is the Bureau of Land Management (“BLM”) grazing
preference (i.e.. preferred status in utilizing available forage
up to an adjudicated limit) a grazing privilege “recognized
and acknowledged” which must be “adequately safeguarded”
under the TGA (challenge to the “Permitted Use Rule”)?

2. Does the regulation prospectively vesting title to all
range improvements in the United States contravene the
TGA's requirement to adequately safegnard recognized graz-
ing privileges and to stabilize the livestock industry (chal-
lenge to the “Range Improvements Rule™)?

INTERESTS OF AMICUS CURIAE

This amicus brief is prepared on behalf of the Alameda
Bookcliffs Ranch, the New Mexico Cattle Growers Associa-
tion, the New Mexico Public Lands Council, the New Mexico

1 Both Appellants and Appellees have consented to the filing of this
brief. Neither Appellants’ nor Appellees’ counsel authored this brief in
whole or in part. No person or entity, other than the Amicus Curiae, their
members, or their counsel made a monetary contribution to the preparation
and submission of this brief. This brief was authored by Karen Budd-Falen
and Jeffrey B. Teichert, attorneys of Budd-Falen l.aw Offices, P.C.
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Wool Growers Association, Inc., the Arizona and New Mex-
ico Coalition of Counties for Stable Economic Growth and the
Production Credit Association of New Mexico. These individ-
uals and organizations have a direct and substantial interest in
the outcome of this case, specifically in maintaining the

integrity of the grazing permits and leases? on lands managed
by the BLM.

The Alameda Bookcliffs Ranch is a large “federal lands™3
ranch located south of Vernal, Utah. As a federal lands ranch,
1ts viability is completely dependent upon the use of its BLM
grazing permits and the ownership of its range improvements.
In 1992, the ranch had an estimated carrying capacity of 2500
head of livestock year around. Because only 27 percent of the
ranch consists of property owned in fee simple, the vast
majority of these 2500 head of livestock graze on BLM
managed lands year around. In 1992, the fair market value of
the Bookcliffs Ranch was $3,200,000. The appraisal estimat-
ing this value concluded that the “highest and best” use of the
property was as a commercial ranching operation. Because of
the small amount of private land owned by the Bookcliffs
Ranch, without its BLM permits and its improvements on the
BLM lands, the Ranch would be valueless.

The New Mexico livestock industry. specifically the New
Mexico Cattle Growers Association ("NMCGA”), the New
Mexico Public Lands Council (“NMPLC”) and the New Mex-
1co Wool Growers Association, Inc. (“NMWGA™), each repre-
senting its members, also has a substantial interest in the
outcome of this case. The NMCGA, NMPLC and NMWGA
are nonprofit associations formed and operated pursuant to
NMSA § 53-10-1 to § 53-10-8. Among the purposes for the
creation of these organizations is to ensure the continued
viability of public lands ranching in New Mexico.

2 For purposes of this brief, the terms “permits” and “leases” are used
synonymously.

* For purposes of this brief, the terms “federal lands™ and “public
lands™ are used synonymously.
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Many members of the NMCGA, NMPLC and NMWGA
are federal lands ranchers. Many of these members are depen-
dent upon their grazing permits on BLM managed lands and
have been adversely affected by the BLM’s Permitted Use
Rule, particularly the BLM’s elimination of their suspended
grazing use. Additionally, many NMCGA, NMPLC and
NMWGA members own the water rights and range improve-
ments on their BLM managed allotments. These water rights
and range improvements serve as the base property for their
BLM grazing permits. Without the ownerships of these water
rights and improvements, these permittees would no longer
qualify to own BLM grazing permits and leases.

The Arizona and New Mexico Coalition of Counties for
Stable Economic Growth (“Coalition™) also has a vital inter-
est in maintaining the use and integrity of BLM grazing
permits. The Coalition is a non-profit membership corpora-
tion consisting of 19 county governments in Arizona and New
Mexico, as well as numerous private individuals and busi-
nesses located within these two states. Each person, govern-
mental entity or business joining the Coalition must make an
application and pay the appropriate membership dues. The
Coalition’s mission includes protecting the rural economies of
Arizona and New Mexico, reinstating and reinforcing the
integrity of the federal lands multiple use policy, maintaining
and increasing the economic base which results from the
management of federal lands, establishing and protecting the
private property rights of individuals and industries which are
dependent on federal lands and monitoring the implementa-
tion of new regulations which impact management of the
federal lands.

Additionally, many Coalition members are local govern-
ments responsible for both the conservation of natural
resources within their counties and for the promotion of the
health, safety, and welfare of their citizens. See, e.g, Ariz.
Rev. Stat. § 11-806(B). The elimination of the livestock
industry on BLM lands as a result of the challenged regula-
tions will have a detrimental affect on the “health, safety and
welfare of these citizens” as well as the natural resources
within each member county.
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Furthermore, many Coalition members are ranchers
dependent on permits for use of BLM managed lands for
livestock forage. Because of their dependence, these members
will be substantially affected by the Tenth Circuit’s decision
allowing the BLM to eliminate their suspended use and to
acquire title to all future range improvements.

The Production Credit Association of New Mexico
(“PCA™) was organized in 1934, the same year that the Taylor
Grazing Act was signed into law. The PCA is part of the farm
credit system, and is authorized to make short and intermedi-
ate term loans to agricultural producers in 32 of New Mex-
1c0’s 33 counties. PCA’s portfolio has historically consisted of
loans to cattle and sheep operations. PCA is adversely
impacted by the elimination of the grazing preference in favor
of the Permitted Use Rule. PCA believes, as do other lenders,
that the Permitted Use Rule weakens the livestock permittee’s
expectation of predictable tenure in the range. Because the
Permitted Use Rule has lead to uncertainty, PCA is restricted
in its ability to lend money to federal lands ranchers. The vast
majority of the livestock operations in the State of New
Mexico are heavily dependent upon the use of the BLM lands.
Therefore. when regulations threaten the stability of BLM

grazing permits as loan collateral, PCA will be adversely
affected.

Additionally, because of the Range Improvements Rule,
the PCA can no ionger make loans for the construction of
range improvements because title to these improvements
belongs to the United States. The gradual loss of title to range
improvements not only diminishes the value of the grazing
permits and base property. but also weakens the value of such
permits as collateral for loans. Because of these interests,
these parties submit this amicus curiae brief supporting the
reversal of the Tenth Circuit’s decision in this case.

SUMMARY OF THE ARGUMENTS

This brief challenges two recently adopted BLM regula-
tions. The Permitted Use Rule, 43 C.F.R. § 4100.0-5 (1998),
bases decisions about the quantity of forage use authorized by

5

1

BLM grazing permits on “land use planning,” rather than on
long-standing preference adjudications. The grazing prefer-
ence historically included an adjudicated quantity of forage
which the permittee was entitled to use, if that quantity was
available on the designated range or allotment. If the adjudi-
cated quantity was not available, the preference entitlv.:d the
permittee to graze whatever quantity of forage was available.
This preference, with its quantity element, is among Fhe
grazing privileges “recognized and acknowledged” which
must be “adequately safeguarded” under the TGA. 43 US.C.
§ 315b.

In contrast, the Permitted Use Rule eliminates the quan-
tity element of the preference and takes the position tha't a
preference is merely a priority position over other grazing
permit applicants. However, a preference over others is 1.llu'-
sory and provides no safeguard for grazing privileges 1f it
does not specify the quantity of grazing it protects against
allocation to others.

The Range Improvements Rule, 43 C.F.R. § 4120.3-2(b)
(1998), vests title in the United States to all future improve-
ments constructed on the public range, regardless of who pays
for the improvements. The Range Improvements Rule also
violates the TGA’s requirement to adequately safeguard rec-
ognized and acknowledged grazing privileges by jeopardizing
ranchers’ qualifications for water based permits. In order to
attach a BLM grazing permit to a private water right, the
water must be “available and accessible to the authorized
livestock when the public lands are used for grazing.” 43
C.F.R. § 4100.0-5 (1994). Many water sources on public lands
are not available and accessible to livestock without range
improvements for the transportation of the water, either
because of geographic factors or because of regulations pre-
venting livestock presence near the water source. Without
control and use of this water, the permittee cannot hold a
BLM grazing permit. The Range Improvements Rule al.so
makes it much more difficult for ranchers to obtain permis-
sion and financing to construct improvements, again jeopar—
dizing the ranchers’ access to water and their qualifications
for grazing permits.
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ARGUMENTS

. The Permitted Use Rule Violates The TGA By Failing
To Adequately Safeguard Grazing Privileges

A. The Permitted Use Rule

Under the prior definition, “[g]razing preference means
the total number of animal unit months of livestock grazing
on public lands apportioned and attached to base property
owned or controlled by a permittee or lessee,” 43 C.F.R.
§ 4100.0-5 (1994), including “both active and suspended
use.” 43 CFR. § 4110.2-2(a) (1994). Under this definition,
the preference was not an absolute guarantee of livestock
numbers, but entitled the rancher to utilize the maximum
number of animal unit months (“AUMs")4 the range would
support, up to the adjudicated preference limit. P. Foss, Poli-
tics and Grass 148-49 (Univ. of Washington Press) (1960),
Brief Amicus Curiae of Alameda Book Cliffs Ranch, et al.,
App. 12-14 (hereinafter, the appendix filed by these amici at
the petition stage of these proceedings will be cited as “Peti-
tion App.”). If grazing use was reduced, the permittee
retained the suspended use to be reactivated when forage
conditions improved. Id. In essence, the preference limit
guaranteed the preference holder a preferred right to a fixed
share (or percentage) of the forage “available” on his allot-
ment. 43 C.F.R. § 4110.2-2(a) (1994). Once established, the
grazing preference “is to be regarded as an indefinitely con-

tinuing right.” Shufflebarger v. Commissioner, 24 T.C. 980,
992 (1955).

In contrast, under the Permitted Use Rule, “[p]ermitted
use means the forage allocated by, or under the guidance of,
an applicable land use plan for livestock grazing in an allot-
ment under a permit or lease and is expressed in AUMs.” 43
CFR. § 4100.0-5 (1998). The Permitted Use Rule bases

* An AUM is the amount of forage that can be consumed by one cow

or her equivalent {or a period of one month. 43 C.ER. § 4100.0-5 (1994)
(199R),

7

grazing decisions solely on land use plans® without the
guidance of the AUMs historically attached to the permit
holder’s base property. Additionally, under the Permitted Use
Rule, the permittee is not entitled to reclaim suspended use
AUMs if forage conditions improve, even if that improvement
is brought about by the permittee. This seriously jeopardizes
the permittees’ tenure on the BLM lands.

B. History of Private Grazing on the Public Lands

1. Grazing Districts Reserve Public Land for the
Primary Purpose of Grazing

Grazing on public lands began because the various
Homestead Acts failed to provide adequate acreage to support
a viable livestock operation in the arid west where forage was
sparse. P. Foss, Politics and Grass 26-30 (1960), Petition
App. 3-4, 9. Livestock operators therefore resorted to utiliz-
ing adjoining public lands for grazing. Id., Petition App. 6, 9.
As the number of ranchers utilizing the open range grew,
competition for finite range resources intensified, causing
“serious breaches of the peace and the loss of many lives.”
Omaechevarria v. ldaho, 246 U.S. 343, 344 (1918); see also
Penny & Clawson, Administration of Grazing Districts in The
Public Lands 461-62 (V. Carstensen, ed., University of Wis-
consin Press 1962) (reprinted from 29 Land Economics 23-34
(1953)), App. 1-2. At the insistence of the ranchers them-
selves, Congress enacted the TGA in 1934 to bring order and
predictability to public lands grazing. G. Coggins, et al.,

5 BLM land use plans are documents created pursuant to the Federal
Lands Policy and Management Act (“FLPMA"). 43 U.S.C. §§ 1701 et seq.
Land use plans generally establish (1) land areas for limited or restricted
use; (2) allowable resource use; (3) resource conditions and goals; (4)
program constraints and general management practices; (5) general
implementation for planned activities; and (6) intervals for monitoring. 43
C.FR. § 1601.0-5(k). Land use plans are to be amended or revised based on
monitoring and evaluation of new data or a change in circumstances. 43
C.FR. § 1610.5-6.
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Federal Public Land and Resources Law 132 (3d ed. 1993),
App. 3.

The TGA's policy of recognizing prior use was a cod-
ification of history.

[SJome of the earliest and most significant federal
“land laws” were in part legitimizations of uses that
were already taking place on the western lands by
pioneers and entrepreneurs who, until such legisla-
tion was passed, technically were either trespassers®
or at best mere licensees on the public domain.

P. Baldwin, Legal Issues Related to Livestock Watering in

Federal Grazing Districts, Cong. Service Rep. Doc. No.
94-688A, at 4 (1994).

As stated above, before the TGA, most grazing on public
fand was conducted on open range where grazing was not
restricted to particular areas and fencing out competitors was
illegal. Omaechevarria, 246 U.S. at 349 Dep’t of Agriculture
Tech. Bull. 301 at 38 (April 1, 1932), App. 4. However,
because of the disorder caused by open range grazing, many
livestock operators resorted to fencing the unregulated range.
P. Foss, Politics and Grass 30 (1960), Petition App. 6-8.
“When the Taylor Grazing Act was passed, these privately
owned fences on the public range were considered evidence
of prior use of the lands and thus gave the owner preference
in obtaining ‘range rights’ for his livestock.” Id.

The purpose of the TGA is “to stabilize, preserve, and
protect the use of public lands for livestock grazing pur-
poses. . .. " Barton v. United States, 609 F.2d 977 (10th Cir.
1979). As the court in Public Lands Council v. Babbitt, 154
F.2d 1160 (10th Cir. 1998) explained, “Congress enacted the
[TGA], establishing a threefold legislative goal to regulate the
occupancy and use of the federal lands, to preserve the land
and its resources from injury due to overgrazing, and ‘to
provide for the orderly use, improvement, and development of

6 “Grazing of livestock upon the public domain has always been
allowed and declared by the courts not 1o be trespass.” Dep't of Agriculture
Tech. Bull. 301 at 38 (April 1, 1932), App. 4.

9

the range'.” Id. at 1161. “One of the key issues the [TGA]
was intended to address was the need to stabilize the livestock
industry by preserving ranchers’ access to the federal lands in
a manner that would guard the land against destruction.” Id.

With passage of the TGA, Congress allowed for the
reservation of public lands for the primary purpose of graz-
ing.? See Taylor Grazing Act, President’'s Statement of
Approval, 1934 (Preface). Specifically, the TGA authorized
the Secretary of the Interior (delegated to the Grazing Ser-
vice, predecessor to the BLM) to create “grazing districts” on
all unreserved public land. Id.; 43 U.S.C. § 315. These graz-
ing districts were to “promote the highest use of the public
land, pending its final disposal.” Id. For a district to be
created, the land must be “chiefly valuable for grazing [live-
stock] and raising forage crops.” Id.

In addition to the President’s statement, Congressional
intent to reserve the land within grazing districts for livestock
grazing and crops was also reflected in the debate regarding
the TGA. As summarized in a 1994 report to Congress:

During congressional debates on the TGA, members

repeatedly referred to grazing district lands as being

“reserved” for grazing purposes and analogized the

grazing districts to forest reserves. Many provisions

of the TGA deliberately parallel those of the Forest

Organic Act of 1897. Grazing districts may be seen

as being both “reserved” in the sense that they were

removed from private appropriation and dedicated

to a particular purpose, and as being “public lands”

in the senses that private title to lands in grazing

7 As a legal matter, public land is “reserved” when it is set aside for a
specific use or purpose. For example, the 1897 Organic Administration
Act, 16 U.S.C. § 473, allowed for the creation of National forests. Under
that Act, those forest lands were “reserved” for the specific purposes of
timber production and watershed protection. /d. The Multiple Use-
Sustained Yield Act of 1960, 16 US.C. § 528, expanded the use of
National forests to include outdoor recreation, grazing, watershed
protection, and fish and wildlife production, so long as those uses were not
in derogation of the primary purposes for which the National forests were
intended. United States v. New Mexico, 438 11.S. 696, 705 (1978).
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districts could be obtained if the lands were
reclassified for such acquisition. District lands were
recorded on contemporaneous Department of Inte-

rior records as “Reserved Public Domain (Subject
to Taylor Act).”

P. Baldwin, Legal Issues Related to Livestock Watering in

Federal Grazing Districts, Cong. Service Resource Rep. Doc.
No. 94-688A, at 46 (1994).

As is the case with most reservations of public land, the
TGA also expressly withdrew the reserved land from all
forms of entry of settlement. 43 U.S.C. § 315. Grazing dis-
tricts “shall have the effect of withdrawing all public lands
within the exterior boundary of such proposed grazing dis-
tricts from all forms of entry and settlement.” /d. Thus, the
designation of an area of public land as a grazing district

effectively stopped other conflicting land uses, reserving the
land for livestock use.

In addition, the creation of a grazing district meant that
grazing must occur on the land.® As summarized by the Tenth
Circuit, “Congress intended that once the Secretary estab-
fished a grazing district under the TGA, the primary use of
that land should be grazing.” Public Lands Council v. Babbitt,
167 F.3d 1287, 1308 (10th Cir. 1999).9 Thus, except upon the

% The Secretary can modify the boundaries of a grazing district, but
unless land is removed from designation as grazing, the Secretary must use
it for grazing. 43 US.C. § 315. See generally, Mountain States Legal
Foundation v. Andrus, 499 F. Supp. 383 (D. Wyo. 1980) (holding that the
atent of FLPMA was to limit the ability of the Secretary of the Interior to

remove large tracts of public land from the operation of the public land
laws).

? The Tenth Circuit also ruled that grazing permits may only be issued
for grazing purposes and not for purposes such as conservation use. The
court explained that while the Secretary may include considerations such as
“conservation” within the terms of a grazing permit, and may even suspend
grazing for a period of time if in the best interest of the range, permits are

to be issued for grazing alone. Public Lands Council, 167 F.3d at 1308
(10th Cir. 1999).
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showing of “good cause,” the Secretary does not have discre-
tion to bar grazing within a grazing district. See 43 C.ER.
§ 4110.3 (1997) (stating that changes in grazing use “must be
supported by monitoring, field observations, ecological site
inventory or other data acceptable to the authorized officer.”)

The TGA also sets forth the duties of the Secretary
[BLM] with regard to grazing. The Secretary must “do any
and all things necessary to accomplish the purposes of [the
TGA] and to insure the objects of such grazing districts,
namely, to regulate their occupancy and use, to preserve the
land and its resources from destruction or unnecessary injury,
[and] to provide for the orderly use, improvement and devel-
opment of the range. . .. "0 43 U.S.C. § 315a. “The Secretary
shall make provision for the protection, administration, regu-
lation, and improvement of such grazing districts as may be
created. . . . ” Id. Thus, under the TGA, the Secretary shall
determine (1) who shall be allowed to graze within a grazing
district (i.e., who will receive a preference right) and (2) the
terms and conditions of such grazing to be included in the
grazing permit.

2. The Creation of Preference Rights within the
Grazing Districts

Preference rights determine who is entitled to graze live-
stock on the “reserved” public lands. The framers of the TGA
recognized that for a rancher to successfully graze livestock
on the public land, two things were necessary: 1) the owner-
ship of private property near the public land which can serve
as the base for a livestock operation; and 2) access to suffi-
cient water supplies which may serve the needs of the live-
stock. 43 U.S.C. § 315b. Congress also recognized that the
livestock industry would be best served if the ranchers who

10 According to the Public Rangelands Improvement Act (“PRIA™),
“rangeland” or “public rangeland” means BLM administered land “on
which there is domestic livestock grazing or which the Secretary concerned
determines may be suitable for domestic livestock grazing.” 43 U.S.C.
§ 1902(a).
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were best able to practically utilize the public lands, and who
were using the range at the time the TGA was passed, were

allowed the right to graze on the public lands. Id. The TGA
states:

The Secretary of the Interior is hereby authorized to
issue or cause to be issued permits to graze live-
stock on such grazing districts to such bona fide
settlers. residents, and other stock owners as under
his rules and regulations are entitled to participate
in use of range. . . . Preference shall be given in the
issuance of grazing permits to those within or near a
[grazing] district who are landowners engaged in
the livestock business, bona fide occupants or set-
tlers, or owners of water or water rights, as may be
necessary to permit the proper use of lands, water
or water rights owned, occupied, or leased by them
. except that no permittee complying with the
rules and regulations laid down by the Secretary of
the Interior shall be denied the renewal of such
permit. if such denial will impair the value of the
grazing unit of the permittee, when such unit is
pledged as security for any bona fide loan.

43 U.S.C. § 315b (emphasis supplied). Thus, owners of base

property or water rights near a grazing district have a superior
entitlement or “preference” to graze the public lands.

Preference rights also establish the amount or portion of
grazing, described in terms of AUMs of forage, to which each
person in the grazing district is entitled. Prior to 1995, the
BLM regulations defined grazing preference as “the total
number of animal unit months of livestock grazing on public
lands apportioned and attached to base property owned or
controlled by a permittee or lessee,” 43 C.F.R. § 4100.0-5,
including “both active and suspended use.” 43 C.F.R.
§ 4110.2-2(a) (1994). The preference was not an absolute
guarantee of livestock numbers, but allowed the rancher the
right to utilize the maximum number of AUMs the range will
support, up to the preference limit. /d.; P. Foss, Politics and
Grass 148-49 (1960), Petition App. 12. If grazing use
(“AUMs") was reduced, the permittee retained his suspended
use to be reactivated when forage conditions improved. Id.
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Congress clearly intended for ranchers who have invested
significant resources and time in grazing livestock on public
land, and who are qualified permit holders under the TGA, to
be entitled to grazing permits, through the system of prefer-
ence rights. As stated by the courts, “Congress intended that
under [the Taylor Grazing Act]. livestock owners, who

. . have been for a substantial period of time bona fide
occupants of certain parts of the public domain, and who are
able to make the most economic and beneficial use there-
of . .. are entitled to grazing permits. . . . ” Red Canyon Sheep
Co. v. Ickes, 98 F.2d 308, 313-14 (D.C. Cir. 1938). “We
recognize that the rights under the Taylor Grazing Act do not
fall within the conventional category of vested rights in prop-
erty. Yet, whether they be calied rights, privileges, or bare
licenses, or by whatever name, while they exist they are
something of real value to the possessors and something
which have their source in an epactment of the Congress.” /d.
at 315. “[The] valuable nature of the privilege to graze which
arises in a licensee whose license will in the ordinary course
of administration of the Taylor Grazing Act ripen into a
permit, makes that privilege a proper subject of equitable
protection. . . . " Id. at 316. Likewise, the court in McNeil v.
Seaton, 281 F.2d 931, 937 (D.C. Cir. 1960), commented that
the grazing permittee is “entitled to rely upon the preference
Congress had given him: to use the public range as dedicated
to a special purpose in aid of Congressional policy. . . .
Accordingly, [the] appellant [is] entitled to invest his time,
effort and capital and to develop his stockraising busi-
ness. . . . " Id

C. The Grazing Preference is a Privilege That Must
Be Adequately Safeguarded Under the TGA

After the TGA was passed, grazing districts were created
and privileges were formally adjudicated in a process that
took almost 20 years. Public Lands Council v. United States
Dep't of the Interior, 929 F. Supp. 1436, 1440 (D.Wyo.
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1996)."! The Tenth Circuit mistakenly held that historic pref-
erence, allowing the permit holder “to graze predictable
numbers of stock from permit to permit,” was not a grazing
privilege which must be “adequately safeguarded.” Public
Lands Council v. Babbirt, 167 F.3d 1287, 1294 (10th Cir.
1998). This is in error. The long standing preference system
made grazing numbers predictable by ensuring that the prefer-
ence holder’s share of the available forage, vis-a-vis the share
granted to other permittees, would not change. The TGA
specifically requires that the preference include a quantity
element, stating that: “[p]reference shall be given in the
issuznce of grazing permits . . . as may be necessary to permit
the proper use of lands, water or water rights owned, occu-
pied, or leased by [the permittees]. . . . " 43 U.S.C. § 315b.
Notwithstanding this language, in adopting the challenged
regulations, the BLM stated that “preference” merely pro-
vides a priority over others, without specifying the quantity to
which this priority applies. 60 Fed. Reg. at 9922. This vio-
tates the TGA's requirement that “grazing privileges recog-
nized and acknowledged shall be adequately safeguarded.” 43
U.S.C. § 315b.

1. Privileges ‘“[S]afeguarded” Under the TGA
Include the Recognition of “[G]razing
[P]rivileges [R]ecognized and [Alcknowl-
edged” Because of Prior Use

Although the TGA does not “create any right, title, inter-
est, or estate in or to the lands,” 43 U.S.C. § 315(b) (emphasis
supplied), it does safeguard privileges that already existed by
virtue of “previous use of the range.” F.R. Carpenter, Estab-
lishing Management Under the Tayvlor Grazing Act, address at
Montana State College (January 8, 1962), in 3 Rangelands 105,
LT (1981), Petition App. 14; Public Lands Council v. Babbitt,
cert. granted, 67 11 S L.W. 3773, 68 U.S.L.W. 3031 (U.S. Oct.

' For a helpful review of the adjudication process, see F. Obermiller.
Public Domain Grazing Adjudications Under the Taylor Grazing Act
{unpublished manuscript), Petition App. 16-25.
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12, 1999) (No. 98-1991); Public Lands Council, 167 F.3d at
1310 (Tacha, J., dissenting, citing McLean v. BLM, 133 IBLA
225, 231-32 nn. 9-10 (1995)). During debate on the TGA, its
sponsoring Congressman recognized the validity of grazing
privileges springing from prior use:

There are many vested rights, which should and must

be respected and protected, which have grown up on

the range. There are involved the rights of some who

graze across State lines; and, naturally, they do not

want those rights destroyed. They do not want to

take any chances [by leaving grazing regulation to

the states].
78 Cong. Rec. 5372 (1934) (statement of Rep. Taylor)
(emphasis supplied). Farrington Carpenter, the first Director of
the U.S. Grazing Service (predecessor agency to the BLM) also
confirmed that previous use of the public range created privi-
leges which should be *“adequately safeguarded” under the
TGA. Mr. Carpenter described the adjudication process as
follows:

[Tlhe Act [TGA] contained a clause that said we

should protect prior rights. What were prior rights?

Prior rights were previous use of the range. . . .
. . .. After many, many battles this is what they
finally decided. The rule was finally worked out that
anyone who in the 5 years immediately preceding the
Taylor Act had used the range in connection with his
land, either continuously for 2 years or any 3 years
in that period had prior use rights.
Carpenter at 111 (emphasis supplied), Petition App. 14-15; see also
P. Foss, Politics and Grass 62-63 (1960), Petition App. 10-11.

Approximately three years after the TGA was enacted, the
Interior Department issued a formal opinion stating that “prior
use of the public lands for grazing purposes in connection with
privately held property may be regarded as a most reasonable
standard for the granting of grazing privileges.” 56 Interior
Dec. 62, 64 (1937). Only four years after the TGA was enacted
the United States Court of Appeals for the District of Columbia
held that:

Congress intended that under [the TGA] livestock

owners, who, with their flocks, have been for a
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substantial period of time bona fide occupants of
certain parts of the public domain, and who are able
to make the most economic and beneficial use
thereof because of their ownership of lands, water
rights, and other necessary facilities, and who can
bring themselves under a preferred class under the
regulations by which the Secretary is authorized to
implement in more detail the general policy of the
[TGA], are entitled to grazing permits. . . .
Red Canyon Sheep v. Ickes, 98 F.2d 308, 313-14 (D.C. Cir.
1938). The TGA establishes that preference in the use of
federal rangelands rightly belongs to individuals with a history
of prior use, and that this preference is a grazing privilege
“recognized and acknowledged” which must be “adequately
safeguarded” under 43 U.S.C. § 315b.

2. The Grazing Preference was Historically
Attached to the Permit Holder’s Private Base
Property and the Number of AUMs in the
Preference was Based on the Carrying Capac-
ity of the Permit Holder’s Private Land

The preference included sufficient AUMs so that the pref-
erence holder could graze the same number of livestock on the
public lands as he could on his private land. This policy is
required by the TGA's explicit language that “[p]reference
shall be given in the issuance of grazing permits . . . as may be
necessary to permit the proper use of lands, water or water
rights owned, occupied, or leased by [the permittees]. . . . " 43
U S.C. § 315b. The first Director of the U.S. Grazing Service
interpreted this provision to mean that authorized public lands
grazing should accommodate the same number of animals as
the base property owned by the permit holder, thus facilitating
the “proper use” of base property:

The act [TGA] furnished a clue to the method of

allocating grazing privileges. “Preference,” said the

statute, “shall be given in the issuance of grazing
permits to those within or near a district who are
landowners engaged in the livestock business . . . or
owners of water rights. . . . " This clause restricted
grazing rights to landowners or owners of water or
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water rights: the propertyless nomad was thereby
eliminated from consideration. The clause “as may
be necessary to permit the proper use of lands" was
interpreted to mean that the applicant must have
private holdings sufficient to sustain his livestock
when they were off the district, and conversely, that
the district lands should complement his private
holdings. . . . The director, after meetings with the
stockmen, decided upon an additional system of
preferences based on customary past use of federal
lands. This modified *“squatter’s right” idea was
based on the old western common law of “first in
time is first in right.” The director found legal justi-
fication for this concept in the language of the stat-
ute which stated “grazing privileges recognized and
acknowledged shall be adequately safeguarded.”

P. Foss, Politics and Grass 62-63 (1960), Petition App. 10-11;
see also Penny & Clawson, Administration of Grazing Districts
in The Public Lands 466 (V. Carstensen, ed., University of
Wisconsin Press (1962) (reprinted from 29 Land Economics
23-34 (1953))), Petition App. 28-29. The foregoing statement
makes clear that the preference limits arose from a combina-
tion of the amount of prior use and the carrying capacity of the
preference holder’s base property.

The old Federal Range Code’s definition of “base prop-
erty” further demonstrates that the preference was to be based
on the carrying capacity of the permit holder’s private base
property. According to the Code, “base property” is:

Property used for the support of livestock for which
a grazing privilege is sought and on the basis of
which the extent of a license or permit is computed
without reference to forest permits or [other] com-
plementary feed.

Federal Range Code § 501.2(e), Petition App. 26. Attaching
the preference to the base property furthered the purpose of the
TGA to “permit the proper use of lands, water, or water rights
owned, occupied, or leased by [the permittee}.” 43 U.S.C.
§ 315b. This requirement recognized the historic dependence
of private ranches on the complementary use of public lands.
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Id.. see also Federal Range Code § 501.2(e); § 501.4(a),
Petition App. 26-27.

In summary. the right to utilize available forage, subject to
the preference limit, is a privilege which must be “adequately
safeguarded” within the strictures of the TGA. The preference
is based on: (1) historic use of the range; and (2) the carrying
capacity of the permit holder’s base property.12 The Permitted
Use Rule eliminates the preference and violates the TGA.

D. The Permitted Use Rule Contravenes the TGA’s
Mandates to Stabilize the Livestock Industry and
to Protect the Public Range

1. The Permitted Use Rule Destabilizes the Live-
stock Industry

The Tenth Circuit mistakenly stated that “[w]hile stabiliz-
ing the livestock industry is one of several purposes of the
[TGA]J, PLC and the dissent place far too much weight on this
point.” Public Lands Council, 167 F.3d 1287 at 1298 (10th Cir.
1998). Instead the Tenth Circuit placed far too little emphasis
on this point.

Congressman Taylor, author of the Taylor Grazing Act,
stated that along with range protection and improvement, the
purpose of the TGA to “stabilize the livestock industry depen-
dent upon the public range” was “of the greatest and highest
possible importance. . . . " 78 Cong. Rec. 5371 (1934) (state-
ment of Rep. Taylor); see also TGA preamble, 48 Stat. 1269
(uncodified); Chournos v. United States, 193 F.2d 321, 323
(10th Cir. 1952); Red Canvon Sheep v. Ickes, 98 F.2d 308, 314
(D.C. Cir. 1938); Natural Resources Defense Council v. Mor-
ton, 388 F Supp. 829, 833 (D. D.C. 1974); Foss at 61-63, 72,

2 There are minor exceptions to base property ownership
requirements. 43 CFR. § 4110.1-1 (1997); see 43 C.FR. § 4130.5 (1997)
(a grazing permit can be issued to persons who do not own or control base
property if they graze livestock for subsistence purposes); 43 C.FR.
§ 4130.6-3 (1997) (persons who do not own base property can acquire

temporary “rail permits” to allow livestock to graze while crossing public
fands).
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Petition App. 9-12. The very purpose of the TGA is “to
stabilize, preserve, and protect the use of public lands for
livestock grazing purposes. . . . " Barton v. United States, 609
F.2d 977, 979 (10th Cir. 1979). Because the lack of predict-
able forage was the major destabilizing factor for livestock
producers at the time of the TGA's passage, establishing
“certainty of tenure” to graze reasonably predictable livestock
numbers was considered essential. 78 Cong. Rec. 5374 (1934)
(statement of Rep. De Rouen, quoting Interior Secretary
Harold L. Ickes); Id. at 5376 (statement of Rep. De Rouen,
quoting Agriculture Secretary H.A. Wallace). According to
the Congressional record:

[To stabilize the stock industry] is to make it possi-
ble for a farmer or ranchman engaged in either the
cattle or sheep business to know just what range
privileges he may expect and how many cattle or
sheep he will be allowed to graze on this public
domain.

78 Cong. Rec. 6356 (1934) (statement of Rep. Robinson).

Even today, the BLM admits that the grazing preference
was the TGA's primary mechanism for safeguarding grazing
privileges and stabilizing the livestock industry. According to
the BLM:

John Fowler states that historically “federal land
policies have encouraged development and invest-
ment by the grazing permittee. The TGA provided
enhanced stewardship, financially stable commu-
nities and livestock industry” (Fowler, 1994). The
key TGA policy is the Grazing Preference, which
was adjudicated to provide security of tenure to
encourage investment and commitment on the part
of the rancher. In return, TGA states that “Grazing
privileges recognized and acknowledged shall be
adequately safeguarded. . . . ”

Bureau of Land Management, United States Department of
the Interior, New Mexico Standards for Public Rangeland
Health and Guidelines for Livestock Grazing Management:
Draft Statewide Resource Management Plan Amendment/
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Environmental Impact Statement (“New Mexico EIS") 3-55
(1999) (emphasis supplied), Petition App. S1.

According to Agricultural Economics Professor John M.
Fowler, even today the elimination of the “grazing prefer-
ence . . . and adding in its place the term ‘permitted use’
provides unusual latitude for the BLM to redefine authorized
livestock use.” J. Fowler, Statement to the Committee for
Energy and Natural Resources [of the] United States Senate
on Rangeland Reform ‘94 (unpublished manuscript presented
on May 14, 1994), Petition App. 32; see also Obermiller Aff.
I 8. Petition App. 34. This problem is particularly serious in
the Southwest where most BLM grazing permits are tied to
water rights serving as base properties. Penny & Clawson at
466, Petition App. 28: Fowler Aff. 10, Petition App. 38-39.
Unlike deeded land, a water right on public lands is “virtually
useless without a BLM grazing permit” because the water
right owner must have a grazing permit to utilize the water
right. Fowler Aff. { 10, Petition App. 38-39. As stated by the
U.S. Claims Court, owners of water rights “have a property
interest in the . . . forage rights appurtenant to their water
rights™ and the denial of a grazing permit needed to utilize a
water right would amount to an uncompensated taking of
private property in violation of the Fifth Amendment. Hage v.
United States, 42 Cl. Ct. 249, 250-57 (1998).

Congressman Taylor explained that providing predictable
grazing expectations in federal lands would inspire the confi-
dence of lenders and provide livestock operations with access
to badly needed capital:

I had the honor of being the acting chairman of this
committee much of the time we frequently talked
over this matter of . . . the stabilization of the stock
industry on the public domain. You Members who
do not live in that country may not realize that a
herd of cattle or a flock of sheep are worth little or
nothing unless the owner has a place to graze them;
and in order to build up or maintain and stabilize
the stock-raising industrv there must be some assur-
ance as to where and what kind of range they may
have and depend upon for their stock, what they can
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definitely rely upon in the way of pasturage. Other-
wise, there would be no permanence to the business.
People who have herds would not be safe; they
would have no credit with banks for securing
money. They cannot secure money from the banks if
they cannot show that they have some definite and
sufficient place on the range where their stock may
be adequately grazed.

78 Cong. Rec. 5371 (1934) (statement of Rep. Taylor)
(emphasis supplied).

Because the Permitted Use Rule bases public lands stock-
ing decisions on land use planning which can change (see 43
C.FR. § 1610.5-6) rather than stable preference adjudica-
tions, the assurance of predictable livestock numbers will be
eliminated, resulting in drastically reduced loan capital, loan
availability and loan size. Obermiller Aff. I 7-8, Petition
App. 34; Fowler Aff. { 11, Petition App. 39; Affidavit of Jack
C. McCall (“McCall Aff.”) 9] 6-8, Petition App. 62; Affidavit
of Jaqueline A. Buchanan (“Buchanan Aff.”) { 7-8, Petition
App. 70; Affidavit of Jimmie C. Hall (“Hall Aff.”) 4] 6-7,
Petition App. 74; Letter From Don Kidd, President and CEO
of Western Commerce Bank to Connie Brooks (Oct. 29, 1998)
(“Kidd") (unpublished), Petition App. 87-90. A right of “pref-
erence” over other potential users is illusory if it is not
specified how large a share of the available forage the holder
may claim in “preference” over others. Obermiller 2d Aff.
99 11-13, App. 8-9. In fact, as a result of the Permitted Use
Rule, a majority of lenders in both the Pacific Northwest and
the Southwest will no longer consider BLM grazing privileges
in evaluating security for loans. Fowler Aff. { 12, Petition
App. 39; McCall Aff. 1 8, Petition App. 62.

Additionally, because of the loss of tenure security, BLM
grazing permits will also no longer be considered in
appraisals of ranch value either for purposes of sale or use of
the ranch as collateral for a loan. McCall Aff. { 7, Petition
App. 62; Obermiller Aff. § 7, Petition App. 34. Furthermore,
young people desiring to enter the ranching profession will no
longer be able to obtain financing, which guarantees that the
industry will continue to dwindle. Kidd, Petition App. 90.
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Most BLM ranchers operate on a one to two percent profit
margin and are highly vulnerable to small fluctuations in cost
or income that result from changes in public policy. Fowler
Aff. q 17, Petition App. 40; New Mexico EIS at 4-4, Petition
App. 55-57. Thus, many BLM dependent ranches will be
forced out of business because of probable livestock reduc-
tions!3 and the inability to obtain loans. Polley Aff. q 6,
Petition App. 92, Buchanan Aff. {f 8-9, Petition App. 70;
McCall Aff. § 7, Petition App. 62; Obermiller Aff. 10,
Petition App. 35.

2. The Permitted Use Rule Places Agricultural
Lending Institutions at Risk of Failure

As agricultural operations are driven into insolvency,
their preexisting loans will also be placed in default, causing
financial losses to agricultural lenders. Buchanan Aff. q 8,
Petition App. 70. This problem will likely affect between
forty and ninety-five percent of existing BLM dependent loan
portfolios. Buchanan Aff. { 8, Petition App. 70; Kidd, Peti-
tion App. 89. In some cases, existing debts are secured up to
ninety-five percent by BLM grazing permits. Buchanan Aff.
8, Petition App. 70. If these loans are subjected to “CLAS-
SIFICATION™ by Federal Deposit Insurance Corporation, all
banks with significant permit-secured loans will be in danger
of default to the Federal Reserve. Kidd, Petition App. 89.
Losses of even twelve to fifteen percent of an institution’s
loan portfolios would present a serious threat of failure
because of the losses themselves, and because of the resulting
loss of confidence by underwriters. McCall Aff. { 9, Petition
App. 63. If BLM permits are rendered valueless by tenure
insecurity, it is reasonable to predict a direct loss of approxi-
n.ateiy $1,000,000,000 to the BLM dependent livestock
industry, which has an aggregate value of approximately

'3 Because many costs of production remain constant, livestock
reductions increase the per cow cost of production and decrease profits.
Obermiller Aff. § 10, Petition App. 35; Polley Aff. { 6, Petition App. 92.
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$8,000,000,000 to $10,000,000,000. Obermiller Aff. § 9, Peti-
tion App. 34-35. Losses will be felt by approximately sev-
enty-five percent of the livestock industry in the Western
states.!4 Obermiller Aff. § 11, Petition App. 35.

E. The Permitted Use Rule also Presents Grave
Threats to Ecosystem Health

“Range improvements are long term investments in the
basic land resource that require years to yield a positive
return to amortize the dollars invested.” New Mexico EIS at
4-2, Petition App. 55; Fowler Aff. { 14, Petition App. 39;
McCall Aff. § 10, Petition App. 63. Without the security of
tenure provided by the historic grazing preference, permittees
will not be willing to invest in range improvements to
enhance ecosystem health. Fowler Aff. 41 14, 16, Petition
App. 39-40; McCall Aff. | 10, Petition App. 63. Furthermore,
since the government no longer makes a long-term commit-
ment to grazing permittees, lenders can no longer afford the
risk of funding permanent improvements that require a con-
siderable time to pay for themselves. Kidd, Petition App. 88;
McCall Aff. 4 7, Petition App. 64. According to the BLM:

Healthy ranges cannot be maintained without secure
livestock operations. In short, as the range improves
in productivity with the help of the rancher, the
rancher should re-establish his or her profitability
and pay the variable costs. Once the profitability is
achieved, the rancher will invest capital to improve
the healthy ranges. The improved healthy ranges
will provide a more secure environment for family
and community stability. With improved security
and stability, the rancher will have greater incen-
tive to further invest in public land improvements.

14 The impact of instability in the livestock industry should not be
measured only in dollar amounts. The author of the TGA indicated that
“the small ranchman™ was the interest the TGA was “most concerned
about.” 78 Cong. Rec. 5373 (1934) (statement of Rep. Taylor); see also 78
Cong. Rec. 6364 (1934) (statement of Rep. Taylor).
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New Mexico EIS at 3-55, Petition App. 50-51. (emphasis
supplied). The BLM goes on to state:
The intent of Congress [in passing the TGA] was to
provide stockholders with “. . . some type of assur-
ance as to where and what kind of range they may
have and depend on in the way of pasturage” (78
Congressional Record). The grazing privileges were
subsequently adjudicated to determine who was eli-
gible for a grazing preference. The term “grazing
preference” represents a preference for a grazing
permit. The grazing preference was attached to the
base property of the ranch and was transferred to
the party who owned or controlled the base prop-
erty. The completion of the adjudication process
provided predictability and security of tenure to
livestock operators. This predictability and cer-
tainty in grazing permits provides the security to
obtain financing for livestock capital, operations
and improvements on the public land.
. - . . Good range management and proper
stewardship of the rangeland is ultimately linked to
the security and tenure of the adjudicated prefer-
ence grazing permit/lease, as expressed and demon-
strated by a variety of public land research
economists (Martin, 1981, Kelso, 1983, Archer, and
Snider, 1984). When predictability and certainty are
removed, not only do the ranch finances and family
suffer, but the incentive for good stewardship and
investment into healthy rangeland improvements is
thwarted.
New Mexico EIS at 3-58, Petition App. 52-53. The BLM
clearly understands that abolishing the grazing preference is
destructive to tenure security, destabilizing to the livestock
industry and devastating to rangeland health in contravention
of the TGA.

F. The Permitted Use Rule is a Death Sentence to the
Unique Rural Cultures of the West

A family is a set of individuals bound by love,
blood ties, and loyalty across generations, and when
families are rooted in the context of farming or
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ranching for their livelihood, then economic crises

concern much more than making ends meet. For

families who have chosen farming or ranching it is
more than a means of making money, it is a genera-
tional way of life. Let me repeat, although all of you

know this well: When it comes to the impact of a

farming or ranching economic crisis on families, it

is about more than making money, it is about the

continuance of a generational way of life that is

rooted in history.
S. Brotherson, Making Family Decisions in Farming and Ranching
<http://www.ag.ndsu.nodak.edu/conferen/change/seanweb.htm>
(presentation given at North Dakota State University's Fall Exten-
sion Conference, Oct. 28, 1999) (emphasis original).

“The impact from changes to the range livestock industry
will be negligible to the urban economies, but highly impos-
ing to the rural counties with large acreage of BLM land.”
New Mexico EIS at 3-50, Petition App. 49. This will deprive
counties of badly needed revenue for important programs
affecting predator control, soil conservation, senior citizens
and community centers, and employee salaries. Polley Aff.
99 7-8, Petition App. 92-93.

“Land is the life and well-being of the rural culture in
New Mexico. Working the land is the center piece of their
livelihood[.]” New Mexico EIS at 3-59, Petition App. 53. The
unique culture and value systems of the rural West are deeply
embedded in a sense of “place” meaning “the site or sites
marking the life of a person, the story of their life and that of
the lives that came before them.” Id., Petition App. 54. For
the rural peoples of the West, “place and identity are virtually
inseparable.” Id. A forced separation of rural people from
their lands “would destroy the very identity of those people.”
1d.

The rural cultures of the West include “a bond between
people and place that is no less a bond than flesh and blood; it
is wholly dependant upon the fabric of land, people, and
community being intact and stable.” Id. “It is within place
that the values of a region are cultivated.” /d., Petition App.
55. If there is serious instability in the livestock industry,
cultural values such as “self-sufficiency, hard work, and other
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traits, such as community cohesion, cooperation and leader-
ship associated with agrarian communities, could be altered”
New Mexico EIS at 4-31, 4-54, Petition App. 58-60. A
decline in unique rural cultures would result in “the descent
toward a less centered, less self-reliant, more homogenous
monoculture.” Id. Given the devastating effect of the Permit-
ted Use Rule and its contradiction to the TGA, the Tenth
Circuit’s decision should be reversed.

II. The Range Improvements Rule Violates The TGA By
Destabilizing The Livestock Industry, Failing To Ade-
quately Safeguard Grazing Privileges Based On
Water Rights, And Causing Pervasive Damage to the
Public Range

A. The Range Improvements Rule

For six decades. the BLM recognized that ranchers who
constructed range improvements on the BLM lands held title
to these improvements in proportion to their contribution
toward the construction or maintenance of the improvement.
43 C.FR §§ 160.25, 501.27 (1938); 43 C.FR §§ 160.17,
161.14 (1955); 43 C.F.R § 4115.2-5 (1964); 43 C.F.R.
§ 4120.6 (1978); 43 C.F.R. § 4120.3 (1989); 43 C.FR
§ 4120.3-2 (1994). In 1995, the BLM abruptly reversed this
historical recognition and enacted a rule that vested the
United States with title to all permanent range improvements
authorized after August 21, 1995. The new rule reads, in
relevant part:

Subject to valid existing rights, title to permanent
range improvements such as fences, wells, and
pipelines where authorization is granted after
August 21, 1995 shall be in the name of the United
States. The authorization for all new permanent
water developments such as spring developments,
wells, reservoirs, stock tanks, and pipelines shall be
through cooperative range improvement agree-
ments.

43 C.F.R. § 4120.23-2(b) (1998).
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B. The Range Improvements Rule Will Significantly
Damage Water Property Rights and Attached
Grazing Preferences

In order to attach a BLM grazing permit to a water right,
the water must be “available and accessible to the authorized
livestock when the public lands are used for grazing.” 43
C.F.R. § 4100.0-5 (1994). Without the aid of “wells, reser-
voirs, and other improvements” authorized by Section 4 of the
TGA, 43 US.C. § 315(c) (“Section 4”), many water rights
would not be “accessible” to livestock. Furthermore, when the
BLM excludes livestock from primary water sources to man-
age such areas, improvements such as water pipelines are
often necessary to make water “available” to livestock as
required for the water to qualify as base property under 43
C.FR. § 4100.0-5 (1994). The inability to create improve-
ments jeopardizes the status of water rights as base properties
and therefore, jeopardizes the grazing privileges of permit
holders.

Under a Section 4 permit, ranchers can construct and
maintain improvements with their own money. 43 U.S.C.
§ 315(c). These improvements are then owned by the permit-
tee. /d. A permit holder’s willingness to pay for an improve-
ment obviates the need to wait for government funding. The
Range Improvements Rule eliminates this opportunity by
requiring that “authorization of all new permanent water
developments . . . shall be through cooperative range
improvement agreements.” 43 C.F.R. § 4120.3-2(b) (1998).
Title to improvements authorized by cooperative agreements
is held by the United States alone. Thus, under this rule, the
United States will eventually acquire title to all range
improvements because all privately owned improvements will
wear out or become inefficient, and replacement will require a
new improvement authorization under 43 C.F.R. § 4120.3-1
(1998). See also 60 Fed. Reg. 9934 (Feb. 22, 1995).

Notwithstanding the fact that title to range and water
improvements is vested in the government, 43 C.F.R.
§ 4120.3-2(b) (1998), a permittee can be forced to sign a
“cooperative range improvement agreement” or risk losing
access to his water rights, 43 CFR. § 4120.3-1 (1998), and
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may be forced to “maintain and/or modify range improvements
on the public lands. . . . ” 43 C.E.R. § 4120.3-1(c) (1998). The
fact that the permittee may be required to expend his own
funds and effort to construct and maintain improvements which
he cannot own, constitutes unjust enrichment in favor of the
government and implicates the “takings” clause of the Fifth
Amendment.

If the federal government retains title, range improve-
ments have no collateral value for securing credit. Buchanan
Aff. § 10, Petition App. 70-71; McCall Aff. §§ 11-12, Petition
App. 63-64; Hall Aff. 91 8-10, Petition App. 74-75. Lenders
will, therefore, be unwilling to loan money to ranchers for
projects that would protect and benefit the public range. Id.
Inevitably, permittees will be unable to obtain loans to con-
struct and maintain the improvements necessary to make water
accessible to their livestock, which is necessary under 43
C.F.R. § 4100.0-5 (1998) for grazing privileges to attach to the
water right.

The fact that private ownership of range improvements is
being eliminated clears the way for the BLM to more easily
reduce or eliminate permitted grazing. Buchanan Aff. q 12,
Petition App. 71, McCall Aff. § 11, Petition App. 63. This
possibility threatens the security of loans to BLM permittees,
and makes lending institutions reluctant to do business with
ranches. Id. The resulting financial destabilization in the live-
stock industry offends the purpose of the TGA to stabilize the
livestock industry. TGA preamble, 48 Stat. 1269 (uncodified);
56 Interior Dec. 62 (1937); Chournos v. United States, 193 F.2d
321, 323 (10th Cir. 1952); 78 Cong. Rec. 5374 (1934) (state-
ment of Rep. DeRouen); 78 Cong. Rec. 5376 (1934) (statement
of Rep. DeRouen).

The extreme importance of water base properties to west-
ern livestock grazing cannot be overstated. Almost all of the
grazing permits in the Southwest are water based. Fowler Aff.
1 10, Petition App. 38-39; Penny & Clawson at 466, Petition
App. 28. Because private land is scarce in the Southwest, water
rights are virtually the only base properties to which grazing
privileges can be attached. The fact that the Range Improve-
ments Rule jeopardizes access to water on public lands is a
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very serious violation of the BLM’s duty to adequately safe-
guard grazing privileges under the TGA. See 43 U.S.C. § 315b.

C. The Range Improvements Rule Discourages the
Construction of Range Improvements and Encour-
ages Environmental Degradation

As stated above, “range improvements are long term
investments in the basic land resource that require years to
yield a positive return to amortize the dollars invested.” New
Mexico EIS at 4-2, Petition App. 55; Fowler Aff. 14, Petition
App. 39-40. However, ranchers will not be willing to invest in
range improvements if they cannot hold title to them. As
discussed at the Senate Committee for Energy and Natural
Resources:

STEWARDSHIP DISINCENTIVES

Removing private incentive for investing in federal

rangeland by retaining federal ownership of

improvements and water rights, eliminating equity

and increasing annual costs will not encourage better

stewardship. The federal government will have to fill

the void in management and investment; this will be

extremely difficult in an era of reduced funding and

down-sizing of agencies.

Improvements:

The regulations as proposed have two distinct
provisions that will preclude economically justifiable
longterm private sector investment in federal range-
lands. The first disincentive is that permanent
improvements and temporary improvements will be
retained in ownership by the United States: this
holds for all future permanent improvements and any
temporary improvement if any portion of its cost was
borne by the United States. In addition, exclusive
right to use the improvement is not conferred. Even
with a 10 year permit the long run nature of the
improvement will not allow the private sector to
recapture dollars expended.

Market value of federal permits will further
decline as this value is a reflection of carrying
capacity and improvements.



30

1. Fowler, Statement to the Commirtee for Energy and Natural
Resources [of the] United States Senate on Rangeland Reform
‘94 (unpublished manuscript presented on May 14, 1994)
(1994 Fowler Presentation”), Petition App. 30-31; Fowler
Aff. | 14, Petition App. 39-40; Obermiller Aff. q 13, Petition
-App. 35; Polley Aff. § 8, Petition App. 92-93; McCall Aff.
9 10, Petition App. 63. In 1986, the State of New Mexico,
using a similar rule, took title to all future livestock water
developments on state lands. Fowler Aff. 9 15, Petition App.
40; 1994 Fowler Presentation, Petition App. 31 Since that rule
was adopted. livestock permittees on state lands have literally
made no livestock water improvements. Id.

The Range Improvements Rule is likely to have a sim-
ilarly drastic result throughout BLM lands. Fowler Aff. q 15,
Petition App. 40; Polley Aff. § 9, Petition App. 93; McCall
Aff. § 10, Petition App. 63. When this occurs, the BLM simply
will not have the manpower or financial resources to construct
all of the necessary range improvements. Fowler Aff. q 16,
Petition App. 40; 1994 Fowler Presentation, Petition App. 30.
Thus, the Range Improvement Rule’s discouragement of
improvements is likely to result in serious environmental dam-
age. Fowler Aff. § 16, Petition App. 40; McCall Aff. | 10,
Petition App. 63.

CONCLUSION

The Supreme Court should reverse the Tenth Circuit’s
decision sustaining the Permitted Use Rule and the Range
Improvements Rule.

RESPECTFULLY SUBMITTED this 3rd day of Decem-
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