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IN THE
SUPREME COURT OF THE UNITED STATES
No. 98-1648

GuUY MITCHELL, ET AL.,
Petitioners,
V.
MARY L. HELMS, ET AL.,

Respondents.

BRIEF AMICUS CURIAE OF THE
UNITED STATES CATHOLIC CONFERENCE
IN SUPPORT OF PETITIONERS

INTEREST OF AMICUS

The United States Catholic Conference (“USCC”) 1s a
nonprofit corporation, the members of which are the active
Catholic Bishops in the United States.! The USCC advocates
and promotes the pastoral teaching of the U.S. Catholic Bishops
in such diverse areas of the nation’s life as the free expression
of ideas, fair employment and equal opportunity, the rights of
parents and children, the sanctity of life, and the importance of
education. Values of particular importance to the USCC are the

Counsel for a party did not author this brief in whole or in part. No
person or entity other than the amicus curiae, its members, or its counsel
made a monetary contribution to the preparation and submission of this brief.
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protection of the fir

tion st amendment 1i 1g1

pro‘e ' rights of r

ofgthi ;zggggf apd _thelr adherents, and the proper develeoh%rll(;ui
s jurisprudence in that regard. P

In thi :
hildror “tllllllls cc:s?, this Court should ensure that all American
Federal ore amn }11nue to peneﬁt from a major, longstanding
ool b i " that prov1des secular and neutral educational
o ane a_;ld th ] as hbrary books, computer hardware and
rogaloss ofih r Lnstructlonal materials, for all schoolchildren
o rov'edscz1 pols Fhey attend. That program, enacted in
o h’as e r[;l ain; dev‘ t1)nest1mable? support for countless children
s remained }1m rant, growing and changing with advance;
Droatam by oo ology. Thg court below invalidated the
abandonedinreip )t'mg the vestiges of case law implicitly
s ororam thgnccases culminating in Agostini. Inupholding
fhis prog mo,st 1s Court shoulq also confirm that the series of
decisions (199;ecently'exemphﬁ§d by Agostini v. Felton, 521
p2 i ), provides .dlrectlon for interpretation o,f th
ent Clause. This amicus has long advocated th:

functional ap i .
¢ proach signaled ini
continue on that path.gn in Agostini and urges the Court to

Through their counsel, th i
filing of this brief amicus cur’iae? parties have consented to the

SUMMARY OF ARGUMENT

ity y”g:rz iroograrn at 1ssue here had its origins more than
T feé tas_ one component of the “Great Society”
e chilare 0 Improve educational opportunities for this
remeiacy and Sn. Originally passed as Title I of the
this program direz‘t:;) I:ti:g fn?(iznoln e ij e Sy
prox./ide inpovative assistance o(;‘a aec‘l‘gzacl:lloarnal rfeg etrrlclles ¥
nonideological” nature to all children attendin’g scllllosls tal?zi

3

desire to participate in the prograim, on a per capita basis. That
program has been reauthorized several times since 1965 and 1s
referred to here as “Chapter 2.7* Children are equally eligible
for Chapter 2 benefits whether they have chosen to attend a
public school, 2 private nondenominational school, or a
religiously affiliated school. The court below, however, found
that the participation of schoolchildren who attend religious
schools in Jefferson Parish, Louisiana, cannot be permitted.
That decision, if not reversed, would mean that children in
private religiously affiliated schools, represented by the
petitioner parents, would have to be deprived of those benefits
for no other reason than their parents’ decisions to send them to
religious schools. It could also have profound negative
consequences for millions of schoolchildren attending
religiously affiliated schools across this country who now

benefit from the Chapter 2 program.

The decision below is unjust, 2 rejection of the
considered judgment of Congress, and a slap at this Court’s
most recent Establishment Clause decisions. It threatens to
penalize the thousands of children in Jefferson Parish who will
be denied the Chapter 2 library books, computers, and other
resource materials that are integral parts of modern education.
1t is contrary to the will of Congress repeatedly expressed
through the legislative authorization and reauthorization process

over decades. Those factors are especially important as the

court below refused to be guided by the criteria enunciated by
this Court in Agostini V. Felton, supra. Under that standard,

2pub. L. No. 89-10, 79 Stat. 27. The original program was
subsequently reauthorized in a variety of legislative formats, most recently
in the Improving America’s Schools Act of 1994, Pub. L. No. 103-382, 108
Stat. 3518, enacted as Title V1 of ESEA, codified at 20 US.C. §§ 7301-7373.
In accord with the parties’ references, this program will be referred to by
amicus as “Chapter 2,” the way in which the program was referred to when

the lawsuit was filed.
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equal participation in the Chapter 2 program by child
ren

attending religiously affiliated schools is

constitutional. manifestly

Aeostini .
bat i gC Oltlz;ztz il;itfeéto;? went far in confirming the direction
(hay s Lo pathn sf its _]uqsprudence to take. That case
rocording o the ot of applying the Establishment Clause
oot e pro ntc-.:ntlonal va}lues the Clause was written to
R vermment. o n;ac ilstr;u osf (gll: mstitutic;lns of both religion and
B upon their own instituti
cooperatiyo;ni tIﬂ)rrc;};‘er‘spheres of authority, while permilt?ilrzgoil}?el
oprams 1 advanlcglo;: and government in religion neutral
D e themo wat et e common good. The decision below
o s v es e‘%tl‘rely, }nstead applying an outdated and
Ciscredite ard ai;xy,t gght line” rule which focused simply on
fhe form of the 1if’ standing alone: As might be expected, this
rastic overs hiI; . elczgion qf Estabhshment Clause jurisprud,ence
Chrensthon 1 Anr ) }? Fifth Circuit’s analysis than it did to
e on O.f o Aa erence to 'constitutional values and an
application of the fosiu?z criteria bpth dictate reversal of the
decision belc t};e ﬁll : tlz)p ying authentic constitutional standards
o ot w.ury and purposes of the Establishmen;
Clause, the Court ¥ 1twcorrect an erroneous decision below
ity ot s it etween two federal circuits, confirm th,
vital governmental program for the nation’:

schoolchildren, and
. L set a proper
jurisprudence in this area in t}rx)e fﬁtureCOurse for the Court’s

ARGUMENT

I This Court’s First Amendment Jurisprudence Has

Evolved Away from Arbitrary, Situation-Specific
Rules, Towards 2 Flexible and Genuinely Neutral
Emphasis on Fundamental Constitutional Values.

In Agostini v. Felton, 521 U.S. 203 (1997), this Court
overturned both Aguilar v. Felton, 473 U.S. 402 (1985), and
related portions of its opinion concemning the “Shared Time

Program’” in School District of Grand Rapids v. Ball, 473 US.

373 (1985). In doing so, the Court «“conclude[d] that our

Establishment Clause law has ‘signiﬁcant[ly] change[d]’ since

we decided Aguilar” Agostini, 521 U.S. at 237. The Court has
abandoned the formulaic rigidity of some of its past decisions,
and emphasizes instead the values underlying the Establishment
Clause, relying on judges’ abilities to sift facts and
circumstances rather than on rigid rules. Amicus urges the
Court to maintain the course it has set in recent years and find

the Chapter 2 program at issue here, as applied in Jefferson
Parish, Louisiana, constitutional.

The Fifth Circuit below considered itself bound to apply
Meek v. Pittenger, 421 U.S. 349 (1975), and Wolman v. Walter,

433 0.S.229 (1977). This Court is not sO bound. At the same
time, the Fifth Circuit suggested that further clarity from this
Court would be important. It did not recognize that this Court

had already undermined the presumptions of invalidity that

characterize the Meek and Wolman cases. 1f the Court were now
to reject the Petitioners’ position in this matter, it could only do

so by departing radically from the law in Agostini, and from the

values that underlie the Religion Clauses themselves.
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A. Ehis Pourt Should Reaffirm That Its

Gst.abhshmen't Clause Jurisprudence Must Be
uided by History and Experience.

Thi
and applie :ti(;u:)tf};?e r}ii'il'];‘rly ngfed tha;t a proper construction
- . 1gion Clauses” must keep fai i
%st(c;rgygind ;xpenex?cc'e. Lynch v. Donnelly, 465 U.g. 6a61t8h 2]71 ;}-1
U ).th he Religion (_Ilauses reflect the experience o% their
[ramers ¢ atd an .ofﬁmally preferred religion generates
wtolera an infringes upon personal liberty. E.g., School
(1963zc of Abington Township v. Schempp, 374 U.S 503 228
P 29((]))2)1119g612;s), J:I: }(lzor}t:cun;ilg); Torcaso v. Watkins. 367,U S
8, . The Establishment Claus : to
drive a wedge between ch ot Tathor o avoid
urch and state, but rath i
those relationships betwe L would et dhe
se : en the two that would i i
Z)l;glhotsz ?t{ajegty of persons and their faith commulnniltri):;r ;'1;:
ich, 465 U.S. at 682-83. Thus, there is both an individua
an institutional aspect to the ’ e e
goals of the Framers. N i
they seek to protect individ i i s or the lack
uals in their religi
thoamot. hoy uasded asa . ‘ 1gions or the lack
, gainst the intrusions of the instituti
. . t
government into the precincts of religion (and vice \:Z?ssa)o“f

3¢e
Congress shall make no law respecting an establishment of

religion, or prohibiting the free exercise thereof... ” U.S. Const. amend. I
S. .amend. .

“This essential constitutional requi
conce s es or equirement operates i
cone ggt&:rlndmxziitu;ns. ;{ehglon may not exercise the prgper ﬁmclgor};og;
civil governmnen U Soag8 ;)f Education of Kiryas Joel Village School District
Y. Srume (,)f oy . 1. , 690 (19.94.1) (state statute is “tantamount to an
Rt sequires government iparialty toward religion .. Land s . vechtes

ires ! ward religion ... i
$.es ?ﬁléﬂ()iggle)agamst establishment™); Larkin vg. Grend[:lrf;1 ls)(«)e]nmlr‘;;dzt;;
oo srolion cfstate };tatute gave religious groups a veto power c;ver 11, uor
icense int}:) cati nS). . y the same .token, government and its agents ca?m t
e Prosis ;:hoo rehimus belief, worship or governance. Corporatioon
o the Presiding | p v. Amos, 483 U.S. 327 (1987) (application of religi

p o Title VII’s prohibition against religious discn'minatioxg;lq;

7
Lemon v. Kurtzman, 403 U.S. 602, 612, 620, 624 (1971).

For the authors of the Religion Clauses, “establishment”
of religion was a reference to the fact that the Church of England
was “sponsored and supported by the Crown as a state, or
established, church.” Walz v. Tax Commission, 397 U.S. 664,
668 (1970). Other political states «established” other churches.
Id. The Establishment Clause, the Court wrote in its 8-1
decision in Walz, was designed to prohibit the sovereign’s
“sponsorship, financial support, and active involvement ... In
religious activity.” Id. What the Court was concerned about,
when measured by the history and experience of the Clause, was
religion qua religion -- for example, worship, proselytizing,
liturgy, doctrine, and selection and supervision of clergy and the
tasks that support them. It was not a ban upon beneficial

government action that strengthened the common good, even if
religiously motivated.” The simple fact that broad governmental
social programs may have some effect of aiding religious
institutions, among others, or of working toward goals that

employment to employment decisions of religious organizations does not
violate the Establishment Clause); NLRB v. Catholic Bishop of Chicago, 440
U.S. 490 (1979) (schools operated by church were not within the jurisdiction
granted to NLRB by National Labor Relations Act); Walz v. Tax
Commission, 397 US. 664 (1970) (upholding tax exemptions for real
property held by religious organizations for worship purposes). If neither
form of intrusion by one institution into the other’s proper area of operation
or decision making exists, or only a theoretical possibility of such an
intrusion exists, then the Establishment Clause is not threatened.

A governmental entity cannot “require[ ] religious exercise” by
others. Lee v. Weisman, 505 U.S. 577, 594 (1992). Except in extraordinary
circumstances, it also may not actually engage in it. Abington Township, 374
U.S. at 305 (Goldberg, 1., concurring). For example, government funding
of a legislative chaplain has been held constitutional, Marsh v. Chambers,
463 U.S. 783 (1983), and government has historically paid for military and

prison chaplains.
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an 3

Clause grounds.

The distinction to b 1
- di e drawn is between religi
igious activity properly so called -- such as theecﬁgllllc?no(}

religi i i
andgzillz :V:(:rsﬁlglr;:ss:;zlhczsso; :fseu Feaching i)f religious beliefs --
o ing social service
s Ig};ﬁiﬁlgnﬁ 571%15; precludes the first, not the secognoilséogel;
Ve ma},} A . 1: 589 (1988);. see note 5, infra. Religious
o ationy ot oo 1re igiously motivated reasons to accomplish
g b ;1 goals, from feefiing the hungry to assisting
public_p;ivat government can still cooperate with them in
e programs to accomplish those goals so long as the

government does not the
. reby s artici . A
activity “as religion.” y sponsor or participate in religious

That the government sh:

T € § ould be suspicious of i

I;ig:ﬁ::sd in religiously affiliated schools wguld hzl\(/)e :gllﬁitltin

Frar quma:roffdt.h Chgrches provided most education through th:
e Nineteenth Century. Abington Township, 374

[
To expand upon the example j i

seenc : . ple just mentioned, i
ifthe ); uv:::;ﬁ;gizlgd aaI :oup klltchen operated by a church s;) gl; f‘t;:evg:sltrintle:tn
in the surrounding ar ta could be fed, as part of a broadly available pro :
e etonable wheth regard to religion, this would be constitutimglraaﬁn
unobjectionabe Wb f¢:r 1c.ur not the ch-urch belonged to a denomination th '
e roor If omthe (c: three 1ﬁlous doctrine that they had an obligation to fe:ci
the poor. 1 ’itsclf ° o dr and, the government were to provide funding t
the St e rder to favor or support one religious grou er

, e the government wanted to involve itself in any t}:‘sg;’::l

in the church’s religi i
gious beliefs or worshi iviti
Clause concerns would genuinely be rc;::lp activities, then Bswblishment

9

U.S. at 238 n.7 (Brennan, . concurring).” Even when “public”
schools began to flourish, clergy often performed the teaching.
Id., citing Alexis de Tocqueville, Democracy in America
(Bradley ed. 1945) 309 n4* The evolution of “public”
education did not occur because of the Establishment Clause,
but because of political and cultural conditions incident to the
rapid expansion of the country. These schools shared the duties
of educating children with private and religious schools. There
were, and still are, many state involvements in religiously
affiliated schools that do not violate the Establishment Clause.
Agostini, supra; Board of Education V. Allen, 392 U.S. 236
(1968). The alternative would be to 1mpose the sort of
“quarantine” of religious institutions from govemmental
benefits neutrally available to all, which was rejected by the
Court in Roemer V. Board of Public Works of Maryland, 426
U.S. 736 (1976). This can never be the correct constitutional
rule in this country. No such quarantine is necessary in order to
“chart a course,” Chief Justice Burger wrote approvingly in
Walz, “that preserve[s] the autonomy and freedom of religious
bodies while avoiding any semblance of established religion.”
Walz, 397 U.S. at 672.

n New England, where church-state connections were strongest,
town churches operated the schools in colonial times. In the more religiously
diversified middle Atlantic colonies, the various denominations each ran
their own schools. In the agrarian south, the wealthy were tutored at home;
the less fortunate were educated at Anglican charity schools. William
Clayton Bower, Church and State in Education, 23-24 (1944). See William
Kailer Dunn, What Happened 10 Religious Education, 14-17 (1958). See
generally Chester J. Antieau, et al., Freedom from Federal Establishment:
Formation and Early History of the First Amendment Religion Clauses, 11-
13, 65-72 (1964).

The funds for these schools came from taxes, sales of public lands,
private donations, and tuition. Rockne M. McCarthy, et al., Disestablish-
ment a Second Time, 53.54 (1982). See Dunn, supra note 7, at 68-69
(discussing, €-8-» New York).
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Classe i\:{f} submit that a proper analysis of the Establishment
o prope;ty usl:rated by Walz and its nearly unanimous validation
_ ax exemptions for houses of worshi
. . - : Th
I(:st;:fil;:ia; I;gogal of protect;_ng against governmental spoIr)lsorshig
, government financial support of religi 1
. : gion, or act
l%:ve:rnmenFal 1nvolvem§nt in religious activity was met in Wl:lz
‘ gause pelther t.he legislature’s purpose, nor the effect of the
gt 6g7r(;1r;12m‘9uestlon? was to aid or to hinder religion. 397 U.S
o neit-h . “The legislative purpose of a property tax exemptiori
1s el :; Otrlllse ad}:/iancenilent nor the inhibition of religion; it is
orship nor hostility.... [New York] has n i
: Yoo ot singled
;)1111; lirlrc: t;;laltlc??ilar church or religious group or even churchegs Zs
; er, 1t has granted exemption to all h igi
worship within a broad class of e oy moara
' . _ property owned by nonprofit
q;1a51-pub11c comorgtlons which include hospitals, Iibfariels’
p aygro’l,lnds, scientific, professional, historical, and patriotic;
g:)(z:;ps. Id. at 672—73. Since colonial times, the Court said
%e I’nment‘ ha§ considered it appropriate “to exercise at thé
v hr}é i gist this k}nd of benevolent neutrality toward churches and
s exercise generally so long as none was f:

/ avored
others and none .suffered interference.” Id. at 676-77 O‘I:Ie;
governmental agtlor'l contrary to the “no sponsorship, financial
support, and active involvement” principle was shov;n ’

g

*Indeed, even where a legislature’s enactment

. 1, even . of alaw

ngn;eo a;g;:l;lﬁat;teihgu;n in effectmg its religious goals, this, standinxllagyaif)trlll: Hl}sl

Do ona moinent, as is clear from Corporation of the Presid;ng

Bishop a.dvanc.;, :tllzgra. ‘Undoubtedly, religious organizations are better able

o eir purposes than they were prior to the 1972 amendment
. But religious groups have been better able to advance their

purposes on account of many I ituti
D 6 ut 335, y laws that have passed constitutional muster....”

11

presumptions, but on actual evidence about the effects of the
program in question. “Nothing in this national attitude toward
religious tolerance and two centuries of uninterrupted freedom
from taxation has given the remotest sign of leading to an
established church or religion and on the contrary it has operated
affirmatively to help guarantee the free exercise of all forms of
religious belief” Walz, 397 U.S. at 678. In other words, in
Walz, the evidence (there from America’s history) did not
demonstrate that the sort of government program at issue had
led to state sponsorship, financial support, or active involvement
of the government in religious activity, and s0 the Establishment
Clause was not violated.

This attitude toward constitutional adjudication has
origins in the nineteenth century. “[Ijt is not on slight
implication and vague conjecture that the legislature is to be
pronounced to have transcended its powers, and its acts to be
considered as void.” F. letcher v. Peck, 10 U.S. (6 Cranch) 87,
128 (1809). Rather there must be “clear incompatibility” with
the Constitution. Legal Tender Cases, 79 U.S. (12 Wall.) 457,
530-31 (1871). For thereto be a violation of the Establishment
Clause, a mere possibility of an unconstitutional action is not
enough. As this Court’s more recent cases make clear, the mere
risk of unconstitutional conduct remains insufficient to
invalidate a government program. Agostini, supra; Committee
for Public Education and Religious Liberty v. Regan, 444 U.S.

646 (1980). The State must be directly and substantially
involved with religion as religion, rather than contact occasioned
by cooperation in the public interest. Tilton v. Richardson, 403
U.S. 672, 679 (1971) (plurality). The burden must remain on
the challenger to overcome these hurdles. Legal Tender Cases,

supra at 531.

The Court should not veer off that well-charted course
now. The correct constitutional course “cannot be an absolutely
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;trr;i;gi:ito line; nﬁicﬁty could well defeat the basic purpose of these
ns, which is to ensure that no religi
gion be sponsored
ftl\g)ér;d, ;one commanded, and none inhibited.” WaI;z, 39’;CU gr
a Wa.l . Illﬁ lfsl;?csduralfanﬁi substantive principles exempliﬁ.e(i
s ative of this Court’s concern for th
construction of the Establishment Clause, must corntroi propet

B. Agostin.i Provides a Useful Standard for
Analyzing Establishment Clause Questions in
the Governmental Aid Context.

' Agostini provides a way to follow that course that i
Zz?lts}tlentcl)oth \’Vlth the goals of the Establishment Clause }iltztell:
e e om $ prior well-}'easoned precedent. There isj
reVi101entf flexibility in Agostini’s criteria to apply broadly to
e mf\g/fzi dany government program, whatever the particular

; or conte?(t. Agostini provides standards that can be
app 1ec} with consistency and coherence, and focuses th
analysis on the facts and circumstances of the actual o on
of the program under review. peration

. The changes to the law described b i ’
1}1: Agostini were not genuinely ‘‘effected”ybiluts}tllactedgcg?:rll1 (f
: e}; were only gnplen}ented and explicated. The Court pointed
0 its 1993 decision in Zobrest v. Catalina Foothills School
?zstrzct, 509 U.S. 1, not Agostini itself, as the turning point
A[I]t was Zobrest — and not this case -- that created fresl% IIZ)IW’ »
Rgostmz, 521 US. at 225. Two years after Zobrest {n
osenberger v. Rector and Visitors of Univ. of Virginia ,515
U.S. 819 ( 1995), the Court wrote that it is a “central lesso’n” of
1tshEstzf.bhshment Clause decisions “that a significant factor in
g}; olding goxfernn%ental programs in the face of Establishment
ause attack is their neutrality towards religion.” Rosenberger
515 U.S. at 839. This principle was held to be served gno;
undercut, by funding of a student religious newspaper vx;here
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that funding was made available for the use of the student
religious organization on the same basis as it was to other
student groups, following “neutral criteria and even handed
policies.” Id. These same neutral criteria and even handed
policies are implemented in Chapter 2 to permit children in
private religious schools in Jefferson Parish to benefit in the
same ways that children in public and private
nondenominational schools do.

In Agostini, the Court focused principally and properly
on the features of the government aid program in question, Title
I of the Elementary and Secondary Education Act of 1965, 20
U.S.C. § 6301, et seq., as applied to the New York City school
system’s program for providing remedial education for
educationally deprived children in low income areas. Title Iis
the “companion piece” to the federal Chapter 2 program at issue
here, which is codified at 20 U.S.C. §§ 7301-7373. The Court
in Agostini asked whether New York’s Title I program provided
for services to be allocated on the basis of criteria that neither
favor nor disfavor religion, whether the program required that
these services be available to all children who meet the Act’s
eligibility requirements, and whether the program provided
those benefits no matter what the children’s religious beliefs or
where they went to school. Agostini, 521 U.S. at 232.

One of the Agostini Court’s principal criticisms of the
opinion in School District of Grand Rapids v. Ball, 473 U.S.373
(1985), was that it had not emphasized the way in which that
program had been designed and intended to work, but rather
turned upon unsupported assumptions about how it might
theoretically be misused. Agostini, 521 U.S. at 219-20.
Hypothetical and unproven suspicion about the potential for
misuse of the program would not be permitted to “trump” the
legitimate design of the program. Zobrest, 509 U.S. at 12-13.
In fact in Agostini, as in Zobrest, the program provided for
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I:)l:gi;o%i‘ly neutr_al funding through which the government was
self conveying or encouraging any religious message at all.

Tl}e Court in Agostini also 1
inereil.lmptlons abouF the nature of d’f}f;m:rigalf ptllilatb 1221:;3(;
. 1%111 ;nf;t:lé (l:lelrlt)rowded, or about where it could be provided.'
teach,ers on the pr::isz(s) oafk‘) Is;cc;iigzbl;?cr stcohplaiCing D s fat e
. ools. “
24w$§ld C}(I:Srete'd Zxalt fogn over substance.” 525111%1.; 2?21-;3{6-
ot public Scholgl tgostznz also rej gct.ed the rule that the presence
oot s oo eachers on rgllglous school premises itself
reaied & symb iic 1:n.non of I‘CllglOI.l with government. /d. at
distinction -- betwe?:crt::lei\t}ilr?g qz:ilzintessential' f‘bright e
campus, and receiving it just over the :criloaolr’esh;;grl;frtilcﬂggl' .
a van parked curbside -- as having no constitutionlz:;

siomifi . e
: ggxllll icance, being neither “sensible” nor “sound.” Id. at 227-

the possibil :; (f)?u:ﬁ in Agostini explicitly rejected the previous emphasis on
e oot suse of govemment aid funds as a reason to declare
pro . Aon; tutwngl. Spec1ﬁcally, one reason the Court noted for
o Crturnmertain t%m tgﬂz:; %rjtlwals its emphasis on the level of monitoring needed to
e e Terseted 11n eZ ogice)gar; Igd only secu.lar f:ffect. This requirement
evidence of violations. Agost,ini, 52‘;06%f ;:‘gngmg the record for actual

11
Fourteen years before Agostini, i
gostini, in Mueller v. All
. ef _ v. Allen, 463 U.

E) f9§321’ift‘?:rciun had expllqltly rejected another appeal for inﬂexilljles ril?s
of 2 dift ent sort, when it decided that the constitutionality of a ta
ded most}'gogram could not turn upon the statistical characteristics of th "
e e elcll:ently.took advantage of the program. Such an analysi! (t)lie
Court say w tevler its result, provided no appropriate basis for eleuZ’tine
consﬁmﬁy ncls.utra program. Mueller, 463 U.S. at 401. Rathe thg

onality of the program was to be decided based 01.1 the “essrt;ntiai

featurefs]” of the pro i i i i
et o program in question, operating as it was designed to do.
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Even more significantly, the Court in Agostini

abandoned the two principal presumptions that were key to the
analyses in both Aguilar and Ball, which were based on notions
gleaned from Meek and Wolman. Agostini, 521 U.S. at 218-223.
The Court suggested, as doctrinal matter, that use of these
sorts of presumptions was an intrinsically unfair way to test a
program’s effect for “secularity.” Id. at 223-24. First among
these was the presumption that public teachers, when doing their
jobs on parochial school premises, will engage in religious
indoctrination that will be perceived as «gtate-sponsored.” The
assumption that teachers will not fulfill their responsibilities but
rather will violate them had already been rejected in Zobrest,
which demanded evidence of record to the contrary before it
would find the assistance unconstitutional. 509 U.S. at 13. Ball
failed, in part, because “the Court disregarded the lack of
evidence of any specific incidents of religious indoctrination as
largely irrelevant, reasoning that potential witnesses ... might be
unable to detect or have little incentive to report the incidents.”
Agostini, 521 U.S. at 220. Quite to the contrary, the Agostini
Court decided that the assumption properly to be made was that
the program had been properly carried out and that no
prohibited inculcation of religion had occurred. Id. at 224.

Secondly, the Court in Agostini abandoned the
presumption that all government aid that directly aids the
educational function of religious schools is invalid. Id. at 225-
26. In 1986, Witters v. Washington Department of Services for
the Blind, 474 U.S. 481, had decided that, where education
grants were generally available to eligible recipients without
regard to an institution’s public, private, of religious nature, it
made no constitutional difference if the proceeds of that grant
ultimately flowed to 2 religious institution ifitdidsoasa result
of private, and not governmental, decision making. 474 U.S. at
487. This same standard was echoed in Zobrest, 509 U.S. at
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Agostini confirms that where a program makes aid

available to all eligible recipients, is provided to students at any
school they choose to attend, and is designed and managed so
that the aid is used in a religiously neutral fashion to further
educational and not religious interests, that the program is
implemented in both private, including religious, and public
schools, makes no constitutional difference. A reviewing court
must examine the record to see what evidence of noncompliance
the challenger has presented. Speculation about the program
and hypothetical actions, even if they might be seen as assisting
the religious function of the school in some sense, are not
enough. These principles must be applied to the instant case.
IL. The Chapter 2 Program as Applied in Jefferson
Parish is Constitutional. It Meets the Agostini
Criteria and, More Importantly, Does Not Derogate
the Values of the Religion Clauses.

Long before Agostini, it was settled that only a
government’s actions, not a private person’s or entity’s, can
have a constitutionally prohibited “purpose” or “effect” of
advancing or inhibiting religion so as to violate the
Establishment Clause. The government conduct itself must
directly support or participate in activities that are truly religious
in nature, not merely those activities that are congruent with a
common goal shared by church and state, even if motivated, on
the part of the church, by religious beliefs. It must be the
government itself, and not the private acts of an aid recipient,

“In Zobrest, arising under the Individuals with Disabilities
Education Act (“IDEA”), 20 U.S.C. § 1400, et seq., “no funds traceable to
the government ever find their way into sectarian schools’ coffers.” 509 U.S.

at 10. As described in greater detail infra, this is also the case under Chapter
2 as implemented in Jefferson Parish.
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that must implement that purpose ot hav; that effgct, fozlte}l;
Establishment Clause to be implicated. This conc?luswn is lear
from cases that arose both in the govemme’nt ald‘ c'ontexzﬂ?ill
outside of it. Where it is not the goverprpent ] de?c131on ;n \ gf
or actions that are at issue, but rather it is the pnva}e c (1)‘10.6 1o1S
individuals or private entities that may resultfmdrec:l 1g}rc;1i ;
activity, then the Establishment Clause is not ‘c‘)f ende t.result
Court verbalized that standard using t‘he rut?n.c does nof oul
in government indoctrination; dgﬁne its re01plent§,py rj eret e
to religion; or create an €xcessive er}tanglement ﬁn go; ,
521 U.S. at 234-35. The underlying interests are the same.

This focus on how government aiq is actual’ly used a;ld
who makes those decisions, is con‘s1s'te'n't with afr:l)t eg
Establishment Clause value -- the perrm.ss%blhty of use aeri1 :
socially effective interaction between re}xglon and .goversrtusn o
in areas where each independently ha; important 1r}terf .and
between “governmentally estab11§hecl rehgu;r; e
“governmental interference wit}_l religion, Wa{z, 3 ! - b W
669, lies a broad range of simple and soc1ally1' ;suaand
interactions which frequently occur vs{hefe both re %tcim and
government are working to further 31m'11ar”goalsé X tsr2 2
particularly calls for “a benevolent neutra‘l‘lty. Id. - ta'lp i 20
an example of implementation of the. more realis 1;1 view
urged by Chief Justice Burger in his .opimlon. dlrtl Chﬂdrer.l
Pittenger, when he wrote tha_t “carefully 11.m.1ted ai 1o s
is not a step toward establishing a state religion -- at leas i
this Court sits.” Meek, 421 U.S. at 3.87 @mger, C.J., conc g

in the judgment in part and dissenting in part).
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A. Chapter 2 Provides No Governmental
Support for or Participation in Religion, and
Is Compatible with Constitutional Principle.

In Corporation of the Presiding Bishop v. Amos, 483
U.S. 327 (1987), this Court upheld a provision of Title VII of
the Civil Rights Act of 1964, 42 U.S.C. § 2000e-1, which
explicitly exempted religious organizations from that statute’s
prohibition against religious discrimination in employment. To
be unconstitutional under the Establishment Clause, the Court
said, the government itself must have had the purpose of
abandoning neutrality to promote a particular point of view in
areligious matter. 483 U.S. at 335. Finding a valid purpose, the
Court wrote that for “a law to have forbidden ‘effects’ ... it must
be fair to say that the government itself has advanced religion
through its own activities and influence....”” Id. at 337 (emphasis
in original). “A law is not unconstitutional simply because it
allows churches to advance religion, which is their very
purpose.” Id. (emphasis in original).

In reviewing the constitutionality of government aid in
Witters v. Washington Department of Services for the Blind,
supra, the Court applied the same guidelines. Tuition grants
were “made available [by the government] generally without
regard to the sectarian-nonsectarian or public-nonpublic nature
of the institution benefitted,” 474 U.S. at 488, citing Committee
Jor Public Education and Religious Liberty v. Nyquist, 413 U.S.
756, 782-83 n. 38 (1973), and were “in no way skewed towards
religion.” Witters, at 488. Because the government did not
design the program to assist or impede any religious beliefs, the
function of the program was not to support or inhibit religion.
The individual grant recipient alone decided where the grant
would be used, and his choice to spend his scholarship at a
religious entity was of no constitutional significance. Id. at 488-
89. In all these respects, Witters echoes the intentional standards
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of Walz, not the “presumptions of invalidity” found in Meek and
Wolman."”

A focus on the government’s intentions ar}d its own
conduct in the design and implementation ofa pubh;: ;;Ziaronf
i i lity that there are vas
recognizes the practical rea ha ( "
interirsli that government and religion have m com?cﬁne.n A
program should be evaluated based on whpther the <l: 11 ‘ m% i
idence, that his personal 11
has clearly shown, on the evt , A
i infri the program or that progr
substantially infringed by - program
1 instituti tonomy of rehgt
dermines the mstltutxongl au 1y of
urcivemment. When each institution remains 1 %ts own proper
§ here, and the program only facilitates cooperation to ad\_zancet
tﬁe co;nmon good of society, the Establishment Clause 1s no

violated.

Helping children to receive education 1s one tc_)f th;);(e)
areas of common concern. Everson v. Board of Educa li(:::t’,urse
U.S. 1 (1946), approved the 111156 ohf ta;q;gg;eiun&sc {3 ;lc; e
parents for bus fares for a“ schoolc nare ,true nding e
attending religious schools. 1t is undoubtedly  children

et to church schools ... [and] [t}here 1s €
?)r:sgf)liliiii tt;a% some of the children might not be sent tothtgi
church schools if the parents were compel}?d to tp';l’}; heir
children’s bus fares out of their own pockets.” Id.at 17.

i ked a serious
» approach used in Meek and quman mar ‘
departure ;[rlé)fn tﬁg functional approach to Establishment Clausg q\lllretsitlllo?tz
cgflsistent with the Framers® intentions and attempted b}i gﬂ';i ) 3\4 e
decisions even prior to Lemon v Kurtzman, 493 u.s. 692 ( ). cek an’
y l applied a presumption of invalidity, labeling r_ellglpl_ls o0
ZV Zr?:s'ilveg/psectarian » The very term smacks of something smllsjtecr,o ?the
. er, © *s Discriminatory Us
i i . “The Supreme Court’s
%VOId?gérx:'Zig ]SB::tZﬁan,”’ 6 J.L. & Pol. 449, 453 (1990). B_ey;;nd t:;'::,
tlf::nalytic method of those cases was expressly abandoned in Agosuni.
Those cases should be overruled.
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First Amendment, however, “requires the state to be neutral in
its relations with groups of religious believers and non-
believers; it does not require the state to be their adversary.” Id.
at 18. Indeed, “we must ... be sure that we do not inadvertently
prohibit New Jersey from extending its general State law
benefits to all its citizens without regard to their religious
belief.” Id. at 16. Both religion and government had an interest
in this issue, and some government assistance made broadly
available to try to further those social goals, even if of help to
religion, was not constitutionally prohibited.

Similarly, a century ago in Bradfield v. Roberts, 175
U.S. 291 (1899), this Court approved construction grants for
“isolating buildings” for the treatment of communicable
diseases, even though the hospital itself was owned and
controlled by a religious order. “[T]he fact that its members ...
are members of a monastic order or sisterhood of the Roman
Catholic Church, and the further fact that the hospital is
conducted under the auspices of said church, are wholly
immaterial....” Bradfield, 175 U.S. at 298. While the order had
religious motivations to operate the hospital, governmental
assistance could be given to the hospital to further the social
goal of improved health care. The government did not intend to,
nor did it in fact, participate in religion by so acting.

Agostini itself arose in the context of an aid program
designed to provide remedial education to disadvantaged
children, and Zobrest involved a program to provide services to
children with disabilities pursuant to the Individuals with
Disabilities Education Act, 20 U.S.C. § 1400, et seq.
Government and religious organizations cooperated in
government funded projects nationwide under the Adolescent
Family Life Act, which was upheld against a facial challenge in
Bowen v. Kendrick, supra. In each of these cases, public
programs that included religious organizations were
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1 ¢ lent
constitutionally approved, implementing the Sor:i egfrg:lg ont
neutrality” approved in Walz, even vyhere gove O ihe
funded services ultimately were recelvgd by, or Izim e ot

remises of, religious entities. The First .A_men e ot
Ir)equire “hermetic separation” between religion an gsedapping,'
particularly when their interests are congruesnt :tr 7o46 ping.
Roemer v. Board of Public quks, 426 % . ce the.common
especially so where both their interests advan

good of the society.

The instant case deals with yet anpther p:og;a;r}r:;&;};r;
rligous enties and g0y N o Presidont Lynon
goal. Chapter 2, hkq 1”e , wa e avides fo

' “Great Society” education programi. '
{I?:npstc;rrét?asgrand joan of instructional matenalshag?cylgfég
books for the use of public acn;; it};ngzzs sc:m (01 e
nationwide, allocated on a per € ,ies o

ugh grants to state educational agenc i
tehgl?cagtionflr agencies. 20 US.C.§§ 7301—7373;}.l Ctolizinr?etrxn ©
ses Establishment Clause muster ‘t?ef:ause eg ment
pai tself conducting any religious activity propgrly so ca . :fhé
rfl(())r {that matter, taking part in any re}iglous activity at 3 e.CiSion
mment is not making any religiously relevaqt oo
igzzt how the aid funds will be used exceplt to requlllrt::at1 a the
1 vided must be “secular, ne -
gl:rtl?g:cﬁogilc);(l).” 20US.C.§ 7372(3)'(1). The gqvlernmeor;t :(s)
not thereby acting to provide sppnsorshlp or ﬁnanc;a supgamh'
any religious school, as a religious school, in J lelfn erstona Pansh:
The level of participation 1s tngl%ered by er;rc:1 eser?o,t 2 mate?
entirely in the hands of parents.”” Chapter 2 do

1 ' to state and local
“Under Chapter 2 the funds in question £0 c:erials o
ducational agencies and are spent by, _and title tosn(lja et oy
e ins in, the local educational agencies. 20 U.s. .bl.c relig,ious o
1;:3:7ﬁ122‘(c) T,hus no funding goes directly to any school, public,
otherwi.se nonpublic, in any event.
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ig;};clmmem “s_ponsgr_ship, financial support, and active

v d;/eemexilt ... In religious activity.” Chapter 2 simply allows
n who attend religious schools t

1ds : o have access, on a

religiously neutral, per capita basis, to the same government

education benefit program in whi i
i ch all oth 1 1
and private schools may participate. e ehildren in bl

The goal of this Court’s efft
. orts must be to keep th
tgl:)evgmment out of the business of religion, and religion ;)ut oef
benegilir:;,ss of governance, without destroying the potential for
cooperation in areas of mutual interest. Nothing i
: coop ‘ . Nothing in
;}lussé n.(rigillllr;tisorljlrst .{\n}[endhrlnent jurisprudence should reqﬁire
against children attending private religi
] igi
schgols by excluding them from the benefits of neu%ra(t)lllls
available programs. Chapter 2 passes that test. ¢

B. The Chapter 2 Program, As Applied, Is Valid
under the Agostini Criteria.

The Cpurt in Agostini described three criteria to evaluate
tg_overr}ment aid pro grams under the Establishment Clause. The
first is whether the aid program results in governm
mdoctrmgtion of religion. Agostini, 521 U.S gat 223 ;4“
Secopd, 1s that aid distributed using “criteria th:;t -neither f: vor
nor dlsfavor religion,” id. at 231, so that the program “doe e
define its recipients by reference to religion.” Id. at 234 S’Il'll?t
last of the Agostini criteria is that the aid prograr.n in uc.astioe
may not “create an excessive entanglement” %etweeﬁ

government and religion. Id. at 232-34.'° :
meets these standards. 34.” The instant case

15 .
entan lemTllt?’ Court in Agostini changed the contours of “excessive
existexglce oefl‘l‘a n S}imf_icant ways. That is, after Agostini neither the
S dministrative cooperation” between io
entities, nor the potential for “politi veen government and religious
; i political divisiveness,”
constitute excessive entanglement. /d. at 233-234 ;" can themselves
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First, Chapter 2 does “not result in governmental
indoctrination” of religious beliefs. Agostini, 521 U.S. at 234.
Chapter 2 is a broadly available general benefit program and the
materials provided thereby must, by law, be “secular, neutral
and nonideological.” 20 US.C. § 7372(a)(1)."* Thus, the
library books, computers and instructional materials provided
with Chapter 2 funds cannot themselves operate to
«“indoctrinate” any religious beliefs. They are the same kinds of
materials and resources being supplied in the public schools. 20
US.C. § 7351(b). Inand of themselves, they have no religious
character. Indeed, compared to Title 1 (which supplied

167 < was the case with the Title I program upheld in Agostini, the
Chapter 2 program at issue in this case also provides that the assistance is to
be used to “supplement” and “not supplant” certain other funding sources.
This is not a constitutional requirement but a statutory one. 20 U.S.C. §
7371(b) provides in relevant part that “a State or local educational agency
may use and allocate funds received under this part so as to supplement and,
to the extent practical, increase the level of funds that would, in the absence
of Federal funds made available under this part, be made available from non-
Federal sources, and in no case may such funds be used so as to supplant
funds from non-Federal sources.” Schools could not decide to forego some
operational element from their budgets that would have been funded from
state, local or private funds, in favor of using funds from the federal

government.

In Committee for Pub. Educ. and Religious Liberty v. Regan, 444
U.S. 646 (1980), the Court upheld a program which provided direct cash
reimbursements to private schools, including religious schools, for
performing state mandated functions. The reimbursements the state paid in
Regan were for services the religious schools would have had to pay for with
their own funds, the operative equivalent of supplanting funds that would
have come from other sources. But if, for example, a state educational
agency intentionally decided to misuse Chapter 2 funds to pay for religion
training at either public or private schools, then that would be
constitutionally defective. Tt would be unconstitutional because the
government would thereby be directly supporting religion, and actively
participating in specifically religious activities, not because the funds were
thereby used to “supplant funds from non-Federal sources.” 20 Us.C.§

7371(b).
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teachers), Chapter 2 programs appear to pose less chance of
indoctrination, for it is the government itself that must be
performing the indoctrination for it to be objectionable.
Agostini, 521 U.S. 222-23. Ifin some fashion a school at which
this aid is provided does attempt to use it to indoctrinate its
students with particular religious beliefs, then that could

constitute a violation of the statute itself, perhaps leading to the
loss of the aid in question.

Second, the Chapter 2 program clearly “does not ...
define its recipients by reference to religion.” Agostini, 521
U.S. at 234. By its own terms Chapter 2 manifestly imposes no
religious guidelines and in fact provides aid equally, on a per-
student basis, without taking religion into account in any fashion
whatsoever. 20 U.S.C. § 7372. The statute, regulations and
implementing materials in Jefferson Parish say absolutely
nothing about religious qualifications for receiving the use of
this aid. Joint Appendix (“JA”) at 212a.

Third, there can be no argument that the Chapter 2
program as conducted in Jefferson Parish “excessively
entangles” government with religion. In Agostini, 521 U.S. at
232-35, this Court decided that unannounced monthly
monitoring visits by publicly employed supervisors, to religious
schools, were insufficient to establish an “excessive
entanglement,” and noted as well that “we have not found
excessive entanglement in cases in which states imposed far
more onerous burdens on religious institutions than the
monitoring system at issue here.” Id. at 234, citing Bowen v.
Kendrick, supra. The Court reminds us in this context that
“excessive entanglement,” in itself, has no independent weight.
Rather, consistent with the values underlying the Establishment
Clause, entanglement rises to the level of a constitutional
problem when it has “the effect of advancing or inhibiting
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religion.” Id. at 233."7 As described below, federal, stg(tie, a;ld
local agencies implement the program, and provcl1 e for
meaningful protective measures. Thc? reasonable prpced u;es in
place in Jefferson Parish so that aid is prope_rl_y utlh'ze. clearly
do not have the effect of advancing or 1nt11b1tmg religion. Thei
issue is not whether there is some conceivable hypotheftltc;
possibility of misuse of the materials. Enforcement of the
program does not require a guarantee'o.f 'perfect. CCI‘talrlil‘t‘yl 1r;
advance. It was not required in Agostini In relation to | itle
programs, and indeed is not required as a matter of law in any
other federal program.

The program at issue in this case presents a legal and
factual scenario nearly identical to that presented'm Agostmz.
There is only one arguable difference,. ?.nd it is of no1
constitutional significance.  In A_gostznz, public ;Q}ioc;
employees implemented the federal aid program undei1 1; e 2,
and in the Chapter 2 program the teachers who use C ap1 er
materials in private schools are employees of those sc‘hoo S.

This is a difference without a distinctict)lrll. The p:r;szrrlz
izations charged with maintaining the program

?)Itllfti)l?cr goa%rgicials in both cases. Title to all Chapter 2 materllﬁ}s
remains with local educational agency officials, who aredplll 1c1
employees. 20 U.S.C. § 7372(c). Relevant state an do?ar
public employees are responsible fOf -record-keepmg ag 2oO
enforcing compliance with the provisions of Chapte'r . 2
U.S.C. §§ 7332(a), 7353(a). These same stgte agencies mam
keep records necessary for financial audl‘ts and prosgé X
evaluation by the U.S. Department of Education. 20 U.S.C.

7 Amicus curiae believes thz}t th; 1rea.al ptr;l)rblen;1 '.ch:;b;:::e?;e

nt” addresses is a free exercise vio ation through in . Eg,

;nrg gfi)ermArme icus Curiae United States Catholic Conference at 17-21, Aguilar
v. Felton, 473 U.S. 402 (1985) (No. 84-237).
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7332(2)(4). Louisiana has issued guidelines for how the
program is to be run, provides training, secures written
assurances from local educational agencies that materials will be
used only for authorized purposes, and has created and
implemented a reporting and monitoring system. Jefferson
Parish school system officials have and enforce procedures that
guard against misuse of Chapter 2 materials and equipment.
Thus, public employees in Louisiana are responsible for the
conduct of the program, as they are under Title I. JA at 214a.

Although public school teachers provide Title I remedial
instruction, and private school teachers use some of the Chapter
2 instructional materials in their classes, this difference is
constitutionally inconsequential. First, it is evidence of record
to which the Court must look to evaluate whether misuse is
occurring at all, Agostini, 521 U.S. at 224, and there is none
here. Hypothetical speculation that some teacher at some point
in the future might misuse the program to teach religion at the
public’s expense was precisely what the Court rejected in
Agostini. Id. at 226-27. Second, teachers are bound to follow
Chapter 2’s requirements. Professional teachers in private
schools are no less likely to fulfill their responsibilities under the
law than publicly employed teachers are.'® There is no evidence

"®That portion of School District of Grand Rapids v. Ball, 473 U.S.
373 (1985), which survived Agostini is not to the contrary. That portion of
Ball dealt with the Community Education program, which involved classes
taught at private schools after the end of the school day by part-time public
employees, who were otherwise employed full-time by the same private
school in which they taught their Community Education courses. The
expenditures in question there were to pay teachers who otherwise were full-
time employees of the private schools in question, creating a conflicted
situation and communicating mixed messages to students. But in the instant
case, the aid funds in question are used by public officials to pay for
“secular, neutral and nonideological” instructional materials, not to pay for
the services of teachers. Chapter 2 materials are subject to extensive
prescreening, record-keeping, monitoring and other controls described
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ultimately revoking funding for particular programs in
appropriate cases. To require absolute certainty, before the fact,
that no misuse of Chapter 2 materials could possibly occur,
would put that program to a task to which literally no other
government assistance program (or the government’s conduct
itself) is subject.”” In all, there is no reason for this Court to
treat Chapter 2 differently than Title I, or any other cooperative
effort to advance basic education.

This Court in Zorach v. Clauson, 343 U.S. 306, 314
(1952), wrote that there is no constitutional requirement that
government “show a callous indifference to religious groups.”
Rather, it may affirmatively accommodate government actions
to fit religious interests and needs. To do otherwise is to
embrace -- out of suspicion, fear, or pursuit of the chimera of
absolute certainty -- the “hermetic separation” of religion from
government which the Constitution and the Court have never
embraced. Such a rule would ill serve both governmental and
religious interests and, most importantly, the common good.
Children attending private religious schools would be deprived
of a broadly available educational program which Congress
intended for the benefit of all schoolchildren, not only those
attending public and private nonreligious schools.

"*For example, virtually every local educational agency in the
country participates in federally funded programs like Chapter 2, and
therefore is required to provide written assurances that it will comply with
various civil rights statutes, e.g., Title IX of the Education Amendments of
1972, 20 U.S.C. § 1681 et seq. There are a myriad of cases imvolving
allegations of violations of Title IX (and other federal civil rights statutes) by
public school districts. In many instances violations will be found and

appropriate judicial remedies will be imposed. In other instances federal
administrative agencies may require corrective measures to be taken by
public school districts to remedy violations. Public school districts clearly
are not required to demonstrate certainty, in advance, that no violation will
ever occur before they are allowed to participate in federally funded
programs. Corrective measures can be taken when and if violations occur.
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CONCLUSION

s set forth above, the jgdgment ofdt};e
United States Court of Appeals for the Fifth Clrcgltashcizle ¢ irel
reversed, to declare the Chapter 2_ program as app
Jefferson Parish, Louisiana, constitutional.

For the reason
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