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QUESTIONS PRESENTED

1. Did Crawford v. Washington, which overruled Ohio v.
Roberts, create a“new rule” within the meaning of Teague V.
Lane?

2. If so, does Crawford qualify for the second exceptionto
Teague’ srule of nonretroactivity on habeas?

3. When astate court has faithfully and reasonably applied
the precedents of this Court in effect at thetime of itsdecision,
can that decision later become *adecision that was contrary to
... Clearly established Federal law” within the meaning of 28
U. S. C. §2254(d) when those precedents are later overruled?

(i)



(Intentionally left blank)



TABLE OF CONTENTS

Questionspresented ........... ... i

Tableof authorities .............. ... ... ... ... ..., iv

Interest of amicus curiae ............. .. ... .. .. .. ... 1

Summary of factsandcase.............. ..., 2

Summaryof argument ........... .. . 4

ATQUMENT . ..o 5
I

Under therule of Teague v. Lane, Crawford v. Washington
does not apply retroactively to cases which were already

final beforeitwasdecided ........................ 5
A.Newrule............ i 5
B. Not an absolute prerequisite. .. ............... 7
11
The prior adjudication rule of AEDPA does not incorporate
the Teague exceptions .............. .. ..., 13
Conclusion . ... 23
Appendix

(iii)



TABLE OF AUTHORITIES
Cases

Allenv. McCurry, 449 U. S. 90, 101 S. Ct. 411,

66L.Ed.2d308(1980) .........iiii 16
Atkinsv. Virginia, 536 U. S. 304, 122 S. Ct. 2242,

153L.Ed. 2d335(2002) ...... ..o 21
Beard v. Banks, 542 U. S. 406, 124 S. Ct. 2504,

159L.Ed. 2d494(2004) .. .....cvviiii 10
Bockting v. Bayer, 399 F. 3d 1010

(CA92005) . ... ovv i 3,6,8,18,20
Bockting v. Nevada, 497 U. S. 1021, 110 S. Ct. 3266,

111L.EA.2d777(1990) .. ..ot 3
Bockting v. State, 109 Nev. 103, 847 P. 2d 1364

(1993) ..o 2,3
Breard v. Greene, 523 U. S. 371, 118 S. Ct. 1352,

140L.Ed. 2d529(1998) ........cvvvieinn.. 16
Brown v. Mississippi, 297 U. S. 278, 56 S. Ct. 461,

80L.Ed.682(1936) .......oviiiiiiiiiii 12
Butler v. McKeéllar, 494 U. S. 407, 110 S. Ct. 1212,

108L.Ed. 2d347(1990) ..........ccvnn.. 5,6,7,10
Cagev. Louisiana, 498 U. S. 39, 111 S. Ct. 328,

112L.Ed.2d339(1990) .......ccvviviiinennn 9, 17
Christianson v. Colt Industries Operating Corp., 486 U. S.

800, 108 S. Ct. 2166, 100 L. Ed. 2d 811 (1988) ...... 16
Clemonsv. Mississippi, 494 U. S. 738, 110 S. Ct. 1441,

108L.Ed.2d725(1990) .. ....cvviiiiiiiaan . 20

Crawford v. Washington, 541 U. S. 36, 124 S. Ct. 1354,
158L.Ed.2d177(2004) ...... ... ..., 3,5 11



Davisv. Washington, 547 U. S. __, No. 05-5224
(Junel19,2006) .......coviiii 7,11

Department of Housing and Urban Development v. Rucker,
535U. S. 125,122 S. Ct. 1230, 152 L. Ed. 2d 258

(2002) ..ot 20
Desist v. United States, 394 U. S. 244, 89 S. Ct. 1030,
22L.Ed.2d248(1969) ...t 5,8
Duncan v. Walker, 533 U. S. 167, 121 S. Ct. 2120,
150L.Ed.2d251(2001) ........covveiiannn 19
Felker v. Turpin, 518 U. S. 651, 116 S. Ct. 2333,
135L.Ed. 2d827(1996) .........ccviiiiiinn 22
Gideon v. Wainwright, 372 U. S. 335, 83 S. Ct. 792,
OL.Ed.2d799(1963) .........ciiiiii. 911
Gilmorev. Taylor, 508 U. S. 333, 113 S. Ct. 2112,
124L.Ed.2d306 (1993) .......cviiiii e 10
Grahamv. Callins, 506 U. S. 461, 113 S. Ct. 892,
122 L.Ed.2d260(1993) ...t 7
Hamdan v. Rumsfeld, 548 U. S. __, No. 05-184
(June29,2006) .......cvvvi e 19
Hornv. Banks, 536 U. S. 266, 122 S. Ct. 2147,
153L.Ed.2d301(2002) ...........ccininn... 15, 22
Hudson v. Michigan, 547 U. S. __, No. 04-1360
(Junel15,2006) . ....covii e 9
Idaho v. Wright, 497 U. S. 805, 110 S. Ct. 31309,
111L.Ed.2d638(1990) ..., 3,6

lllinoisv. Gates, 462 U. S. 213, 103 S. Ct. 2317,
76 L. Ed. 2d 527 (1983) ..o v oo 17



Vi

Lambrix v. Singletary, 520 U. S. 518, 117 S. Ct. 1517,

137L.EA.2d 771 (1997) . ..o oo 10
Lavev. Dretke, 444 F. 3d 333 (CA52006) ............. 5
Lawrencev. Texas, 539 U. S. 558, 123 S. Ct. 2472,

156L.Ed. 2d508 (2003) . ......c.coviiiiii 21
Lindh v. Murphy, 521 U. S. 320, 117 S. Ct. 2059,

138L.Ed. 2d481(1997) . ...t 19
Mackey v. United States, 401 U. S. 667, 91 S. Ct. 1160,

28L.Ed.2d404 (1971) ... 8,9 15
McCleskey v. Zant, 499 U. S. 467, 111 S. Ct. 1454,

113L.Ed. 2d517(1991) ......covviiiieii e 13
Moore v. Dempsey, 261 U. S. 86, 43 S. Ct. 265,

67L.Ed. 543 (1923) ... ... 12
Muhleisen v. leyoub, 168 F. 3d 840 (CA51999) ....... 17
O'Ddll v. Netherland, 521 U. S. 151, 117 S. Ct. 1969,

138L.Ed. 2d351(1997) .....ovviiiiiii e 10
Ohio v. Roberts, 448 U. S. 56, 100 S. Ct. 2531,

65L.Ed.2d597(1980) ..........iiiiiii 3,6
Reno v. Flores, 507 U. S. 292, 113 S. Ct. 1439,

123L.Ed.2d1(1993) ... 19, 20
Ring v. Arizona, 536 U. S. 584, 122 S. Ct. 2428,

153L.Ed. 2d556(2002) . ... 7
Rompillav. Beard, 545 U. S. 374, 125 S. Ct. 2456,

162L.Ed.2d360(2005) .......ccvviiiiiiiaan. 14
Rosev. Lundy, 455 U. S. 509, 102 S. Ct. 1198,

71L.Ed.2d379(1982) ... ... 9

Safflev. Parks, 494 U. S. 484, 110 S. Ct. 1257,
108L.Ed. 2d415(1990) ... ......c.covvinnn.. 7,9, 13



Vii

Sanchez-Llamasv. Oregon, 548 U. S. __, No. 04-10566

(June28,2006) . ......ccoiii 9
Sawyer v. Smith, 497 U. S. 227, 110 S. Ct. 2822,

111L.Ed.2d193(1990) . ......covvvviniannn. 6, 10
Schriro v. Summerlin, 542 U. S. 348, 124 S. Ct. 25109,

159L.Ed. 2d442(2004) .............. 7,8,10,12, 21
Stone v. Powell, 428 U. S. 465, 96 S. Ct. 3037,

4A9L.Ed. 2d 1067 (1976) .. ... 12
Sullivan v. Louisiana, 508 U. S. 275, 113 S. Ct. 2078,

124L.Ed.2d182(1993) ...t 9
Teaguev. Lane, 489 U. S. 288, 109 S. Ct. 1060,

103 L. Ed. 2d 334 (1989) ...... 1,2,56,8,09, 11, 12, 13
TRW Inc. v. Andrews, 534 U. S. 19, 122 S. Ct. 441,

151 L.Ed.2d339(2001) .........coviiian 17
Tyler v. Cain, 533 U. S. 656, 121 S. Ct. 2478,

150L.Ed.2d632(2001) .. ... 9,12

United States v. Oakland Cannabis Buyers Cooperétive,
532 U. S. 483,121 S. Ct. 1711,

149 L. Ed. 2d 722 (2001) © oo e, 20
Williamsv. Cain, 229 F. 3d 468 (CA52000) .......... 17
Williamsv. Taylor, 529 U. S. 362, 120 S. Ct. 1495,

146 L. Ed. 2d 389 (2000) . ........ 14, 15, 16, 18, 19, 22
Wright v. West, 505 U. S. 277, 112 S. Ct. 2482,

120 L. Ed. 2d 225 (1992) .. .oooeeieeennn 14, 15

United States Statutes
28U.S.C. 81738 ....... 16
28U.S.C. 82244 . ...... .. .. . .. 19, 21



viii

28U.S.C.82254(C) ..o 1,13, 16, 19
28U.S. C.82254(6) ..o 19
28U.S. C.82255 ..\ 19

Antiterrorism and Effective Death Penalty Act of 1996,
Pub. L. No. 104-132,110 Stat. 1214 ............... 13

State Statute
Nev. Rev. Stat. §51.385 ......... ... . 2,3

Treatise

2 R. Hertz & J. Liebman, Federal Habeas Corpus Practice
and Procedure (5thed. 2005) ............... 12,15, 17

Miscellaneous
141Cong. Rec. 15058 . ... ... ..o 16

Liebman & Ryan, “Some Effectual Power”: The Quantity
and Quality of Decisionmaking That Articlelll and the
Supremacy Clause Demand of the Federal Courts, 98
Colum.L.Rev. 696 (1998) . .......covviiiienn... 15

Scheidegger, Habeas Corpus, Relitigation, and
the Legidative Power, 98 Colum. L. Rev. 888
(1998) ... 2,14, 16, 17, 20



IN THE
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GLEN WHORTON, Director,
Nevada Department of Corrections,

Petitioner,
Vs.

MARVIN HOWARD BOCKTING,
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BRIEF AMICUS CURIAE OF THE
CRIMINAL JUSTICE LEGAL FOUNDATION
IN SUPPORT OF PETITIONER

INTEREST OF AMICUS CURIAE

The Crimina Justice Legal Foundation (CJLF)* is a non-
profit California corporation organized to participate in
litigation relating to the criminal justice system asit affects the
publicinterest. CILF seeksto bring the constitutional protec-
tion of the accused into balance with the rights of the victim
and of society to rapid, efficient, and reliable determination of
guilt and swift execution of punishment.

Amicus CILF has a particular interest in the retroactivity
ruleof Teague v. Lane, 489 U. S. 288 (1989) and the deference
standard of 28 U. S. C. 8§2254(d). In Teague, amicus submit-

1. Thisbrief was written entirely by counsel for amicus, as listed on the
cover, and not by counsel for any party. No outside contributions were
made to the preparation or submission of this brief.

Both parties have given written consent to the filing of this brief.



ted the brief proposing the rule adopted in that case. See 489
U. S, a 300. Counsel for amicus wrote one of the few law
review articles defending §2254(d) as it was written and
intended, at atime when it was under severe attack in the law
reviews. See Scheidegger, Habeas Corpus, Relitigation, and
the Legislative Power, 98 Colum. L. Rev. 888 (1998). Amicus
CJLF has filed a brief in most of this Court’s major habeas
cases from 1988 to the present.

In this case, the Ninth Circuit has once again evaded the
limitations placed on federal habeas courts by this Court and by
Congress. A state court applied the rules in effect at the time
of the appeal faithfully and correctly, yet its decision was
overturned in a collateral attack, contrary to the plain wording
of the statute. Thisresult is contrary to the interests CILF was
formed to protect.

SUMMARY OF FACTS AND CASE

A medical examination of six-year-old Autumn clearly
shows that she was grievously sexually abused. See Bockting
V. State, 109 Nev. 103, 105, 847 P. 2d 1364, 1365 (1993). The
question is by whom. At the hospitd, she would only tell the
detective that someone had hurt her. Seeibid. Two days later,
in an interview at a specially designed interview room at the
detective’'s office, she said it was her stepfather, Marvin
Bockting. See ibid. This interview was recorded, and the
Nevada Supreme Court found that it was conducted “in a
manner that was not suggestive, leading or indicative of a
predetermined resolve to produce evidence of child abuse.”
Id., at 110, 847 P. 2d, at 1368-1369.

At trial, Autumn was uncommunicative, and thetrial court
declared her unavailable as a witness. See id., at 106, 847
P. 2d, at 1366. The court admitted her statement to the
detective and her prior statement to her mother pursuant to
Nev. Rev. Stat. §51.385. Thestatute was enacted in 1985. See
id., at 107, 847 P. 2d, at 1367. In drafting this statute, the



Nevada Legidlature dearly reied on this Court’s decision in
Ohio V. Roberts, 448 U. S. 56 (1980), making “ guarantees of
trustworthiness’ the key criterion for admissibility. Compare
id., at 66, with Nev. Rev. Stat. §51.385(a).

Following the initid affirmance on appeal, this Court
vacated and remanded for reconsideration in light of Idaho v.
Wright, 497 U. S. 805 (1990). See Bockting V. Nevada, 497
U. S. 1021 (1990). In other words, this Court specifically
directed the Nevada Supreme Court to apply the Roberts
“ ‘particularized guarantees of trustworthiness ” test, as
“shown from the totality of the circumstances. . . that surround
the making of the statement and that render the declarant
particularly worthy of belief.” Wright, supra, a 819. On
remand, the state court proceeded to do exactly as directed, and
it unanimously found that the Wright/Roberts standard had
been met. See 109 Nev., at 112, 847 P. 2d, at 1369-1370.

Following state postconviction proceedings, Bockting filed
afederal habeas corpus petition. The District Court denied the
petition, and Bockting appealed. See Bockting V. Bayer, 399
F. 3d 1010, 1013 (CA9 2005). After oral argument of the
appeal, see id., at 1024 (Wallace, J., concurring), this Court
decided Crawford v. Washington, 541 U. S. 36 (2004). Two
judges on the three-judge panel agreed that Crawford an-
nounced a new rule. Bockting, supra, a 1012; id., a 1025
(Wallace, J., dissenting). Onejudge concluded that it did not.
See id., & 1023 (Noonan, J., dissenting). The majority con-
cluded that the Crawford rule qualifies for an exception to the
genera rule of nonretroactivity. Id., at 1021. The majority
opinion further concluded that the exceptions to the
nonretroactivity rule are incorporated in 28 U. S. C. § 2254(d).
See ibid. This Court granted certiorari on May 15, 2006.



SUMMARY OF ARGUMENT

Crawford v. Washington isanew rule. By substituting an
entirely different standard for the preexisting Ohio V. Roberts
rule, Crawford overruled Roberts. A rule established by
overruling aprior caseisobviously not “dictated by precedent”
and is per se “new” for the purpose of Teague.

Crawford does not qualify for the second exception to the
rule of Teague v. Lane. That exception islimited to new rules
that establish an “absolute prerequisite to fundamental fair-
ness.” Crawfordisbased on history, not fairness. The Ohio v.
Roberts regime it replaced may have been confusing and
inconsistent, but it was not fundamentally unfair on the same
scaleasthe practicesthis Court hasprevioudy indicated qualify
for that designation: unrepresented indigent defendants in
felony cases, confessions extracted by brutality, or lynch mobs
surrounding courthouses.

The time has come to recognize what this Court has
previoudy hinted. There are no rules of Gideon magnitude
remaining to be made, and none have been made for decades.
The second exception to Teague v. Lane is history, and
litigation over it is a pointless waste of resources. The excep-
tion should be formally retired.

The Teague exceptions are inapplicable to the deference
ruleof 28 U. S. C. §2254(d)(1). Congress enacted a generd
rule with two stated exceptions, and courts cannot read in
additional exceptions that Congress chose not to include. The
fact that Congress included retroactivity exceptions in other
provisions of AEDPA but not this one indicates the omission
was intentiond.

The absence of these exceptions does not create any
genuine constitutional doubt. Congress has no constitutional
obligation to authorize collateral attacks on state judgments at
al, and it can limit the attacks it does allow on conditions it
sees fit.



The absence of the second Teague exception causes no
difficulty, because that exception is already obsolete, as noted
earlier. The absence of the first Teague “exception” could
preclude federal habeasrelief on a meritorious petition only in
an unlikely set of circumstances, which experience inthe wake
of Atkins v. Virginia shows has not happened yet. In the
unlikely event that such an injustice does occur some timein
the future, an aternate remedy can be devised. A staute
should not be interpreted in a manner contrary to its plain
language to avoid an imagined problem.

ARGUMENT

I. Under the rule of Teague v. Lane,
Crawford v. Washington does not apply retroactively to
cases which were already final before it was decided.

The consensus of the federal circuits is that Crawford v.
Washington, 541 U. S. 36 (2004), does not apply retroactively
on habeas corpus under the rule of Teague v. Lane, 489 U. S.
288 (1989). See, e.g., Lave V. Dretke, 444 F. 3d 333, 336 (CA5
2006) (collecting cases). Theconsensusis correct.

A. New Rule.

When Justice Harlan first proposed the limitation on habeas
now known as the Teague rule, he recognized that in some
cases the determination of whether a rule was new would be
difficult but in others it would be easy. In this context, “the
lower courts cannot be faulted when, following the doctrine of
stare decisis, they apply the rules which have been authorita-
tively announced by this Court.” Desist v. United States, 394
U. S. 244, 264 (1969) (dissenting opinion).

But for the astonishing concurring opinion in the Court of
Appealsin the present case, amicus CILF would have thought
that the newness of Crawford was so obvious as to be beyond
dispute and worth no more than a bare citation to Butler v.



McKellar, 494 U. S. 407, 412-413 (1990). Regrettably, it
appears that some very basic ground must be replowed once
again.

Under Teague, “a case announces a new rule if the result
was not dictated by precedent . . ..” 489 U. S,, at 301 (empha-
sis in original). Judge Noonan's concurrence makes no
mention of this requirement. He smply quotes Crawford s
own statement that its rule is faithful to the Framers under-
standing and declares, “ Crawford, therefore, does not announce
anew rule. Retroactivity isnot anissue.” Bockting V. Bayer,
399 F. 3d 1010, 1023 (CA9 2005) (Noonan, J., concurring).

Under Judge Noonan's concept of Teague, the only new
rules are wrong rules. No matter how squarely a decision
contradicts earlier precedent, it is not a “new rule’ if it is
faithful to the original understanding. The precedents of this
Court to the contrary are clear and emphatic.

The very next term after Teague, the Court clarified in
Butler that the fact that a court viewed an issue as “controlled”
or “governed” by an earlier case did not preclude the later
decision from being anew rule. See Butler, 494 U. S,, at 415.
In Sawyer v. Smith, 497 U. S. 227, 236 (1990), the Court held
that a rule was new even though earlier cases “lent genera
support” to its conclusions. State courts could validly have
relied on “indications’ to the contrary in other decisions. See
id., at 237.

InthisCourt’ spre-Crawford Confrontation Clausejurispru-
dence, there were not merely “indications’ that the key to
admissibility was reliability and not the testimonial versus
nontestimonial distinction later adopted in Crawford. That was
the square holding of Ohio v. Roberts, 448 U. S. 56 (1980) and
other casesin that line, including Idaho v. Wright, 497 U. S.
805 (1990), the case this Court specifically directed the state
court to apply. Not only wasthe Crawford rule not dictated by
precedent, a contrary rule was actually dictated by precedent.
Prior to Crawford, a state court would have violated the



doctrine of stare decisis if it decided a federal Confrontation
Clause claim on the basis of the testimonial nature of the out-
of-court statement rather than on the criteriaset out in Roberts.
Crawford overruled Roberts. See Davis V. Washington, 547
U.S. _, No. 05-5224 (June 19, 2006) (dlip op., a 10, n. 4). If
any propositionisclear beyond question in this Court’ s Teague
jurisprudence, it is that a case that overrules an earlier prece-
dent creates a new rule. See, e.g., Butler, 494 U. S,, at 412,
Safflev. Parks, 494 U. S. 484, 488 (1990); Graham V. Collins,
506 U. S. 461, 477 (1993).

The notion that arule isnot “new” because it represents a
return to the original understanding of the Constitution is
refuted by Schriro v. Summerlin, 542 U. S. 348 (2004). Ring
V. Arizona, 536 U. S. 584 (2002), like Crawford, was based on
areturn toorigind understanding as the Court now seesit. See
id., a 607 (quoting Apprendi V. New Jersey, 530 U. S. 466, 498
(2000) (Scalia, J., concurring)). Y et the status of Ring asanew
rule for Teague purposes was beyond serious question. See
Summerlin, supra, a 352; see also id., at 358-359 (Breyer, J.,
dissenting) (not disputing Ring was “new” but contending it
was “watershed”).

Soitiswith Crawford. Under this Court’s precedents, itis
beyond serious dispute that Crawford is anew rule within the
meaning of Teague.

B. Not An Absolute Prerequisite.

Crawford v. Washington was decided on March 8, 2004.
Justice Scalia wrote the opinion of the Court. Three months
later, Justice Scalia wrote the opinion of the Court in Summer-
lin. Thelatter opinion says, regarding rulesthat qualify for the
second Teague exception, “This class of rules is extremdy
narrow, and ‘it is unlikely that any . . . “has] yet to
emerge.” ' 7 542 U. S,, a 352 (quoting Tyler v. Cain, 533
U. S. 656, 667, n. 7 (2001) (quoting Sawyer V. Smith, 497 U. S.
227, 243 (1990))) (emphasis added) (alteration by the Tyler
Court). To conclude that Crawford fits within the set that



Summerlin says is probably a null set, one would have to
concludethat the Summerlin Court was obliviousto an opinion
issued only three months earlier by the same author. Such a
hypothesis would require exceptionally compelling evidence.

The panel mgority in the present case concluded that “the
Crawford rule meetsthe Court’ scriteria,” Bockting, 399 F. 3d,
at 1016, by quoting somevery general language from Summer-
lin and disregarding the long line of Teague cases from this
Court. In the context of the whole line, Crawford can be seen
to be no more “fundamental” than many other rules that have
been held not to qualify for the exceptionsand it does not come
close to the rules that this Court has indicated would have
qualified.

Justice Harlan'soriginal proposal wasto apply retroactively
on habeas “al ‘new’ constitutional rules which significantly
improve the pre-existing fact-finding procedures. . ..” Desist,
394 U. S, at 262. Thisproposa never became law, and Justice
Harlan himself abandoned it just two years later. See Mackey
V. United States, 401 U. S. 667, 694-695 (1971) (opinion
concurring in judgmentsin part and dissenting in part). Teague
combined the accuracy-enhancing requirement of the Desist
proposal with a reguirement that “the procedure at issue must
implicate the fundamental fairness of the trial.” 489 U. S, at
312. Further, this exception is limited “to those new proce-
dureswithout which the likelihood of an accurate convictionis
seriously diminished.” Id., at 313. Still further, the rule must
be an “absolute prerequisite to fundamental fairness.” Id., at
314.

The generality of this formulation has created widespread
confusion. Not only does deciding Teague questions take up
much of this Court’s docket, but the Court itself is often
narrowly divided. See, e.g., Summerlin, 542 U. S., at 358-359
(Breyer, J., dissenting) (four Justices arguing that Ring quali-
fies).



For 30 years, mog of this Court’s decisions creating new
rules have been thought to enhancethe accuracy of convictions.
Deliberately subverting the search for truthin crimind trialsto
serve other goalsis apractice in decline, for good reason. See
generally Hudson V. Michigan, 547 U. S. __, No. 04-1360
(June 15, 2006) (refusing to extend the exclusionary ruleto new
territory); Sanchez-Llamas V. Oregon, 548 U. S. __, No. 04-
10566 (June 28, 2006) (slip op., at 14) (same). Y et this Court
has never found any rule created after Teague itself to qualify
for the exception.?

The clarity of the second Teague exception comes not from
the general and subjective wording of the standard but rather
from the examples of what does and what does not qualify.
Justice Harlan wasthinking primarily of Gideon v. Wainwright,
372 U. S. 335 (1963) when he proposed the exception, see
Mackey, 401 U. S., at 693-694, and Gideon has been the
primary example ever since. See, e.g., Saffle V. Parks, 494
U. S. 484, 495 (1990). Teague itself aso quoted with approval
Justice Stevens' list of fundamenta rules from Rose v. Lundy,
455 U. S. 509, 544 (1982) (dissenting opinion): “ ‘that the
proceeding was dominated by mob violence; that the prosecutor
knowingly made use of perjured testimony; or that the convic-
tion was based on a confession extorted from the defendant by
brutal methods.” ” Teague, 489 U. S,, at 313-314.

The four rules cited have four things in common: (1) they
areall fundamental; (2) violation of any of them createsagrave
risk of convicting an innocent person; (3) al except Gideon
were, and Gideon could have been, decided under the Four-

2. Intheinterval between Sullivanv. Louisiana, 508 U. S. 275 (1993), and
Tyler v. Cain, 533 U. S. 656 (2001), a number of Courts of Appeals
concluded that because error under Cage V. Louisiana, 498 U. S. 39
(1990), is “structural,” it must qualify for the second exception. See
Tyler, supra, at 672 (Breyer, J., dissenting). The Tyler Court rejected
the idea that structural errors necessarily qualify. Seeid., at 666-667.
Not only is Cage not fundamental, it may not even be correct. Seeid.,
at 658, n. 1.
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teenth Amendment Due Process Clause without the need for
the incorporation doctring and (4) they are very old rules.
Gideon isthe relative youngster of the group.

In contrast, the following practices have been found or
conceded to not be such fundamental violations of fairness as
to qualify for the second exception: interrogation by a police
officer regarding a different offense after invocation of Miran-
da rights, see Butler v. McKellar, 494 U. S,, at 416, misleading
argument by a prosecutor in the penalty phase, see Sawyer v.
Smith, 497 U. S., at 244, amisleading jury instruction that may
have caused the jury to overlook a partial defense reducing
murder to manslaughter, see Gilmore v. Taylor, 508 U. S. 333,
338-339, 345 (1993), failure of thejury in acapital caseto find
an aggravating circumstance in terms sufficiently defined to
meet constitutional requirements, see Lambrix V. Singletary,
520 U. S. 518, 521, 539-540 (1997), failure to inform the jury
that defendant was ineligible for parole when the prosecution
argued future dangerousness as the basis for a death sentence,
see O’Dell v. Netherland, 521 U. S. 151, 154, 167 (1997), a
jury instruction that may require a death sentence if a single
juror does not agree to the existence of a mitigating circum-
stance, see Beard V. Banks, 542 U. S. 406, 408, 419-420
(2004), and denial of jury trial on the circumstance that
distinguishes capital murder from noncapital murder. See
Summerlin, 542 U. S., at 358.

When asking whether Crawford fits better with the first
group of qualifying rules or the second group of nonqualifying
rules, it is important to keep in mind that the fundamental
nature of a change is not determined in the abstract but rather
by comparison to the preexisting state of thelaw. Thus Sawyer
V. Smith, 497 U. S., at 243-244, held that the specia rule
againg misleading prosecutorial argument at the pendty phase
of a capitd case was not fundamental in part because preexist-
ing case law protected aganst remarks that made any tria
fundamentally unfair.
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The question, then, iswhether Crawford issuch adramatic
leap forward in the fairness of trial relative to the preexisting
Roberts requirements that it sharply reduces the chance of a
wrongful conviction. Crawford itself makes no such claim.
History, not accuracy of result, permeates the opinion from
beginningto end. Rejection of reliability itself asacriterionfor
decision is the keystone of the opinion. “The Constitution
prescribes a procedure for determining the reliability of
testimony in criminal trials, and we, no less than the state
courts, lack authority to replace it with one of our own devis-
ing.” 541 U. S, at 67.

Indeed, Crawford might result in anet increaseinwrongful
convictions based on hearsay. Crawford hints that even the
rankest hearsay presents no Confrontation Clauseissueif itis
not testimonial. See 541 U. S, at 51. Davis v. Washington,
547 U. S. __, No. 05-5224 (June 19, 2006) (dlip op., at 8-9),
elevates that hint to a holding. Under Roberts, reliability was
the key to admissbility without cross-examination. Under
Crawford, reliability isirrelevant.

The change made by Crawford may very well befaithful to
the text and history of the Constitution. It may very well limit
the role of judges in accord with the original understanding.
See Crawford, 541 U. S., at 67. It may very wdl be a net
improvement in the operation of the criminal justice system.
Y et the substitution of the Crawford rule for the Roberts rule
is definitely not an “absolute prerequisite to fundamental
fairness,” asisrequired for the second Teague exception. See
489 U. S, at 314. If it were, it would have been recognized

long ago.

The Roberts Court may have created a framework that
produced unpredictable results, see Crawford, 541 U. S,, at 63,
but it did not countenance fundamentally unfair trials. Nothing
in Roberts remotely compares to forcing a defendant without
legal training to defend himself in court. Cf. Gideon, 372
U. S, at 344-345. It isnot in the same ballpark as beating a
confession out of a suspect or conducting a trial while alynch



12

mob outside places the jury in fear of their own lives. Cf.
Brown v. Mississippi, 297 U. S. 278, 281-282 (1936); Moore
V. Dempsey, 261 U. S. 86, 89 (1923).

When Justice Harlan first proposed the habeas
nonretroactivity rulein 1969, the criminal procedurerevolution
was in high gear. Gideon itself was only six years old. An
exception to his proposed rule would have been needed at the
time. By the time Teague was decided in 1989, this era was
long past, and the fundamental problemshad all been corrected.
The Teague Court therefore noted “we believe it unlikely that
many such components of basic due process[qualifying for the
second exception] have yet to emerge.” 489 U. S, at 313
(emphass added). By 2001, the Court saw fit to change
“many” to “any,” see Tyler v. Cain, 533 U. S. 656, 667, n. 7
(2001); accord Summerlin, 542 U. S. 352, an implicit recogni-
tion that the probability is asymptotically approaching zero.

The time has come, amicus CILF submits, to recognize
expressly what Tyler and Summerlin recognized implicitly.
There is no practice previously approved by this Court, or
uncorrected by this Court despite widespread use in the
country, which is so fundamentally unfair that arule against it
would qualify for the second Teague exception. One pro-
petitioner treatise raises the remote possibility that some
jurisdiction might come up with a novel and fundamentally
unfair procedure which requiresafundamental new rulesimply
because it has never been necessary to rule against it before.
See 2 R. Hertz & J. Liebman, Federal Habeas Corpus Practice
and Procedure 8§ 25.7, p.1241 (5th ed. 2005). Inthat event, itis
extremely unlikely that resort to habeas corpus would be
needed to correct the problem. The days when state courts
could be presumed to be inadequate guardiansof constitutional
rights are behind us and have been for a very long time. See
Stone V. Powell, 428 U. S. 465, 493, n. 35 (1976). Inthe very
unlikely event that alegislaturewould enact such alaw and the
state courts would approve it, this Court’s certiorari docket is
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not so crowded that it could not correct a once-in-a-generation
error.

The second Teague exception is a historical relic. It
belongs on the museum shelf. There are no rules “of the
primacy and centrality of . . . Gideon,” Saffle v. Parks, 494
U. S, at 495, remaining to be made, and none have been made
since some time before Teague. The extended litigation over
whether each new rule qualifies is pointless, fruitless, and a
waste of resources. It can and should be ended with a simple
declaration that the second exception is history.

II. The prior adjudication rule of AEDPA does not
incorporate the Teague exceptions.

Properly applied, therule of Teague v. Lane, 489 U. S. 288
(1989), in conjunction with McCleskey v. Zant, 499 U. S. 467
(1991), would have streamlined and speeded federal review of
state criminal cases, especially capital cases. On most ques-
tions of federal conditutional law, it is obvious that the state
court applied then-existing Supreme Court precedent on direct
appeal and that a different rule was neither dictated by prece-
dent nor an absolute prerequisite to fundamental fairness. See
supra, & 6, 8.

Regrettably, it did not happen, and cases continued to be
bogged down for years as multiple courts pondered whether the
petitioner was asking for anew rule or an application of an old
rule and whether the rule, if new, qualified for the second
Teague exception. By 1996, Congress had had enough. Inthe
Antiterrorism and Effective Death Penalty Act of 1996, Pub. L.
No. 104-132, 110 Stat. 1214 (AEDPA), Congress tightened
many of the existing limitations. In new subdivision (d) of 28
U. S. C. §2254, Congress created anew prerequisite for habeas
relief. Unlike Teague, the new ruleversus application question
is not dispositive. More importantly for this case, the two
exceptions to Teague are missing atogether.
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New subdivision (d) of §2254 is commonly called the
“deference’ rule. During the congressional debate, it was
called that by every member who spoke on it, for or against.
See Scheidegger, Habeas Corpus, Relitigation, and the Legisla-
tive Power, 98 Colum. L. Rev. 888, 945, and n. 400 (1998).
Although there was some initial discomfort with that word in
court opinions, seeibid., we now see that designation routinely
used inopinions. See, e.g., Rompilla V. Beard, 545 U. S. 374,
387 (2005) (Kennedy, J., dissenting).

The essential backdrop for understanding the deference
standard is the debate in Wright v. West, 505 U. S. 277 (1992).
See Williams V. Taylor, 529 U. S. 362, 410-412 (2000).2 In
Wright, the Court asked for briefing on “whether a federal
habeas court should afford deference to state-court determina-
tions applying law to the specific facts of acase....” 505
U. S, at 284. The Court ultimately decided not to answer this
guestion, see id., at 295, possibly because it could not reach a
majority agreement on it.

Justice Kennedy’s opinion concurring in the judgment is
based on his condusion that Teague’s rule of retroactivity is
different in kind from a rule of deference. See Wright, 505
U. S, at 306-307. Regarding the comity interest underlying the
Teague rule, Justice Kennedy wrote,

“The comity interest is not, however, in saying that since
the question is close the state-court decision ought to be
deemed correct because we are in no better position to
judge. That would bethereal thrust of aprinciple based on
deference. We see that principle at work in the statutory
requirement that, except in limited circumstances, the
federal habeas court must presume the correctness of state-
court factual findings.” Id., at 308.

3. Part Il of Justice O’ Connor’s opinion in Williams is the opinion of the
Court on the issues discussed in this brief. Part Il of Justice Stevens’
opinion is effectively a dissent on those points.
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Justice O’ Connor’s opinion, joined by Justices Stevens and
Blackmun, endorsed Justice Kennedy’s view that retroactivity
and deference are qualitatively different rules. Seeid., at 305.

After enactment of AEDPA, some commentators read the
statute to do nothing more than “codify and strengthen Teague
...” Liebman & Ryan, “Some Effectual Power”: The
Quantlty and Quality of Decisionmaking That Article Ill and
the Supremacy Clause Demand of the Federal Courts, 98
Colum. L. Rev. 696, 868 (1998). In this view, the single most
hotly debated section of thisvery controversial act was actually
much ado about not much, doing little more than “express a
‘mood’ that the Federal Judiciary must respect.” Williams, 529
U. S, at 386 (opinion of Stevens, J.). The Court rejected this
limited view of §2254(d)(1). Seeid., at 403 (opinion of the
Court). “It cannot be disputed that Congress viewed
§2254(d)(1) as an important means by which its gods for
habeas reform would be achieved.” Id., at 404.

Although some commentators cling to the notion that
§2254(d)(1) is ssimply a more muscular version of Teague’'s
choice-of-law rule, see, e.g., 2 Hertz & Liebman, supra, 8 32.3,
p. 1580, this Court’ s case law ishow clearly to the contrary. In
addition to Williams, the unanimous per curiam opinion in
Horn V. Banks, 536 U. S. 266, 272 (2002), held that “the
AEDPA and Teague inquiries are distinct.”

The Teague rule is basicaly a “choice of law problem.”
See Mackey V. United States, 401 U. S. 667, 682 (1971)
(Harlan, J., concurring in the judgments in part and dissenting
in part). The habeas petition is judged by the rules of law in
effect on the date of finality, rather than the date of the habeas
decision. A choice-of-law rule reaches its logical limit when
the court selects the rule of law it will apply to the facts of the
case. One of the primary goals of the proponents of AEDPA
was to eliminate the overturning of reasonable applications of
law to fact by the state courts. See Williams, 529 U. S., at 408,
n. *. The opponents also understood that changing the standard
for “mixed questions’” was aprimary purpose of thelegidlation.



16

See Scheidegger, 98 Colum. L. Rev., at 951-952. Given the
views expressed in Wright v. West that the Teague retroactivity
rule was not suitable for this purpose, it isnot at all surprising
that Congress turned to an entirely different type of rule.

Section 2254(d) is stated as a genera rule with two
exceptions. The genera rule is arule of res judicata. “An
application for writ of habeas corpus . . . shall not be granted
with respect to any claim that was adjudicaed on the meritsin
State court proceedings unless . . . .” As Senator Biden
correctly observed while speaking against this section, “The
genera principle in this language in the Hatch bill is that
Federal courts shall not grant a claim that was adjudicated in
State court proceedings. That is what is at the top.” 141
Cong. Rec. 15058, coal. 1-2.

The Teague rule of temporal choice of law does not depend
at al on whether the state courts have ever ruled on the merits
of theclam. See, e.g., Breard v. Greene, 523 U. S. 371, 373,
377 (1998) (per curiam) (Teague applied to a claim never
raised to state court). For 8§ 2254(d), a state-court ruling on the
merits is the threshold requirement. Timing only comes in
incidentally through the operation of the first exception. State
court decisions are excepted from the general rule of preclusion
if they are contrary to clearly established Federal law or apply
it unreasonably, and thisjudgment must necessarily bebased on
the law that was established “as of the time of the relevant
state-court decision.” Williams, 529 U. S., at 412. Thistiming
aspect is evident from the statute’ s reference to the state-court
decision in the past tense: “was contrary . . ..”

As a rule against relitigation of a previously decided
question, §2254(d) belongs to the same family of rules as res
judicata, see Allen v. McCurry, 449 U. S. 90 (1980), the Full
Faith and Credit Act, see 28 U. S. C. §1738, the coordinae
court aspect of the doctrine of law of the case, see Christianson
V. Colt Industries Operating Corp., 486 U. S. 800, 815, 816
(1988), and the rule that a court hearing a suppression motion
should defer to the probable cause determination of the
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magistrate who issues a search warrant. See Illinois V. Gates,
462 U. S. 213, 236-237 (1983); see aso Scheidegger, 98
Colum. L. Rev., at 911-917.

The contention that §2254(d) somehow incorporates the
Teague exceptions has no basiswhatever in thelanguage of the
statute. The language states ageneral rule and two exceptions.
If additional exceptions had been intended, they would have
been stated. “ ‘Where Congress explicitly enumeraes certain
exceptions to a general prohibition, additional exceptions are
not to be implied, in the absence of evidence of a contrary
legidative intent.” ” TRW Inc. V. Andrews, 534 U. S. 19, 28
(2001) (quoting Andrus v. Glover Constr. Co., 446 U. S. 608,
616-617 (1980)). There does not gppear to be any statement in
the debates or reports on this bill indicating an intent to
incorporate the Teague exceptions.

Hertz and Liebman cite three cases for the proposition that
§2254(d) might incorporate the Teague exceptions. See
2 R. Hertz & J. Liebman, Federal Habeas Corpus Practice and
Procedure 8 32.3, p. 1584, and n. 9 (5th ed. 2005). Muhleisen
V. leyoub, 168 F. 3d 840 (CAS5 1999), predates Williams V.
Taylor. That opinion says, “If AEDPA codifies the Teague
doctrine, . . . that statute could also be read to codify the two
exceptions to Teague as well.” Id., at 844, n. 2 (emphasis
added). The premise was rejected by Williams, so the conclu-
sion falls as well. The language they cite from Williams v.
Cain, 229 F. 3d 468, 475 (CA5 2000), isdicta. The holding of
that case is that AEDPA precludes retroactive application of
Cage V. Louisiana, 498 U. S. 39 (1990). They also cite the
Court of Appeals opinion in the present case.

“Having determined that Crawford is retroactive, the
remaining task isto determine whether, under AEDPA, the
Nevada Supreme Court’s analysis was either ‘ contrary to,
or involved an unreasonable application of, clearly estab-
lished Federal law.” 28 U.S.C. § 2254(d)(1)-(2). The
Supreme Court hasyet to address directly whether AEDPA
was intended or should be read to adopt the Teague



18

exceptions. Williams v. Taylor, 529 U.S. 362, 380, 120
S. Ct. 1495, 146 L. Ed. 2d 389 (2000) (Stevens, J., for four
justices) (“AEDPA codifies Teague to the extent that
Teague requires federal habeas courtsto deny relief that is
contingent upon arule of lav not clearly established at the
time the state conviction became final.”). Application of
Teague isthe means by which new rules are made retroac-
tive. As noted earlier, the Court has clarified that the
Teague and AEDPA inquiriesare separate. Horn, 536 U.S.
at 272,122 S. Ct. at 2147. But in directing us to undertake
both inquiriesin an AEDPA case, the Court has impliedly
endorsed the application of Teague inthe AEDPA context.
Further, it appears that Congress intended to preserve the
Teague exceptions because AEDPA explicitly providesfor
their application in proceedings involving state habeas
petitions. See 28 U.S.C. 8 2254(e) (“If the gpplicant has
failed to develop the factual basis of aclaim in State court
proceedings, the court shall not hold an evidentiary hearing
on the claim unless the applicant shows that . . . theclaim
relies on anew rule of constitutional law, made retroactive
to cases on collateral review by the Supreme Court.”) But
evenif Congress' intent isunclear, the constitutional doubt
cannon [sic] of construction mandates that we read the
statute to incorporate the Teague exceptions to avoid the
serious constitutional problem raised by depriving individu-
als of bedrock principles of Due Process. Ferguson v.
Palmateer, 321 F.3d 820, 823 (9th Cir. 2003).” Bockting
V. Bayer, 399 F. 3d 1010, 1021 (CA9 2005).

Thisparagraphisatangleof confusion. First, the quotation
from Justice Stevens’ opinion in Williams regarding codifica
tion of Teague is a proposition rejected by the opinion of the
Court on this point, which held that § 2254(d)(1) created anew
constraint, not acodification of an existingone. See529 U. S,,
at 412. Second, the holding of Horn v. Banks that Teague and
§2254(d) are separate is areason to regect an implicit incorpo-
ration of the Teague exceptions. A separate and independent
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precondition for habeasrelief would be pointlessif it implicitly
incorporated the limitations of the preexisting rule.

Congress did indeed implicitly preserve the Teague rule
with its exceptions by allowing for retroactivity in multiple
places. Congress allowed for retroactivity in the successive
petition rule and the statute of limitations, as provided in
paragraphs (b)(2)(A) and (d)(1)(C) of §2244 and the corre-
sponding paragraphs of 8 2255. It also provided aretroactivity
exception to the rule on default of the factual basis of aclaim
in §2254(e)(2)(A)(i). However, it does not follow that the
Teague exceptions are also exceptions to 8§ 2254(d)(1). Quite
the contrary, the fact that Congress provided for retroactivity in
five other places, yet made no such provision in §82254(d),
indicates that the latter omission wasintentional. See Lindh v.
Murphy, 521 U. S. 320, 336 (1997); Hamdan v. Rumsfeld, 548
U.S._, No. 05-184 (June 29, 2006) (slip op., at 13).

The lack of aretroactivity exception for 8 2254(d)(1) does
not nullify the retroactivity exceptionsthat Congress did make.
As Banks illustrates and as we discuss infra, at 21, regarding
retardation, there are occasions where “the relevant state-court
decision,” Williams, 529 U. S. 412, is on state postconviction
review. When a state court decides a delayed or successive
petition on the merits, applying the retroactive new rule, the
petitioner may need 88 2244(b)(2)(A) and (d)(1)(C) to get into
federal court. Once there, however, the §2254(d)(1) inquiry
will be directed to the state-court decision applying the new
rule. In addition, if no state court has ever addressed the
merits, and no state remedies remain or the state waives
exhaustion, the federd court will proceed to the merits without
8§ 2254(d) after clearing theretroactivity hurdles. The canon of
construing language to avoid making any part superfluous, see,
e.g., Duncan v. Walker, 533 U. S. 167, 174 (2001), has no
place here.

With nothing elseto stand on, the Court of Appealsinvokes
“[t]he ‘constitutional doubts argument . . . the last refuge of
many an interpretative lost cause.” Reno V. Flores, 507 U. S.
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292, 314, n. 9 (1993). “[H]owever, the canon of constitutional
avoidance has no application in the absence of statutory
ambiguity.”  United States V. Oakland Cannabis Buyers’
Cooperative, 532 U. S. 483, 494 (2001). Given that §2254(d)
makes no mention of the Teague exceptions, is not a rule of
retroactivity, and was enacted in a statute that does expressly
allow for retroactivity in five other places, a claim that the
statute reaches the requisite threshold of ambiguity cannot be
sustained.

In addition, the canon in question only applies in cases of
“serious constitutional doubts,” Flores, 507 U. S., at 314, n. 9;
Department of Housing and Urban Development V. Rucker,
535 U. S. 125, 135 (2002), and there are none here. The
constitutional doubt argument against §2254(d)(1) was dso
made in Williams v. Taylor. See Brief for Petitioner in
Williams V. Taylor, No. 98-8384, p. 44. The Court rejected it
by ignoring it. See Clemons v. Mississippi, 494 U. S. 738, 747-
748, n. 3 (1990) (argument made by party or dissent is rejected
if not mentioned in opinion of the Court).

Congress has no constitutional obligation to provide
collateral attackson state criminal judgments. Congress could
forbidfederd habeasfor stateprisonersaltogether, and the First
Congress did precisely that. Thisearly statute was enforced as
written, and its constitutionality was never in doubt. See
Scheidegger, 98 Colum. L. Rev., at 932. The greater power to
abolishthisform of review atogether includesthelesser power
to limit it to the circumstances Congress deems desirable, so
long as the limitation does not involve any unconstitutional
discrimination. Seeid., at 953-957.

The Court of Appeals was concerned about “depriving
individuds of bedrock principles of Due Process.” Bockting,
399 F. 3d, at 1021. As explained in Part |, supra, at 12-13,
there simply are no widespread practices in recent history that
qualify asviolations of “bedrock principles,” and direct review
Is sufficient to dea with any novel violations that might arise
in the future. Congress's implicit conclusion that federa
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habeas retroactivity is no longer needed in this situation is
certainly reasonable.

The first Teague “exception” requires more thought,
because there are recent examples of new rules that certan
conduct can no longer be made criminal, see, e.g., Lawrence V.
Texas, 539 U. S. 558 (2003), or that certain punishments can no
longer be imposed on certain defendants. See, e.g., Atkins v.
Virginia, 536 U. S. 304 (2002).

First, we should note that thisis not really an “exception”
to the Teague rule but rather a limitation on the scope of
Teague to rules of procedure and not substance. See Summer-
lin, 542 U. S, at 352, n. 4. No such limitation can be read into
§2254(d). On its face, the statute protects the integrity of all
state-court decisions which were reasonable under the law
which was established a the time, whether the issueis substan-
tive or procedural.

Theoretically, then, § 2254(d) could precludefederal habeas
relief if (1) the defendant anticipates aforthcoming new rule of
substantive law, such as Lawrence or Atkins, and makes that
claim on direct appeal or state postconviction review; (2) the
state court rejects the claim on the merits, based on then-
existing Supreme Court precedent; (3) this Court later adopts
the new, substantive, constitutional rule; (4) the state courts
refuse to reopen the case for a new decision on the merits,
based on their state successive petition rule or statute of
limitations, and (5) the state asserts §2254(d)(1) and the prior
state-court ruling on the merits to preclude reconsideraion in
federal court.

This scenario could only happen if the state postconviction
law lacks exceptions dong the lines of 28 U. S. C.
§2244(b)(2)(A) and (d)(1)(C). To see if this is a serious
danger, amicus checked the case law for Atkins casesin the 20
capital punishment states that did not have a statutory prohibi-
tion against execution of the retarded prior to Atkins. See 536
U. S, at 322 (Rehnquist, C. J,, dissenting). The results are
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reported in the Appendix to thisbrief. Inanutshell, amicus did
not find a single case where §2254(d)(1) precluded a post-
Atkins merits review. Generally, the states have provided a
mechanism for deciding these claims on the merits. When a
new decision on the merits applying the new rule is made on
state postconviction review, the § 2254(d) question on federal
habeas becomes only whether that new application is reason-
able. See, e.g., Horn V. Banks, 536 U. S. 266, 269 (2002)
(District Court denied habeas based on state court’ s reasonable
application of new rule on state postconviction).

An Act of Congress should not be given a tortured con-
struction to avoid mere phantom possibilities. If the courts of
any state ever decidethat a person must suffer apunishment for
which he is not eligible or for an act which is not criminal,
there will be an opportunity to decide what remedy may be
granted. For example, it remains undetermined whether
§2254(d) is binding in an original habeas application to this
Court. See Felker v. Turpin, 518 U. S. 651, 662-663 (1996).
That question may never need to be answered. If the state
courts continue to treat new substantive rules as they did
Atkins, the lack of a retroactivity exception to § 2254(d) will
not stand in the way of relief.

Finally, in interpreting § 2254(d), it isimportant to keep in
mind the goals of the legidation. “Congress wished to curb
delays, to prevent ‘retrials’ onfederal habeas, and to giveeffect
to state convictionsto the extent possible under law.” Williams
V. Taylor, 529 U. S., a 386 (opinion of Stevens, J). The
opinion of the Court in Williams endorses this statement of the
congressional purpose, see id., at 404, and goes on to say, “It
cannot be disputed that Congress viewed §2254(d)(1) as an
important means by which itsgoalsfor habeas reform would be
achieved.” Ibid. The goal of curbing delays is furthered by
streamlining and simplifying the issues. It is frustrated by
adding exceptions to rules. An exception that is never found
but must always be sought is a pointless complexity that causes
delay yet achieves no purpose.
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Reading the Teague exceptionsinto § 2254(d)(1) would be
contrary to both the language and the purpose of the statute.
The canon of avoiding constitutional doubt does not apply,
because both statutory ambiguity and substantial doubt are
absent. The statute should be enforced as written. Decisions
subsequent to the rdevant state-court decision are not “clearly
established Federal law” for the purpose of §2254(d)(1).

CONCLUSION

Thejudgment of the United States Court of Appealsfor the
Ninth Circuit should be reversed.

July, 2006
Respectfully submitted,
KENT S. SCHEIDEGGER

Attorney for Amicus Curiae
Criminal Justice Legal Foundation
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Thefollowingisasummary of how Atkins claimshave been
handled in states without a statute prohibiting execution of the
mentally retarded when Atkins was decided.

No cases of Atkins claims by death row inmates sentenced
before Atkins were found in Delaware, Idaho, Montana,
Nevada, New Hampshire, Utah, or Wyoming.

Alabama

In Clemons v. Alabama, No. CR-01-1355, 2003 Ala. Crim.
App. LEXIS 217 (Aug. 29, 2003), the Court of Criminal
Appeals held that rules qudifying for the first Teague excep-
tion, including Atkins, also qualify for the state rule “that an
illegal or void sentence may be challenged at any time.” Id., at
*8, n. 4. The Atkins claim was remanded to the trial court for
an evidentiary hearing even though raised for the first time on
appeal from denial of state postconviction review.

California

In California, it has long been the law that a change in the
applicable law is an exception to the successive petition rule.
Seelnre Clark, 5 Cal. 4th 750, 767, 855 P. 2d 729, 740 (1993).
In In re Hawthorne, 35 Cal. 4th 40, 43, 105 P. 3d 552, 554
(2005), the California Supreme Court considered a fourth
petition for writ of habeascorpus presentingthe sameclaimthat
had been rejected three other times. The court considered the
petition on the merits and transferred it to the superior court for
an evidentiary hearing. Seeid., at 44, 105 P. 3d, at 554.

Hlinois

In People V. Pulliam, 206 11I. 2d 218, 794 N. E. 2d 214 (2002),
the casewas pending on appeal from denial of state postconvic-
tion review when Atkins was decided. See id., at 257, 794
N. E. 2d, at 236. The court noted that if the defendant raised
the issue on a subsequent postconviction petition a hearing
would be necessary, so in the interests of judicial economy the
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court remanded sua sponte for a de novo determination of
whether defendant was mentally retarded. Seeid., at 259, 794
N. E. 2d, at 237.

Louisiana

State v. Williams, 831 So. 2d 835 (La. 2002) was pending on
direct appeal when Atkins was decided. Thecourt hdd that the
mandate of Atkins is retroactive to any case, at any stage of the
proceedings, in which the defendant is facing the prospect of
capital punishment. /d., at 851-852, n. 21. Thecourt concluded
that defendant was entitled to an evidentiary hearing which
would give him an opportunity to prove heismentally retarded.
Id., at 857.

Mississippi

In Foster v. State, 848 So. 2d 172 (Miss. 2003), the case had
been through direct appeal and state postconviction review
before Atkins. Id., at 172. Federal habeas review ended with
denial of certiorari six monthsafter Atkins. Fosterv. Epps, 537
U. S. 1054 (2002), rehearing denied, 537 U. S. 1098 (2003).
Defendant pursued the issue of mental retardaion at the trial
level, on initial appeal, and in his postconviction relief peti-
tions. Id., at 176 (Smith, J., dissenting in part). The court
applied the statutory “intervening decision” exception to
Mississippi’s successve petition rule, see Miss. Code Ann.
§99-39-23(7), and authorized the defendant to proceed in the
trial court. 848 So. 2d, at 175.

New Jersey

In State v. Harris, 181 N. J. 391, 526, 859 A. 2d 364, 444
(2004), the New Jersey Supreme Court held that a retardation
claim could be considered when raised for the first time in an
amendment to apending state postconvicti on petition, although
the petitioner in that case had not made a sufficient case to
warrant an evidentiary hearing.
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Ohio

Ohio has a retroactive new rule exception to its statute of
limitations and successive petition rules, similar to AEDPA.
See Ohio Rev. Code Ann. 82953.23(A). In State v. Lott, 97
Ohio St. 3d 303, 306, 779 N. E. 2d 1011, 1015 (2002), the Ohio
Supreme Court not only held that this provision applied but
went on to stretch the statutory language to excuse Atkins
claimants from the requirement to show clear and convincing
evidence of indigibility for the death pendty.

Oklahoma

INn Murphy v. State, 54 P. 3d 556, 560 (Okla. Crim. App. 2002),
the Oklahoma Court of Criminal Appeals considered an Atkins
claimthat wasinitially raised inapostconviction petition. The
court made an exceptionto the usual rule against raising clams
on postconviction that could have been raised on appeal. See
id., 566-567. The court outlined procedures for raising Atkins
claimsin pending cases, with the only prerequisite being that
the defendant had previoudy put his retardation at issue by
anticipating Atkins, asserting retardation as a mitigating
circumstanceunder PenryV. Lynaugh, 492 U. S. 302 (1989), or
asserting ineffective assistancedue to counsel’ sfalureto raise
theissue. See Murphy, supra, at 569.

Oregon

In Prattv. Armenakis, 199 Ore. App. 448, 452, 112 P. 3d 371,
374 (2005), the Court of Appeals of Oregon considered an
appeal from denial of state postconvictionrelief inacasewhere
Atkins was decided while that appeal was pending. The court
held that, under contralling statutes, it lacked the authority to
remand for anew claim to be considered at that point, but it did
not rule out the possibility of considering the claim on the
meritsin asuccessive petition under the statutory exception for
claims “which could not reasonably have been raised in the
original or amended petition.” See id., at 454-455, and n. 5,
112 P. 3d, at 374-375, and n. 5; Ore. Rev. Stat. 8 138.550(3).
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Pennsylvania

In Commonwealthv. Mitchell, 576 Pa. 258, 273-274,839 A. 2d
202, 210-211 (2003), the Supreme Court of Pennsylvania
decided that Atkins claimsin pre-Atkins cases where the issue
had not been raised during trial would be considered on
postconviction review. Commonwealth v. Miller, 888 A. 2d
624, 626 (Pa. 2005), was an Atkins claim on a successive
postconviction petition by a defendant whose direct appeal and
first postconviction review were final before Arkins. The case
was decided on the merits, with no procedural bars imposed.

South Carolina

South Carolina has a statutory new-rule exception to its
successive petition rule, S. C. Code Ann. §17-27-45(B), and
inmates with pre-Atkins death sentences can file under this
exception. See Franklinv. Maynard, 356 S. C. 276, 279-280,
588 S. E. 2d 604, 606 (2003).

Texas

The Texas statutory successve petition rule has an exception
for cases where “factual or legal basis for the clam was
unavailable on the date the applicant filed the previous applica-
tion.” Tex. Code Crim. Proc., Art. 11.071, 85(a)(1). When a
pre-Atkins petitioner filesasuccessive petition making aprima
facie showing that heis retarded, the Texas Court of Criminal
Appeals remands the writ application to the trial court for an
evidentiary hearing. See Ex Parte Briseno,135S.W. 3d 1, 3-4
(Tex. Crim. App. 2004) (application filed on execution date).
The Court of Criminal Appeals has denied anumber of Atkins
claimsin terse, unpublished orders. Asexplained in Ex parte
Williams, No. 43,907-02, pp. 3-4 (Feb. 26, 2003) (Cochran, J.,
concurring), these denials are on the ground that the particular
application does not present a prima facie case tha the peti-
tioner is actually retarded. Although the Fifth Circuit has not
definitively resolved the quegtion, this determination would
appear to be a ruling on the merits of the federal question
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subject to the deference standard of §2254(d). See Moreno v.
Dretke, 450 F. 3d 158, n. 3 (CA5 2006).

Virginia

In Virginia, the General Assembly enacted emergency legisla-
tion after Atkins, Va. Code 88.01-654.2. That legislation
provided amechanism for rai sing Atkins claimsondirect appeal
or an initial state habeas petition. The statute also has an
unusual provision forbidding successive state petitions under
Atkins by petitionerswhoseappeal andinitial state habeaswere
already final when the statute was enacted, but recognizing that
these petitioners could pursue aremedy in federal court. The
legislature evidently considered the efficiency of proceedingto
the merits in federal court, for cases that had already reached
that stage, to be more important than the interest of the statein
giving its own courts first crack at applying Atkins. In this
situation, the deference standard does not apply, and the
petitioner receives a de novo determination of retardation in
federal court. See Walker v. True, 399 F. 3d 315, 319 (CA4
2005).



