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APPENDIX A — MEMORANDUM OPINION OF THE
UNITED STATES COURT OF APPEALS FOR THE

NINTH CIRCUIT FILED FEBRUARY 7, 2006

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 04-15605

D.C. No. CV-03-03499-PJH

TRAVELERS CASUALTY AND SURETY COMPANY,

Appellant,

v.

PACIFIC GAS AND ELECTRIC COMPANY,

Appellee.

Argued and Submitted October 17, 2005
San Francisco, California

MEMORANDUM*

Before: REINHARDT and THOMAS, Circuit Judges, and
RESTANI**, Chief Judge, Court of International Trade.

* This disposition is not appropriate for publication and may not
be cited to or by the courts of this circuit except as provided by 9th Cir.
R. 36-3.

** The Honorable Jane A. Restani, Judge, United States Court of
International Trade, sitting by designation.
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Travelers Casualty and Surety Company (“Travelers”)
appeals the judgment of the district court affirming the
bankruptcy court’s denial of attorney fees. We affirm.
Because the parties are familiar with the factual and
procedural history of the case, we will not recount it here.

Travelers argues that Fobian v. Western Farm Credit
Bank (In re Fobian), 951 F.2d 1149 (9th Cir.1991), does not
control this case and that Fobian was incorrectly decided.
This appeal raises substantially the same issues as DeRoche
v. Arizona Industrial Commission (In re DeRoche), 434 F.3d
1188 (9th Cir.2006). For the reasons set forth in our opinion
in DeRoche, Travelers’ argument fails.

Travelers’ argument is weaker than the argument asserted
in DeRoche. Travelers is attempting to recover fees in
bankruptcy for objections to proposed reorganization plans
and related bankruptcy proceedings. Travelers’ objection to
the reorganization plan arose under 11 U.S.C. § 1125, and
claimed only that the debtor failed to provide the required
“adequate information” about the reorganization plan.
Specifically, Travelers sought some assurance that its
subrogation rights were being rendered unimpaired under
11 U.S.C. § 509(a). Nothing in the federal bankruptcy
proceedings required Travelers to satisfy any of the
obligations assured by, or to make any payment with respect
to, any of its surety bonds or indemnity agreement with the
debtor. Travelers did not prevail on any claim it asserted in
the bankruptcy proceedings.

“[A] prevailing party in a bankruptcy proceeding may
be entitled to an award of attorney fees in accordance with
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applicable state law if state law governs the substantive issues
raised in the proceedings.” Ford v. Baroff (In re Baroff), 105
F.3d 439, 441 (9th Cir.1997). However, attorney fees are not
recoverable in bankruptcy for litigating issues “peculiar to
federal bankruptcy law.” Fobian, 951 F.2d at 1153.

The resolution of all of these proceedings was governed
entirely by federal bankruptcy law. Both the bankruptcy court
and the district court correctly denied Travelers’ claim for
attorney fees. Indeed, if unimpaired, non-prevailing creditors
were authorized to obtain an attorney fee award in bankruptcy
for inquiring about the status of unimpaired inchoate and
contingent claims, the system would likely be overwhelmed
by fee applications, with no funds available for disbursement
to impaired creditors or debtor reorganization.

AFFIRMED.
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APPENDIX B — ORDER OF THE UNITED STATES
DISTRICT COURT FOR THE NORTHERN DISTRICT

OF CALIFORNIA DATED FEBRUARY 18, 2004

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

No. C-03-3499 PJH

In re: PACIFIC GAS AND ELECTRIC COMPANY,

Debtor.

TRAVELERS CASUALTY & SURETY COMPANY
OF AMERICA,

Claimant/Appellant,

v.

PACIFIC GAS AND ELECTRIC COMPANY,

Objector/Appellee.

ORDER AFFIRMING BANKRUPTCY COURT

Appellant Travelers Casualty & Surety Company of
America (“Travelers”) appeals the bankruptcy court’s ruling
sustaining debtor and appellee Pacific Gas and Electric
Company’s (“PG&E”) objection to Traveler’s amended proof
of claim. For the reasons that follow, this court affirms the
decision of the bankruptcy court.
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Prior to PG&E’s chapter 11 bankruptcy filing on April
6, 2001, Travelers1 issued a $100 million surety bond on
PG&E’s behalf to the California Department of Industrial
Relations (“DIR”). The bond guarantees PG&E’s payment
of state workers compensation benefits to injured employees.
In conjunction with the bond, PG&E also executed a series
of continuing agreements of indemnity to Travelers in the
event of a default.

To date, PG&E has not defaulted on its workers
compensation obligations, and Travelers has not had to
assume any liability pursuant to the bonds as a result of
default. In fact, on the same day that PG&E filed for
bankruptcy relief, it obtained an order from the bankruptcy
court authorizing it to continue making its workers
compensation payments in accordance with its pre-petition
obligations.

On September 5, 2001, prior to the bar date for claims,
Travelers filed a protective proof of claim (“claim”) in
PG&E’s bankruptcy case, asserting a claim not for default,
but instead for future reimbursement and subrogation rights
it possessed under the bonds and indemnity agreements. That
is, Travelers filed the claim to protect its subrogation and/or
indemnification rights in the event that PG&E, in the future,
defaulted on it workers compensation payments and Travelers
was required to make payments under its bond.

Around the same time, on September 20, 2001, PG&E
filed its first plan of reorganization and disclosure statement,

1. This includes the entities to whom Travelers is a successor-
in-interest.
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to which Travelers objected on November 30, 2001, on the
basis that the statement failed to provide adequate
information regarding the disposition of the bonds and
PG&E’s obligations to Travelers under the bonds. On January
14, 2002, at a hearing on the disclosure statement, the court
and the parties agreed that additional language would be
added to the disclosure statement addressing Travelers’
concerns. Subsequently, on March 7, 2002, PG&E filed its
amended disclosure statement and plan of reorganization.

On March 18, 2002, PG&E objected to Travelers’ claim
on the grounds that it should be disallowed under controlling
bankruptcy law. Thereafter, on July 16, 2002, Travelers filed
an objection to the confirmation of PG&E’s amended plan,
arguing that the amended plan and PG&E’s objection to
Travelers’ claim sought to impair Travelers’ rights. At a
November 8, 2002 hearing on PG&E’s objections to
creditors’ claims, including Travelers among others, Travelers
and PG&E represented that they had resolved the objection
to Travelers’ claim.

In that stipulation, subsequently approved by the
bankruptcy court, the parties agreed that, other than the
attorney’s fees Travelers had incurred in the course of the
bankruptcy proceedings, Travelers had not been called upon
to satisfy any obligations or make payments under any of
the bonds. Accordingly, the parties stipulated that Travelers’
claim should be disallowed based on controlling bankruptcy
law, namely section 502(e)(1)(B).2 The parties agreed

2. Bankruptcy Code section 502(e)(1)(B) provides in pertinent part
that “. . . . the [bankruptcy] court shall disallow any claim for

(Cont’d)
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reimbursement or contribution of an entity that is liable with the debtor
on or has secured the claim to the extent that — (B) such claim for
reimbursement or contribution is contingent as of the time of allowance
or disallowance of such claim for reimbursement or contribution.”

The section was enacted “to prevent . . . competition between a
creditor and [its] guarantor for limited proceeds of the estate.” Dant &
Russell, Inc. v. Burlington Northern Railroad Co. (In re Dant & Russell),
951 F.2d 246, 248 (9th Cir. 1991)(citation omitted); 4 Collier on
Bankruptcy § 502.06[2][d]. Accordingly, “section 502(e)(1)(B) is
applicable to a debt owed by the debtor to a creditor which has been
guaranteed by a third party.” 4 Collier at § 502.06[2][d].

If the primary obligee [in this case, PG&E workers with
workers compensation claims] seeks payment from the
guarantor [Travelers], the guarantor may seek
reimbursement or contribution from the debtor [PG&E].
Both the primary obligee and the guarantor have a claim
against the debtor that arises from the same debt; the
primary obligee has a right to payment from the debtor,
and the guarantor has a contingent right to reimbursement
or contribution from the debtor which may become
noncontingent in the event that [the debtor] fully satisfies
the primary obligee’s claim [workers]. By disallowing the
guarantor’s contingent claim for reimbursement or
contribution, section 502(e)(1)(B) insures that the estate
will not be liable to the primary obligee and the guarantor
for the same debt.

Id.; see also In re Dant & Russell, 951 F.2d at 248 (noting that “a claim
will be disallowed under § 502(e)(1)(B) only if (1) the claim is for
reimbursement or contribution; (2) the party asserting the claim is liable
with the debtor on the claim of a creditor; and (3) the claim is contingent
at the time of allowance or disallowance”).

(Cont’d)
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however, that the disallowance did not apply to Travelers’
claim for attorney’s fees. Nor did the disallowance prejudice
Travelers’ (1) right to seek reconsideration of the
disallowance in the event that, in the future, Travelers was
indeed required to make payment(s) under the bonds, or
(2) Travelers’ subrogation rights under applicable law.
Likewise, the parties agreed that the stipulation did not impair
PG&E’s ability to oppose a motion for reconsideration or
“to object to Travelers’ asserted subrogation rights.” The
stipulation then set forth a procedure by which Travelers
would assert its claim for attorney’s fees.

On January 6, 2003, Travelers submitted its amended
proof of claim for attorney’s fees and costs totaling over
$167,000. PG&E objected to the claim on several bases,
including that Travelers failed to provide sufficient
documentation in support of the claim, that the fees were
not compensable under the bonds or indemnity agreements,
that the fees were not reimbursable based on controlling
bankruptcy law, and that the fees were unreasonable.

On July 7, 2003, the bankruptcy court held a hearing on
PG&E’s objection to Travelers’ claim for attorney’s fees.
After considering the parties’ briefs and arguments, the court
sustained PG&E’s objection to Travelers’ claim for attorney’s
fees and disallowed the claim. It subsequently entered the
order sustaining the objection on July 11, 2003. Travelers
appealed, and elected to have the appeal heard by this court.
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ISSUE

This appeal involves one issue: Whether the bankruptcy
court erred when it sustained PG&E’s objection to Travelers’
claim for attorney’s fees as a matter of bankruptcy law.

DISCUSSION

As noted, Travelers’ claim in this case relates only to
the attorney’s fees that it has expended protecting its rights
pursuant to the bonds and indemnity agreements. There is
no dispute that Travelers has incurred no other liability
pursuant to the bonds, and that PG&E has never defaulted
on the workers compensation payments.

On appeal, the parties somewhat misconstrue the
bankruptcy court’s July 7, 2003 ruling and the basis for its
disallowance of Travelers’ claim for attorney’s fees. The
bankruptcy court overruled PG&E’s objections regarding the
adequacy of Travelers’ claim and did not reach the
reasonableness of the claim. This is because the bankruptcy
court ultimately found that Travelers’ claim for attorney’s
fees should be disallowed because “as a matter of bankruptcy
law, they cannot be assessed against the Debtor in any
amount.” Exh. 37 at 78.

A. Standard of Review

This court “will not disturb the bankruptcy court’s refusal
to award attorney’s fees to [a creditor] unless the court
erroneously applied the law or abused its discretion.” Renfrow
v. Draper, 232 F.3d 688, 693 (9th 2000).
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B. Bankruptcy Law Framework

“There is no general right to recover attorney’s fees under
the Bankruptcy Code.” Renfrow, 232 F.3d at 693 (citing Kord
Enterprises II v. California Commerce Bank (In re Kord
Enterprises II), 139 F.3d 684, 687 (9th Cir. 1998)); accord
Ford v. Baroff (In re Baroff), 105 F.3d 439, 441 (9th Cir. 1997).
“However, a prevailing party in a bankruptcy proceeding may
be entitled to an award of attorney’s fees in accordance with
applicable state law if state law governs the substantive issues
raised in the proceedings.” In re Baroff, 105 F.3d at 441
(citing Johnson v. Righetti (In re Johnson), 756 F.2d 738,
741 (9th Cir. 1985)). “Because state law necessarily controls
an action on a contract, a party to such an action is entitled
to an award of fees if the contract provides for an award and
state law authorizes fee shifting agreements.” Id.

Nevertheless, attorney’s fees are not available despite
an express contractual provision “if the ‘substantive litigation
raise[s] federal bankruptcy law issues rather than basic
contract enforcement questions.’” Id. (citing Fobian v.
Western Farm Credit Bank (In re Fobian), 951 F.2d 1149,
1153 (9th Cir. 1991)). This is because “the question of the
applicability of the bankruptcy laws to particular contracts
is not a question of the enforceability of a contract but
involves a unique, separate area of federal law.” In re Fobian,
951 F.2d at 1153 (citation omitted).
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C. Analysis

Travelers argues here, as it did below, that its attorney’s
fees, which it contends were contemplated by the indemnity
agreements, are allowable under Ninth Circuit law because they
were incurred as a result of Travelers’ efforts to preserve its
state law rights, including its indemnity rights under the contracts
and its subrogation rights under California law.3 Alternatively,
Travelers argues that Ninth Circuit law is wrong and contrary
to U.S. Supreme Court precedent.

The bankruptcy court rejected both arguments in
disallowing Travelers’ claim for attorney’s fees. It refused to
characterize PG&E’s objections to Travelers’ rights and claims
under the bonds and indemnity agreements, in the course of the
bankruptcy proceedings, as anything other than “pure
Bankruptcy Code challenges.” Id. at 76. It noted that the
proceedings regarding Travelers’ rights were nothing more than
“a pure bankruptcy 502 type challenge,” and that there was no
risk any greater than that which creditors normally face in a
bankruptcy case.4 The court further concluded that the Supreme

3. Travelers argues that it is entitled to its fees pursuant to
contract and to state law. The Indemnity Agreements provide in
relevant part that Travelers is entitled to attorney’s fees sustained in
“enforcing by litigation or otherwise any of the agreements. . . .”
However, because the bankruptcy court concluded that federal
bankruptcy law foreclosed attorney’s fees in the case, it did not rule
on the contract interpretation issue.

4. Bankruptcy Code section 502 deals with the allowance and
disallowance of claims in a bankruptcy case, and provides the rules
and procedures for determining allowable claims. See generally 4
Collier on Bankruptcy § 502.01.
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Court case cited by Travelers was distinguishable, and that it
was not inconsistent with the Ninth Circuit cases on point.

For the reasons that follow, this court affirms.

I. The Bankruptcy Court Applied the Appropriate
Legal Standards

Travelers argues that this court should disregard Ninth
Circuit precedent relied on by the bankruptcy court because
it constitutes “a fundamental departure” from other Ninth
Circuit and Supreme Court precedent.

On appeal, Travelers relies on two recent Ninth Circuit
cases, both involving pre-petition litigation, for the
proposition that its claim for attorney’s fees is proper in this
case. See Abercrombie v. Hayden Corp. (In re Abercrombie),
139 F.3d 755 (9th Cir. 1998); Kadjevich v. Kadjevich (In re
Kadjevich), 220 F.3d 1016 (9 th Cir. 2000).5 However,
Travelers fails to mention that the post-petition attorney’s
fees at issue in both of those cases arose from pre-petition
litigation or collection efforts. See Abercrombie, 139 F.3d at
756 (state supreme court awarded creditor attorney’s fees in
breach of contract action initiated by debtor three years prior
to bankruptcy); Kadjevich, 220 F.3d at 1018 (creditor/brother
of debtor brought breach of settlement agreement and fraud
action against debtor two years prior to bankruptcy filing).
In other words, the debtor in Kadjevich defaulted prior to
filing for bankruptcy protection, and the creditors in both
Kadjevich and Abercrombie pursued litigation or collection

5. Interestingly, this is not an argument that Travelers made
before the bankruptcy court.
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actions in state court prior to the bankruptcy filings.
Accordingly, the facts and the legal issues in those cases were
quite distinct from the situation here.

As noted, it is undisputed that there were no pre-petition
collection efforts or litigation related to the bonds or
indemnity agreements in this case since there was no default.
Moreover, the legal issue in Abercrombie and Kadjevich was
distinct from that here, and involved whether or not the
attorney’s fees in those cases should be treated as priority
administrative expenses under the Bankruptcy Code or
simply as nonpriority claims. There is no issue as to priority
or administrative expense in this case. Therefore, neither case
undermines the controlling Ninth Circuit precedent, as
applied by the bankruptcy court and by this court on appeal.

Nor is this Ninth Circuit precedent inconsistent with the
Supreme Court and other Ninth Circuit cases on which
Travelers relies. Travelers contends that the Ninth Circuit’s
decisions in In re Fobian, Renfrow, and Baroff are contrary
to the Supreme Court’s 1928 decision in Security Mortgage
Co. v. Powers, 278 U.S. 154 (1928), the Supreme Court’s
more recent decision in Cohen v. De La Cruz, 523 U.S. 213
(1998), and the Ninth Circuit’s 1964 decision in Hartman v.
Utley, 335 F.2d 558 (9th Cir. 1964). All of these cases,
however, are distinguishable from the case at hand, and none
call into question the Ninth Circuit’s holdings in the
controlling cases. See, e.g., Security Mortgage, 278 U.S. at
152-53 (oversecured creditor may recover portion of
attorney’s fees incurred in pursuing collection action on a
defaulted secured note in state court); Cohen, 523 U.S. at
218-19 (concluding that creditors’ claim for treble damages,
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attorney’s fees and costs awarded pursuant to state consumer
fraud act were nondischargeable pursuant to Bankruptcy
Code § 523); Hartman, 335 F.2d at 559 (allowing portion of
surety’s attorney’s fees incurred following the debtor’s default
under surety bond).

II. The Bankruptcy Court Appropriately Character-
ized the Proceedings Giving Rise to Travelers’
Attorney’s Fees as Pure Bankruptcy Litigation

Travelers argues that the fees and expenses that it
incurred in the course of PG&E’s bankruptcy case were
incurred primarily to protect its indemnification and
subrogation rights, which it contends are state law rights.
Below, in making this argument, Travelers seemed to
distinguish between its contingent indemnification or
reimbursement rights and its subrogation rights, focusing
primarily on its subrogation rights. Presumably, this was
because the treatment of Travelers’ contingent reimbursement
(also known as indemnification) rights was clearly controlled
by Bankruptcy Code section 502(e)(1)(B), the stipulated basis
for the disallowance.6 See also Exh. 37 at 20-22, 46 (noting

6. Below, Travelers argued that it had to object to PG&E’s
disclosure statement “in order to determine if its subrogation rights
would remain following” PG&E’s reorganization. Travelers also
contended that it was forced to respond to PG&E’s efforts to cut off
its subrogation rights by objecting to PG&E’s plan. In focusing
specifically on its subrogation rights, Travelers noted that it:

never had any objection to having our contingent
reimbursement claim disallowed. That was not an issue.

(Cont’d)
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that Travelers was forced to protect its rights in part because
PG&E allegedly sought to treat its subrogation rights the
same as its contingent reimbursement claims). On appeal,
though, Travelers does not make the same distinction.
See Travelers’ Opening Br. at 18 (“[I]n this instance,
Travelers incurred its fees in connection with the pursuit and
protection of its state-law subrogation and reimbursement
rights.”)(emphasis added).

Even though the parties and the bankruptcy court
correctly recognized that there may be a distinction regarding
the treatment of prospective subrogation rights and
contingent reimbursement rights under the Bankruptcy Code,
any such distinction, however, is not dispositive of the
ultimate issue on appeal. The attorney’s fees that Travelers
expended in “protecting” its rights, whether they are
characterized as contingent reimbursement or subrogation
rights, should be disallowed for the reasons applied in the
Ninth Circuit’s Fobian and Johnson cases, reiterated by the
Ninth Circuit in Renfrow and Baroff, and applied by the Ninth
Circuit BAP in Hassen Imports v. KWP (In re Hassen Imports
Partnership), 256 B.R. 916 (9th Cir. 2000).

We didn’t litigate over that. We didn’t press that. And
we resolved the 502 issue in our stipulation. But what
we were fighting about and what we fought about and
what we had to brief in response to the Debtor’s
objection was that a subrogation right is not the same
thing as a contingent reimbursement claim.

Exh. 37 at 49-50 (emphasis added).

(Cont’d)
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In Johnson, the Ninth Circuit held that the bankruptcy
court erred when it applied state substantive law awarding
fees to a creditor who prevailed in an action on a motion for
relief from stay. 756 F.2d at 741. The court ruled that the
stay litigation was not an “action on a contract,” to which
state law regarding attorney’s fees applied. Id. at 740.
Likewise, in Fobian, the Ninth Circuit held that a creditor
who was the prevailing party in a plan confirmation battle,
similar to Travelers’ plan and disclosure statement objections
here, was not entitled to attorney’s fees because the litigation
involved solely issues of federal bankruptcy law and could
not be considered “an action on the contract.” 951 F.2d at
1153. This was despite a provision in the promissory note
and deed of trust providing for fees and costs incurred in the
enforcement of the Fobian creditor’s rights. Id.

In Hassen, it was the debtor who sought attorney’s fees,
but the facts and issues were similar to this case. The debtor
in Hassen was a car dealership, and the creditor bank held a
promissory note secured by a deed of trust on the debtor’s
real property. The debtor successfully defended a contentious
motion for relief from stay, and a contentious plan
confirmation battle. Subsequently, the debtor sought
attorney’s fees under state law related to the stay motion and
the plan confirmation proceedings. The Ninth Circuit BAP
rejected the debtor’s “attempt[] to incorporate state
substantive law in the context of the bankruptcy case.” Id. at
923. In affirming the bankruptcy court, the appellate court
noted: “The bankruptcy court correctly observed that the
fight over confirmation was not an action on the Note, but
an action on an entirely different contract: the Plan [of
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Reorganization].” Id. Relying on Johnson, the Hassen court
then held:

Absent such a Congressional mandate, the state
law of attorney’s fees is simply inapplicable in a
matter involving bankruptcy substantive law. We
will not convert a bankruptcy issue into a state
law question . . . based [on] how the parties
drafted the Note. That would elevate form (of the
Note) over substance (of the bankruptcy disputes).
Stated otherwise, the nature of the issues litigated
arise solely in bankruptcy and federal bankruptcy
attorneys’ fees policy is clear and well-settled and
may not be abrogated by artful drafting.

Id.

Much like the debtor in Hassen, Travelers “seeks an
award of attorneys’ fees in uniquely bankruptcy matters,
relying not on bankruptcy authority, but attempting to import
[state law] into this exclusive federal setting.” Id. at 920.
The matters for which Travelers seeks attorney’s fees involve
exclusively bankruptcy proceedings, including the claims
allowance process under section 502, and plan and disclosure
statement objections and proceedings under chapter 11. For
the reasons set forth in Fobian, Renfrow, Baroff, Johnson,
and Hassen, the measures employed by Travelers cannot be
considered “an action on the contract[s]” or bonds.

Nor is this court persuaded by Travelers’ other
arguments, appropriately rejected by the bankruptcy court.
No one, including the bankruptcy court, has disputed
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Travelers’ right to file a proof of claim in an attempt to protect
its rights and its ability to move for reconsideration under
Bankruptcy Code section 502(j) in the event of default. However,
the propriety of filing the claim is not at issue. Instead, the issue
is whether the bankruptcy estate is liable for the attorney’s fees
that Travelers incurred in filing the claim. As noted by the
bankruptcy court, while Travelers “had every right to . . .
protect[] its position by negotiating with the plan and disclosure
statement,” this court likewise disagrees that the estate is
required to pay for Travelers’ exercise of that right. See Exh. 37
at 77.

Moreover, as pointed out by the bankruptcy court, the worst
case scenario that Travelers alluded to below and in its briefs
before this court was highly unlikely. A default judgment was
very unlikely given the fact that the events were occurring within
the context of pure bankruptcy proceedings, the claims
allowance process and plan confirmation, and no adversary
proceeding was ever commenced. As noted by the bankruptcy
court, it understood Travelers’ argument that there:

may be [something] lurking between the lines with
something more than the objection to claim. I just
simply don’t buy it. I recognize that maybe you and
your client had no choice but to protect your
position. . . . but that I don’t think there was a risk
there. This was an objection to claims. It wasn’t more
than that, and I don’t believe under the traditional
default rule, you could have done any worse than
have had the claims disallowed.

Id. at 76-77. This court likewise finds Travelers’ dire predictions
unconvincing. There is nothing to suggest that Travelers was
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being treated differently than any other creditor or surety in the
bankruptcy proceedings that would justify allowance of its
attorney’s fees in this case.

CONCLUSION

For the reasons above, the bankruptcy court’s decision
sustaining PG&E’s objection to Travelers’ claim for
attorney’s fees is AFFIRMED. Additionally, this court
determines that oral argument is unnecessary pursuant to
Federal Rule of Bankruptcy Procedure (“FRBP”) 8012, as
the facts and legal arguments are adequately presented in
the briefs and record in this case, and oral argument would
not significantly aid this court in its decision.

This order fully adjudicates the appeal and terminates
all pending motions for this case. The clerk shall close the
file.

IT IS SO ORDERED.

Dated: February 18, 2004

/s/
PHYLLIS J. HAMILTON
United States District Judge
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APPENDIX C — ORDER OF THE UNITED STATES
BANKRUPTCY COURT FOR THE NORTHERN

DISTRICT OF CALIFORNIA, SAN FRANCISCO
DIVISION DATED JULY 11, 2003

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

Case No. 01-30923 DM

Chapter 11 Case

Date: July 11, 2003
Time: 1:30 p.m.
Place: 235 Pine Street, 22nd Floor

San Francisco, California

In re

PACIFIC GAS AND ELECTRIC COMPANY,
a California corporation,

Debtor.

Federal I.D. No. 94-0742640

ORDER ON DEBTOR’S OBJECTION TO AMENDED
CLAIM OF TRAVELERS CASUALTY AND SURETY

COMPANY, ET AL.

At the date and time set forth above, the Bankruptcy
Court held a hearing on the objection (the “Objection”)
submitted by Pacific Gas and Electric Company, the debtor
and debtor-in-possession in the above-captioned Chapter 11
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case (“PG&E” or the “Debtor”), to the amended claim,
assigned Claim No. 8869 (the “Amended Claim”), submitted
by Travelers Casualty and Surety Company and certain
related entities (collectively, “Travelers”). Appearances were
as noted in the record.

The Court having considered the Objection, Travelers’
Response to the Objection, the Debtor’s Reply to such
Response, the record in this case, and any admissible
evidence and argument presented to the Court, hereby finds
as follows:

A. Adequate notice of this proceeding was given to
parties in interest as appropriate under the circumstances.

B. The Objection involves a matter of law which can
be disposed of at the initial hearing on the Objection pursuant
to Bankruptcy Local Rule 3007-1 for the Northern District
of California.

C. There is good cause for sustaining the Objection.

Based on the foregoing, IT IS HEREBY ORDERED
that the Objection is sustained and the Amended Claim is
disallowed in its entirety, for the reasons stated on the record.

DATED: July 11, 2003

s/ Dennis Montali
HONORABLE DENNIS MONTALI
UNITED STATES BANKRUPTCY JUDGE
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APPENDIX D — TRANSCRIPT OF PROCEEDINGS OF
THE UNITED STATES BANKRUPTCY COURT FOR

THE NORTHERN DISTRICT OF CALIFORNIA,
SAN FRANCISCO DIVISION

DATED JULY 11, 2003

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

(SAN FRANCISCO DIVISION)

Case No. 01-30923 DM

Chapter 11

San Francisco, California
July 11, 2003

1:29 p.m.

In re:

PACIFIC GAS AND ELECTRIC COMPANY,
a California Corporation,

Debtor.

TRANSCRIPT OF PROCEEDINGS
OBJECTION TO AMENDED CLAIM OF TRAVELERS

CASUALTY & SURETY COMPANY, et al.

BEFORE THE HONORABLE DENNIS MONTALI
UNITED STATES BANKRUPTCY JUDGE

* * *
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[3] THE CLERK: Rise please. The court is now in
session, The Honorable Dennis Montali presiding.

THE COURT: Good afternoon. Please be seated.

* * *

THE COURT: Okay. Listen. I appreciate all the work
and all the sophisticated legal theories. I’m going to resist
the temptation to take the matter under advisement. I’m going
to sustain the Debtor’s objections, Mr. Brunstad, and I’ll
explain myself.

First of all, what I’m going to overrule the Debtor, is on
any adequacy of the Proof of Claim. Indeed, your Proof of
Claim was filed, but without as much data and documentation
as maybe it might have been, but we’re dealing with
experienced counsel who know how to exchange information
and so, just as if I were going to have an evidentiary hearing,
I might give the Debtor more time to [76] deal with the
specifics that only came more recently, I’m. not going to fault
Travelers for having this Proof of Claim sort of gradually
grow into the five-pound document it is.

So the Debtor’s points on that theory are rejected. I’m
satisfied, having listened to the arguments and looked at the
documents and my familiarity with the cases — I won’t lie
to you; I didn’t go back and read Security Mortgage this
morning. But I’m going to tell you how I deal with the
Security Mortgage argument.
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First of all, I do think Mr. Kaplan is correct that the
challenges to the Travelers claim were in fact all Bankruptcy
Code challenges. If he had filed an adversary proceeding to
declare some or all of the indemnity agreements or the bonds
or whatever invalid, and had gone for declaratory relief and
certainly had sought that kind of relief, I might not come out
the same way. But the legal theory of the Debtor’s challenge
to the claims is pure bankruptcy.

* * *

As far as the protecting — Travelers protecting its
position by negotiating with the plan and the disclosure
statement, of course, you had every right to do that. We’re
back to the same thing I said before; I just don’t think the
Debtor has to pay for it, because I think it’s bankruptcy law.

So then I come to Security Mortgage, and of course, I
can joke that we in the Ninth Circuit are — have our own
rules here, but we do honor Supreme Court cases. I think
Security Mortgage is distinguishable, but even if it isn’t, I’m
bound to follow Nine Circuit precedent, and you’re going to
have to convince the Ninth Circuit that it was wrong in all
those other cases. And Fobian and Renfrow [78] and others,
some of which I did simply refer to in that Hassen Imports
case, they have made it clear to me, although I see it more
often than not in a credit card dischargeability case that where
liability is not an issue but dischargeability is, the creditor
doesn’t get his attorney’s fees. Where liability is challenged
and dischargeability is, the court has to sort it through. And
I see no difference in other aspects of bankruptcy application,
and I am not prepared to say that one little piece of concern
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about what was sought in the objection to claim implicated
your client’s State law rights such that you can now invoke
the attorney’s fees provision.

So I don’t think Security Mortgage has been ignored by
the several Ninth Circuit cases, but even if it has, I’m bound
to follow Ninth Circuit authority, and I’m going to follow it.
And I think that Mr. Kaplan’s arguments are well taken here.
So I don’t need to get to the question, and I won’t address
the question, of whether the fees were reasonable in whole
or in part. I simple agree with Mr. Kaplan that as a matter of
bankruptcy law, they cannot be assessed against the Debtor
in any amount. So I will sustain the objections for those
reasons. I will ask Mr. Kaplan to submit — he’s already got
it in his hand — submit a form of order that simply recites
that the objections are sustained for the reasons stated on
the [79] record.

MR. KAPLAN: Your Honor, may we approach with the
proposed order?

THE COURT: Show it to counsel.

But, Mr. Brunstad, I do appreciate the very, very thorough
legal analysis of the issues, and the fact that I may come out
disagreeing with you doesn’t mean I don’t very much respect
your analysis of the theories — or Mr. Kaplan’s. And this is
a stimulating and challenging area in a frankly obscure area
of the law, as you know.

* * * *
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APPENDIX E — RELEVANT STATUTES

11 U.S.C. § 101

§ 101. Definitions

In this title the following definitions shall apply:

* * *

(5) The term “claim” means—

(A) right to payment, whether or not such right
is reduced to judgment, liquidated, unliquidated,
fixed, contingent, matured, unmatured, disputed,
undisputed, legal, equitable, secured, or
unsecured; or

(B) right to an equitable remedy for breach of
performance if such breach gives rise to a right to
payment, whether or not such right to an equitable
remedy is reduced to judgment, fixed, contingent,
matured, unmatured, disputed, undisputed,
secured, or unsecured.

* * *

(12) The term “debt” means liability on a claim.
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11 U.S.C. §501

§ 501. Filing of proofs of claims or interests

(a) A creditor or an indenture trustee may file a
proof of claim. An equity security holder may file
a proof of interest.

(b) If a creditor does not timely file a proof of
such creditor’s claim, an entity that is liable to
such creditor with the debtor, or that has secured
such creditor, may file a proof of such claim.

(c) If a creditor does not timely file a proof of
such creditor’s claim, the debtor or the trustee may
file a proof of such claim.

* * *

11 U.S.C. §502

§ 502. Allowance of claims or interests

(a) A claim or interest, proof of which is filed
under section 501 of this title, is deemed allowed,
unless a party in interest, including a creditor of a
general partner in a partnership that is a debtor in
a case under chapter 7 of this title, objects.

(b) Except as provided in subsections (e)(2), (f),
(g), (h) and (i) of this section, if such objection to
a claim is made, the court, after notice and a
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hearing, shall determine the amount of such claim
in lawful currency of the United States as of the
date of the filing of the petition, and shall allow
such claim in such amount, except to the extent
that—

(1) such claim is unenforceable against
the debtor and property of the debtor,
under any agreement or applicable law
for a reason other than because such
claim is contingent or unmatured;

* * *

(c) There shall be estimated for purpose of
allowance under this section—

(1) any contingent or unliquidated
claim, the fixing or liquidation of which,
as the case may be, would unduly delay
the administration of the case; or

(2) any right to payment arising from a
right to an equitable remedy for breach
of performance.

* * *




