
IN THE 

55tqrerne &otnt  of the Wl~i teb   state^ 

AZEL P. SMITH,  e f  rrl., 
Petit ion em, 

v. 

CITY OF JACKSON, MISSISSIPPI, et al . ,  
Respondents. 

On Writ of Certiorari to the 
United States Court of Appeals 

for the Fifth Circuit 

BRIEF FOR RESPONDENTS 

O f  counsel: 

TERRY WALLACE 
CITY ATTORNEY 
CITY OF JACKSON, MISSISSIPPI 
455 E. Capitol Street 
P.O. Box 17 
Jackson, MS 39205 
(60 1 )  960- 1799 

SAMUEL L. BEGI EY 

BEGLEY LAW FIRM, PLLC 
123 N. State Street 
P.O. Box 287 
Jackson, MS 39205 
(601) 969-5545 

GLEN D. NAGER 
(Counsel o f  Record) 

MICHAEL A. CARVIN 
LOUIS K. FISIIER 
JONES DAY 
5 1 Louisiana Avenue, N.W. 
Washington, DC 3000 1 
(202) 879-3939 

Counsel for Respondents 



TABLE OF CONTENTS 

Page 
... 

. . . . . . . . . . . . . . . . . . . . . .  TABLE OF AUTI IORITIES 111 

COUNTERSTATEMENT OF THE CASE . . . . . . . . . . . .  1 

SUMMARY OF ARGUMENT . . . . . . . . . . . . . . . . . . . . .  2 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ARGUMENT 4 

I. THE ADEA DOES NOT PROVIDE FOR 
. . . . . . . . . . . . . . .  DISPARATE IMPACT CLAIMS 7 

A. The Text of the ADEA Does Not 
Recognize Disparate Impact Claims . . . . . . . . . .  7 

1 .  Section 4(a) Is Naturally Read as a 
. . . . . . . . . .  Disparate Treatment Prohibition 7 

2. The ADEA as a Whole Cuts Against 
Reading Section 4(a) as Providing 

. . . . . . . . . . . .  for Disparate Impact Claims 1 I 

B. The Lcgislative History Confirms That 
the ADEA Does Not Recognize Disparate 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Impact Claims 15 

C. Important Pragmatic Considerations Cut 
Against Reading the ADEA to Provide 
for Disparate Impact Claims . . . . . . . . . . . . . . .  18 

11. GRIGGS AND ITS PROGENY UNDER TITLE 
VII DO NOT SUPPORT RECOGNITION 
OF ADEA DISPARATE lMPACT CLAIMS . . . . .  25 



TABLE OF CONTENTS 
(continued) 

Page 

111. PETITIONERS' ARGUMENT THAT THE 
ADEA'S TEXT AND 1,EGISLATIVE 
PURPOSES INDEPENDENTLY SUPPORT 
RECOGNITION OF DISPARATE IMPACT 

. . . . . . . . . . . . . . . . . . . . . .  CLAIMS IS IN ERROR 34 

A. The Text of the ADEA Does Not Support 
Recognition of Disparate Impact Claims . . . . . .  34 

B. Petitioners' Legislative Policy Arguments 
. . . . . . . . . . . . . . . . . . .  Are Also Without Merit 41 

IV. THE COURT SHOULD NOT DEFER TO THE 
EEOC'S VIEW THAT ADEA DISPARATE 
IMPACT CLAIMS ARE COGNIZABLE . . . . . . . .  44 

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  50 



TABLE OF AUTHORITIES 
Page 

Cases 

Adumo Wrecking Co. v. United Strrtes, 434 U.S. 
275(1978) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  44 

AFSCME, Dist. Council 37 v. New York City 
Dep 't oj'Par1cs & Recrrution, 1 1 3 F.3d 347 
(2dCir.1997) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  18 

Akins v. Texas, 325 U.S. 398 (1945) . . . . . . . . . . . . . . . . . 4 
Alexander v. Sandoval, 532 U.S. 275 (200 1) . . . . . . . . . . . 5 
Allen v. Entergv Corp., 193 F.3d 1010 

(8th Cir. 1999) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18 
Am. Tobacco Co. v. Patterson, 456 U.S. 63 (1982) . . . . . 33 
Amchem Prods., Inc. v. Windsor, 52 1 U.S. 591 

(1997) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19 
Asgrow Seed Co. v. Winterhoer, 5 1 3 U. S. 1 79 

(1995) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10 
Atlantic Cleaners & Dyers, Inc. v. United Stute,~, 

286 U.S. 427 (1932) . . . . . . . . . . . . . . . . . . . . . . . . . . 26 
Bittar v. Air Cunada, 512 F.2d 582 (5th Cir. 1975) . . . . . 34 
Burlington Truck Lines, Inc. v. United Stutes, 

371 U.S. 156(1962) . . . . . . . . . . . . . . . . . . . . . . . . . . 45 
Cent. Bunk ojDenver, N.A. v. First Interstate 

Bunk, 5 1 1 U.S. 164 (1 994) . . . . . . . . . . . . . . . . . . . . . 49 
Christiunshurg Gurment Co. v. EEOC, 434 U.S. 

412(1978) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  27 
City of'MoAile v. Bolden, 446 U.S. 55 (1980) . . . . . . . . . . 5 
Connecticut v. Teal, 457 U.S. 440 (1 982) . . . . . . . . . . . . 29 
County of' Wrrshington v. Gzlnther, 452 

U.S.161 (1981) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  33 
Crinzm v. Missocu-i Pac. R. R. Co., 750 

F.2d 703 (8th Cir. 1984) . . . . . . . . . . . . . . . . . . . . . . . 34 



TABLE OF AUTHORITIES 
(continued) 

Page 

Criswell v. Western Airlines, Inc., 709 F.2d 
544 (9th Cir. 1983), uff"d on other grotrnd,s, 
472 U.S. 400 (1985) . . . . . . . . . . . . . . . . . . . . . . . . . .  18 

. . .  Cudu'y v. Carmen, 694 F.2d 853 (D.C Cir. 1982) 34,35 
C~rnniizghum v. Cent. Beveruge, Inc. , 

. . . . . . . . . . . . . . . .  486 F. Supp. 59 (N.D. Tex. 1980) 22 
. . .  Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003) 35, 36 

DiBiuse v. SmithKline Beecham Corp., 
. . . . . . . . . . . . . . . . . .  48 F.3d719(3dCir. 1995) 10,28 

. . . . . . . . . .  Dothurd v. Rawlinson, 433 U.S. 321 (1 977) 29 
EEOC v. Governor Mijflin Sch. Dist., 

. . . . . . . . . . . . . . . .  623 F. Supp. 734 (ED.  Pa. 1985) 22 
. . . . . . . . . .  EEOC v. Wyoming, 460 U.S. 226 (1 983) passim 

Ellis v. United Airlines, Inc., 73 F.3d 999 
(I 0th Cir. 1996) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  28 

Finnegun v. Trans World Airlines, Inc., 
. . . . . . . . . . . . . . . .  967 F.2d 1 161 (7th Cir. 1992) 22,23 

Fogerty v. Fhntasy, Inc., 5 10 U.S. 5 1 7 
(1994) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  26,27,28,49 

Firt Stewart Schools v. FLRA, 495 U.S. 
641(1990) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  37 

Furnco Constr. Covp. v. Waters, 438 U.S. 
567(1978) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  36 

Gallugher v. Crown Kosher Super 
. . . . . . . . . . . . . . .  Murket, Inc., 366 U.S. 617(1961). 36 

Gen. Rldg. Contractors Ass 'n v. Pennsylvania, 
. . . . . . . . . . . . . . . . . . . . . . .  458 1J.S. 375 (1982) 4, 5 , 8  

Gen. Dynamics Land Sys., lnc. v. Cline, 
. . . . . . . . . . . . . . . . . . . . .  124 S. Ct. 1236 (2004) passim 

. . . . . . . .  Gen. Elec. Co. v. Gilbert, 429 U.S. 125 (1976) 32 
Goldstein v. Munhuttun Indus., Inc., 758 

. . . . . . . . . . . . . . . . . . . . .  F.2d 1435 (11th Cir. 1985) 20 



TABLE OF AUTHORITIES 
(continued) 

Page 

Granfinancieru, S.A. v. Nordherg, 492 U.S. 
33(1989) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19 

. . . . . . . . . . . .  Gregory v. A ~ l i ~ r o j t ,  501 U.S. 452 (1 991) 22 
G r i m  v. Duke Power Co., 40 1 U.S. 424 (1971) . . .  passim 
Hazelwood Sch. Dist. v. United States, 

433 U.S. 299(1977) . . . . . . . . . . . . . . . . . . . . . . . . . .  21 
Ifiizen Paper Co. v. Biggins, 507 U.S. 604 (1 993) . . pussim 
Hoffi7zunn-La Roche Inc. v. Sperling, 

493U.S. 165(1989) . . . . . . . . . . . . . . . . . . . . . . . . . .  19 
Investment Co. Inst. v. Camp, 401 U.S. 617 

(1971) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  45 
John t-luncock Mu/. Lifi Ins. Co. v. Harris Trust 

. . . . . . . . . . . . . . . .  & Sctvs. Bank, 51 0 U.S. 86 (1 993) 44 
Kirnel v. Florida Bd. ofRegents, 

528 11.3.62 (2000) . . . . . . . . . . . . . . . . . . . . . . . .  13,30 
Krieg v. Paul Revere Lifi Ins. Co., 

. . . . . . . . . . . . . . . . . .  718 F.Zd998(1lthCir. 1983).  34 
. . . . .  Imnie v. United States Tr., 124 S. Ct. 1023 (2004) 37 

Lundgruf'v. US/ Film Prods., 5 1 1 U.S. 
244(1994) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  37,49 

Luzrgesen v. Anacorzdu Corp., 5 1 0 F.2d 307 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (6th Cir. 1975) 47 

Loeh v. Textron, Inc., 600 F.2d 1003 
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  (1 st Cir. 1979) 34,43 

. . . . . . . . . . . . . .  Lorillard v. Pons, 434 U.S. 575 (1 978) 49 
Los Angeles Dep't of Water & Power v. Manh~~rt ,  

435 U.S. 702 (1978) . . . . . . . . . . . . . . . . . . . . . . .  32,33 
Lowe v. Comnzcick Union Free Sch. Dist., 

. . . . . . . . . . . . . . . .  886 F.2d 1364(2dCir. 1989) 20,21 
. . . . . . .  Murkham v. Gellev, 45 1 U.S. 945 (1 98 1) 5 ,48 ,49  

Muss. Bd. ofl\)etir. V. Mzlrgiu, 427 U.S. 307 
(1976) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  22,30 



TABLE OF AUTHORITIES 
(continued) 

Page 

Muyor of Philrdelyhiu v . Education Eqzrcrlity 
. . . . . . . . . . . . . . . . . . . . .  Leugue. 4 1 5 U.S. 605 (1 974) 4 

McDonnell L)oziglus Cory . v . Green, 41 1 
U.S. 792 (1973) . . . . . . . . . . . . . . . . . . . . . . . . . . .  29. 36 

McGowun v . M~~rylantl. 366 U.S. 420 (1961) . . . . . . . . .  36 
McKennorz v . Nmhville Banner Pziblg Co., 

513 U.S. 352 (1995) . . . . . . . . . . . . . . . . . . . .  12.38. 41 
Metz v . Trunsit Mix. Inc., 828 F.2d 1202 

(7th Cir . 1987) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  23 
Nashville Gas Co . v . Sutty. 434 U.S. 136 (1977) . . . . . . .  32 
NLRB v . Transp . Mgmt . Cory.. 462 U.S. 393 (1983) . . . .  36 
O'Coiznor v . Consol . Coin Caterers Corp., 

517 U.S. 308 (1996) . . . . . . . . . . . . . . . . . . . . . . . . . . .  21 
Ohio Pub . Employees Retirement Sys . v . Betts, 

492 U.S. 158 (1989) . . . . . . . . . . . . . . . . . . . . . . .  passim 
Perrin v . United Stutes, 444 U.S. 37 (1 979) . . . . . . . . . . .  40 
Personnel Adm 'r o f  Mass . v . Feeney. 

442 U.S. 256 (1979) . . . . . . . . . . . . . . . . . . . . . . .  8.9. 42 
Price Wuterhouse v . I-lopkins, 490 U.S. 228 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (1989) 8.38, 41 
Public Citizen v . HHS. 332 F.3d 654 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (D.C.Cir.2003) 45 
Radio Oflicers ' Union v . NLRB, 347 U.S. 17 (1 954) . . . .  4 
Reeves v . Sunckrson Plumbing Prods., Inc., 

. . . . . . . . . . . . . . . . . . . . . . . .  530 U.S. 133 (2000) 9, 35 
SEC v . Chenery Corp., 3 18 U.S. 80 (1 943) . . . . . . . . . . .  44 

. . . . . . . . . . . . . . .  SEC v Sloan. 436 U.S. 103 (1 978) 44, 45 
Schwuger v . Sun Oil Co., 59 1 F.2d 58 

(1 0th Cir . 1979) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  34 
Skidmore v . Swift & Co., 323 U.S. 134 (1944) . . . . . . . .  46 
Socicrl Security Bd . v . Nierotko. 3 27 U . S . 3 5 8 (1 946) . . .  27 



vii 

TABLE OF AUTHORITIES 
(continued) 

Page 

Stcrndurd Oil Ci,. v. United States, 22 1 U.S. 1 
(1911) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  25 

Iri.unzsfers v. Terry, 494 U.S. 558 (1 990) . . . . . . . . . . . . .  1 8 
Teamsters v. United Stater., 43 1 U.S. 324 

(1977) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4,42  
United Air Lines, Inc. v. McMunn, 

434 U.S. 192 (1977) . . . . . . . . . . . . . . . . . . . . . . . . . .  1 1 
United S t u t c ~  v. Cleveland Indians Basehull Co., 

532 U.S. 200 (2001) . . . . . . . . . . . . . . . . . . . . . . .  27,28 
United States v. Ron Pair Enters., 

489 U.S. 235 (1989) . . . . . . . . . . . . . . . . . . . . . . . . . .  10 
Wurds Cove Packing Co. v. Atonio, 490 U.S. 642 

(1 989) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  pussim 
. . . . . . . . .  Wushington v. Davis, 426 U.S. 229 (1 976) 5, 3 1 

Wutson v. Fort Worth Bank & Trust, 
487 U.S. 977 (1 988) . . . . . . . . . . . . . . . . . . . . . . .  passim 

Western Air Lines, Inc. v. Criswell, 472 U.S. 400 
(1985) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  48 

Statutes 

Civil Rights Act of 1964, Pub. L. No. 88-352, 
. . . . . . . . . . . . . .  Titlc VII, 5 715, 78 Stat. 241 (1964) 15 

8 1 Stat. 602 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 1, 17 
17U.S.C.5505 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  27 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  29 U.S.C. 5 206(d) 33 
29 U.S.C. 5 216(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19 
Age Discrimination in Employment Act of 1967 

29 U.S.C. 5 621(a) . . . . . . . . . . . . . . . . . . . . . . . . .  14,41 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  29 U.S.C. 5 621(b). 14 

29U.S.C. $622(a) .  . . . . . . . . . . . . . . . . . . . . . . . .  14, 15 
29 U.S.C. 623(a) . . . . . . . . . . . . . . . . . . . . . . . . .  passim 
29 U.S.C. 5 623(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9 



TABLE OF AUTHORITIES 
(continued) 

Page 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  29 U.S.C. 623(e) 36 
. . . . . . . . . . . . . . . . . . . . . . .  29 U.S.C. 5 623(f)(1) pussim 
. . . . . . . . . . . . . . . . . . . . . . .  29 U.S.C. $623(f)(2) 12,45 
. . . . . . . . . . . . . . . . . . . . . .  29 U.S.C. 5 623(f)(3). 12,37 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  29 U.S.C. 5 623(j) 12 

. . . . . . . . . . . . . . . . . . . . . . . . .  29 U.S.C. $626(b) 19,40 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  29 U.S.C. 5 626(c) 18 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  29U.S.C.5628 47 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  29 U.S.C. 5 631(c). 12 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  42 U.S.C. 5 1981a 18,40 
. . . . . . . . . . . . . . . . . . . . . . . . . .  42 U.S.C. 5 2000e-2 p(mim 

Legislative Materials 

EEOC, Legislative hristory o f f h e  Age 
Discrimination in Employment Act (1  98 1) . . . . . .  16, 17 

Hearings on S.R. (330 Befbre the Subcomm. on 
Idahor o f  the Senate Comm. on Labor and 

. . . . . . . . . . . . . . .  Public filfhre, 90th Cong. (1 967) 17 
Report of the Secretary of Labor, The Older 

Americcuz Worker: Age Discrimination 
. . . . . . . . . . . . . . . . . . . . . .  in Employment (1 965) passinz 

Administrative Materials 

. . . . . . . . . . . . . . . . . . . . . . . . .  29 C.F.R. 5 860.1 (1970) 46 
. . . . . . . . . . . . . . . . . . . .  29C.F.R. 5 860.103 (1970) 45,46 
. . . . . . . . . . . . . . . . . . . .  29C.F.R. 5 860.104(1970) 45,46 

Uniforn~ Guidelines on Employee Selection 
Procedures, 29 C.F.R. 5 1607 (2004) . . . . . . . . . . . . .  48 

. . . . . . . . . . . . . . . . . . . . . .  29 C.F.R. 5 1625.7 (2004) 6,44 
Final Interpretations: Age Discrimination in 

Employment Act, 46 Fed. Reg. 47,724 (1981) . . .  47,48 
Proposed Interpretations, 44 Fed. Reg. 68,858 (1979) . . 47 



TABLE OF AUTHORITIES 
(continued) 

Other Authorities 

. . . . . . . .  Black's Law Dictionary (8th ed. 2004) 
Alfred W. Blurnrosen, Interpreting the ADEA: 

Intent or Imnpuct, in Age L)iscrinzination in 
Employment Act: A Compliance crnd Litigation 
Munuul/i,r La wyws and Personnel 

. . . .  Prctciitioners (Monte B. Lake ed., 1983) 
Alfred W. Blumrosen, Strcrngers in Puradise: 

Griggs v. Duke Power Co. and the Concept of 
Enlployment Discrimination, 7 1 Mich. L. 

. . . . . . . . . . . . . . . . . . . . . . . . .  Rev. 59 (1972) 
Arthur E. Bonfield, The Substance ofAmerican 

Fair Employmenl Practices Legislation I: 

Page 

. . .  36 

passim 

. 7,26  

Employers, 61 Nw. U .  L. Rev. 907 (1967) . . . . . . . .  7, 8 
Brief for Appellant, Arnold v. Postmaster Gen., 

Nos. 87-5361 & 87-5362 (D.C. Cir. March 10 
1988) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  49 

Michael E. Gold, Dispurute Impuct Under the Age 
Discrimination in Employment Act o f 1  967, 
25 Berkeley J. Ernp. & Lab. L. 1 (2004) . . . . . . . . .  9,41 

Michael E. Gold, Griggs' Folly: An Essay on the 
Theory, Problenzs, and Origin of'the Adverse 
Impact Defi~zition of Employment 
Discrimination and a Recommendation 
fbr Rejbrm, 7 Ind. Rel. L. J. 429 (1985) . . . . . . . . .  8, 26 

Douglas Herbert & Lani Shelton, A Prugtnufic 
Argument against Applying the Disparate 
Inzpact Doctrine in Age Discrimination Cuses, 
137S.Tex. L. Rev.625(1996) . . . . . . . . . . . . . . . . . .  19 



TABLE OF AUTHORITIES 
(continued) 

Page 

Pamela S. Krop, Note, Age Discrin~inution and the 
Disparate Impact Doctrine, 34 Stan. L. 
Rev. 837 (1982) . . . . . . . . . . . . . . . . . . . . . . . . . . .  lO,30 

T o m  Lee et ~ d . ,  Lindemcrnn & Grossman 's 
Enzploynzent Discrimination Law (3d ed. 
Supp.2002) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  21 

Barbara Lcrner, Washington v .  Davis: Quantity, 
Quality and Eyualily in Employment Testing, 
1976Sup.Ct.Rev.263 . . . . . . . . . . . . . . . . . . . . . . . .  24 

Mack A. Player, Title VII Impact Analysis Applied 
to the Age Discrimination in Emnployment Act: 
Ls a Transplant Appropriate?, 14 U. Tol. 
L. Rev. 1261 (1983) . . . . . . . . . . . . . . . . . . . . .  19,20,47 

Mack A. Player, Wards Cove Packing or Not 
War& Cove Packing? That Is Not the Question: 
Some Thoughts on Impact Analysis Under 
the Age Discrimination in Employment Act, 
3 1 U .  Rich. L. Rev. 819 ( 1  997) . . . . . . . . . . . . . . .  20,23 

Evan H .  Pontz, Comment, Whut a Diffkrence 
ADEA Makes: Why Disparate Impact Theory 
Should Not Apply to the Age Discrimination 
in Employment Act, 74  N.C. L. Rev. 267 (1995) . . . . .  47 

Richard A. Posner, Aging and O M  Age ( 1  995) . . . . .  22,30 
Peter H .  Schuck, The Graying oj'Civil Rights 

Law: The Age Discrimination Act of'I975, 
89YaleL.J.  27 (1979) .  . . . . . . . . . . . . . . . . . . . . . . . .  22 

Michael C .  Sloan, Comment, Dispurute In~pact 
in the Age Discrinzination in Enzployment Act: 
Will the Szipreme Court Permit It?, 1995 Wis .  L. 
Rev.507 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  28 



TABLE OF AUTHORIT 
(continued) 

Page 

Donald R. Stacy, A Case Against Extending the 
Adverse Ir~zpuct Doctrine to ADEA, 1 0 Empl. 
Rel. L. J. 437(1985) . . . . . . . . . . . . . . . . . . . . . . . . . .  47 

Tr. of Oral Argument, Au'rrr?l.s v. Floridu Power 
Cory., 2002 W L  483467 (U.S. March 20, 
2002), uvailuhle ut 11ttp:IIwww. 
supremecourtus.gov/oral-arguments/ 
argunicnt-transcripts/O 1 -584.pdf. . . . . . . . . . . . . . . . .  23 

Wehster 's New World Dictionary (2d college 
ed.1982) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  36 

Wehster 's Third New Int '1 Dictioncrry (1 976) . . . . . . .  8, 35 



COUNTEIISTArTE EN'T OF THE CASE 

1. Petitioners are police and public safety officers 
employed by respondents, the City of Jackson and its Police 
Department. J.A. 3-4. Petitioners claim that respondents 
violated the Age Discrimination in Employment Act of 1967 
("ADEA"), 29 U.S.C. $5 621 -634 (App. 15a-45a), by adopting 
and implementing new pay plans that, among other things, 
allegedly had an unlawful disparate impact on officers age 40 
and over. J.A. 4-7, 15-3 1. Petitioners' expert reported that 
employees age 40 and over had received statistically smaller 
initial pay raises than officers under age 40. Pet. App. 4a-5a. 
Respondents' experts reported in reply-without contradiction 
by petitioners-that, even after initial pay increases, older 
officers statistically were still paid more overall than younger 
officers and that younger officers were employed in greater 
proportions in the lowest ranks where the new pay minimums 
established the greatest increases over prior pay. App. 3a-6a, 
8a-14a (R. 464-66,478-79,496-99). 

2. The district court granted summary judgment. Pet. 
App. 39a-48a. It found legally insufficient evidence that the 
pay plans were adopted or applied with a discriminatory 
motive. Pet. App. 45a. It also concluded "that the ADEA 
does not allow for claims of disparate impact." Pet. App. 48a. 

3. On appeal, the Fifth Circuit vacated as premature the 
district court's ruling on the disparate treatment claim. Pet. 
App. 2a. On the disparate impact issue, however, the Fifth 
Circuit agreed that the ADEA's prohibitions are "read most 
naturally as outlawing only conduct motivated by age." Pet. 
App. 9a. The c o ~ ~ r t  also found that the ADEA's "reasonable 
factors other than age" provision, 29 U.S.C. 5 623(1)(1), 
"counsels against recognizing a disparate impact theory under 
the ADEA," Pet. App. 13a, and is "a clear textual difference 
between the ADEA and Title VII regarding employer 
liability-a distinction that, ifnothing else, plainly contradicts 
the argument that the cognizability of a disparate impact claim 



under Title VII . . . controls the cognizability of a disparate 
impact claim under the ADEA." Pet. App. 1721- 1 $a (footnote 
omitted). The court further stated that "absent from the scope 
of the ADEA" are the concerns that, "in the Title VII context, 
led to the recognition of disparate impact claims." Pet. App. 
21 a. Judge Stewart dissented on this issue. Pet. App. 28a. 

SUMMARY OF ARGUMENT 

Consistent with traditional notions that unlawful 
discrimination requires actual discriminatory intent, this Court 
has indicated that it will recognize "disparate impact" 
claims-i.e., claims based on unjustified adverse effects rather 
than on discriminatory intent-only where there is 
"convincing evidence" that Congress intended them. The 
ADEA contains no such evidence. 

I. Section 4(a) of the ADEA applies only to employer 
decisions taken "because o f '  age, a conventional reference to 
discriminatory intent. Moreover, by providing that a decision 
is lawf~tl where "based on reasonable factors other than age," 
Section 4(f)(l) confirms that non-discriminatory intent is 
dispositive-an approach that is incompatible with disparate 
impact claims. In addition, other statutory provisions and 
legislative history reveal that, rather than prohibit neutral 
decisions with adverse effects on older workers, the ADEA 
addresses such disadvantages through education, training, and 
manpower programs. Finally, disparate impact claims are 
incompatible with the ADEA's scheme, including its jury trial 
provision, opt-in procedures, and continuum of protected 
individuals. Indeed, because non-age factors having 
differential age-specific impacts are inescapable, recognition 
of ADEA disparate impact claims would predictably force 
employers to abandon valuable practices andlor make use of 
quotas. There is no basis for construing the ADEA to do so. 

11. Griggs v. llukce Power Co., 40 1 U.S. 424 (1 WI),  and 
its progeny under Title VII do not support recognition of 



ADEA disparate impact claims. In addition to being enacted 
before Guiggs, the ADEA addresses much more limited 
concerns than does Title VII; in particular, the concerns that 
led to recognition of disparate impact clainis under Title V11 
arc absent in the ADEA. Because older workers as a class 
have not suffered a history of purposeful unequal treatment, 
shortcomings in their abilities and performance cannot be 
attributed to prior discrimination. Moreover, discrimination 
against older workers is not normally motivated by deep- 
seated animus, but rather by generalizations about individual 
workers' abilities to do a job. In any event, even under Title 
VII, disparate impact claims are not recognized where 
statutory provisions foreclose them; by making discriminatory 
intent essential, Sections 4(a) and 4(f)(l) of the ADEA 
foreclose disparate impact claims. 

111. The "independent" textual and legislative purpose 
arguments that petitioners offer for recognizing ADEA 
disparate impact claims fare no better. The "reasonable factors 
other than age" provision does not imply that such claims are 
cognizable; rather, it confirms that, in both "pretext" and 
"mixed-motive" cases, no liability may be imposed for actions 
based on reasonable intentions. Moreover, the "because of '  
language refers to more than mere causation, as is confirmed 
by Hmen Paper Co. v. Biggins, 507 U.S. 604 (1993) 
(requiring a showing of intent as well), and even Gviggx (also 
requiring a showing that a practice with adverse impact is 
demonstrably unjustified). Finally, disparate treatment 
doctrine fully meets the more limited purposes of the ADEA. 

IV. No deference is owed to the view of the Equal 
Employment Opportunity Commission ("EEOC") that ADEA 
disparate impact clainls are cognizable. The regulation to 
which petitioners refer neither construes Section 4(a) nor 
affirmatively recognizes disparate impact claims. Moreover, 
the Department of Labor ("DOL") did not recognize ADEA 
disparate impact claims, and the EEOC's later-adopted view 



conflicts with briefs of the Department of Justice ("DOJ"), is 
not supported by valid reasoning, and is contrary to law. 
Finally, there has been no congressional acquiescence in or 
ratification of the EEOC's view. 

ARGUMENT 

This case presents the q~~estion whether Section 4(a) of the 
ADEA, 29 U.S.C. 5 623(a), makes actionable "disparate 
impact" claims-viz., claims that employer decisions that are 
neutral on their face are unlawful, without regard to whether 
the employer's motive in making such decisions was the ages 
of the pertinent individuals, because the decisions have 
disproportionate adverse effects on older workers and do not 
have a demonstrated justification. As proved below, the text, 
structure, and history of the ADEA show that the statute does 
not provide for "disparate impact" claims. 

The essential tradition of federal anti-discrimination law, 
in its multiple constitutional and statutory manifestations, is to 
make actionable "disparate treatment" claims-viz., claims 
that decisions adverse to mcrnbers of a protected class are 
unlawful because the decisionmaker's motivating 
consideration in making the decisions was the protected class 
trait (e.g., race, gender, age). See, e.g., Akins v. Texas, 325 
U.S. 398, 403-04 (1945) (Equal Protection and Due Process 
Clauses); Radio Officers ' Union v. NLRR, 347 US.  17,42-44 
(1954) (National Labor Relations Act). The Court has 
recognized that statistics may be probative evidence for such 
"disparate treatment" claims. See, e.g., Teamsters v. United 
States, 43 1 U.S. 324,339-40 (1 977); M q o r  ofYhilcdelphicr v. 
Education Equality League, 41 5 U.S. 605,620 (1 974). At the 
same time, out of respect for the essential tradition of federal 
anti-discrimination law and out of concern for the far-reaching 
implications of disparate impact theories of liability, the Court 
has declined to recognize disparate impact claims unless there 
is "convincing evidence" that the particular anti-discrimination 
law goes beyond the norm and provides for such claims. Gen. 



Nlclg. Confr.zrcfor,r Ass 'n v. Peniisylvuiiia, 458 U.S. 375, 391 
( 1 982) (42 U. S .C. 5 1 98 1 ). See, e.g. , City oj'Mohile v. Rolcr'eti, 
446 U.S. 55, 61 -74 (1 980) (Fifteenth Amendment); 
Wushingtoiz v. Davis, 426 U.S. 229, 238-48 (1976) (Equal 
Protcction Clause); Alexander v. Sundoval, 532 U.S. 275,288- 
93 (2001) (Title VI). 

The ADEA contains no such convincing evidence. As this 
Court held in Hazen Paper, "[dlisparate treatment. . . captures 
the essence of what Congress sought to prohibit in the 
ADEA." 507 U.S. at 610. While not directly resolving the 
status of disparate impact claims, id, the reasoning of Hazen 
Paper-to wit, that the ADEA "requires the employer to 
ignorc an employee's age (absent a statutory exemption or 
defense); it does not specify further characteristics that an 
employer must also ignore," id. at 612 (emphasis in 
original)-goes far toward showing that the ADEA does not 
make such claims actionable. 

As then-Justice Rehnquist observed 23 years ago, neutral 
employer decisions-including those with adverse effects on 
older workers-are not decisions made "because of '  age 
within the meaning of Section 4(a); and the "reasonable factors 
other than age" provision in Section 4(f)(l) confirms that 
Congress "did not intend the ADEA to have the restraining 
influence'' on employer decisionmaking that a disparate in~pact 
prohibition would have. Markham v. Geller, 45 1 U.S. 945, 
948-49 (1981) (Relinquist, J., dissenting from denial of 
certiorari). Rather, the ADEA embodies the Secretary of 
Labor's conclusion, reported to Congress, that enacting a 
prohibition on neutral decisions with adverse effects on older 
workers is "futile as public policy, and even contrary to the 
public interest," and that such employer practices and their 
adverse effects are better countered through non-cocrcive 
education, training, and manpower progranis. See Report of 
the Secrctary of Labor, The Older American Worker: Age 
LXscriminution in Enzployment 2 1-25 (1 965) (J.A. 77-89). 



Contrary to petitioners (Pct. Br. at 2-4, 8, 1 1-1 7), Griggs 
v. Duke Power Co., szrpru, and its progeny under Title VII do 
not call for an opposite reading of the ADEA. Those Title VII 
decisions do not hold that prohibitory provisions phrased like 
Section 703(a) of Title VII (or Section 4(a) of the ADEA) are 
gcncrally to be read as providing for disparatc impact claims. 
Rather, Griggs and its progeny rest on the proposition that it 
was proper to interpret Title VII as providing for certain 
disparate impact claims in order to accomplish Congress's 
objective of addressing the problems of race and gender 
discrimination in employment, as Congress understood those 
particular problems. That limited proposition about Title VII 
docs not so much as throw a cross-light on the proper 
interpretation ofthe ADEA, which is a separate statute enacted 
-before Griggs was decided-for the separate purpose of 
meeting what Congress understood to be the distinctly 
different problem of age discrimination in employment. 

Petitioners also err in suggesting (Pet. Br. at 2-3, 7-9, 30- 
36) that the Court s h o ~ ~ l d  defer to the EEOC's view that the 
ADEA provides for disparate impact claims. The interpretive 
guideline that petitioners cite, 29 C.F.R. 5 1625.7(d), is not an 
interpretation of Section 4(a)-the statutory provision at issue 
here-and does not affirmatively state that Section 4(a) 
provides for disparate impact claims. Rather, the guideline 
addresses Section 4(f)(l) and interprets that statutory provision 
(unreasonably) to require a showing of "business necessity" to 
establish that a neutral employer decision with an "adverse 
impact" on older workers is a decision based on "reasonable 
factors other than age." While the interpretive guideline 
apparently rests on the assumption that the ADEA provides for 
disparate impact claims, courts do not defer to agency 
assumptions but only to reasoned and lawful agency actions. 
Such a reasoned and lawfill agency action is lacking here. 



I. THE ADEA DOES NOT PROVIDE FOR 
DISPARATE IMPACT CLAIMS 

A. The Text of the ADEA Does Not Recognize 
Disparate Impact Claims 

Section 4(a) generally makes it unlawful for an employer: 

(1)  to fail or refuse to hire or to discharge any individual 
or otherwise discriminate against any individual with 
respect to his compensation, terms, conditions, or 
privileges of employment, because of such individual's 
age; 

(2) to limit, segregate, or classify his employees in any 
way which would deprive or tend to deprive any individual 
of employment opportunities or otherwise adversely affect 
his status as an employee, because of such individual's 
age . . . . 

29 U.S.C. 5 623(a). On its face and in context, this is a 
disparate treatment text. 

1 .  Section 4(a) Is Naturally Read as a Disparate 
Treatment Prohibition 

When the ADEA was passed, the "prevailing view" was 
that, to be unlawful, "discrimination required a purpose or 
motive to harm an individual because of [the individual's 
protected trait]"; no court or administrative agency had even 
suggested, much less mled, that any anti-discrimination law 
provided for disparate impact claims. Alfred W. Blumrosen, 
Strangers in Paradise: Griggs v. Duke Power Co. and the 
Concept of'Employment Discrimination, 71 Mich. L. Rev. 59, 
69-7 1 (1  972) [hereinafter "BI.cinirosen, Strangers- in 
Paruu'ise"]; see also Alfred W. Blumrosen, Interpreting the 
A DEA : Intent or Impact, in Age Discrimination in Employment 
Act: A Conzpliance and Litigufion Manzsul fbr L~zwyers crnd 
Personnel Practitioners 95 (Monte B. Lake ed., 1983) 
[hereinafter "Blumrosen, In ferprefing the ADEA : Intent or 



Impcrct"]; Ar-thur E. Bonfield, The Sz~bstunce o/'Anzericun 
Fuir Employment Practices Legislution I: E?nployer:s, 6 1 Nw. 
U.  L. Rev. 907,955-58,970 (1 967); Michael E. Gold, Griggs' 
Folly: An E.ssu,v on the Theory, Prohlenzs, and Origin of'the 
Adverse Impact Llefinition ofEmploynzent Discriminution crnd 
cc Kecommendcrtion fi,r Refi~rm, 7 Ind. Rel. L. J. 429, 5 18-20 
( 1  985). Far from departing from this traditional conception, 
Section 4(a) is naturally read as a statutory statement of this 
"prevailing view" that provided only for disparate treatment 
claims. 

a. Section 4(a)(1) applics to employer decisions to 
fail/refusc to hire an older worker, to discharge an older 
workcr, or to discriminate against an older worker in setting 
terms of employment. Section 4(a)(2) applies to employer 
decisions to limit, segregate, or classify cmployces in a way 
that deprives an older worker of employment opportunities or 
that otherwise adversely affects an older worker's employment. 
But Sections 4(a)(1) and 4(a)(2) make such employer decisions 
unlawful only if taken "because o f '  age. This is 
discriminatory motive language. 

A decision made "because of '  a particular consideration is 
a decision made "by reason of '  or "on account o f '  that 
consideration. Wehster 's Third New Int ' I  Dictionury 194 
( 1  976). It is a decision that is "based on" or "motivated by" 
that particular consideration. See Gen. Rldg. Contrcrctors 
Ass 'n, 45 8 U.S. at 388-89 & n. 1 5. Thus, as Hazen Puper held, 
Section 4(a)'s point in prohibiting decisions made "because 
of '  age is both to put the focus on the employer's motivating 
purpose and to make it clear that the same decision is not 
unlawful-even if it has the same effect-if it is made for a 
non-age-based reason. See Ilazen Pcrper, 507 U.S. at 609, 
6 10- 12; see ulso Price Wuterhouse v. Hopkins, 490 U.S. 228, 
281 (1989) (Kennedy, J., dissenting) ("By any normal 
understanding, the phrase 'because o f  conveys the idea that 
the motive in question made a difference to the outcome."). 



To put the point in familiar judicial terms, Section 4(a) 
makes it unlawful for an employer to make a decision "at least 
in part 'because of,' not merely 'in spite of,' its adverse effect 
upon" older workers. Personnel Adm 'r ojMn,s.s. v. Feengy, 
442 U.S. 256, 279 (1979). It is not enough for a plaintiff to 
prove that an employer decision had an adverse effect on older 
workers (or that a different decision would have proven more 
advantageous for older workers). Rather, "'liability depends on 
whether the protected trait [i.e., age] . . . actually motivated the 
employer's decision."' Reeves v. San~ler~son Plumbing Prods., 
IIZC. ,  530 U.S. 1 33, 141 (2000) (citations omitted). 

b. It has been suggested that, since Section 4(a)(l)'s 
purpose is to state a broad disparate treatment prohibition, 
Section 4(a)(2)'s purpose must be to supplement Section 
4(a)(l) by stating a disparate impact prohibition. But, as its 
history makes clear and its language demonstrates, Section 
4(a)(2)'s purpose is to provide an employer analog to the 
similarly worded provision in Section 4(c)(2) that prohibits 
intentional age discrimination by labor organizations. See 29 
U.S.C. 8 623(c)(2) (it is "unlawful for a labor organization . . . 
to limit, segregate, or classify its membership . . . in any way 
which would deprive or tend to deprive any individual of 
en~ployment opportunities . . . , because of such individual's 
age"); Michael E. Gold, Disparate Impact Under the Age 
Discrimination in Employment Act o f  1967, 25 Berkeley J. 
Emp. & Lab. L. 1,46-54, 72-73 (2004) (discussing origins of 
Section 4(a)(2)). 

It has also been suggested that the first clause of Section 
4(a)(2)-addressing decisions "to limit, segregate, or classify 
. . . in any way which would . . . adversely affect [an 
individual's] status as an employeen-makes unjustified 
adverse effects unlawful without regard to the employer's 
intent. But the first clause of Section 4(a)(2) standing 
alone-like the first clause of Section 4(a)(l) standing 
alone-does not state a liability standard at all. Rather, in each 



instance, the first clause merely states one of the two necessary 
predicates for employer liability by delineating the kinds of 
adverse decisions to which Section 4(a) applies: In Section 
4(a)(1), thc listed practices are particular employer decisions 
which are by their nature adverse to an older worker (e.g., 
failing or refusing to hire an older worker). And, in Section 
4(a)(2), since en~ployer decisions "to limit, segregate, or 
classify" are not decisions that by their nature arc adverse to 
older workers, the listed practices arc such decisions that 
"adversely affect [an individual's] status as an employee . . . ." 
In both instances, however, the statute sets a second predicate 
for liability-i.e., that the employer has made the applicable 
decision, with its applicable "adverse[] [elffect," "because of 
such individual's age." In short, the first clause of Section 
4(a)(2) does nothing to change the discriminatory motive 
requirement imposed by the "because of '  language. 

It has been further suggested that Section 4(a)(2)'s 
"because of '  language should be read as a continuation of the 
"adversely affect" phrase in the preceding clause and that, so 
read, the section provides for disparate impact claims. But, as 
this Court has consistently recognized, the normal rule is that 
a comma between statutory clauses generally requires 
scparating the language on either side. See, e.g., Asgrow Seed 
Co. v. Winterhoer, 5 13 U.S. 179, 189 (1 995); United States v. 
Ron Pair Enters., 489 U.S. 235, 241 (1989). Accordingly, 
Section 4(a)(2)'s "because o f '  clause, which is set off by a 
comma from the first clause, is not properly read to continue 
the "adversely affect" phrase. Rather, the section's 
grammatical structure makes it plain that the "because of '  
clause refers to and modifies the first clause as a whole and 
thereby sets a discriminatory motive predicate for Section 
4(a)(2) liability. Accord DiBiuse v. SmithKline Beecham Corp., 
48 F.3d 7 19,733 (3d Cir. 1995) (op. of Greenberg, J.); Pamela 
S. Krop, Note, Age Discrimination and the Disparute Impact 
Doctrine, 34 Stan. L. Rev. 837, 843 & n.27 (1982). 



Finally, it has been suggested that, since Section 4(a)(2)'s 
"because o f '  clause is phrased in the singular, it is improper to 
read the clause as referring to and modifying the first clause as 
a whole. But the section's first clause is phrased in both the 
plural (insofar as it refers to an employer decision "to limit, 
segregate, or classify 14s employees") and the singular (insofar 
as it refers only to a decision that "would deprive or tend to 
deprive any individual of employment opportunities . . . ."). It 
was therefore gran~matically correct to phrase the "because o f '  
clause in the singular, as it makcs a claim actionable under 
Section 4(a)(2) only where the age of an individual (alone or 
with others) motivated the employer's decision, and the 
individual (alone or with others) was injured by the decision. 

c. This reading of Section 4(a)(2) provides a natural 
congruence with Section 4(a)(l). Both provisions require that 
covered employer decisions be decisions made "because of '  
age in order to be unlawful. Both provisions, in other words, 
makc intentional age discrimination-and only intentional age 
discrimination-unlawful. 

2. The ADEA as a Whole Cuts Against Reading 
Section 4(a) as Providing for Disparate Impact 
Claims 

Nothing else in the ADEA provides "convincing evidence" 
that Section 4(a) is to be read to provide for disparate impact 
claims. To the contrary, the remainder of the statute cuts 
against reading Section 4(a) as providing for disparate impact 
claims. 

a. The ADEA simply cannot be said to enact a general 
prohibition on all employer decisions that adversely affect 
older workers. To the contrary, it only goes so far as to enact 
a carefully limited disparate treatment prohibition. 

As originally cnactcd, the ADEA did not even apply to all 
individuals age 40 and over, but protected only those 
individuals age 40 to age 65. See 81 Stat. 602, 607. 



Mandatory retircmcnt programs were permissible, see United 
Air Lines, Inc. v. McMunn, 434 U.S. 192, 203 ( 1  977), as was 
age discrimination under a "bona fide employee benefit plan." 
Ohio Pub. Employees Retirement Sys. v. Retts, 492 U.S. 158, 
176-82 (1989). Moreover, while the statute has since been 
amended to apply to employees age 40 or over, Section 4(a) 
does not apply to discrimination that favors an older worker 
over a younger one. See Genercrl Dynamics Land Sys., lnc. v. 
Cline, 124 S. Ct. 1236, 1239 (2004). Furthcrn~ore, the ADEA 
continues to permit mandatory retirement programs for 
firefighters, executives, and policymakers, see 29 U.S.C. 
$ 5  623(j), 63 l(c), and permits age-based provisions in early 
retirement plans and benefit plans, see id. 5 623(f)(2). Also, 
intentional discrin~ination is permissible where age is a "bona 
fide occupational qualification reasonably necessary to the 
normal operations" of a business. Id 5 623(f)(l). In short, the 
ADEA always has allowed much age-based decisionmaking. 

Correlatively, "[tlhe statute does not constrain employers 
from exercising significant other prerogatives and discretions 
in the course of the hiring, promoting, and discharging of their 
employees." McKennon v. Nashville Banner Puhl 'g Co., 5 13 
U.S. 352, 361 (1995). Section 4(f)(3) makes it lawful "to 
discharge or otherwise discipline an individual for good 
cause." 29 U.S.C. 5 623(f)(3). Section 4(f)(2) makes it lawful 
"to observe the terms of a bona fide seniority system. . . ." Id. 
5 623(f)(2). And Section 4(f)(l) states that it shall be lawful 
"to take any action . . . where the differentiation is based on 
reasonable factors other than age." Id. 5 623(f)(I). 

These "various exemptions and affirmative defenses . . . 
illustrat[c] . . . [that] Congress recognized that not all age 
discrimination in employment is [the] 'arbitrary' [age 
discrimination]" that Congress determined should be 
prohibited. Retts, 492 U.S. at 176. Such a limited, nuanced 
scheme-directed only at "arbitrary" age discrimination-----~uts 



decply against reading Section 4(a) as providing for disparate 
impact claims. 

b. The "reasonable factors other than age" ("RFOA") 
provision in Section 4(f)(I) is particularly instructive in this 
regard. On the onc hand, the RFOA provision "makes clear 
that '[tlhe employer cannot rely on age as a proxy for an 
employee's remaining characteristics, such as productivity, but 
must instead focus on those factors directly."' Kimel v. 
Floridr Bd. ofIf'liegerzts, 528 U.S. 62,861 (2000) (quoting Hmen 
Paper, 507 U.S. at 61 1). On the other hand, the RFOA 
provision "insure[s] that employers [ajre permitted to use 
neutral criteria not directly dependent on age." BEOC v. 
Wyoming, 460 U.S. 226, 232-33 (1983). 

While the RFOA provision applies of its own force only 
where a differentiation is based on "reasonable factors" other 
than age, determining whether a decision "is based on" such 
factors is an inquiry that focuses on the employer's motive in 
making the decision. As petitioners are forced to recognize 
(Pet. Br. at 24), "[tjhe RFOA provision uses language that does 
of necessi ty connote intentionality." By doing so, however, the 
RFOA provision confirms that Section 4(a) states only a 
disparate treatment prohibition. 

The fundamental distinction betwcen a disparate treatment 
liability theory and a disparate impact liability theory is that 
motive is dispositive in the former and irrelevant in the latter. 
While evidence of effects (statistical or otherwise) is 
admissible to prove either kind of claim, the employer's 
motives are determinative only in a disparate treatment case. 
In a disparate impact case, in contrast, the dispositive inquiry 
is whether an employnent decision has a significant adverse 
effcct on the protected class and, if so, whether the decision is 
demonstrably justified. Those are not inquiries into employer 
motive. Thus, the RFOA provision-by underlining the 
ADEA's insistence that employer motive is not mercly 
relevant but outcome-determinative-belies the notion that the 



ADEA provicks for disparate impact clainis. Such a iiiotive- 
based inquiry is wholly illconsistent with a disparate impact 
regime. Set W ~ ~ v d s  Cove Plcclcing Co. v. Atonio, 490 U.S. 642, 
670 (1 989) (Stevens, J., disscnting) ("intent plays no role in tlic 
disparate-impact inquiry"). 

c. Scctions 2 and 3 of the ADEA provide added context 
for Section 4 and do so in a manner that shows that Section 
4(a) is only a disparate treatment prohibition. 

Section 2(a) finds both that the "sctting of arbitrary age 
limits regardless of potential for job perforn~ance has become 
a common practice," and that "certain otherwise desirable 
practices may work to the disadvantage of older persons," 29 
U.S.C. Ij 621(a)(2); and it declares that the first of 
these-"arbitrary discrimination in employment because of 
agev-"burdens commerce and the free flow of goods," id. 
Ij 62 1 (a)(4). Section 2(b) follows by stating two purposes of 
the ADEA: (i) "prohibit[ing] arbitrary age discrimination in 
employment," and (ii) "help[ing] employers and workers find 
ways of meeting problems arising from the impact of age on 
employment." Id. Ij 62 1 (b). 

Section 3 of the ADEA then addresses both the problem of 
"otherwise desirable practices [that] may work to the 
disadvantage of older persons"-including neutral practices 
with disproportionate adverse effects-and the statutory 
purpose of "help[ing] employers and workers find ways of 
meeting problenis arising from the impact of age on 
employment." Section 3 charges the Secretary with 
undertaking research "with a view to reducing barriers to the 
cmployment of older persons, and the promotion of measures 
for utilizing their skills," 29 U.S.C. 5 622(a)(l); requires tlic 
Secretary to publisli "the findings of studies and other 
materials for the promotion of cmployrnent" of older workers, 
id. 5 622(a)(2), and to fostcr programs for "expanding the 
opportunities and potentials of older persons," see id. 
5 622(a)(3); and requires the Secretary to increase educational 



opportunities for older workers by "sponsor[ing] and 
assist[ing] State and community information and educational 
programs." Id. $ 622(a)(4). Thus, Section 3 provides for a 
broad range of non-coercive measures aimed at alleviating, 
among other things, the adverse effects on older workers of 
neutral employer practices. 

Section 4, in its turn, addresses the separate problem of 
employer practices that "set[] arbitrary age limits regardless of 
potential for job performance" and does so by prohibiting 
"arbitrary age discrimination in employment." Thus, in 
contrast to Section 3 and the problems of older workers that it 
addresses, Section 4's sole purpose is to make intentional age 
discrimination-i. e., disparate adverse treatment of older 
workers "because o f '  age-~mlawful. 

B. The Legislative History Confirms that the ADEA 
Does Not Recognize Disparate Impact Claims 

The legislative I~istory of the ADEA "is a model of 
lucidity," and it also "drives the reader to the conclusion that 
'intent' to discriminate on the basis of age was the gravamen 
of age discrimination and that actions which have 'adverse 
effect' on older workers were not to be considered illegal." 
Blumrosen, Interpreting the ADEA: Intent or Impact, at 73. 

In passing Title VII, Congress "did not yet have enough 
information to make a consideredjudgment about the nature of 
age discrimination." EEOC v. Wyoming, 460 U.S. at 229. 
Congress therefore dirccted the Secretary of Labor to study the 
issue and make "such recommendations for legislation to 
prevent arbitrary discrimination in employment because of age 
as he determines advisable." Civil Rights Act of 1964, Pub. L. 
No. 88-352, Title VII, $ 71 5, 78 Stat. 241, 265 (1964). 

In a June 1965 report responding to that directive, the 
Sccretary of Labor discussed "the entire range of factors which 
tend to have adverse effects on the employment of older 
workers." J.A. 42. The Secretary found that, unlike race 



discrimination, age discrimination is not based upon animus or 
other "feelings about people entirely unrelated to their ability 
to do the job." J.A. 37; see ulso id. ("There is no significant 
discrimination of this kind so far as older workers are 
concerned."). He instead found that "[tlhe most obvious kind 
of age discrimination in employment takes the form of 
ernploycr policies of not hiring people over a certain age, 
without consideration of a particular applicant's individual 
qualifications." J.A. 44. This form of discrimination, he 
noted, is what the 1964 Congress had referrcd to as "arbitrary 
discrimination" in employment because of age. J.A. 37. 

The Secretary added that the "force of certain 
circun~stances," such as health problems, lower levels of 
education, and technological changes, "affect older workers 
more strongly, as a group, than they do younger workers." J.A. 
57-66. 111 this regard, the Secretary noted that certain 
institutional arrangements such as pension and benefit plans 
could adversely affect older workers, sometimes by leading 
employers to refuse to hire older workers. J.A. 38,66-73. But 
the "firmest conclusion" from the Secretary's study was that 
"the most serious barriers to the employment of older workers 
are erected on just enough basis of fact to make it futile as 
public policy, and even contrary to the public interest, to 
conceive of all age restrictions as 'arbitrary' . . . ." J.A. 77-78. 
The Secretary recommended that institutional arrangements 
and neutral practices disadvantaging older workers be 
addressed through pension reforms, J.A. 80-8 1 ,  counseling, job 
placement, and job training programs, J.A. 82-85, and a system 
of continuing education, J.A. 85-89. 

On January 23, 1967, the Secretary sent proposed 
legislation to Congress. Lctter from W. Willard Wirtz to Hon. 
John W. McCornlack and Hon. Hubert H. Humphrey, Jan. 23, 
1967, reprinted in EEOC, Legislrtive History o f  the Age 
Di,scriminution in Enzplo,vment Act 62-63 (1 98 1) [hcreinafter 
"EEOC Legislutive History"]. The Secretary stated that, while 



the proposed bill "providcs for attention to be given to 
institutional arrangements which work to the disadvantage of 
older workcrs," "[r]easonable differentiations not based solely 
on age . . . would not fall within the proscription" of the 
legislation. Id. Rather, "[r]esearch would be undertaken and 
promoted with a view to reducing barriers to the employment 
of older workers." Id. 

The Secretary explained that his bill addressed only "the 
'unjust' or 'arbitrary' . . . discrimination . . . which may be 
made in the absence of any legitimate relevance between age 
and employment capacity." t-Iearings o r z  S. 830 Bej2we the 
Szihcomm. on Idahor of'the Senate Comm. on Luhor and Public 
Welfirre, 90th Cong. 37 (1967) (internal quotation marks 
omitted). The Secretary indicated that, where there was 
"legitimate relevance," even "differentiations or distinctions" 
involving consideration of age were permitted. Id. This 
limitation was "identified specifically in Section 2(b)" of the 
bill and "reflected particularly in Section 4(f)," which provided 
that there was no violation "where age is a hona fide 
occupational qualification" or "where the diffkrentiution is 
hosed on reasonahle firctors other than age." Id. at 39 
(emphasis in original). 

The ADEA is in essence the Secretary's proposed bill. 
See EEOC Legislative History at 173. The findings and 
purposes in Section 2 were enacted as the Secretary proposed, 
as were the education and research programs in Section 3, the 
prohibitions in Section 4(a), and the RFOA provision in 
Section 4(f)(l). Conzpure id. at 68 with 8 1 Stat. 602-03. Both 
committec reports acknowledge the Secretary's proposals and 
rely upon them. See id at 74-76, 106-07. 

This legislative history confirms that the ADEA does not 
provide for disparate impact claims. In making his sweeping 
inquiry, the Secretary gave detailed consideration to neutral 
employer practices that have adverse effects on older workers. 
The Secretary concluded that such practices could not properly 



be described as "age discritnination" and that only "arbitrary 
age discrimination" warranted prohibition. The Secretary 
recornrnended that otl~er problems facing older workers be 
dealt with through education, job placement, and training 
measures. As Congress enacted the very language that the 
Secretary proposed, there is no basis for inferring that 
Congress had a different intent. Accord EEOC v. W'voming, 
460 U.S. at 230-3 1. 

C. Important Pragmatic Considerations Cut Against 
Reading the ADEA to Provide for Disparate 
Impact Claims 

Although the text and legislative history of the ADEA are 
dispositive, important pragmatic reasons also cut against 
reading the ADEA to provide for disparate impact claims. On 
an operational level, the ADEA is ill-suited for such claims. 

I. In Title VII cases, disparate impact clairns have 
traditionally been tried to courts, not juries. Thus, in 199 1, 
when Congress authorized jury trials under Title VII, it 
expressly excluded disparate impact claims from that 
authorization. See 42 U.S.C. 5 198 1 a(aj(1) & (c). 

In contrast, Section 7(c) ofthe ADEA specifically provides 
without any limitation that "a person shall be entitled to a trial 
by jury of any issue of fact in any [ADEA] action . . . 
regardless of whether equitable relief is sought by any party in 
such action." 29 U.S.C. 5 626(c)(2 ). Where disparate impact 
claims have been allowed, those cases have been tried to 
juries. See, e.g., Allen v. Entergy Corp., 193 F.3d 1010, 
101 3-1 5 (8th Cir. 1999); AFSCME, Dist. Council 37 v. New 
York City Dep 't oj'Parks & &Recreation, 1 13 F.3d 347, 354-56 
(2d Cis. 1997); Criswell v. Western Airlines, Inc., 709 F.2d 
544, 547 (9th Cir. 1983), aff"don othergrounds, 472 U.S. 400 
(1 985). 

But, as Title VII's scheme suggests, disparatc impact 
claims do not fit well with a jury trial approach. Factual 



questions about discriminatory intent are "typical grist for a 
jury's judgment." Teamsters v. Terry, 494 U.S. 558, 583 
(1990) (op. of Stevens, J.). But the conlplex evaluative 
judgments made in disparate impact cases-about, e.g., 
differential rates of selection, validity of selection practices, 
and effective alternative selection practices-plainly are not. 
See Mack A. Player, Title VII Iinpuct Anulysis Applied to the 
Age Discriminution in Employment Act: Is u Trunsplunt 
Approprinte?, 14 U. Tol. L. Rev. 1261, 1272 (1983) 
[hereinafter "Player, Title VIl Trunsplunt"]; Douglas Herbert 
& Lani Shelton, A Prugmutic Argument Against Applying the 
L)ispurute Impact Doctrine in Age Discriminution Cuses, 37 S. 
Tex. L. Rev. 625, 652-56 (1 996). Moreover, "the jury 
instructions that they will be given will be difficult, if not 
impossible, to follow." Id. at 657. In short, the "practical 
abilities and limitations of juries" that could "impair the 
functioning of [a] legislative scheme" providing for disparate 
impact clain~s counsel against recognizing such claims. 
Grunjinuncieru, S.A. v. Nordheug, 492 U.S. 33,42 n.4 (1 989) 
(internal quotation marks omitted). 

2. Furthermore, in Title VII cases, disparate impact 
claims are usually p~rrsued as Rule 23(b)(2) class actions. 
Because such claims challenge practices generally applicable 
to a group and can be remedied by common equitable relief, 
Title VII disparate impact cases are the "prime examples" of 
cases where individualized notice and an opportunity to opt out 
are neither necessary nor appropriate. Amchem Prods., Inc. v. 
Windsor, 521 U.S. 591, 614 (1997). 

In contrast, Rule 23(b)(2) does not apply to ADEA claims. 
Such claims are subject to the "opt-in" procedures established 
in 29 U.S.C. 5 2 16(b). See 29 U.S.C. 5 626(b). 

While the ADEA "opt-in" procedurcs allow older worker 
plaintiffs to group their resources, they do not allow 
"representative" actions, muc1-1 less ones without notice or an 
opportunity to opt out. See Hoffhzunn-La Roche Inc. v. 



LSprrling, 493 U.S. 165, 170, 173-74 (1 989). Thus, there is 110 
mechanism for ensuring class-wide participation in ADEA 
disparate impact claims; the courts have no power to bind all 
affected to common equitable relief; and "repetitivc" litigation 
imposing inconsistent obligations is entirely possible. Player, 
Title VII Transplant, at 1272-73. These procedural differences 
add to the showing that the ADEA is ill-suited for disparate 
impact claims. 

3. In the ADEA context, there also is no satisfactory 
calculus for measuring disparatc impact. I11 the Title VII 
context, race, sex, national origin, and religion are basically 
dicl~otomous variables and the effects of a selection practice on 
blacks versus non-blacks, Hispanics versus non-Hispanics, 
females versus males, etc., is relatively straightforward to 
measure. In contrast, "age is a continuum," Goldstein v. 
Manhattan Indus., Inc., 758 F.2d 1435, 1442 (1 1 th Cir. 1985), 
and "impact analysis that works well with finite classes like 
race and sex does not quite fit with a fluid, continuum concept 
such as age." Mack A. Player, Wards Cove Packing or Not 
Wards Cove Packing? That (s Not the Question: Some 
Thoughts on Impact Analysis Under the Age Discrimination in 
Emplovment Act, 31 U. Rich. L. Rev. 819, 829 (1997) 
[hereinafter "Player, Impuct Ana1y.si.s Under the ADEA"] . 

One possible approach would allow plaintiffs to specify the 
applicable groupings on a case-by-case basis (e.g., workers age 
50 and over versus under age 50). But such an approach is 
subject to manipulation and provides no standards for self- 
examination and voluntary compliance. See Lowe v. Cornnzack 
Union Free Sch. Dist., 886 F.2d 1364, 1371 -73 (2d Cir. 1989); 
Player, Impuct Analysis Under the ADEA, at 829-30. For 
example, on this approach, "an 85 year old plaintiff could seek 
to prove a discrimination claim by showing that a hiring 
practicc caused a disparate impact on the 'sub-group' of those 
age 85 and abovc, even though all those hired were in their late 
seventies." Lone, 886 F.2d at 1373. 



A second, less manipulable approach is to specify the 
groupings as individuals age 40 and over versus those under 
age 40. See Lowe, 886 F.2d at 1371-73. But this more 
categorical approach is in tension with this Court's observation 
that the ADEA "prohibits discrimination on the basis of age 
and not class membership." O'Connor v. Consol. Coin 
Cuterevs Gorp., 5 17 U.S. 308,3 13 ( 1  996). Thus, a numbcr of 
the lower courts have rejected it. See Torn Lee et ul., 
Linclenzann & Gro.vsman's Employment Discrimination Law 
447 & n. 197 (3d ed. Supp. 2002). 

In any event, neither approach solves the problem posed by 
the transient nature of age. Age is not merely a continuous 
variable; it is also a changing one. An individual not covered 
by the ADEA at age 39 becomes protected by the statute the 
next year; and an individual under age 40 (or age 50 or age 55 
or age 60) may age sufficiently to move into a different 
comparison group over the course of litigation. Thus, "[tlhe 
attempt to define 'aged persons' as all persons over 40 makes 
sense as an effort to wipe out specific age limits, but not as 
creating a 'protected class' like race or sex, precisely because 
of the transient composition of the group." Blumrosen, 
Interpreting the ADEA: Intent or Impact, at 104. 

4. Evidence that an employer decision that is neutral on 
its face has adverse effects on older workers also lacks the 
probative significance that such evidence has in race and sex 
discrimination cases. Although it may be idealistic in some 
ways, see Wutson v. Fort Worth Bank & Trust, 487 U.S. 977, 
992 (1988) (op. of O'Connor, J.), the working assumption of 
Title VII law is that, "absent explanation, it is ordinarily to be 
expected that nondiscriminatory hiring practices will in time 
result in a work force more or less representative of the racial 
and ethnic composition of the population in the community 
from which employees are hired." Hnzelwood Sch. Dist. v. 
United Stcrtes, 433 U.S. 299,307 (1 977). On this assumption, 
a statistical showing that a neutral employer decision produces 



a deviation from the norm is taken as a significant signal that 
the employer practice is problematic (without evidence of 
justification). But this assumption has no conceivable 
application to younger and oldcr workers and, accordingly, 
"statistics showing a deviation from such a 'norm' would not 
prove anything in the ADEA context . . . ." Blumrosen, 
Interpreting the ADEA: Intent or In~puct, at 1 10. 

As this C o ~ ~ r t  has noted, "physical ability generally 
dcclines with age." Muss. Rd ofRetir. v. Murgiu, 427 U.S. 
307, 3 15 (1 976). Furthermore, "mental capacity sometimes 
diminish[es] with age." Gregory v. Ashcroft, 501 U.S. 452, 
472 (1 99 1 ). In addition, older persons have less incentive than 
younger persons to invest in human capital and tend 
statistically to have more dated and less valuable technological 
skills and/or education. See Richard A. Posner, Aging and Old 
Age 5 1-58 (1995). And, while age frequently brings with it 
more experience and wisdom, see id. at 105-06, in many 
occupations and professions, age is negatively correlated with 
performance and interest. See, e.g., id. at 72-78, 1 15-17,358- 
60. Consequently, in contrast to race and gender, "'non-age 
factors having differential age-specific impacts"' are likely to 
be "'ubiquitous and inescapable."' Cunninghum v. Cent. 
Bevercrge, Inc., 486 F. Supp. 59,62 (N.D. Tex. 1980) (quoting 
Pcter H. Schuck, The Graying of Civil Rights Luw: The Age 
Discriminution Act of 197.5, 89 Yale L.J. 27, 65 (1 979)). 

As the Secretary of Labor noted (J.A. 68-73), some neutral 
decisions advcrsely affect older workers as long-term workers 
who have gained a more advantageous status than younger, 
shorter-term workers. For example, "virtually all elements of 
a standard compensation package are positively correlated with 
age." Finnegm v. Tr~zns World Airlines, Inc., 967 F.2d 1 1 6 1, 
1164 (7th Cis. 1992). Thus, salary caps in payroll systems 
(such as those employed by federal and state governments) 
adversely affect annual percentage pay increases statistically 
available for older workers. See EEOC v. Governor Mifflin 



Sclz. Dist., 623 F. Supp. 734, 743 (E.D. Pa. 1985). Moreover, 
in tough times, across-the-board cuts in, for example, wages 
andlor vacation leave have adverse effects on older workers. 
Finnegun, 967 F.2d at 1 164. And a decision to "close a plant 
or curtail its operations on the basis of high wage costs'' will 
do so as well. Meti v. Trunsit Mix, Inc., 828 F.2d 1202, 12 14 
(7th Cir. 1987) (Easterbrook, J., dissenting). 

The facts here illustrate the point. Petitioners complain 
that officers age 40 and over generally received lower initial 
percentage pay increases. However, officers age 40 and over 
were generally in higher ranked positions and generally 
received higher salaries both before and after the initial 
increases. The alleged disparate impact derives from the older 
workers' prior advantageous status. 

In short, it is to be expected that many sound and 
efficacious work, selection, and compensation practices will 
have a disproportionate adverse impact on older 
workers-e.g., in physically demanding jobs and in jobs 
requiring cutting-edge computer skills. Since such adverse 
effects are so predictable and yet so unavoidable, it is not 
appropriate to equate a showing that a facially neutral practice 
has a disparate impact on older workers with a yrinzu jkcie 
case of unlawfirl age discrimination and in effect "force 
employers to carry the burden ofjustifymg virtually all of their 
work and selection standards." Player, Impact Analysis Under 
the ADEA, at 830. As Justice Breyer has commented, "there 
[are] so many rules correlated with age . . . that how could the 
employer run his business where you are going to have a court 
second-guessing every single rule that's correlated with age. 
That's the problem." Tr. of Oral Argument at 17, Adurns v. 
Floridu Power C'orp., No. 01-584 (U.S. March 20, 2002), 
avuiluhle ut www.supremecourtus.govlora1 - arguments1 
argument-transcripts10 1 -584.pdf. 



Contrary to pctitioners' argument (Pet. Br. at 10 & n.4), 
that problem is not solved by speculative predictions that, in 
ADEA cases, employers will more frequently succeed in 
carrying the burden of justifying their neutral practices. 
Litigation (involving expensive psychometric studies and 
testimony) that is not likely to be successful has little or no 
social utility and should not be encouraged. Further, as 
petitioners have noted (Pet. 9-1 0 n.3), "the potential exposure 
to liability under the ADEA affects employers' decisions in 
designing their employnient policies, meaning that the law's 
impact cannot be measured in terms o f .  . . litigated cases 
alone." Indeed, as a respected industrial psychologist has 
noted: "In the aggregate, heightened probabilities for 
excellence are not a function of the validity of any particular 
selection device. Rather, they are a result of a total situation in 
which vast numbers of employers are free to experiment with 
an unlimited number of possible qualitative requirements, 
discarding those that seem unsatisfactory and replacing them 
with others that seem more promising, and so on and on, in a 
continuing, open-ended process." Barbara Lerner, Washington 
v. Davis: Quantity, Quality and Equulity in Employment 
Testing, 1976 Sup. Ct. Rev. 263, 304-05. Yet, by allowing 
myriad employment practices that correlate with age to be 
challenged without more, an ADEA disparate impact regime 
could only retard this search for excellence and, in the process, 
force employers to abandon sound selection practices andor to 
move toward quotas. See Wards Cove, 490 U.S. at 652-53; 
Watson, 487 U.S. at 991-92 (op. of O'Connor, J.). 

The sum of the matter is that, while statistical disparities 
concerning minorities and women may tend to identify 
potentially problematic employment practices, such statistics 
arc not likely to do so where older workers are concerned, 
since so many sound employment practices are and always will 
be adversely correlated with age. It just is neither practical nor 
constructive to allow aprima jhcie case of age discrimination 
to be based on correlations that prove so little and that are so 



frcyucnt and unavoidable. There certainly is no "convincing 
evidence" that the ADEA is intended to do so. 

11. GRIGGS AND ITS PROGENY UNDER TITLE VII 
DO NOT SlJPPORT RECOGNITION OF ADEA 
DISPARATE IMPACT CLAIMS 

As petitioners concede (Pet. 6-7), the majority of circuits 
to address the issuc have held that the ADEA does not 
recognize disparate impact claims. Echoing thc minority view, 
however, petitioners argue (Pet. Br. at 4-5, 1 1  -17, 22) that 
Section 4(a)(2) of the ADEA was derived from and is similarly 
worded to Section 703(a)(2) of Titlc VII; that Griggc and its 
progeny have construed Title VII to provide for certain 
racelsex disparate impact claims; and that the ADEA should 
therefore be construed to provide for older worker disparate 
impact claims. This argument does not withstand scrutiny. 

First, it is plain that the 1967 Congress did not follow 
Section 703(a)'s language in drafting Section 4(a) in order to 
provide for ADEA disparate impact claims. As noted above 
(SZ~~YCI,  at 7-8), in 1967, the prevailing conception was that 
anti-discrimination provisions required proof of discriminatory 
motive; and, as of 1967, the "disparate impact" doctrine had 
not been formulated by any court, enforcement agency, or even 
academic literature. The pathbreaking construction of Title 
VII in Griggs to recognize certain disparate impact claims did 
not issue until 1971. Since this later construction of Section 
703(a) was not one that reflected "a well-known meaning at 
common law or in the law of this country" at the time of the 
ADEA's enactment, Standard Oil Co. v. United States, 221 
U.S. 1, 59 (1 91 I), there is no proper basis for concluding that 
the 1967 Congress specifically intended to illcorporate the 
disparate impact construction of Title VII into the ADEA. 

Second, it is equally plain that the textual similarity of 
Section 703(a) of Title VII and Section 4(a) of the ADEA does 
not call for recognition of ADEA disparate impact claims. 



While the "presumption of uniform usage" is a venerable 
principle of construction, that presumption clearly gives way 
hcre. 

a. As this Court has stated, the "presumption of uniform 
usage" "is not rigid and readily yields" to other indicia of 
statutory meaning. General Dynamics, 124 S. Ct. at 1245. For 
example, "[wjhere the subject matter to which the words refer 
is not the same in the several places where they are used, or the 
conditions are different, or the scope of the legislative power 
exercised in one case is broader than that exercised in another, 
the meaning well may vary to meet the purposes of the law, to 
be arrived at by a consideration of the language in which those 
purposes are expressed, and of the circun~stances under which 
the language was enzlployed." Atlantic Cleaners & Dyers, Inc. 
v. United States, 286 U.S. 427,433 (1 932). For these reasons, 
the United States Reports are replete with cases giving similar 
language in two statutes (and even within the same statute) 
different meanings. 

For example, in General L>?inumic.s, in addition to finding 
that the word "age" has different meanings within different 
sections of the ADEA, 124 S. Ct. at 1246-47, the Court held 
that the phrase "because o f .  . . age" has a different scope than 
the phrase "because o f .  . . race . . . [or] sex" in Title VII. Id 
The Court found that "age" "can be readily understood either 
as pointing to any number of years lived, or as cornnlon 
shorthand for the longer span and concurrent aches that make 
youth look good." Id. at 1246. In contrast, the Court found 
that "'[r]ace' and 'sex' are general terms that in every day 
usage require modifiers to indicate any relatively narrow 
application." Id. at 1247. The Court thus found that cases 
construing Title VII's prohibitions as applying broadly to 
distinctions that hurt persons of all races and genders were 
inappropriate as a guide to construing the ADEA's 
prohibitions; the Court held that "the prohibition of age 



discrimination is readily read more narrowly" to apply only to 
"distinctions that hurt older people." Id. 

Similarly, in Fogerty v. Funtusy, Inc., 5 10 U.S. 5 17, 523- 
25 (1 994), the Court construed the attorney's fee provision of 
the Copyright Act, 17 U.S.C. 5 505, to provide a single 
standard covering both prevailing plaintiffs and defendants, 
even though the Court had adopted a dual standard in 
Chri,stion.shz~rg Gurrnent Co. v. EEOC', 434 U.S. 41 2 (1978), 
when construing virtually identical language in Title VII. The 
Court noted that "Congress, in enacting 8 505 of the 1976 
Copyright Act, could not have been aware of the 
Christianshurg dual standard as Christiansburg was not 
decided until 1978." 510 U.S. at 523 n.9. The Court also 
noted that Christiunshurg was based on "policy 
considerations" and "legislative history" that the Court found 
"not completely similar" in the Copyright Act. Id at 523,524. 
Thus, the Court held that the "argument based on our fee- 
shifting decisions under the Civil Rights Act must fail." Id. at 
525 (footnote omitted). 

More recently, in United Stutes v. Cleveland Indians 
Baseball Co., 532 US.  200 (2001), the Court construed a 
provision of the Social Security Act to provide that, in 
con~puting Social Security taxes on "wages paid," backpay 
awards should be attributed to the period during which they 
were actually paid, even though the Court had previously 
interpreted a similarly worded provision as attributing 
backpay, in determining eligibility for Social Security benefits, 
to the period during which the corresponding wages should 
have been paid. The Court explained that its holding in Social 
Security Roctrd v. Nierotlco, 327 U.S. 358 (1 946), to the latter 
effect had been grounded on a "conccrn that the benefits 
scheme . . . would be disserved by allowing an employer's 
wrongdoing" to undermine an employee's eligibility for 
benefits. Cleveland Inu'iuns, 532 U.S. at 2 12. Because "[njo 
similar concern underlies the tax provisions," the Court held 



that Nierotlto "does not colnpcl synimetrical construction of 
the 'wages paid' language." Id. at 2 12, 2 13. 

b. Here, it bears emphasis that Congress chose not to add 
an age discrimination prohibition to Title VII, but rather 
enacted a separate and distinct statute from the one construed 
in Griggs and its progeny. Although the ADEA and Title VII 
have some similar language, they are also distinct in many 
respects; and all of the factors that caused Cenerul Dynumics, 
Fogerty, and Clevelund Indiuns to conclude that the 
presumption of uniform usage must yield are present here as 
well: Specifically, as even petitioners concede (Pet. Br. at 15- 
17), the Court has not applied Title VII precedent in ADEA 
cases where the pertinent language of the two statutes differs; 
and General D,vnamics establishes that the pertinent 
prohibitory language in the ADEA is different and narrower 
than the analogous but broader prohibitory language in Title 
VII. Moreover, as in Fogerty, the ADEA was enacted before 
G r i m  and its progeny were decided and at a time when 
unjustified disparate impact was not a recognized concept of 
unlawful discrimination. And, most importantly, as in Fogerty 
and Clevelmd Indians, the Court here faces prior precedent 
that, as shown below, rests not so much on the allegedly 
comparable language but on the different and broader 
"objectives underlying Congrcss' enactmcnt of Title VII." 
Ellis v. UizitedAirlines, Inc., 73 F.3d 999, 1008 n. 1 3 (1 0th Cir. 
1996); DiBiase, 48 F.3d at 734 (op. of Greenberg, J.); Michael 
C. Sloan, Comment, Disparate Impact in the Age 
Discriminution in Enzployment Act: Will the Supreme Court 
Permit It.?, 1995 Wis. L. Rev. 507, 51 7. Indeed, the 
differences in legislative objectives in Title VI1 and the ADEA 
and in the concerns that each statute addresses are so deep as 
to preclude a syntln~etrical construction of the ADEA to accord 
with the construction of Title VII in Griggs. 

Contrary to thc impression that petitioners seek to convey 
(Pet. Br. at 4, 8, 1 1 - 12, 22), Griggs and its progeny did not 



derive autliorizatioti for disparate impact clai~lis strictly from 
Title VII's text, much less suggest that Section 703(a) is 
naturally read to state a disparate impact prohibition. Although 
Griggs quotes the statutory text in a footnote, it does not 
thcrcafter discuss or analyzc that tcxt. Rather, Gviggs derives 
its holding that Title VII provides for certain racial disparate 
impact claims from "[tlhe objective of Congress in the 
enactment of Title VII . . . to achieve equality of employment 
opportunities and remove barriers tliat have operated in the 
past to favor an identifiable group of white employees over 
other employees." 401 U.S. at 429-30. While the Court found 
this objective "plain from the language of the statute," i d  at 
429, it did not state that the authorization for disparate impact 
claims was derived solely or even primarily from the language. 
Nor did the progeny of Griggs, which confirm that Title VII's 
objectives played a crucial role in the Court's interpretive 
analysis. See, e.g., Connecticut v. Teal, 457 U.S. 440, 448 
(1 982); Watson, 487 U.S. at 990-9 1. 

Specifically, G r i m  held that "practices, procedures, or 
tests neutral on their face, and even neutral in terms of intent, 
cannot be maintained if they operate to 'freeze' the status quo 
of prior discriminatory employment practices." 401 U.S. at 
430. Griggs was concerned that "childhood deficiencies in the 
education and background of minority citizens, resulting from 
forces beyond their control, not be allowed to work a 
cumulative and invidious burden on such citizens for the 
remainder of their life." McDonnell Douglas Corp. v. Green, 
41 1 U.S. 792,806 (1 973). Siniilarly, in determining to extend 
disparate impact analysis to gender cases, Dothard v. 
Rawlinson, 433 U.S. 321, 329-32 (1 977), the Court was 
confronted with another class (women) that has been 
historically subject to invidious discrimination and tliat could 
cuniulatively suffer from actions based on largely immutable 
characteristics. 



The prohibitions of the ADEA, in contrast, were not 
enacted to address any such broad concern with cumulative 
disabilities resulting from historic discrimination. Thc 
prohibitions of the ADEA are intended to address the distinct 
problem of arbitrary age discrimination in employment-a 
problem that, as the Secrctary of Labor reported, is different 
and more limited than the problem of race and sex 
discrimination in employment. 

Specifically, as this Court has observed, "unlike . . . those 
who have been discriminated against on the basis of race or 
national origin," or gender, older persons as a class "have not 
experienced a 'history of purposeful unequal treatment,' or 
been subjected to unique disabilitics on the basis of 
stereotyped characteristics not truly indicative of their 
abilities." Murgict, 427 U.S. at 3 13; accord Kinzel, 528 U.S. at 
83. Where older workers (who of course were once young) are 
concerned, the lack of a diploma, test score, or skill "cannot be 
viewed as a product of lifelong discrin~ination." Krop, 34 
Stan. L. Rev. at 850. Older workers as a class have not been 
educated in segregated schools, been subject to Jim Crow laws, 
been relegated to menial support jobs, or been barred from 
workplaces entirely. Rather, as the Secrctary of Labor reported 
to Congress, for older workers, the issue is usually not the 
denial of skills or opportunity in the first instance or the 
cumulation of burdens over a lifetime, but the general (albeit 
uneven) deterioration of skills and performance with 
advancing age and the consequential tendency of employers to 
use age as a proxy for measuring an individual's abilities at a 
particular point in time. J.A. 37, 42-57. 

The Court has indicated that disparate impact claims are 
also intended to address the "problem of subconscious 
stereotypes and prejudices . . . that Title V11 was enacted to 
combat." Watson, 487 U.S. at 990. But "the kind of 'we-they' 
thinking that fosters racial, ethnic, and sexual discrimination 
is unlikely to play a large role in the treatment of the elderly 



worker," "bccause the people who do the hiring and firing are 
generally as old as the people they hire and fire and are 
therefore unlikely to mistake those people's vocational 
abilities." Posner, supra, at 320-21. The Secretary thus 
reported to Congress that "age discrimination rarely was based 
on the sort of animus motivating some other forms of 
discrimination," EEOC v. Wyoming, 460 U.S. at 23 1 ; J.A. 37, 
43-44, where prejudices having no relation to employment may 
cause erroneous judgments. See Murgia, 427 U.S. at 313. 
Ratl~cr, the Secretary reported that age discrimination results 
from generalizations about work abilities that, although 
statistically true, may not be applicable to particular 
individuals. J.A. 37, 42-57. Accordingly, as Hazen Paper 
held in the context of the ADEA, "[wlhen the employer's 
decision is wholly motivated by factors other than age, the 
problem of inaccurate and stigmatizing stereotypes disappears. 
This is true even if the motivating factor is correlated with 
age . . . ." 507 U.S. at 6 1 1 (emphasis in original). 

In short, contrary to petitioners' suggestion (Pet. Br. at 13- 
14 & n.8), the concerns that led to the enactment of Title VII 
and that framed the construction of Title VII in Grigg, 7 s- are not 
the concerns that led to the enactment of the ADEA's 
prohibitions on age discrimination or that the ADEA's 
prohibitions are aimed at addressing. As this Court recognized 
in EEOC v. Wyoming, 460 U.S. at 230-31, the ADEA 
addresses a different and more limited form of discrimination 
than does Title VIi; and, accordingly, in cases like General 
Dynanzicr. and Betts, the Court has held that the ADEA has a 
narrower prohibition that serves a more limited purpose. 
Indeed, as discussed above (supru, at 15-1 8), the Secretary 
expressly recommended that neutral practices with adverse 
effects on older workers not be prohibited but rathcr be 
addressed by non-coercive governmental measures. The 
presumption in favor of uniform usage has no proper 
application in such circ~lmstances and, accordingly, the Court 
should decline to read Title VIi's disparate impact doctrine 



into the ADEA. Justice Stevens' comment that "there is 
sufficient individuality and complexity to [Title VII], and to 
the regulations promulgated under it, to make it inappropriate 
simply to transplant [Title VII's] standards . . . into a different 
statutory scheme having a differcnt history," Washington v. 
Davis, 426 U.S. at 255 (Stevens, J., concurring), is very much 
to the point here. Acc*orcl Hazen Paper, 507 U.S. at 618 
(Kennedy, J., concurring) ("there are substantial arguments 
that it is impropcr to carry over disparate impact analysis from 
Title VII to the ADEA"). 

In all events, as in General Dynamics, there is here a 
further textual difference between the ADEA and Title VII that 
requires the presumption of uniform usage to yield. As the 
court below recognized (Pet. App. 17a-18a), the RFOA 
provision in Section 4(f)(l) is "a clear textual difference 
between the ADEA and Title VII regarding employer 
liability-a distinction that, if nothing else, plainly contradicts 
the argument that the eognizability of a disparate impact claim 
under Title VII . . . controls the cognizability of a disparate 
impact claim under the ADEA." The Court's Title VII cases 
themselves show that Griggs and its progeny give way to 
statutory provisions like the ADEA's RFOA provision. 

111 its Title VII cases, the Court has said that disparate 
impact claims will lie only "in some circumstances" (Gen. 
EIec. Co. v. Gilbert, 429 U.S. 1 25, 1 36-37 (1 976)), and only 
"in certain cases" (Watson, 487 U.S. at 986-87, 988). The 
Court, for example, has declined to decide whether such claims 
lie under Scction 703(a)(l), the Title V11 provision applicable 
to employers' conipensation decisions-which is the type of 
decision challenged here. See Nushville Gus Co. v. Satty, 434 
U.S. 136, 144-45 (1977). Moreover, noting that "[e]vcn a 
completely neutral practice will inevitably have sonze 
disproportionate impact on onc group or another," the Court 
has added that "Griggs does not imply, and this Court has 
never held, that discrimination must always be inferred from 



such conscc~ucnces." Los Angeles Dep 't of' Wutw & Power v. 
Mcinhcvt, 435 U.S. 702, 710-1 1 n.20 (1978) (emphasis in 
original). 

Indeed, the Court has found that Griggs does not apply 
where Title VII as a whole provides only for disparate 
treatment claims. For example, Section 703(h) of Title VII 
makes it lawful to "apply . . . different terms, conditions, or 
privileges of employment pursuant to a bona fidc seniority or 
merit system, . . . provided that such differences are not the 
result ofan intention to discriminate . . . ." 42 U.S.C. 5 2000e- 
2(h). "Under 5 703(h), the fact that a seniority system has a 
discriminatory impact is not alone sufficient to invalidate the 
system; actual intent to discriminate must be proved." See Am. 
Tohucco Co. v. Putterson, 456 U.S. 63, 65, 69 (1982). 

The Court has likewise suggested that the Bennett 
Amendment to Title V11, which allows wage differentiations 
"authorized by the provisions of section 206(d) of title 29," 42 
U.S.C. 5 2000e-2(h), precludes disparate impact claims for 
gender-correlated wage disparities. See County of Washington 
v. Gunther, 452 U.S. 161, 170-71 (1 98 1). And the Court has 
held that a disparate impact claim by male employees against 
a gender-neutral pension plan would be barred by 29 U.S.C. 
5 206(d), which makes lawful compensation disparities based 
on "any other factor other than sex." See Manhart, 435 U.S. 
at 7 10- 1 1 n.20. 

Like Section 703(h) and 29 U.S.C. 5 206(d) in their 
particular areas of application, Section 4(f)(l) of the ADEA 
makes intent outcome-determinative and, in its instance, does 
so on a statute-wide basis. Thus, Section 4(f)(l) provides yet 
another ground against transferring the Griggs disparate 
impact construction of Title VII into the ADEA. 



111. PETITIONERS' ARGUMENT THAT THE ADEA'S 
T E X T  A N D  L E G I S L A T I V E  PURPOSES 
INDEPENDENTLY SIJPPORT RECOGNITION OF 
DISPARATE IMPACT CLAIMS IS IN ERROR 

Pctitioners' fallback from their argument fora symmetrical 
construction of Title VII and the ADEA is (Pet. Br. at 8-9, 17- 
29) that an "independent examination" of the ADEA's text and 
legislative purposes supports recognition of disparate impact 
claims. Not even the courts that have approved ADEA 
disparate impact claims have accepted the erroneous 
arguments that petitioners offer in this regard. 

A. The Text of the ADEA Does Not Support 
Recognition of Disparate Impact Claims 

Pctitioners advance two principal textual arguments: First, 
they suggest (Pet. Br. at 19) that the RFOA "provision 
necessarily implies that it is possible to violate section 4(a) 
through differentiation based on a factor other than age-that 
is, without having a discriminatory purpose." Second, they 
suggest (Pet. Br. at 22) that "the phrase 'because o f  -unlike 
such terms as 'willfully,' or 'purposefully,' or 
'knowingly'-does not refer to an actor's state of mind in all 
(or even most) contexts, including in the ADEA. Rather, it 
refers to causation." Neither suggestion is sound. 

1. Petitioners' RFOA argument proceeds from the premise 
(Pet. Br. at 17-2 1 ) that, unless the RFOA provision is read as 
a basis for implying that Section 4(a) provides for disparate 
impact claims, the RFOA provision has no operative meaning 
and effect. That premise is wrong. 

As the courts of appeals have long held, in a disparate 
treatment case, the RFOA provision confirms that an action is 
lawful where the employer's explanation is not a "pretext" for 
intentional discrimination. See, e.g., Schwager v. Sun Oil Co., 
591 F.2d 58,61 (1 0th Cir. 1979); Crimrn v. Missouri Yuc. R.R. 
Co., 750 F.2d 703, 71 2 (8th Cir. 1984); Krieg v. Pcrul Revere 



Li/2 Ins. Co., 7 18 F.2d 998,999 (1 1 th Cir. 1983) (pw curictm); 
Loeh v. Texfron, Inc., 600 F.2d 1003, 101 6 (1 st Cis. 1979); 
Bittar v. Air CcmxJu, 5 12 F.2d 582,582-83 (5th Cir. 1975). In 
this same vein, the courts of appeals have also construed the 
RFOA provision to provide the ADEA's answer to the 
question raised by mixed-motive cases; as Judge J. Skelly 
Wright wrote for the D.C. Circuit in an oft-cited decision: 

Differentiation "because of '  age is unlawful, but not 
differentiation attributable to "reasonable factors other than 
age." A transgression arises only if age contributed to the 
employer's action-so that the differential cannot be 
ascribed to influences "other" than age. If age is what tips 
the scale in an adverse employment decision, a violation of 
the Act has occurred. Conversely, if reasonable and lawful 
factors dictate and support the employer's decision, 
additional consciousness of age is not itself interdicted by 
the Act. The courts agree that age need not be the sole 
factor, or even the most compelling; it simply must be a 
consideration that made a difference in shaping the 
outcome. 

Cud+ v. Carmen, 694 F.2d 853, 858 n.23 (D.C Cir. 1982) 
(citations omitted). In short, the RFOA provision has the 
meaning and effect of "insur[ing] that employers [are] 
pcnnitted to use neutral criteria not directly dependent on age." 
EEOC v. Wyoming, 460 U.S. at 232-33. 

That the RFOA provision applies only to actions 
"otherwise prohibited" by Section 4(a) does not provide a 
proper basis for construing Section 4(a) as providing for 
disparate impact claims. The statutory phrase is "otherwise 
prohibited," not "prohibited," and the word "otheiwise" means 
"in other respects." Webster's Third New Int '1 Dictionayy 
1598. Accordingly, the phrase "otherwise prohibited" at most 
refers to employer decisions that, on their face and without 
fi~rther explanation, could be deemed ADEA violations. The 
reference, in other words, would be to a traditional "pretext" 



case, once the yrimu j k i e  case is made, if the defendant did 
not show a legitimate non-discriminatory reason for its action. 
See Reeves, 539 U.S. at 142-43. The reference would also be 
to a mixed-motive case, once the plaintiff showed that an 
illegitimate fiictor had actually played a role in the decision, if 
the defendant did not show that the same decision would have 
resulted from legitimate considerations. See Dew?  Pulace, 
lm., v. Costa, 539 U.S. 90, 93 (2003). So, as the courts of 
appeals have held, in both "prctext" and mixed-motive cases, 
the RFOA provision confirms that an action "otherwise 
prohibited" is lawful if the action was nonetheless based on 
"reasonable factors other than age." No disparate impact 
claims need be implied. Indeed, the RFOA provision also 
applies to "any action otherwise prohibited under subsection[] 
. . . (e)," and subsection (e) covers only actions "based on age," 
29 U.S.C. 5 623(e), and accordingly, the "otherwise 
prohibited" language necessarily refers to circumstances where 
the employer acted with allegedly discriminatory intent. 

Nor does the RFOA provision's use of the term 
"reasonable" fairly suggest that Section 4(a) provides for 
disparate impact claims. While the term "reasonable" has 
many usages, one accepted use is to refer to something that is 
"[a]ccordi~~g to reason," Black's Luw Dictionary 1293 (8th ed. 
2004), or "using or showing reason," Webster 's New World 
Dictionmy 1 183 (2d college ed. 1979). That was the usage in 
equal protection law at the time of the ADEA7s enactment. 
See, e.g., Gallugher v. Crown Kosher Super Market, Inc., 366 
U.S. 617, 624 (1961) (a "classification having some 
reusonuhle lxrsis does not offend against the equal protection 
clause") (emphasis added); McGowun v. Mljrylund, 366 U.S. 
420,428 (1 961 ) (finding no equal protection violation because 
there was "no indication of the unreusonablenes,s of this 
differentiation") (en~phasis added). Not surprisingly, in its 
disparate treatment and mixed-motive cases, the Court uses the 
term "reasonable" and analogous modifiers in this same way. 
See, e.g., McDonnell Dozq$as, 41 1 U.S. at 802-03 (employer 



must offer a "recrsonahle basis" for rejection of applicant) 
(emphasis added); Fwnco Constr. Corp. v. Wirters, 438 U.S. 
567,578 ( 1  978) (defendant must offer "proof of a justification 
which is reusonuhly related to the achievement of some 
legitimate goal") (emphasis added); Desert Pulrce, 539 U.S. 
at 93 ("legitinlate" reasons required); NLRB v. Trunsp. hlgmt. 
Corp., 462 U.S. 393,399-400 (1 983) ("whollypermissible" or 
"valid" reasons required). This Court has previously said that 
such modifiers ordinarily should not be understood to add 
substantive restrictions beyond the basic requirement of a 
rational, non-discriminatory intent. See Hazen Paper, 507 
U.S. at 612. And, in the context of the ADEA, it is clear that 
the tern1 "reasonable" in the RFOA provision, rather than 
requiring more than a reasonable grounding for an allegedly 
rational, non-discriminatory decision, is simply the contrasting 
antonym to the term "arbitrary" that modifies the concept of 
"age discrinlination" referenced in Section 2 (and the 
legislative history) and prohibited by Section 4(a). In short, 
petitioners' protest (Pet. Br. at 9, 19-20) that, unless ADEA 
disparate impact claims are cognizable, the term "reasonable" 
in the RFOA provision becomes meaningless surplusage, is 
wllolly without substance. 

In any event, the Court has expressed a healthy skepticism 
about reading major theories of liability into statutes "through 
negative inferences drawn from. . . provisions of quite limited 
effect," Lundgruf'v. USI Film Pro&, 51 1 U.S. 244, 259-62 
(1 994), and the court below was thus quite right to "decline to 
infer from the inclusion of the word 'reasonable' that Congress 
meant to create an implicit background rule that actions 
resulting in an age-disparate impact are as a general matter 
proscribed." Pet. App. at 17a. Legislation frequently includes 
clarifying provisions in order to remove argued ambiguities 
and reassure skeptics; and the insertion of "technically 
unnecessary" provisions "out of abundance of caution" is "a 
drafting imprecision venerable enough to have left its mark on 
legal Latin (ex ahzrndmti cunutelu)." Fort Stewurt Schools v. 



FLIiA, 495 U.S. 641, 646 (1990). So, cven if the term 
"reasonable" or, for that matter, the entire RFOA provision 
were nothing more than confirmation that employer decisions 
based on reasonable factors other than age are lawful-like 
Section 4(f)(3)'s confirmation of the l awf~~l  employer authority 
to "discharge or othenvise discipline an individual for good 
cause"-that would not be a proper basis for reading Section 
4(a) to make disparate impact unlawful. See Lamie v. United 
States Trustee, 124 S. Ct. 1023, 103 1 (2004) ("Surplusage 
does not always produce ambiguity and our preference for 
avoiding surplusage constructions is not absolute."). Indeed, 
even on this surplusage hypothesis, the RFOA provision would 
still "underscore the necessity of determining the en~ployer's 
motives . . . , an essential element in determining whether the 
employer violated the federal antidiscrimination law," 
McKennon, 5 13 U.S. at 360; and, as explained above (supra, 
at 13-14), such a focus on employer motives is wholly 
incompatible with a disparate impact regime. 

2. Petitioners' contention (Pet. Br. at 22-24) that the 
phrase "because of '  in Section 4(a)(2) is a mere "causation" 
requirement is equally off the mark. This contention 
contradicts petitioners' argument that language must be given 
the same meaning in cach place that it is used in a statute, as 
the Court in Hazen Paper held that the phrase "because o f '  in 
Section 4(a)(l) states a discriminatory intent requirement (and 
not a mere causation or correlation requirement). See 507 U.S. 
at 609,6 10,6 12. This contention also contradicts petitioners' 
argument that Section 4(a)(2) should be read to mirror this 
Court's constr~~ction of Section 703(a)(2) of Title VII, as the 
Court has held that liability is established ~mder that provision 
only if a neutral practice both caused an adverse impact und is 
not dernonstrablyjustified. See Wrrvdr Cove, 490 U.S. at 658; 
Griggs, 40 1 U.S. at 430-3 1 .  In all events, to use the late- 
Justice Brennan's words, "[tlo construe the words 'because o f  
as colloquial shorthand for "but for causation," as [do 



petitioners], is to misunderstand them." Price Wuterhozrse, 
490 U.S. at 241 (plurality op.) (footnote ornittcd). 

To begin with, in the context of a statute regulating 
employer conduct with respect to its employees, it makes no 
sense to construe the phrase "because o f '  as a mere causation 
requircnlent. All adverse employer decisions are by definition 
caused by the employer. If the "because o f '  phrase is to place 
any meaningful limits on the statute's application, it must 
require something more than just causation. 

Moreover, there is no basis for-and no authority cited 
for-petitioners' assertion (Pet. Br. at 22) that "the phrase 
'because o f  . . . does not refer to an actor's state of mind in all 
(or even most) contexts. . . ." As shown above (supra, at 7-9), 
the phrase "because o f '  is naturally and commonly understood 
as stating a discriminatory motive (as well as a causation) 
requirement. See Hazen Pupev, 507 U.S. at 609-10 ("because 
o f '  means that a Section 4(a)(l) "disparate treatment claim 
cannot succeed unless the employee's protected trait actually 
played a role in [the employer's decisional] process and had a 
determinative influence on the outcome"). 

I11 any event, contrary to petitioners' suggestion (Pet. Br. at 
22-23), construing the "because o f '  language to state a 
"causation" test does not establish that the ADEA states a 
disparate impact prohibition. Under Section 4(a)(2), cige must 
be the causative factor. Thus, contrary to petitioners' 
suggestion (Pet. Br. at 23), if an employee is denied a job 
based on a physical strength test, the worker's employment 
prospects have not been adversely affected because of age, but 
rather because of physical weakness. That "physical strength 
is negatively corrclated with age" (Pet. Br. at 23) does not 
itself make the adverse effect of the test on the older worker 
"because of '  age; as the Court analogously held in Huzen 
Pcryc~, even though years of employment service for pension 
eligibility is "cmpirically correlated with age," the two factors 
are "analytically distinct" and "thus it is incorrect to say that a 



decision based on ycars of service is necessarily 'age based'." 
507 U.S. at 608, 6 1 1. The same is true for a physical strength 
requirement (and is even more obviously true for a negative 
correlation between percentage pay increases and age-a 
correlation plainly having nothing to do with the aging process 
itself). Indeed, petitioners' effort to equute decreased physical 
strength with old age is precisely the sort of generalized 
stereotype that the ADEA was designed to prohibit. In a 
statute premised on the notion that there is a manifest 
diff2rence between aging and negative physical characteristics 
sometimes associated with aging, age cannot properly be 
treated as a synonym for characteristics associated with aging. 

Petitioners' argument (Pet. Br. at 23) that, had it intended 
a discriminatory intent requirement, Congress "could have 
included words such as 'willful,' 'purposeful,' 'knowing,' 
'deliberate,' or malice"' proves nothing. This Court has 
already held that the phrase "because of '  age in Section 4(a)(l) 
states a discriminatory motive requirement. See Hazen Paper, 
507 U.S. at 609-12. No alternative words were needed in 
Section 4(a)(l) to establish an intent requirement, and thus 
none are needed in Section 4(a)(2). Further, both the ADEA 
and Title VII use words like "willful" and "malice" to establish 
the higher standard of intent required for imposition of 
liquidated and/or punitive damages. See 29 U.S.C. 5 626(b) 
("willful[ness]" requirement for liquidated damages); 42 
U.S.C. 5 1981a(b)(l) ("malice or . . . reckless indifference" 
requirement for punitive damages). The "because of '  language 
simply establishes the lesser intent standard for a basic 
disparate treatment claim. Accord Huzen Puper, 507 U.S. at 
614-17. 

Petitioners' final argument (Pet. Br. at 24)-that the 
phrase "because o f '  in (both) Sections 4(a)(l) and 4(a)(2) 
cannot be a reference to a discriminatory intent requirement, 
since the phrase "based on" in Section 4(f)(l)'s RFOA 
provision implicates an intent requirement-is weaker yet. 



There is no canon of construction which suggests that 
synonynious phrases in different passages of a statute cannot 
have similar meanings. On the contrary, thc "plain language" 
canon counsels that statutory words, including synonyms, be 
given their ordinary and, if appropriate, comparable meanings. 
See, e.g., Perrin v. United States, 444 U.S. 37, 42 (1979). 
Thus, the phrases "because o f '  and "based on" may both 
properly connote an intent requirement, and in the ADEA they 
surely do. 

R. Petitioners' Legislative Policy Arguments Are Also 
Without Merit 

Petitioners' legislative policy arguments are no better. 
Petitioners point out (Pet. Br. at 25) that, like Title VII, the 
ADEA is directed at "the elimination of discrimination in the 
workplacc." McKennon, 513 U.S. at 358. But, as Justice 
O'Connor has noted, "[wlhile the prima facie case under 
McDonnell Douglas and the statistical showing of imbalance 
involved in a disparate impact case may both be indicators of 
discrimination or its 'functional equivalent,' they are not, in 
and of themselves, the evils Congress sought to eradicate from 
the employment setting." Price Wuterhouse, 490 U.S. at 275 
(O'Connor, J., concurring). Rather, the evils that Congress 
sought to eradicate are the particular forms of discrimination 
that Congress perceived workers to face; and, as explained 
above (supra, at 1 5- 18), Congress perceived that older workers 
face more limited forms of discrimination than the ones faced 
by minorities and women-and, for older workers, that does 
not include the adverse effccts of unjustified neutral practices. 
Petitioners plainly err in suggesting otherwise. 

It is true, as petitioners note (Pet. Br. at 25-26), that the 
ADEA expresses a concern that "certain otherwise desirable 
practices may work to the disadvantage of older persons." 29 
U.S.C. tj 621(a)(2). It is also true, as petitioners note (Pet. Br. 
at 26-27), that the Secretary's report identifies a numbcr of 
these practices-incl~~ding some neutral practices with adverse 



effects. But thcse truths are of no aid to petitioners: "Issues 
obviously central to disparate impact were never mentioned in 
committee hearings, in conimittee reports, or in discussions on 
the floor of Congress. . . . In addition, no witness or legislator 
described an employment practice with a disparate impact and 
said the act would or should outlaw the practice." Gold, 25 
Berkeley J. Emp. & Lab. L. at 40, 72 (footnotes omitted). 
Rather, as explained above (mpm, at 15-18), the ADEA 
addresses these practices and the resulting disadvantages for 
older workers through non-coercive governmental measures 
such as education, training, and manpower programs; it is no 
part of the ADEA's purpose to prohibit neutral practices. 

Petitioners suggest (Pet. Br. at 27-28) that reading Section 
4(a) to provide for disparate impact claims is necessary to 
assure that the statute addresses the legislative concern with 
stereotyping of older workers. But, whereas Title VII was 
concerned with subconscious stereotypes and prejudices rooted 
in animus, the ADEA was concerned only with generalizations 
about older persons' work abilities that, while statistically true, 
may not be applicable to particular older individuals. See 
H a e n  Paper, 507 U.S. at 610-1 1. This distinct concern is 
f~llly addressed by providing for disparate treatment claims. 
As Hazen Paper concluded, "[w]hen the employer's decision 
is wholly motivated by factors other than age, the problem of 
inaccurate and stigmatizing stereotypes disappears. This is 
true even if the motivating factor is correlated with age . . . ." 
Id. at 6 1 1 (emphasis in original). 

Petitioners further err in suggesting (Pet. Br. at 9, 24, 28- 
29) that disparate impact claims are necessary to "overcom[e] 
problems of proof raised by purposeful but veiled 
discrimination" against older workers. The issue here is not 
whether statistics are admissible as proof in an age 
discrimination case-they surely are, and such statistical proof 
will expose any employer practices that have the effect of 
systematically disadvantaging older workers. See Teamsters 



v. U~zited S'fdes, 431 U.S. at 339-40. To be sure, such 
statistics will only be admissible as proof going to whether the 
employer adopted the practice with a discriminatory 
motive-i.e., to the question whether the decision was 
"because of," or "in spite of," age. Feeney, 442 U.S. at 279. 
But the proof of impact will be allowed; and there is nothing 
unjust or untoward in requiring a determination about the 
motive for it. In Watson, the Court said that it is not 
"appropriate to hold a defendant liable for unintentional 
discrimination on the basis of less evidence than is required to 
prove intentional discrimination." 487 U.S. at 987. Since 
Huzen Puper in turn holds that statistical correlations with age 
are not sufficient by themselves to establish intentional 
discrimination under the ADEA, those same insufficient 
statistical correlations cannot properly establish liability for 
unintentional discrimination. 

Finally, petitioners err in suggesting (Pet. Br. at 27,29) that 
disparate impact claims are necessary to protect older workers 
from thoroughly unjustifiable practices. Petitioners offer no 
evidence that human resources and labor market pressures are 
not adequate to deter unreasonable practices with systemic 
adverse effects on older workers. Nor do petitioners give 
proper weight to the proposition that "[tlhe reasonableness of 
the employer's reasons may of course be probative of whether 
they are pretexts. The more idiosyncratic or questionable the 
employer's reason, the easier it will be to expose it as a 
pretext, if indeed it is one." Loeh v. Textron, 600 F.2d at 10 12 
n.6. Indeed, petitioners' argument in this regard is actually 
with the Secretary's conclusion that barring neutral practices 
with adverse effects on older workers is "futile as public 
policy, and even contrary to the public interest" (J.A. 781, and 
that such practices and their effects are better addressed 
through education, training, and manpower programs. But the 
1967 Congress agreed with the Secretary, not with petitioners. 



IV. THE COURT SHOULD NOT DEFER TO THE 
EEOC'S VIEW THAT ADEA DISPARATE 
IMPACT CLAIMS ARE COGNIZABLE 

Throughout their brief, petitioners contend (Pet. Br. at 2-3, 
7-9, 1 I, 13, 24-25, 27-29, 29-36) that, in all events, the Court 
should defer to the EEOC's view that the ADEA provides for 
disparate impact claims. But the Solicitor General is not 
appearing in this case to advocate the adoption of the EEOC's 
view; and no appellate court has approved ADEA disparate 
impact claims on the basis of the EEOC's view. Nor should 
this Court. 

First ofull, as the court below noted (Pet. App. 1 0a n .3 ,  
the EEOC has not promulgated a regulation-substantive or 
interpretive-construing the ADEA to provide for disparate 
impact claims. The interpretive guideline that petitioners cite, 
29 C.F.R. 5 1625.7(d), is not an interpretation of the 
prohibitions in Section 4(a). Rather, it is an interpretation of 
the RFOA provision in Section 4(f)(l) that, as its enacted code 
heading confirms, defines one "lawful practice[]." And the 
interpretive guideline does not affirmatively construe Section 
4(a) to provide for disparate impact claims; instead, it 
construes Section 4(f)(l) to require a showing of "business 
necessity" to establish that a practice with "adverse impact" is 
a "reasonable factor[] other than age." In short, there is no 
EEOC regulation determining Section 4(a)'s meaning to which 
the Court could possibly defer. See John Huncock Mzrt. I+ 
Ins. Co. v. Hurris Trust & Savs. Bunk, 5 10 U.S. 86, 106-09 & 
11.17 (1 993); seegenerally SEC v. Chenery Corp., 3 18 U.S. 80, 
88 (1943) (agency action may be sustained only on grounds 
relied upon by agency). 

To be sure, the EEOC interpretation appears to rest on the 
assumption that the ADEA provides for disparate impact 



claims. But judicial deference is owed, if at all, only to 
affirmative acts of interstitial lawmaking by an agency; no 
judicial deference is owed to apparent assun~ptions made by an 
agency in the course of addressing a distinct regulatory issue. 
Set. Adumo Wrecking Co. v. United States, 434 U.S. 275,287- 
89 & n.5 (1978) (although "it is undoubtedly a fair inference 
that the Administrator thought" its regulation was statutorily 
authorized as an "emission standard," an "implication" was not 
sufficient and no deference was owed where the Administrator 
failed to give the issue "specific attention"); see also SEC v. 
Sloun, 436 U.S. 103, 117-18 (1978); Puhlic Citizen v. HHS, 
332 F.3d 654,661 (D.C. Cir. 2003). 

The EEOC's General Counsel's appellate briefs-arguing 
that the ADEA does provide for disparate impact claims-do 
not fill the rcgulatory vacuum. Agency counsel cannot change 
what a regulation says or the authority under which a 
regulation was promulgated. Agency counsel's litigation 
positions are "hardly tantamount to an administrative 
interpretation" of the relevant statutory and regulatory 
provisions. Investment Co. Inst. v. Camp, 401 U.S. 617, 628 
(1 97 1); Burlington Truck Lines, Inc. v. UnitedStates, 371 U.S. 
156, 168-69 (1 962). On the contrary, as in Betts (where the 
EEOC attempted in this Court to transfer its invalid "cost- 
justification" interpretation ofthe term "subterf~ige" in Section 
4(f)(2) to the statutory phrase "such as a retirement, pension or 
insurance plan"), this Court should conclude that the EEOC's 
litigation positions are "entitled to little, if any, deference." 
Btrtts, 492 U.S. at 174-75. 

Second, there is in all events no merit to the EEOC's view 
that would warrant judicial deference. 

a. Contrary to petitioners' suggestion (Pet. Br. at 2, 5 ,  8, 
33-35), the EEOC's view is "at sharp variance with the 



original interpretation" of the ADEA by the DOL. Blumrosen, 
Inferprchzg the ADEA: Intent or Impact, at 102. The DOL's 
1968 interpretive bulletin did not address the scope of Section 
4(a) and its prohibitions, much less state that Section 4(a) 
prohibits facially neutral practices with unjustified disparate 
impact. See 29 C.F.R. $5 860.103-. 104 (1 970) (App. 46a-50a). 
On the contrary, the bulletin addressed the RFOA provision 
and stated, among other things, that: "Whether such 
differentiations exist must bc decided on thc basis of all the 
particular facts and circun~stances surrounding each individual 
situation" (id Ij 860.103(b)); "[tlhe clear purpose [of the 
provision] is to insurc that agc . . . is not a determining factor 
in making any decision regarding . . . employment of  an 
individual" (id. Ij 860.1 03(c)); "[tlhe reasonableness of a 
differentiation will be determined on an individual, case by 
case basis, not on the basis of any general or class concept" (id 
Ij 860.103(d)); and "situations in which an employee test is 
used . . . will be carefdly scrutinized to ensure that the test is 
for a permissible purpose and not for purposes prohibited by 
the statute" (id Ij 860.104(b)). This is disparate treatment 
language. 

To be sure, the bulletin provided some objective guides 
that the DOL indicated would support a "differentiation based 
on reasonable factors other than age." Id. 5 860.103. But 
those guides do not implicitly reflect, much less expressly 
embrace, that the ADEA provides for disparate impact claims. 
Rather, as might be expected in a bulletin that attempts to 
"provide 'a practical guide to en~ployers and employees as to 
how the office representing the public interest in its 
enforcement will seek to apply it,"' id. Ij 860.1 (quoting 
Skidmore v. Swifi & Co., 323 U.S. 134, 138 (1944)), these 
guides explained what an employer had to do to ensure that no 
enforcement action was initiated by the DOL to challenge an 



employer action allegedly basccl on a reasonable factor other 
than agc. In other words, as this Court held in construing other 
provisions of the DOL's interpretive bulletin, thcsc guidelines 
stated "nothing more than a safe harbor, a nonexclusive 
objective tcst for employers to use in determining whether they 
could be certain of qualifying for the . . . exemption." Retts, 
492 U.S. at 172. 

For these reasons, a range of commentators have so read 
the DOL's bulletin and have stated that the original DOL 
interpretations did not embrace the disparate impact doctrine. 
See, c..g., Blumrosen, Interpreting the ADEA: Intent or Impact, 
at 96; Player, Title VII Transplant, at 1273; Evan H. Pontz, 
Comment, Whut a Dijfkrence ADEA Mukes: Why Disparate 
Impact Theory Should Not Apply to the Age Discrimination in 
Employment Act, 74 N.C. L. Rev. 267,3 16 (1 995); Donald R. 
Stacy, A Case Aguinst Extending the Adverse Impact Doctrine 
to ADEA, 10 Empl. Rel. L. J. 437, 447 (1985). Petitioners' 
contrary argument is in error. 

b. The EEOC's change from the DOL's prior course was 
precipitous and without thorough consideration. The EEOC's 
guidelines were proposed only months after the EEOC 
assumed responsibility for enforcing the ADEA, and long 
before the EEOC had gained any significant experience with 
the statutc. See Proposed Interpretations, 44 Fed. Reg. 68,858, 
68,86 1 (1 979) (App. 5 1 a-53a). Moreover, although the EEOC 
has substantive rulemaking authority under the ADEA, the 
EEOC chose to issue its guidelil~cs only as "interpretive rules 
or statements of policy" and without complying with the 30- 
day notice period required for the imposition of substantive 
rules (through 29 U.S.C. 5 628's express incorporation of the 
Administrative Procedure Act's rulemaking provisions). See 
Final Interpretations: Age Discrimination in Employmcnt Act, 
46 Fed. Reg. 47,724, 47,724 (1 981) (App. 5421). Most 



importantly, the EEOC issued the pertinent guideline as an 
interpretation of Section 4(f)(I), not of Section 4(a); did not 
affirmatively conclude that Section 4(a)(l) provides for 
disparate impact claims; and, as justification for its 
construction of Section 4(f)(l), simply cited this Court's 
decision in Griggs, which dealt only with Title VII and says 
nothing about either Section 4(a) or Section 4(f)(l), and the 
Sixth Circuit's decision in Luzigesen v. Anacondu Covp., 5 10 
F.2d 307 (6th Cir. 1975), which did not even involve a 
disparate impact claim. See 46 Fed. Reg. at 47,725 (App. 55a). 
Notably, the EEOC did not even mention-much less 
analyze-then-Justice Rehnquist's earlier issued opinion 
dissenting from the denial of certioruvi in Murkham v. Geller, 
45 1 U.S. 945, which did address these issues. 

c. The EEOC's apparent assumption that the ADEA 
provides for disparate impact claims is bound up in a 
regulatory interpretation that is itself legally unreasonable. 
Specifically, the EEOC regulation equates the RFOA provision 
with a "business necessity" standard and requires compliance 
with the Uniform Guidelines for Employee Selection. But 
those guidelines expressly state that they "do not apply to 
responsibilities under the Age Discrimination in Employment 
Act." 29 C.F.R. $ 5  1607.1(A), 1607.2(D). Moreover, a 
"business necessity" exists under those guidelines only if, 
among other things, a challenged practice is "job related" and 
no equally effective alternative practice with less adverse 
impact is available. See i d  $ 5  1607.3(B), 1607.6(A). Yet 
there is no dictionary definition or legal precedent that even 
arguably allows the term "reasonable" in the RFOA to be 
given such a restrictive meaning. Indced, the clause preceding 
the RFOA provision in Section 4(f)(l) expressly applies to any 
"bona fide occupational qualification reasonably necessary to 
the normal operation of the particular business." 29 U.S.C. 



8 623(f)(l). As this Court has declared, a standard "of 
reasonable necessity[] [is] not [one ofl rcasonablcness." 
Western Air Lines, Znc. v. C'riswell, 472 U.S. 400,419 (1 985). 
In short, the EEOC interpretive regulation on Section 4(f)(l) 
improperly equated these two distinct standards and is not a 
legally valid construction ofthat statutory provision, much less 
of the meaning of Section 4(a). 

d. Most f~indamentally, the EEOC interpretation is invalid 
as contrary to law. Twice before this Court has held that 
interpretations of the ADEA announced by the EEOC in the 
1981 interpretive bulletin went beyond the EEOC's legal 
authority and thus were not worthy of the Court's deference. 
See General Dynamics, 124 S. Ct. at 1248; Betts, 492 U.S. at 
17 1. For the reasons stated throughout this brief, the same is 
true here. 

Finally, petitioners plainly err in suggesting (Pet. Br. at 35- 
36) that "Congress can fairly be deemed to have acquiesced in 
the [EEOC's] regulatory construction of the statute." As 
illustrated by then-Justice Rehnquist's opinion in Mc~rkham, 
45 1 U.S. at 947-49, the DOJ's briefs opposing recognition of 
ADEA disparate impact claims, see, e.g., App. 58a-63a, 
reprinting Brief for Appellant, Arnold v. Postnzaster Gen., Nos. 
87-536 1 & 87-5362, at 16-20 (D.C. Cir. March 10, l988), and 
the substantial circuit split that exists on the issue, there has 
never been an administrative and judicial consensus in which 
Congress could have acquiesced. See FogerQ, 510 U.S. at 
532. But, in all events, in order to acquiesce in or ratify any 
such position, Congress would have at least had to "reenact" 
or "amend" the pertinent substantive provisions of the ADEA. 
See Lorillurd v. Pons, 434 U.S. 575,580 (1 978). Congress has 
not done so, and amendment of other statutory 
provisions---even related ones-is not legally sufficient. See, 
e.g., Betts, 492 U.S. at 168. Because Congress may legislate 



only through bills passed by both Houses and presented to the 
President, legislative acquiescence may not be found in the 
mere failure of Congress to disapprove the assumption about 
disparate impact claims arguably made in the EEOC's 198 1 
guidelines and later argued in co~irt by the EEOC's lawyers. 
See Cent. Bank of Denver, N.A. v. First Interstate Bank, 5 1 1 
1J.S. 164, 186 (1 994); Imzdgrcxf; 5 1 1 U.S. at 264. 

CONCLUSION 

The judgment of the court of appeals should be affirmed. 
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