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Si-
QUESTION PRESENTED

In 1995, the Michigan Department of Corrections revised
its prison vigtation policy to: (1) prohibit vists by a minor
child, unless the minor is the child, stepchild or grandchild of
the prisoner; (2) prohibit vidgts by a prisoner’s child when the
prisoner’s parental rights have been terminated; (3) require that
al vidting minor children be accompanied by a parent or legd
guardian; (4) prohibit vidgts by former inmaes unless the
fomer inmate is in the prisone’s immediae family, and
(5) impose a ban on vigtation for a minimum of two years for
any inmate found guilty of two or more mgor misconducts for
substance abuse. Do these redrictions, as set forth above,
(@ violale a right of intimaie association under the Firg
Amendment as retaned by an incarcerated feon or
(b) condtitute crud and unusud punishment in violation of the
Eighth Amendment?
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PARTIES TO THE PROCEEDING

This case involves a sevenyear-old controversy between
incarcerated felons, their vigtors and the Michigan Department
of Corrections. Petitioners are the Michigan Department of
Corrections and the Director of the Michigan Department of
Corrections (MDOC).

Respondents include €even class representatives, on
behdf of themsdves and dl others amilaly stuated, including
dl inmates incarcerated by MDOC and non-incarcerated
potentid vidtors of MDOC inmates. The eeven representative
plantiffs are Michdle Bazzetta, Stacey Barker, Toni Bunton,
Debra King, Shante Allen, Adrienne Branaugh, Alesa Buitler,
Tamara Prude, Susan Fair, Vaerie Bunton, and Arturo Bunton,
through his next friend, Vderie Bunton.
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OPINIONS BELOW

Petitioners respectfully petition this Court to issue a writ
of certiorari to review the judgment of the United States Court
of Appeds for the Sixth Circuit, entered in the above-entitled
case on April 10, 2002. Bazzetta v. McGinnis, 286 F.3d 311
(6" Cir. 2002). (App. pp. 5a-23a) The Court of Appedls
dfirmed the April 19, 2001 decison of the United States
Digrict Court for the Eagtern Didlrict of Michigan. Bazzetta v.
McGinnis, 148 F. Supp. 2d 813 (E.D. Mich. 2001). (App.
pp. 24a-120a.)

The digrict court's October 6, 1995 opinion and order
denying Respondent's motion for preiminary injunction is
reported at Bazzetta v. McGinnis, 902 F. Supp. 765 (E.D.
Mich. 1995). (App. pp.160a-173a) The April 9, 1996
opinion and order of the didrict court granting Petitioners
motion for summary judgment is not reported, but is reprinted
in the Appendix to this petition. (App. pp. 143a-159a.)

The Court of Appeds September4, 1997 opinion
dfirming the didrict court's grant of summary judgment is
reported at Bazzetta v. McGinnis, 124 F.3d 774 (6th Cir. 1997).
(App. pp.127a-142a) On January5, 1998, the Court of
Appeds issued a supplementary opinion, which is reported at
Bazzetta v. McGinnis, 133 F.3d 382 (6th Cir. 1998). (App.
pp. 121a-126a.)

JURISDICTION

Petitioners seek review of an opinion of the United States
Court of Appeds for the Sxth Circuit, which was entered on
April 10, 2002. Bazzetta v. McGinnis, 286 F.3d 311 (6! Cir.
2002). This Court has jurisdiction to review the April 10, 2002
opinion of the Court of Appeds pursuant to 28 U.SC.
8§ 1254(1).



STATUTORY PROVISIONSINVOLVED
U.S. Congt. amend. | providesthat:

Congress shdl make no law respecting an
edablishment of religion, or prohibiting the free
exercise thereof; or aoridging the freedom of speech,
or of the press; or the right of the people peaceably to
asemble, and to petition the Government for a
redress of grievances.

U.S. Congt. amend. VIII provides that:

Excessve bal should not be required, nor excessve
fines imposed, nor crud and unusud punishments
inflicted.

U.S. Const. amend. X1V provides that:

Section I.  All persons born or naurdized in the
United States, and subject to the jurisdiction thereof,
ae citizens of the United States and of the State
wherein they resde. No State shdl make or enforce
ay law which shdl doridge the privileges or
immunities of ctizens of the United States, nor shdll
any State deprive any person of life liberty, or
property, without due process of law; nor deny to any
person within its jurisdiction the equa protection of
the laws.

42 U.S.C. § 1983 provides that:
Every person who, under color of any datute,

ordinance, regulation, custom, or usage, of any State
or Teritory or the Didrict of Columbia, subjects, or
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causes to be subjected, any citizen of the United
States, or other person within the jurisdiction thereof,
to the deprivation of any rights privileges, or
immunities secured by the Conditution and laws,
shdl be liable to the party injured in an action a law,
auit in equity or other proper proceeding for redress,
except that in any action brought againg a judicid
officer for an act or omisson taken in such officer’s
judicd capadity, injunctive reief shdl not be granted
unless a declaratory decree was violated or
declaratory relief was unavalable. For purposes of
this section, any Act of Congress applicable
exclusvdy to the Didricc of Columbia shdl be
consdered to be a statute of the District of Columbia

STATEMENT OF THE CASE
1. 1995 Revised Visitation Policy

In 1995, as a result of numerous vidtatiion problems at
MDOC fadilities, including the molestation of a child during
prison vigtaiion, MDOC implemented changes in its vigtation
policy.?  The revised vistation policy adopted by MDOC
limited the totd number of vigtors tha were digible to vist
each prisoner, regulated the times and dates of vists aa MDOC
facilities, and required that a vigtor be on an gpproved visgtor
lig prior to participaing in vigtation. Bazzetta v. McGinnis,
124 F.3d 774, 776 (6™ Cir. 1997). In an atempt to limit the
mass numbers of children entering MDOC facilities for prison
vigtation, the revised vigtation policy limited the number of

1 The specific rule at issue in this case is Mich. Admin. Code R. 791.6609
and the corresponding provisions of the Director’s Office Memorandum
1995-58, which have been reprinted in the Appendix to this petition. (App.
pp. 174a-188a.)
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minor children who could vist prisoners by requiring that
these children be the child, stepchild and/or grandchild of the
prisoner and requiring that al minor children be accompanied
by an adult immediate family member or legd guardian. The
1995 vigtation policy adso denied vistation between a minor
child and a prisoner when the parentd rights of the prisoner
had been terminated. In addition, the 1995 vidtation policy
limited prison vigtation between current and former inmates to
only those former inmates who were immediae family
members of the prisoners they wished to vigit. 1d. at 776.

During the 1995 review of MDOC's vidtaion palicy,
MDOC aso atempted to adopt a new form of discipline in
order to combat inmate substance abuse, which had become an
enormous security problem for prison adminigtrators.  Bazzetta
v. McGinnis, 286 F.3d 311, 321 (6th Cir. 2002). The 1995
vigtation policy was amended to provide that any inmates
found quilty of two or more substance abuse mgor
misconducts would lose dl vigtation privileges for a minimum
of two years, upon agpprova by the Director. Id. at 321.
Pursuant to MDOC policy, the two-year vistation redriction
could not be imposed until after the inmate a issue had an
opportunity to participate in a MDOC disciplinary hearing with
regard to the underlying mgor misconduct tickets. As st forth
in the Director’s Office Memorandum 1995-58 (App. pp. 178a
188a), dfter the expiration of two years the inmate could
request reindatement of vigtation privileges, however, the
request had to be approved by the Director. Id. at 321.

2. Vidgtation At MDOC Facilities

There are two types of vigtation permitted aa MDOC
facilities, contact and non contact. Contact vists take place in
a lage vidtaion room and physca contact is permitted
between the inmate and the vistor, whereas non contact vists
take place in a smdl booth or a cubicle a the edge of the
vigtation room. Bazzetta v. McGinnis, 124 F.3d 774, 775 (6th
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Cir. 1997). Prisoners incarcerated aa MDOC facilities are
classfied from security levd | through security levd VI, ad
the most dangerous inmates are those classfied a security
levd V and VI. With regard to security leved V and VI
inmates, dl vigtation is non contact, and it takes place in
separate booths. However, inmates classfied at security levels
IV through | ae normaly alowed contact vidtation. 1d. at
775-776. Contact vidtation takes place in a large room with
numerous prisoners and vigtors in atendance. For many
MDOC facilities, especidly those housing lower security leve
prisoners, when non contact vigtaion is necessary, it takes
place in a cubicde located in the open vidtation room.
However, regardiess of whether a vigtor is going to participate
in contact or non contact vigtation, dl vigtors wait in the same
waiting room, where they mingle with other vigtors. Id. at
T776-777.

3. TheProceedings Below

As a result of the 1995 vidtation changes, Respondents
filed a civil rights action pursuant to 42 U.S.C. §1983 in the
United States Didrict Court for the Eastern Didrict of
Michigen dleging that MDOC's 1995 vigtation policy
deprived them of ther rights to privacy and family integrity,
freedom of association, due process, and the right to be free of
cud and unusud punishment in violaion of the Frd, Eighth
and Fourteenth Amendments to the United States Condtitution.
In ther complaint, Respondents sought declaratory,
preliminay and permanent injunctive rdief. The digtrict court
held a three day hearing on September 21, 22 and 28, 1995,
which included testimony from various MDOC officds.  On
October 6, 1995, the digtrict court issued an opinion and order
denying Regpondents motion for preiminary  injunction.
Bazzetta v. McGinnis, 902 F. Supp. 765 (E.D. Mich. 1995).2

2 The district court determined that Respondents' claim that the visitation

rule restricting visitation privileges upon an inmate being found guilty of



While Respondents appeal of the October 6, 1995 opinion
and order was pending, on December 5, 1995, Petitioners filed
a motion for digmiss and/lor summary judgment in which they
argued that because Respondents have no conditutiond rights
to prison vidtation as a matter of law, ther complant should
be dismissed. After hearing ord argument from both parties,
on April 9, 1996, the digtrict court issued an opinion and order
granting Pditioners  motion for summay judgment and
entered a judgment dismissing the case® Respondents apped
to the United States Court of Appeds for the Sixth Circuit of
the April 9, 1996 judgment was consolidated with their apped
of the October 6, 1995 opinion and order for the purpose of
submission.

After briefing by the paties and ord agument, on
September 4, 1997, the Court of Appeds affirmed the didtrict
court’'s April 9, 1996 opinion and order granting Petitioners
motion for summary judgment. In its decison, the Court of
Appedls determined that because there is no conditutiond right
to prison vidtaion, the 1995 vidtation redrictions do not
violate the Fird, Eighth and/or Fourteenth Amendments to the
United States Condtitution. Bazzetta v. McGinnis, 124 F.3d
774 (6th Cir. 1997). Subsequently, on January 5, 1998, the
Court of Appeds issued an opinion daifying tha its
September 4, 1997 decison only applied to contact vistation.
Bazzetta v. McGinnis, 133 F.3d 382 (6th Cir. 1998).

two substance abuse major misconducts violated the Eighth and Fourteenth
Amendments, was not ripe for decision, and therefore, it was never ruled on
by the district court.

3 The April 9, 1996 opinion and order of the district court granting
Petitioners’ motion for summary judgment is not reported, but is reprinted
in the Appendix to this petition. (App. pp. 143a-159a.)



4. TheCurrent Appeal

On July 2, 1998, the district court granted Respondents
motion for reingdaement of ther cam that the vigtation rule
redricting vidtation privileges upon an inmate being found
guilty of two substance abuse mgor misconducts violated the
Fird, Eighth and Fourteenth Amendments and their dam that
MDOC's 1995 vidtation policy, as applied to non contact
visits, violated the First and Fourteenth Amendments*  After
Respondents conducted discovery, on May 5, 2000, Petitioners
filed their second motion for summary judgment in this case
In their motion, Petitioners argued that because incarcerated
fdons have no conditutionaly protected right to prison
vigtation, whether contact or non contact, the didtrict court
should dismiss Respondents Third Amended Complaint with
prgudice. The didrict court heard arguments from the parties
on June 21, 2000, and on June 22, 2000 the district court issued
an opinion and order denying Petitioners second motion for
summary judgment.

The didrict court hdd a bench trid in this case on
September 7-8, September 11-15, and September 18-19, 2000.
At the bench trid in this matter, Respondents called twenty-Sx
witnessss, including many inmaes and ther family members
and Peitioners cdled eight witnesses, seven current employees
of MDOC and the former director. After the end of the
tesimony but before the district court heard find arguments in
the case, on November 17, 2000, Petitioners filed a motion to
expand the record to include the prison vigtation rules for dl
fifty dates and the Didrict of Columbia In ther motion,
Petitioners argued that how other doates redrict prison
vigtation is relevant to the issue of whether MDOC's 1995

4 A review of the April 9, 1996 Judgment entered by the district court
reveals that Defendants' motion to dismiss and/or for summary judgment
was granted and the entire case was dismissed with prejudice.
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vigtation policy is within contemporary standards of decency
as required by the Eighth Amendment. After hearing ord
argument from the parties on November 28, 2000, the district
court denied Petitioners motion to expand the record.

While the parties were awaiting a decison of the didrict
court, on April 9, 2001, Peitioners filed a motion to hold this
matter in abeyance pending the outcome of an effort by the
State of Michigan to amend MDOC's vidtation rules. At the
time of Pditione's motion, the Michigagn House of
Representatives was congdering a hbill that would amend the
MDOC's definition of immediae family to incdude minor
ghlings of prisoners, which would dlow minor gblings to
paticipate in prison vigtaion.  The didrict court denied
Petitioners motion to hold this matter in abeyance on April 12,
2001.° On April 19, 2001 the district court issued its findings
of fact and conclusons of law, wheren it determined thet
MDOC's 1995 vidtdtion redrictions were uncondtitutional with
regard to non contact vidtation and the substance abuse
vigtation redriction. Bazzetta v. McGinnis, 148 F. Supp. 2d
813 (E.D. Mich. 2001). The didrict court entered judgment in
this case in favor of Respondents and againgt Petitioners as to
dl cdams, dong with interest, codts, and attorneys fees as
provided by law on April 25, 2001.

On April 27, 2001, Petitioner timely filed a notice of
aoped of the April 25, 2001 judgment. After the filing of
briefs by both parties and ord argument, on April 10, 2002, the
Court of Appeds issued an opinion afirming the April 25,
2001 judgment of the district court adopting its April 19, 2001
findings of fact and conclusons of law in favor of Respondents
as to dl daims. Bazzetta v. McGinnis, 286 F.3d 311 (6™ Cir.

S On May 24, 2001, Public Act 8 of 2001, which gives MDOC authority to
permit the minor siblings of a inmate to participate in prison visitation, was
signed into law.
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2002). The April 10, 2002 Court of Appeals decison creates a
conditutiondly protected Frsd Amendment right to intimate
human relationships for incarcerated felons.  The April 10,
2002 decison dso serioudy undermines MDOC's ability to
manage Security at date prisons by griking down, under the
Eighth  Amendment's prohibition agangt cud and unusud
punishments, the use of a permanent ban on vidtdion as a
means of disciplining prisoners for repested substance abuse
violations and other serious misconduct.  Petitioners motion to
day the issuance of the mandate in this case was denied by the
Court of Appeds on May 2, 2002, and the mandate issued the
same day. This Court denied Petitioners application for recdl
and séay of mandate pending certiorari by letter on May 17,
2002.

REASONS FOR GRANTING THE WRIT

In its April 10, 2002 decison, the Court of Appeds
determined that incarcerated felons have a conditutiondly
protected Frd Amendment right to intimate human
rlationships.  The April 10, 2002 decison of the Court of
Appeals dso hdd that the use of a two-year vigtation
redricion as a punishment for repesied substance abuse
violaions and other serious misconduct is a violaion of the
Eighth  Amendment's prohibition agangt cud and unusud
punishments. None of this Court's prior decisons recognizing
a conditutiondly protected Firs Amendment right to intimate
human rdationships, which were reied on by the lower

6 Subsequent to this Court’s denial of astay of the mandate in this case, on
May 16, 2002, the district court entered an order of compliance that enjoins
MDOC from enforcing any rule, policy or procedure which bans, restricts,
prevents or limits visitation based on prior or future misconducts for
substance abuse. (App. pp. 1la-4a.)
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courts,’ address the issue of whether this right survives
incarceration.  In addition, this Court has never held that
redricting vigtation as a means of disciplining prisoners for
repeated substance abuse violations and other serious
misconduct conditutes crud and unusud punishment.  Thus,
because the Court of Appeds April 10, 2002 decison is
beyond the scope of any conditutiond right heretofore
recognized by this Court and is in direct conflict with dl of the
other circuit courts that have addressed the issue of prison
vigtation, Petitioners request that this Court grant certiorari.

I. THE COURT OF APPEALS DECISION
IMPERMISSIBLY EXPANDS THISCOURT'SPRIOR
DECISIONSINVOLVING PRISONERS FIRST AND

EIGHTH AMENDMENT RIGHTS

1. Firs And Fourteenth Amendments

This Court has not yet addressed the extent to which
incarcerated felons have a conditutionaly protected First
Amendment right to intimate human rdationships. However,
whenever the Court has addressed whether prisoners retain
other ddineated Firs Amendment rights, this Court has held
tha these Frd Amendment rights ae fundamentaly
inconggent with incarceration. In Pell v. Pecunier, 417 U.S.
817 (1974), the Court determined that, as long as there were
other means of communication avaldble to prisoners,
incarcerated felons have no conditutiondly protected First
Amendment right to face-to-face interviews with members of
the press.  Subsequently, in Jones v. North Carolina Prisoners
Union, 433 U.S. 119 (1977), the Court determined that

" MLB v. SLJ, 519 U.S. 102, 116 (1996); Moore v. City of East Cleveland,
431 U.S. 494, 499 (1977); and Pierce v. Society of Ssters, 268 U.S. 510
(1925).
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prisoner labor unions do not have any associationa rights
protected by the First and Fourteenth Amendments. "Perhaps
the most obvious of the Frst Amendment rights that ae
necessaily curtalled by confinement are those associationd
rights that the Fird Amendment protects outsde of prison
wals. The concept of incarceration itsdf entalls a redtriction
on the freedom of inmates to associate with those outsde of
the pend indtitution.” 1d. at 125-126.8

During that same term in Turner v. Safley, 482 U.S. 78, 93
(1987), the Court upheld a prison regulaion barring inmate-to-
inmate correspondence. In O'Lone v. Shabazz, 482 U.S. 342
(1987), the Court hed that prison regulations precluding
certain religious services do not violate the Firss Amendment
to the United States Condtitution.” In addition, this Court has
dso noted that members of the public have no greaer
conditutiond rights than inmates when it comes to prison
regulations that affect the rights of prisoners and outsders.
Thornburgh, supra, a 410. Last term, in Shaw v. Murphy, 532
U.S. 223 (2001), the Court ruled that prisoners do not have a
Firda Amendment right to provide lega assgtance to other
prisoners.  "In the Firs Amendment context, some rights are
amply inconssent with the dtatus of a prisoner or with the
legitimate penological objectives of the correctiond system.”
Id. a 229. Thus, during the past twenty-eight years, this Court
has consgently upheld redrictions on the Firs Amendment
rights of prisoners that would be unconditutiond if applied to
members of the public.

8 Recently, the Court has determined that whatever associational rights are
protected by the First Amendment, they do not include a general right to
associate with others. City of Dallasv. Stanglin, 490 U.S. 19, 24-25 (1989).

® See also:  Thornburgh v. Abbott, 490 U.S. 401 (1989), where the Court
upheld as facially valid, regulations prohibiting federal prisoners from
receiving publications found to be detrimental to institutional security.



-12-

With regad to the issue of vigtation with family, this
Court has uphdd the right of jal officds to redrict the
exece of the Frd Amendment right to intimate human
relationships by pretria detainees. In Block v. Rutherford, 468
U.S. 576 (1984), the Court held that a blanket prohibition on
contact vigtsfor pretrid detainees was not uncongtitutiond.

Contact vidts invite a host of security problems.
They open the indtitution to the introduction of drugs,
wegpons, and other contraband. Vistors can easly
conced guns, knives, drugs, or other contraband in
countless ways and pass them to an inmate unnoticed
by even the mogt vigilant observers. And these items
can readily be dipped from the dothing of an
innocent child, or tranderred by other vidtors
permitted close contact with inmates. [Id. at 586.]

Although this Court acknowledged that there might be other
dterndtives to address the security issue, prison adminigtrators
ae not conditutiondly required to use the least redrictive
means avalable in order to achieve the legitimate
governmenta objective.  “In sum, we conclude that petitioners
blanket prohibition is an entirdy reasonable, non-punitive
reqponse to the legitimate security concerns identified,
condgent with the Fourteenth Amendment.” Id. at 588. See
also: Bell v. Wolfish, 441 U.S. 520 (1979).

In Ky. Dept. Of Corrections v. Thompson, 490 U.S. 454
(1989), the Court upheld prison regulations that prohibited
catan pesons from visting with incarcerated  felons,
determining that there is no Fourteenth Amendment right to
unfettered prison vigtation.

Respondents do not argue - nor can it serioudy be
contended, in light of our prior cases - that an inmatée's
interest in unfettered vigtation is guaranteed directly
by the Due Process Clause. We have reected the
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notion that "any change in the conditions of
confinement having a substantid adverse impact on
the prisoner involved is aufficent to invoke the
protections of the Due Process Clause” * ** The
denid of prison access to a particular vidtor "is well
within  the tems of confinement  ordinaily
contemplated by a prison sentence” Hewitt v. Helms
459 US at 468, 74 L Ed 2d. 675, 103 S Ct 864, and
therefore is not independently protected by the Due
Process Clause. [ld. at 460-461.]

Previoudy in Olim v. Wakenekona, 461 U.S. 238 (1983),
this Court held that the transfer of a State prisoner from Hawalii
to Cdifornia did not violate the Due Process Clause of the
Fourteenth Amendment.

Respondent's argument to the contrary s
unpersuasive. The Court in Montanye [v. Haymes,
427 U.S. 236 (1976)] took note that among the
hardships that may result from a prison transfer are
separation of the inmae from home and family,
separation from inmate friends, placement in a new
and posshly hogile environment, difficulty in making
contact with counsd, and interruption of educationd
and rehabilitative programs. [Citation omitted] These
are the same hardships respondent faces as a result of
his transfer from Hawaii to Cdifornia. [1d. at 248,
n.9.]

To the extent that this Court has addressed the issue of
whether the Firds Amendment and/or Fourteenth Amendment
protects a fundamentd rigt to family integrity, tha
conditutional right has been limited to grandparents, parents,
children and gradchildren.  In Moore v. City of East
Cleveland, 431 U.S. 494 (1977), the Court ruled that a housing
ordinance limiting occupancy to members of a single nuclear
family violated the Due Process Clause of the Fourteenth
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Amendment as gpplied to a grandmother's choice to live with
her grandson.

On its face it sdects certan categories of reatives
who may live together and declares that others may
not. In particular, it makes a crime of a grandmother's
choice to live with her grandson in circumstances like
those presented here. *** "This Court has long
recognized that freedom of persond choice in matters
of mariage and family life is one of the liberties
protected by the Due Process Clause of the Fourteenth
Amendment.” [ld. at 498-499.]

More recently, in Troxel v. Grandville, 530 U.S. 57
(2000), the Court refused to extend the conditutiondly
protected rights in matters of mariage and family life to any
relationship beyond that of parents and children.  Thus,
whatever the extent of the Fird Amendment right to intimate
human rdaionships and/or family integrity, none of this
Court's prior cases addressng the nature and extent of this
right involve incarcerated felons.

2. Eighth And Fourteenth Amendments

In Estelle v. Gamble, 429 U.S. 97 (1976), this Court set
foth the tet for deermining whether conditions of
confinement in generd may result in a violaion of the Eighth
Amendment's  prohibition agang cud ad  unusud
punishment. "The Amendment embodies broad and idedigic
concepts of dignity, dvilized dandards, humanity, and
decency, ... agang which we must evauate pend measures.
Thus, we have hed repugnant to the Eighth Amendment
punishments which ae incompatible with the evolving
dsandards of decency that mark the progress of a maturing
society.”  Id. a 102. Subsequently, in Rhodes v. Chapman,
452 U.S. 337 (1981), the Court clarified that not dl harsh
conditions of confinement violate the Eighth Amendment, but



-15

rather, the courts should look a whether the deprivation at
issue is ufficiently serious.

No ddic "te" can exig by which courts determine
whether conditions of confinement are crud and
unusud, for the Eignth Amendment "must draw its
meaning from the evolving sandards of decency that
mark the progress of a mauring society.” * ** But
conditions that cannot be sad to be crud and unusua
under contemporary standards are not uncongdtitutiond.
To the extent that such conditions are redrictive and
even harsh, they ae pat of the pendty that crimind
offenders pay for therr offenses againgt society. [ld. at
346-347.]

Recently, in Wilson v. Seiter, 501 U.S. 294 (1991), the
Court identified the types of deprivations that may involve an
Eighth Amendment violation.

Some conditions of confinement may edablish an
Eighth  Amendment vidaion in combinaion when
each would not do so aone, but only when they have
a mutudly enforcing effect that produces the
deprivation of a sngle, identifiable human need such
as food, warmth, or exercise - for example, a low cdl
temperature a night combined with a falure to issue
blankets. [Id. at 304.]

See, Sandin v. Conner, 515 U.S. 472 (1995).

The punishment of incarcerated prisoners, on the
other hand, serves different ams than those found
invalid in Bell and Ingraham. The process does not
impose refribution in lieu of a vaid conviction, nor
does it maintan physicd control over free citizens
forced by law to subject themsdves to date control
over the educational misson. It effectuates prison



-16-

management and prisoner rehabilitation gods. * * *
Discipline by prison officids in response to a wide
range of misconduct fdls within the expected
perimeters of the sentenced imposed by a court of
law. [ld. at 485.]

In the ingant case, the Court of Appeds determined that
pursuant to the Fird, Eighth and Fourteenth Amendments,
prisoners have a conditutiondly protected right of intimate
human reationships, and depriving prisoners of vigtaion is
crud and unusud punishment. As support for this concluson,
the Court of Appeds relied on the concurring opinion of
Jugice Kennedy in Ky. Dept. of Corrections v. Thompson,
supra, at 465. Bazzetta v. McGinnis, 286 F.3d 311, 317 (6"
Cir. 2002). A review of the Thompson case, however, reveals
that it actudly supports Petitioners postion that incarcerated
feons have no conditutiondly protected right to vigtation. As
st forth above, in Thompson, the Court refused to find that
prisoners have a Fourteenth Amendment right to participate in
vigtation. 1d. at 461.

The Court of Appeds dso rdied on numerous Supreme
Court cases that have uphdd a Frst Amendment right to
edablish and mantan family rdationships and to make
childrearing decidons, as support for its determination that
prison vigtation is a conditutiondly protected right. Id. at
317. However, none of the cases relied on by the Court of
Appeds involve incarcerated felons, and this Court has never
held that the Frg Amendment right to edtablish and mantain
family reationships and to meke childrearing decisons
survives incarcerdion.

With regard to its determination that depriving prisoners
of vigtation is cud and unusud punishment, a review of the
cases relied on by the Court of Appedls reveds tha none of
these cases involve prison vigtation. Therefore, given that this
Court has never held that depriving an inmate of prison
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vigtation for a minimum of two years conditutes crud and
unusud punishment, the Court of Appeds determination that
use of a two-year vigtation redriction as a punishment for
repeated substance abuse violations and other serious
misconduct violates the Eighth Amendment, is erroneous.

[I. THE SIXTH CIRCUIT COURT OF APPEALS
DECISION CONFLICTSWITH THE OTHER
CIRCUITSTHAT HAVE ADDRESSED THE ISSUE

All of the other circuit courts that have looked &t the issue
of whether incarcerated felons have a conditutiondly protected
right to intimate human reaionships, have ruled that the right
to intimate associaion as protected by the First and Fourteenth
Amendments does not survive incarceration.  Recently, in
Gerber v. Hickman, No. 00-16494, 2002 U.S. App. LEXIS
9749 (9" Cir. May 23, 2002), the Ninth Circuit was confronted
with the issue d whether a prisoner has a condtitutiond right to
procreste while incarcerated.  Although the Ninth Circuit
acknowledged that the right to procreete is a protected part of
the Frs Amendment right to intimate human reationships it
held that the right does not survive incarceration.  Thus,
because the Ninth Circuit determined that the loss of the right
to intimae association was pat and pacd of being
imprisoned for conviction of a crime, the Court never
addressed whether the prison’s regulation was related to a valid
penologicd interest. 1d. at *6-7, 13.

In Thorne v. Jones, 765 F.2d 1270 (5th Cir. 1985), the
Fifth Circuit refused to find that inmates have a right to
vigtation grounded in the First Amendment.

Such incarcerated persons as the Thorne brothers
mantan no right to sample phydcd associaion --
with ther parents or with anyone ese -- grounded in
the firda amendment. * * * At dl events, the dams
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of the Thorne brothers, whatever their source, to go
where they like and to meet with whom they choose
have been terminated by a proceeding conducted
according to the drictest of due process a crimind
trid. [ld. at 1274.]

See also: Berry v. Brady, 192 F.3d 504 (5th Cir. 1999), "Berry
has no conditutiond right to vigtation privileges” 1d. at 508;
Lynott v. Henderson, 610 F.2d 340 (5th Cir. 1980); and
McCray v. Sullivan, 509 F.2d 1332 (5th Cir. 1975).

Although only one circuit court has addressed the issue of
whether a dena of prison vidtation is cud and unusud
punishment, none of the circuit courts addressng the issue of
prison vidtaion in gened have found tha a denid of
vigtation isaviolaion of the Eighth Amendment.

In Berry, supra, the Fifth Circuit refused to find that a
denid of vigtation deprived a prisoner of the minima messure
of lifés necessties such that it violaed the Eighth
Amendment. Id. a 507. Previoudy, in Ramos v. Lamm, 639
F.2d 559 (10th Cir. 1980), the Tenth Circuit uphdd vistetion
reguldions limiting vidgtors to an inmates immediate family,
or up to three nonfamily vidtors. See also: Peterson v.
Shanks, 149 F.3d 1140 (10th Cir. 1998). "Prison necessarily
disupts the normd patern of familid associaion, so lawful
imprisonment can hardly be thought a deprivation of the right
of relatives to associate with the imprisoned carimind.” Mayo
v. Lane, 867 F.2d 374, 375 (7" Cir. 1989).

The Second Circuit has dso uphed vidtation redrictions
that limited prison vigtaion to noncontact vidts with
membas of an inmaes immediate family, but prohibited
vigtation with friends or other members of the public.

Conddering the dterndive means of communication
that were available to appelant through those persons
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with whom he could vist and the judificaions put
forth by prison officids we concude tha the
redrictions on Smith's vigting rights did not violate
the Firss Amendment. [Smith v. Coughlin, 748 F.2d
783, 788 (2nd Cir. 1984).]

In White v. Keller, 588 F.2d 913 (4th Cir. 1978), the Fourth
Circuit affirmed a didrict court ruling that there is no
conditutional right to prison vidtation ether for prisoners or
vigtors. More recently, the Eleventh Circuit upheld the denid
of vidtation for two years to an inmate and his vistor who
mided prison authorities about ther reationship. Caraballo-
Sandoval v. Honsted, 35 F.3d 521 (11th Cir. 1994).

In its April 10, 2002 decision, the Court of Appeds does
not cite any other circuit court decison to support its
concluson that inmates have a conditutiondly protected right
to prison vigtation. Although the Court of Appeds refers to
Thorne v. Jones, supra, generdly, as explaned above, in
Thorne v. Jones, the Ffth Circuit hdd that inmates have no
right to prison vigtation that is protected by the United States
Condtitution.  In addition, the Court of Appeds does not cite
any circuit court cases to support its determination that the
denid of prison vidtation conditutes crud and unusud
punishment.

Given that the April 10, 2002 decison of the Court of
Appeds conflicts with every other circuit court that has
addressed the issues of whether incarcerated felons have a
conditutiondly protected Fird Amendment right to intimate
human relationships, and whether the use of a two-year
vigtaion redriction as a punishment for repeated substance
abuse violaions violates the Eighth Amendment’s prohibition
agang crud and unusud punishment, Petitioners request that
this Cout grant certiorari and reverse the Court of Appeds
April 10, 2002 decision.
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and reverse the April 10, 2002 decison of the United States
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CONCLUSION

Court of Appedsfor the Sixth Circuit.
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