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QUESTIONS PRESENTED

Whether Section 5 of the Voting Rights Act Requires
the Drawing of Safe Majority-Minority Districts wilh
Supermajority Minority Populaticns, Rather than
Districts that Afford Minorities Equal Opportunities at
Success?

W hother Scetion 5 can be Constilutionally Construed
to Require the Drawing of Supermajority Minority
Legislative Districts in Order to Create Safe Seais,
Rather than Seats that Afford Minerities Equal
Opporlunities at Success?

Whether Private Partics Should be Allowed to
Intervenc in a Section 5 Preclearance Aclion and
Assyme the Raole and Authority of the Aftorney
General?
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INTHE

Suprente Court of the nited States

No. 02-182

STATE OF GEORGIA,
Appellant,
v,

JOHN ASHCROFT, ef af.
Appellees,
and

PATRICK L. JONES, et af,
fufevenors.

Omn Appeal from the United States District Court
for the District of Colambia

BRIEF OF APPELLANT STATE OF GEORGIA

OPINIONS BELOW

The orders of the three-judpe panel of the United
States District Court for the District of Columbia are reported
at 204 F.Supp.2d 4 (D.D.C. 2002} and (95 F.Supp.2d 25
(D.D.C. 2002), and are reproduced at 1.5.1a and 23a.

JURISDICTION

This is an appeal from lhe order of a three-judge court
denving a declaratory Judgment to preclear Georgia’s Senate
redistricting plan under § 5 of the Voting Rights Act. This
Court hias jurisdiction over this appeal pursuant (o 28 US.C,
§ 1253 and 42 U.S.C. § 1973c.
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CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

This appeal involves §§ 2 and 5 of the Voting Rights Act
of 1965, 42 11.S.C. §§ 1973 and 1973c. The text of lhese
statutes are set forih at J.S. 220a and 22 (4,

STATEMENT OF THE CASE
PROCEEDINGS BELGW

THE REDISTRICTING PLANS AT [SSUE: Al two special
sessions in 2001, the Georgia General Assembly redrew State
House, Senate, and congressional districts in light of the 2000
census. All three plans either maintained or increased the
nurmber of majority black districts. For the [ousc plan, the
number of majority BPOP (black population) disticls
increased from 40 to 42 the number of majority BYAP
(black vuting age population} districts inoreased from 37
to 39. For the Senale plan, the number of majority BPOP
districts remained aé 13; the number of majority BYAP
districts increased from 2 to 13. For Congress, the number
of majority BPOP districts remained at 2; the number of
majority BVAP districts increased from | to 2.' (P.Exs1D,
2C, 8D, 9C, 11D, 12C). :

" The 2000 census is the first census that allowed multiple race
responses.  Consistent with the Census Bureau, Ueorgia counted as
“black” all persans who responded eitier as “black only"” or as blak in
combination with any other race. [nexplicably, the DO comdended al one
point that it might be appropriale fo count, as “blacks,” only lose
multiple-tace responders who responded both black and white, but not
persons who responded as black and any other race. {J.5.40a). [n some
instances, Hie minuscule change in BVAP under the DOYs aliermative
tnethod could change the count of the number of majority disiricts. The
evidence is undisputed that Georgia’s methodology is correct, To avold
any possible confusion over this issue, the State intreduced the testimeny
of Dr. Roderick Harrizon, the former Chief of the Racial $tatistics Branch
of the U.S. Census Bureaw. His uncontradicted testimony established that
the State’s niethodology is appropriate. (P.Ex. 26},
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Triai, COURT PROCEEDINGS: This action was filed on
Qctober 10, 2001, seeking § 5 preclearance for each of the
new redistricting plans, On December 19, 2001, the court
directed the Department of Justice (DOI} to identify what
plans and specific districts, if any, it challenged. The DOJ
responded by taking no issue with the congressional plan and,
after a requested extension of time, taking no issue with the
House plan either. The DOJ opposed the Senate plan,
cornplaining about Senate Districts (5.D.) 2, 12, and 26.

A motion fo intervene was filed on behalf of several
African American voters who were represented by the general
counsel to the Georgia Republican Party. On January 10,
2002, the court denied intervention as to the congressional
plan because the DOJ did pot object to that plan. The court
ruled; “|'IThis court will not “accommodate the intervenars’
quest for a forum in which to test a voting plan® which the
United States does mof contend violates the Voting Rights
Act” (1.8, 217a). The Court permitted intervention as to the
Senatc plan, however, because that plan was challenged by
the DQJ. Intervention as to the House plan was leil open,
pending the DOI's final position on that plan. (1.5, 218a,
n.2). By order of January 30, 2002, however, the courl
reversed its position and aliowed intervention as to all plans,
regardless of the DOJ’s position. (J.S. 214a).

The court required that direct testimony of all lay witnesses
be presented in advance of trial through transcript or, as
the DOT did, by affidavits prepared by counsel. Cross-
examination was done by pretrial deposition. Experl repoits
were introduced. The only live festimony af trial was expert
cross-examination. Trial occurred February 4-7, 2002, before
one judge, Hon. Emmet Sullivan. Closing argument occurred
February 26, 2002, before all three judges.

THE CourT’s HOLDING: [na 2-1 decision on Aprl 4, 2002,
the eourt precleared Georgia's congressional and House
plans, but rejected the Senate plan and adopted ia folo the
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DOJ’s criticisms of the three districts ebjected to. (J.8.142a-
147a). The disagreement between Judges Sullivan and
Edwards in the majority and Judpge Oberdorfer in dissent
boiled down fo a concise legal guestion: Does § 5 require the
drawing of safe minority districts, or is the Staie allowed to
draw districts where arinoritiss have “merely’” equal oppor-
tunities at success? The majority held that Georgia must
mainkain, as safe, any district that previously bad a super-
majority minority population, even if the district was greatiy
underpopulated and had to be expanded to comply with one-
personfone-vote reguivements. As Judpe Sallivan wrote:

LL]F existing opporiunities of minority voters to exereise
their franchise are robust, a proposed plan that leaves
these voters with merely a “‘reasonable” or**fair” chance
of electing a candidate of choice may constilute refro-

gression in overal! minority voting strength. {J.S.113a).

Judge Sullivan’s majority opinion rejected Georgia’s conten-
tion that an otherwise nondiscriminatory plan should receive
§ 5 preclearance, even if a supermajority, safe seat i3 redrawn
as a seat where minorities have an equal epponuaify, but are
not guaranteed (o win.

GGeorgia confends that because ifs plan preserves for
black voters a reasonable—or equal—chance to elect
candidaties of choice in the three districts at issue, the
State has satisficd § 5. . .. The Swe’s implicit argument
is thal relrogression cannol exist where iLs proposed plan
satisties § 2. We disagree. (J.5.112a).

In so holding, the court acknowledged that none of the plans
were motivated by a discriminatory or “retrogressive” pur-
pose. (J.5.147a-149a).

Judge BEdwards, joined by Judge Sulizvan, wiote
cancurrence:

Our dissenting colleague argues that § 5 is satisfled
whenever a cowvered jurisdiction adopis a plan that
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'__iéserves an “equal or fair opportunity” for minorities Lo
Elect candidates of their choice. This is not an accurate
‘statement of the law. (J.S.151a).

e 02 When the idea of retrogression is taken seriously, 18 the
" dissent tefuses to do, it is quite obvious that a proposed
plan backslides from an existing plan il i merely affords
" the protecied class an equal opportunity to elect a fixed
mumber of candidates and the existing plan affords the
" protected group a sipnificantly better than equal chauce
_ of clecting that same slate ol candidates. Accordingly,
" all other {hings peing eyual, a state that converls & safe
' dislrict into one where African Americans have only &
“fair opportunity” would he hard pressed to preclear 1ts
“* plan under the § 5 analysis described by the Supreime

© Court. (1.5.152a; emphasis partly added).

Judge Edwards further wrote that “neither the Supreme Court
2 por any other court, has held—or even hinted-—that pre-
" clearance under § 3 must be granted to a plan that protects
" equal electoral opportunities for minority voters.” 4. 153,
According to Judge Edwards, ludge {Oberdorfer’s contrary
conclusion was a “legat etror infect[ing] the whole of the
dissent’s analysis.” fd. At closing argument, Judge Bdwards
expressed his disagreeinent with this Courl’s voling rights
jurisprudence:

The problem is, as you well know, the status guo
analylically makes no sense when we have demo-
graphics that are changing, or you have one persen one
vote. 1t is a bogus—-1 mean unfortunately the [Supreme]
court does not make ii easy for us in some of these cases,
Ta say, let’s look at the status que, is kind of dumb,
when you cannol look to the stalus quO because by
definition it is impermissible. {Tr. 128-29, 2126/02).

Judpe Oberdorfer dissented as fotlows:

Neither the text of § 5 nor authoritative decisions infer-
preling it require the preservation of super or “robust”

———een L =
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majorities that would guarantee clection of the nLnotity
candidate of choice; the statute and precedents “merely
mandate that the minority's opporfunify to elegt -
representatives of its cheice not be dimintshed, dicectly
or indirectly, by the State's actions.” Bush v. Fera, 517
J.S.952, 983 {1996). (J.5.1874; emphasis in original).

Il is my view that § 5 does uot prevent a statc from
adopting a redistricting plan, with the blessing of Afri- .
can American legislators, that reduces “packed” con- -
cenirations of black veters so long as it preserves equal :
or fair opportunities for minerities to elect candidates of -
choice. It may well be that supermajorities of black -
volers under thie benchmark plan create “robusi”
opportunities to elect a candidate of choics. But under
the law of unintended conseguences, they may also
create conditions that are “anfair,” "unreasonable,” and- -
“unegual,” to both minority vaters in those districts -
whose votes are “wasted,” to the point that they may -
find it unnecessary to turn out and vote, and to nom- -
minority voters in those distriets whose voling interests -
might well be “submerged” by the supermajority to the
potnt that they turn away from the political process. The
Voling Rights Act docs nol countenance, lot alome
require, such a result.

The Constitution and the Voting Righis Act do [iﬂt ,
suarantee victory to minority candidates, but only equal -
opportunity. {J.5.206a-(7a; citalion omitted}. S

There 18 “no vested right of a minorily group to a -
majority of a particular magnitude unrelated to the
provision of a reasonable opportunity to elect a repre-—
sentative.” {1.S. 207a; citation omitted). |

THE AMENDED SENATE PLAN AND SUBSEQUENT PRC-"
CEEDINGS: With the district court’s ruling, Georgia was left
with no enforccable plan for the 2002 elections. The district
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court agreed to retain jurisdiction and allowed the State 20
days to enact and submit a revised Senale plan, (J.3. Za}. The
General Assembly immediately passed a plan that raised the
BVAPs in S.D. 2, 12 and 26 to levels thal would satisty the
DOJ.  The revised districls included all of the contiguous
black majority arcas desired by the DOJ and excluded all
the white precincts fo which (he DFOJ had objected. {J.S 6a,
17a-18a, 20a). The BVAPs and BPOPs in the revised plan
were thereby increased substantially, as follows (1.8, 5a):

5.0, 2001 Plan Rev'd Plan 2001 Plan Rev'd Plan
2 55.60 59.47 50.31 54.50
12 54.01 58.66 50.66 55.04
26 §5.36 (.32 50,80 5545

The DOJ did not object to the amended plan, and the distric
court approved if over intervenars” continued objections.

The amended Senate plan is an interim remedy that, by the
express terms of the statute, will lapse upon the onginal plap
receiving § 5 preclearance. (2002 Ga. Laws 148, 149, Act
No. 444, § 1{b); LS. 223a). Thus, there remains an active
case or controversy regarding the original Senate plan that the
~ district courl rejected.  Indeed, because of the continuing
“benchmark™ issve, this case would not be moot even il the
revised plan were a permanent plan. See DOJ Motion to

Affirm, p. 12, i 5.

STATEMENT OF EACTS

GEORGIA™S REAPPORTIONMENT HisTORY: Georgia's current
[egislalive redistrictiug can only be understood by leoking at
the preceding redistricting of 1991-92, which was dominated
by the DOJL’s policy of requiting racially gerrymandered,
“max-black” districts. Those events are detailed in the
opinions of this Court and the lower courts. See Miller v.
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Jofmson, 515 ULS, 900 {1995);, Abrams v. Johnson, 521 U.S.
T4 (1997); Joknsor v. Miller, 929 F.Supp. 1529 (8.D, Ga.
1996) (Sohnson fif). Georgia’s congressional redistricting
was dictated by a “max-black” plan originally drafted by the
ACLU. 515 U5, at 907-08. Because that reapportionment
way predominantly based on race and there was no com-
pelling reason to justify the supermajority minority districts
the DOJ required, the plan was unconstitutional. Miffer v.
Johnson, supra. A rvemedial plan was imposed by the tral
court for future congressicnal elections. Abrams, supra.

The Geurgia House and Senate redistricling in 1996-92
foliowed the exact same course in the General Assembly,
Racially gerrymandered House districts had been building
blocks for the Senate districts, all of which, in turn, were used
as the building blocks For the congressional districts. Jodnsos
fif. The DOJ had required, as a condition of pre-
clearance, that House and Senate districts be drawn to inelnde
“available” minority populations iu the area. 929 F.Supp. at
1540. As a resulf, Georgia’s House and Senate districts were
almost exclusively of two kinds: Those with very high,
supermajority black populations; and those with much lower
iminority populations (sometimes referred to as “bleached”
districts). There were virtually no disiricts with BPOPs or
BYADPs in the 40-50% range.

After this Courl's Méffer decision in 1993, the Geogia
General Assembly held a special session and adopted new
House and Senate plans. 929 F.Supp. at 1540. These plans
unwound parl of the DOJ-demanded racial perrymanders of
1991-92, but by no means all of them. In spite of the Mifer
decision, the DOJ still denicd preclcarance to the modificd
House and Senate plans in [996.  Astonishingly, the DOJ
then sued Georgia in an effort to compel use of the old,
patently itlegal plans. f«, 1541, The disirict court in Johnson
£ enjoined wse of the 1991-92 House and Senate lines and
imposed an interim remedy for the 1996 elections, Com-
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menling on the particular districts challenged by the Joehason
KT plaintiffs, the distrniet court found that “the record is replete
with direct and circumstantial evidence that race was the
predominani motivating factor in drawing the sixteen districts
we have determmined (0 be unconstitutional.” fd 1544,

In attempting to maximize the number of majority black
districts, the DOJ dictated the number and location of
these districts in its objection letters. Because there were
ot enough existing concertraiions of black voters to
allow the creation of the desired number of black
districts n a manner consistent with traditional dis-
tricting principles, the DOJ used computer-generated
maps to ascertain where black populations were con-
centrated. 1t then required the drawing of lines, using
land bridges when pecessary o commandesr the
necessary number of blacks intoe a district, /¢, 1544-45,

Under the direction of the court, the State and the DOJ
reached & mediated agreement on plans for future House and
Senate elections. Those plans were adopied by the General
Asscmbly in {997 and precleared by the TXGJ pursuant to the
scttlement apreement. (PLSiip. 1§ 108-111). Georgia was
left with much of the redistricting residue of the DOJ's
maximization sirategy from 1991-92 as it approached redis-
tricting in 2001, The re-drawn House and Senate plans were
very similar o those originatly passed by the General Assem-
bly, under DOVJ direction; only the flagrantly unconstitutional
parts were modified. Georgia’s mediated Senate plan had 11
districts with a BPOP over 50% and ten with a BVAP over
50%, based on 1990 census ligures. {P.Ex. I1C). Under the
2000 census, these numbers increased and the Senate plan
then had 13 districts with a BPOP over 50% and (2 districts
with a BVAP of over 50%. (P.Ex. 1D}

Even as amended, Georpia’s House and Senate districts
consisted almost entirely of districts with either () very high
BVAPs or (2) very low BYAPs. (P.Bx. 1D, 11D} Midrange
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disfricts confioped o he rare hecause of the legacy of the
DOJ's efforts to require that the State keep mingrily voiers

together wherever possible.

REAPPORTIONMENT 18 2001 Maintaining Georgia's major-
ity minority districts in the 2001 reapportionment was very
challenging because population growth liad left most minoriiy
districts far short of one-person, ong-vole requirsments.
Georgia's areas of population growth were primarily in the
suburbs. Minority concentrations in mature urban areas were
relatively siatic. Thirty-two of the 37 majority BY AP House
districts were between 7% and 32% short of population
eguality under the 2000 census. (P.Exs. 11C, 12C). Sceven of
the 10 majority BVAP Senate districts were belween 4%
aud 27% short of population under the 2000 census. (P.Ex.
1C, 1D). Many of the majority-minority House and Senate
districis had RV APs nf 0% and ahove as of 2000, wiih
BPOTs another 4-5% higher, {(P.Exs. (D, 11D).

African Americans bhad a full voice i Georgia's 2001
redistricting. Thirty-four of the 180 members of the House of
Representatives were African Americans, and 11 of Georgia’s
56 Senators were African Americans. (Stip. § 11). Six af tiws
24 Hopuse Reapportionment Commitiee members were hlack,
and six of the 24 Senate Reapportionment Committee merm-
bers were black., (J.5.43a). The vice chairman of the Senate
Comnuties, Roberl Brown, was black, and he chaiced the
very subcommiitee that developed the Senate plan at issue.
Clely "Ir.23, Potx, 22). Auong black legislators, the nearly
unatimous objective was “to maintain [their] districts, but
nol . . . waste their votes.” {Tr. 20-21, P.Ex. 2Z). Betause
minority  legislators  believed that the “high black
percentages” were a “waste of their voles,” they supported
substantial BVAP reductions in the existing supermajority
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"-.I think thc {SI}%J BYVAY lwch in the 'SLHB[L] nlan give
ogood opporlugities for Alrican Ametican canaidales.
e Ang T ocan tell you this:  The nearly unanirous
-+ : consensus from the Bluck Caucus 1n the Senate that
- . yoted for the plan would never have becn there liad that
.. not been a beliel shared by those senators. (11.29-30),
- P.Ex.20).

:The cifort to preserve minerily distrets without squan-
dering minority influence in saifc, supennajerity districts led

<African Amencan candidates fair opportunibes 1 win.
* Senator Brown testified that these districls aflorded miuority
- candidates a “very good chance of suvcess™
LR [Wlould you share vour opiniotis with the Court
coucermiug 1w ability of African American can-
didates (0 get elected in (hese several districts
which have a BVAP of just a bit over 50%, as {hey
were fnaily passed in the Senate Plan last vear?

A Bure. | feel comiortable mal, with a good oan-
didate, there s a very goad chanee that an Adrican
American wauld be electeq. Ang . think today,
much more than whal was tue net so many years
ago, there s & good farm team, Uve called ot that
befcre, ol african Armerican elecied officials in

1. ) ) .
e Senafe. anly one Afidcan American Serator (5.0 2} voled

?5 l- ' [} . -

B agamsi the Seaate plan (.5, 562}, anz she dia so because of ber personak

A%: tdf‘r’&lfﬂ for a district exactly as she wanted il -- whicn ignored (e fact that
i 36 Senate districts had 1o be ddrawa with no one incuctbent getting st

h
sl
=

S =R

e

. whiat they wanted, One African Americat House member alsc voleo
2gainst (he House plan, (1.5, $6a, (34a), Such reor unanimous support is
25 . 1856 in any political enzesvar,

;
s
et
=
;
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other positions that could move up in the evenl of a
vacancy. I think the incumbcents in thesc disinets at
these BVAP levels are in very solid shape. But
speaking specifically lo the guestion of an open-
seat, [ think that an African American eandidate
would have a pood chance of winning. He or she
would have io have a good organization and work
hard, but there's no rcasonm why an African
American can't win at a 50% BVAPR. (T
20-30, P.Ex. 20),

The then Senate majority leader was an African American.
e testified to the same effect, that an Alrican American
candidale would have a “fair or equal opportunity™ to win
with a BVAP of “lorty percent and above,” and he was
“comfortable at a 45% BVAP level.” (P.Ex. 24, pp. 11-12}.
Cteorgia Congressman John Lewis also tfestified. He is as
knowledgeable about electoral experiences in Georgla as
anyone alive. Congressman Lewis testified as follows:

[ thick a candidate, a good solid black candidate, would
have more than a 50 percent chance of winning with a
50 percent BVAP in Georgia. Whether a black can-
didate wins or not in a disirict with that level of BYAP
will depend more on the specifics of the particular
candidate and his or her campaign. The kinds of things
that are important in any campaign, ke hard work,
putting together a good organization, and so on, will
make a difference. But a credible black candidate
certainly has a good chance of winning a legislative seat
anywhere in the Siate, [ think, with a 50% BVAP.

The state is not the same state it was. [I's net the same
gtate that it was in 1965 or in 1975, or even in 1980 or
1990. We have changed. We've come a great distance.
(Tr. 17-18, P.Ex. 21},

fn contrast to this compelling testimony, the DOJI offered
the testimony of various people who lived in the vicinily of
S.D. 2, 12, and 26. Their *direct testimony™ consisied entirely
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of affidavits drafted by the DOJ. Generally, these affidaviis
opined as to (1) the dilficulty of an African American win-
ning innew S.0. 2, 12, and 26 and (2) the existence of “racial
voic polarization.” When cross-exsmined, nearly every one
of these witnesses materially contradicted their affidavits and
admitted that ¥blacks still have a fair epportunity (o elect the
candidate of their choice™ in the redrawrt districts. See, e.g.,
C. Jones Depo. 63; Sterrad Depo. 97 Abrams Depo, 22-23;
Barneg Depo. 59; Hart Depo. 44-45. The many admissions
by the DOJ’s witnesses that contradicied thetr conclusory
affidavits are noted in Georgia’s Proposed Post-Trial Find-
ings of Fact. (PPFF pp. 108-15, (57-71, 178-92, 198-206).

Judge Oberdorfer characterized the lay testinony as tollows:

{ have also considered the testimony of the Departmen(’s
lay wilnesses, although I believe it pales in importance
to the testimony of Lewis, Beown, and Walker and the
experi witnesses, To the extent that discrepancies exist
beiween declarations and depositions of the Depart-
ment’s lay witpesses, 1 accept the latter as more credible,
because it represents the svitnesses’ own words, rather
than the adoption of statements at least partially prepared
by the counsel. The deposition testimony is also more
comprehensive, and permits the witnesses to explain and
elaborate on statements contained in the declarations.
{1.S. 240a).

GEORCIA™S FLECTION EXPERIENCE {991-2001: (eoigia's
clection experience of the prior decade plainly showed that
the high BVAPs required by the district cowrt created waneg-
essartly sale districis. Mmority candidale success in Georgia
the past decade has been compelling, Fov example, while
Georgia's statewide BYAFP is ondy 26.6%, eight of the State’s
32 offices that are efected statewide ave feld Dy African
Americans.” (P.Ex. 25, p.3).

" Five of those positions are elected judgoships; all five African
American judges have won reclection. OF the other Hhree statewide
offices held by African Americans, two were initially appointed to
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The undisputed evidence at trial included a database that
contained all 1,258 legislative elections ((Georgia House,
Senate, and Congress) that occuwired [rom 1991 through 2001,
This comprehensive data included the BVAP of the district at
the time of election: whether an African American candidale
won, whether there was an incumbent in the race; ele.
(P.Ex. 25, App. 2). This uncontradicted data revealed that
Afican American incumbents face little chanre of defeat by a
white challenger in disiricts with BVAD levels far below
50%. There were exactly 200 such legistative elections since
1991, and the black incumbents won 199. The only exception
occurred where the defeated incumbent suffered exception-
afty high political “negatives;” lig was under a federal cor-
ruption indictment. (P.Ex. 25, p. 16). In I8 of these elee-

tions, the BYAP ranged from 35% to 500, fd.

Laoking at open seat races, the African American candi-
date of choice waon every election where the BYAP was 54%
or higher. There were 30 such elections over the prior L
years. (J.S. 238a-240a). There were six open seat legistative
elections i the 11 year period where the BVAP ranged from
33% (0 39.9%. The African American candidate won iwo of
fhose six elections. fd.  Because of the past perrymanders,
there was only one open seat clection over the 11 years that
fell in the 40% to 49% range. There were four open seat
clections between 50% and 53.5% BVAP where the can-

didate of choice could be determined, and African Americaps
won bwo out of these Tour. fd.

The Senate election history over the last 1| years is equally
consistent with the fact that a BVAP of 50% or more affords

an excellent opportunity for an African American candidate
of choice to prevail  Defendants argued at irial that no
incumbent African American Senator had beeu elected in an

vacancies (Just as has occurved for whites) and then woa reelection; the
third won an open seatin 1998, (P.Ex. 25, p.3)
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open seat election with a BVAP of less than 53.5%. That
contention was tolally disingenupus. It ignoved the fact that
the DOJ-orchestrated reapportionment of 1991-92 permitted
virtually no Senate seats between 40 and 50% BYAP during
the entive decade.  As a result of the DOF's directives,
(Georgia only had three Senate distticts cut of the total of 56
that had a2 BVAP level between 40% and 49%, in any year, up
through 2001, (J.8. 242a). The absence of black candidaies
winning more frequently in this range is not a rellection of
their inability to do se; it simply reflects the paucity of such
districts, a direct result of the DOJ’s past actions under § 3.

Furthermere, the experience in the three Senate districts
that did Fall in the 40-49% range belies the DOJ's contention.
Of these three Senate districts, one was wot and held by an
African American candidate who beat a white incumbent
when the BYAP was 41%. Thal occurred in 3.03. 25 in 1994,
ff. The BVAP in that district was lowered in 1996, afier the
Mifler decision, to 36.66%. The black mcumbent won re-
election. Meither that incumbeni nor any other minority
candidate ran in that district thereafter. fd.

The only other two Senate districts that ever fell ia the
40-40% range were S.0. 14 and S.D. 44. S 0. 4 had a white
incumbent in esach of the three elections when its BYAP
exceeded 40%. [d. S.D. 44 was a rapidly transitional disirict.
lts BVAP changed from 40.4% to 49% between 1996 and
2000, In cach of those elections, the white iIncumbent ran and
won. Id.

Defendants have made much of the fact that there were no
open scal black winners in Senate districts in the 40-50%
range from 1991-200). Again, the conlenlion is specious.
There were no open seal Senate elections in that BVAF range
from 19912000 because of the DOS's gerrymandering of
(eorgia's lines. (I.S. 218a, 242a),
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THE PARTIES” EXPERT TESTIMONY: Expert testimony was
preserted by all parties. Dt David Epstein of Columbia
Umiversify performed a probit analysis on all of Georgia’s
legislative elections from 1991 through 2001, (P. Ex. 25],
Probit 15 a standard statistical methodology used by social
scientists to determine the [ikelihood of a particular event,
here, the lLikelihood of an African American candidate of
choice winning a legislative election as a funcfion of the
district BYAP. (Tr. 21, 2/5/02, Morn, Sess; P.Ex. 25, pp.
9-10). Because probit focuses directly on the ultimate
question of the likelilood of minority candidate success, it is
especiaily useful in assessing voting strength. By com-
parison, evidence of “racially polarized voting™ unforiunately
says nothing about the ultiimate iszue of winning or losing.
Dr. Epstein defermined from the comprehensive election data
that African American candidafes of choice had an equal
chance of winning an open-seat election where the BVAP
was 44%, and an increasingly higher likelthood with greater
BVADPs" Ata 50% BVAP, the likelihood of success in an
open seat election was 75%. [P.Ex. 25, pp. 16-17).

The DOJ s expert, Dr. Richard Engstrom, made no assess-
ment of the likelthood of minoriky-preferred candidales
winning an election as a function of BYAP. (Tr. 10, 4,
2/5/02, Aft. Sess). Neither did he offer any opinion as to
whether there was reitogression under any of the plans at

* Dr. Epstein's analysis used nore conservative assumptions regarding
race and politics than are permilted by this Court’s decisions, He did not
count & winger of an election a minarity “candidate of choice™ where the
BYAP was below S0%, unless the candidate was Alfrican American.
Using Ihis very conssrvative approach, he was especially confident that
his results did not overstate the ability of African American voters (o elect
candidates. (P.Ex. 25, pp. 10-13). Dr. Epstein delermined atf the autset
that a unified probit analysis was appropriate for the Slate as a whole
because the degree of variabiliy in racial voting patterns permitied thak
approach. (Tr. 68-0%, 2/4/02, Al Jes5.).
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issuc. fd, 70. Dr. Engstrom did analyze “reagpregated” elec-
tion returns in the redrawn 5.0, 2, 12, and 26, a methodology
that looked at the clection returns from prior contests in
which Afrfcan American candidates had run apainst white
candidates in the same areas encompassed by the new
districts. This was the only method that he had ever used to
assess minwity electoral chances in a proposed new district
that had no election history. {fd. Dr. Engstrom’s reaggre-
gation results indicated that Georgia’s proposed 5.0, 2, 12,
and 26 would afford minorily candidates a “very good
chance” to win. fd §8-89.

Dr. Engstrom also performed “racially polarized voting”
calculations on various c¢lections, but fow of thosc clections
were coextensive with the legislative districts at issue. fd. 19,
85, 91-98, Using a caichall definition that there was “racial
pelarization” whenever 50.01% or more of minority voters
preferred a different candidate than 50.01% or more of white
voters, Dr. Engstrom not surprisingly found “polarization™ in
most of the local elections the DOJ attorneys provided him to
analyze. Jd. 25. Dr. Engstrom's definition, of course, effec-
tively guaranteed that he would find “racial polarization.”
With biack and while candidates opposing one another, a
colorblind electorate that voted randomly would produce a
50% voterfcandidate correlation.

Dr. Engsirom {gnored the impact of this polarization on the
ability of minority preferred candidates to actually win.
Indeed, while Dr. Engstrom festified that there was racial
polarization in most elections he reviewed, the African
American candidates won many of those elections, and won
thent (n districts with wch lower BVAPy than the proposed
S.D. 2, {2, and 26. M. 80-82. For example, Dr. Engstrom
testified there was “polarization™ in every statewide election
he examined, yet all but one of those elections was won by
the Aftican American candidate with a statewide BVAP of
only 26.6%. (Id B5-86; P.Ex. 25, pp.3-4). [ncredibly, Dr.
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Engsirom admifted that whether the minority caondidate won
or lost was irrelevant to his analysis and opinions. {Tr, §5-86,

215102, Afi.Sess.)

Intervenors' expert, Dr. Jonathan Katz, gave no opinions
on the evidence; his sole role was to criticize plaintiff's
expert's use of probit analysis. On cross-examinalion,
however, Dr. Kaiz admiltted that he had used the same probit
methodology himsell in recent testimony he had given in
another case wheye that analysis served his purpose. (Tr.
47-58, 61, 2/6/02, Aft.Sess; P.Ex. 107).

THE SENATE DISTRICTS AT I1Ssuk: The record is replete
with additional district specific evidence, largely uncontra-
dicted, that African Americans had at feast an equal oppor-
tunity to participate in the polilical process and elect
candidates of their choice in S.I0. 2, 12 and 26. A brief
synopsis of the disirict specific evidence foliows; it is set

forth in detail at PPET 99 419-555.

Senate District 26" When the incumbent African Ameri-
can Senalor Robert Brown hirst ran for election in 1991, he
did s in unwisually difficult circumstances because he ranina
rare non-partisan special election held to fifl a mid-term
vacaucy.ﬁ In a nonpattisan election, Alrican Aoierican call-
didaies do nol benefit from the significant advaniages they
enjoy in partisan elections.” Nevertheless, Brown easil ¥ won

* The three Senate disiricts challanged by the DOJ are treated out of
arder here because e incumbent 1w S.1% 26 was Robert Brown, Chair of
the subcommiitee that developed the Senate plan. Since the discussion of
his testimony is pertinent fo all of the districts, addressing his role and Ris
district firsk is preferahle.

O Thewe were Lnly 23 such nun-pariisan special elections, held m &1
rid-term vacancies, out of the entire 1,238 fepislative elections in Geprgia
over the preceding (! years. (P. Ex, 25, App. 2).

"Ina partisan election, the Democratic primary has a substantially
preater percentage of black voters than the ¢lectorate as a whole, the
Repoblican primary happens (o consist almosi entirely of white vofers in
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election to 5.1, 26, which then had a BVAP of 52.8% and a
total black voter registration of 47%. Todeed, Rrawn heat his
popular white opponent in a landstide, 56.7% to 43.3% 8
Subsequently, Senator Brown had no opposition from any
candidate in the Democratic primary. He had opposition in
the general eleciion in 2000, winning overwhelmingly. See
PPFF q 535.

Under the 2000 census, old S.D. 26 was snderpopulated by
28.7% from the ideal. (P.Ex. 7B). The district's BVAP
under the 2000 census had also risen on account of demo-
graphic changes to 62.45%, far higher than when Robert
Brown was first elected. i4. Senator Brown testified that S.D.
26 as redrawn would likely elect another African American,
whether he ran or not; and he icstified at length about the
demographic trends in Disirict 26, which were conlinuing to
raise the minority percentage, just as had occurred from [9%0
to 2000, (Tr. 17, 35, P.Ex. 20).

Georgia. Winning the Democratic primary then allows African Aunerican
nominees a preater chance of election in a partisan general election
because carrving the Democratic nomination hrings additional white vot-
ers to his/her candidacy, Since more than *90% of black voters suppari
Democrats, while over 60% of white volers cast their ballots for Repub-
licans™ (P. Ex. 25, p. |7, n. 14} the increascd concentration of black

voters in the Democratic primary is pronounced in a diskrict with a BYAP
of 40% or 50%. The DOJ's expert, Dr. Engstrom, testified that the per-
centage of African American voters in the Democratic primary in a 50%
BVAP district is approximately 6955, [Tr. 141-44, 2/6/02, AR. Sess.).
Dr. Engstrom also admitted the undisputed fact that an African American
nominee from the Democratic primary camies a nonracial advantage in the
general election in that the party “cug” will draw votes independent of
race. (Tr. |t, 20602, Morn. Sess.). These partisan political facts are well-
established in the record, and were admitted by all of the DOJ's wilnesses
wha spoke to the issue. See, e.g., Abrams Depo. 30, 34-35, Wright Depo.
24, 27-28, 59, Williams Depo. 46-47.

% Brown's opponent, Robert Reichert, tater wan a Genrgia House seat,
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The undisputed evidence soundly confirms  Senalor
Brown’s decade-long clection experience in 8.D. 26 and his -
opinion that the distriel, as redrawn, provided a strong L_";
opportunily to elect an African Ametican candidate. The
only bi-racial election contests that encompassed all of = -2
redrawn 3.0, 26 were the statewide elections in which black
and white candidates faced one another. Taking the precincis
from those elections that were eacompassed by the new 8.0,
26 revealed that black candidates, in the most recent elections 4
of 1998 and 2000, took the overwhelming majority of the
total vote-—ranging from the high 60’s to over 70%. (P, Bxs.
2D, 7B). This is the “reaggregation”™ methudology preferred
by the DOJ expert, Dr. Engstromn.  (P.Ex. 110), While Dr.
Engsttom sought to misimize the significance of these state- =3
wide reaggregated [gures by opining thal they were “more  “if
Favorabie"” to minority candidaies than other iocal electionshe 3
looked at, he performed no analysis at all of whether the
substantial biracial support in the many statewide elections
might, in fact, indicate what could be expected in future -

Senate elections.

While the statewide elections indicated higher levels of .-
black candidate success than certain focal elections Dr.
Engstrom looked at, he admitted that he had made no effor to 3
even compare what portions of the constituency encompassed
by the redrawn Senale districts were included in those ocal
elections, that he indiscriminately mixed very differant
nenpartisan and partisan elections; thal he gave the sam
weight to smal! subdistrict elections as he did to elections that:
acclited 0 a much greaier portion of the electorale; and th
he made no effort af all as a pahtlcal scientist to mv&stlgal
whether the state elections were in fact more probative’t
elections fo the state offices at issue. (Tr. 19, 93-100, 2502
Afl. Sess.). Dr. Engstrom also acknowledged that, when e’
[ooked at the actual differences between the [evei_
preference of Glack and white voters for the same ml_ng
candidates, those preference difterences were very simifaring
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—?.-_'the local and statewide elections (particularly when con-
- gidering the partisan elections that more closely parallei
"Georgia’s legislative elections). {P.Exs. 104-06; Tr. 71-82,
'2/6/G2, Morn. Sess.).

" Equally cempelling is the testimony given by ihe DOFs
own witnesses, Defendants submitted affidaviis of several
wiinesses asserting broad conclusions that they knew of
- “racially polarized voting” and that it would be difficult for a
~ - black candidate to prevail in the new S.D. 26. On crogs-
... examination, however, they gave very different testimony.
For exaraple, DOJ witness Albert f. Abrams acknowledged
i that he won a county-wide seat on the Bibb County Board of
"~ - Education in 1998 when the BYAP was 43% and fewer than
40% of the registered voters were black. {Abrams Depo.
13-14). Abrams beat a strong opponent, a “well respected
white [awyer” who was appaointed thereafler as the United
States Attomey for the Middle District of Georgia. fd 15-16.

While Bibb County is not coexiensive with S.0. 26, it does
include the majority of the population in redrawn S.D. 26,
and it 15 much cleser to the confines of the new Scnate district
than mast of the elections Dr. Engstrom looked at.  Mr.
Abrams adinitted he received a “substantial part of the white
vote,” and that any “good African American candidate . . .
can get a substantial crossover vote in Bibb County,” Jd. 21.
 Mr, Abrams also named particular African Americans in the
Macan aren wha would “have an excellent chance of
winning” were they to run for 8.D. 26 as redrawn in 2001
Id. 45, 61, DOJ witness William Barnes admitied that a black
candidate could get elected in a Senate district in the Macon
area with a 50% BVAP. (Bames Depo. 59). DOJ wilness
Samuel [lart also admitted thal pood African Aunerican
candidates could draw significant while voles in the area and
that there were other formidable African American candidates
in 8§.D. 26 as redrawa if Robert Brown declined to run for
reelection. {Hart Depo. 46, 51).
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Senate District 2. African American Sepator Regina
Thomas was the incumbent in 8.0 2. Her oveniding
redistricting objective was (o keep her disirict as much like it
was as possible, regardless of the impact on other districts,
(Thomas Depo. 124-25, 147-47, 164-65). In faet, pre-
existing 5.13. 2 was far short of population equality at minus
24.4% deviation. The BVAP of old 8.D. 2 under the 2000
census was 60.6%. (P.Ex. 3B). Because of populaticn
changes atone, the BVAP of District 2 had to decrease.
S.0. 2 as redrawn by the Ceneral Assembly was 50,3%
BYAP. All African American Scnators except for Thomas
volted for the entire plan, including 3.D. 2.

Those other African American Senators—including the
Chair of the subcormmiitee that drew the Senate Plan, Robert
Brown—believed that S.D. 2 as redrawn gave & minority
candidate & good opportunity to win, (Tr. 8-9, 29-30, P.Ex,
20}, Senator Thomas did not quarre! with the judgment of the
other Afnican American Senalors who believed thal theic 5094
BVAP districts alforded African Americans good oppor-
tunitics at clection, But even if she believed that her district
BVAP was equivalent to those of other incumbent black
senafors (which it was),” she stiil would have voted against it
because she just did not hke it. (Thomas Depo. 124-25 j46-
471, While Thomas opined that an wader 30% BVAP S . 2
would be unlikely to lead (o the election of another A frican
American afier her, in the event of an open-seat, she admitted
that a district of “50 percent or beller BYAP" might have
sufficed “from the point of view of that being enough black
voters to be satisfactory.” fd. 146-47,

? Senator Thomas was apparently under the mistaker apprehension that
the BV AP of her district was slightly less thar 50%. Using correct census
methodology, see note | supra, the BPOP and BYAD of 3.0. 2 were both
over 50.0% as the district was redrawn in 2004,
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Senator Thomas was first elected in a run off election in
January, 2000, when her predecessor, Diane Harvey Johnson,
resigned upon conviction of a felony. The DOJ put great
weight on (he fact that the BVAP in 8.0. 2 af that time was
higher than in the redrawn district, and Ms. Thomas initially
won by less than 100 votes in a run-off against a white
attorney from Savannah. Bul defendants ignore the fact that,
at the regular election in November, 2000, Thomas beat her
white opponent overwhelmingly, taking approximately 80%
of the vole. Defendants also ignore the fact that Thomas won
the seat originally without the support of any of the African
Amcrican political leadership in the district; they supporied
her white opponent. (Thomas Depo. [42). Nebwithstanding
that significant fact, Senator Thomas still won, and she did so
ini 8 nonpartisan special efectiom.

Senator Thomas festified that she had never given any
thought to the relative ease of an African American candidate
winning 2 normal partisan election, rather than a nonpartisan
special clection, fd. 129-30. Not only did other African
American Sepators believe that the S.D. 2 BVAP level was
more than adequate, there was undisputed evidence that a
numnber of estabiished African American elected officials in
other offices—State Representative, the Mavor of Savannah,
and the like—could “step wp” and run a very effective
campaign for S.I), 2 if the seat were vacant, (lr. 4042,

P Ex. 20).

Looking at the voting precincts contained within the
redrawn S.0. 2 and comparing them to voting perforinance in
past blackfwhite elections for stalewide offices, it is undis-
puied that Afvican American coandidates took the over-
whelming majority of the totat vote apainst their white
opponenis. Thurmond, an African Aunerican who ran for
Labor Commissioner in 1998, won 78.9% of the total vote
against his white opponent in the primary run-off in those
precincis encompassed by the redrawn 5.D. 2. Thurmond
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took 70.1% of the vote in the general election in those same - >
precincts against another white candidate.  Similaly, i
overwhelming majorities were run up by other Affican
American candidates opposed by whites, including Thurber
Baker, whe ran for Attorney General in 1998, receiving
71.8% of the vote against a white opponent. (P, Ex. 3B).

On cross-examination, the DOJ’s lay witnesses also con- 3
firmed the ability of an African American candidate lo win 3
¢ D. 2 as redrawn., Richard Shinhoster admitted that an
African American coufd win election in a majority white
jurisdiction; that they “still had that opportunity, certainly;™ .
that an African Auncrican candidate had won a cily-wide-
office in Savannah (the core of 3.D. 2} when it was majority -
white; and the local black communily was very active -
politically, registering 5,000 new volers in one local election -
alone. (Shinhoster Depo. 37-38, 42). He also testified that =
black tumout was sometimes poor and that, in his opinion,an
elevated BVAP was necessary to “overcome voter apathy,” :
fd. 26. '

br, Shinhosier's disagreement with the redrawn 5.1, -2
was the same as that of the DOJ, that a black candidate was -

not gueranteed & win whore the BVAP was 50%. As he 23

testified, in a district with a slight majority BVAP, the black -
community “cannot always be assured that a black can be ~
elected when the majority—when the ratio is so close.” Id.
16. Although Mr. Shinhoster’s affidavit asserted that Regina -
Thomas was not likely to win in District 2, on deposition he
admitted that she “probably [would] be elected.” Id. 68. DOJ.
witness Prince Jackson admitted that he oblained significant
while support when he ran for office years earlier, and that
the degree of white support for black candidates depended on -
who the person was, not just their race. (Jackson Depo. 7,10,
31, 58, 61, 62). Similar admissions were made by the DOFs
other witnesses. See, e.g., Goodman Depo. 29-30, 32, 41; -
Johnson Depo. 40-41; D. Jones Depo. 25, 31, 33, 63. Mr
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Jonesg admitted that under redrawn 8.0, 2 “blacks still have a
fair opportunity o elect the candidate of their choice.” fd. 63.

Senate District 12, Under the 2000 census, old 5.D. 12 had
a BVYAP of 55.4%. As redvawn in 2001, S.D. 12 had 2 BYAP
of 30.7%. (P. Ex. 4B). Again, it was incvitable that there
would be substantial changes in S.D. 12 because it was 17.8%
short of the ideal population required for population equality,
and the cther districts in the same Southwest Georgia area
were also shart of poepulation because the State’s rapid pop-
ulation growth had largely occurred elsewhere. As each
district tock in additional population, it necessarily affected
other districts in domino fashion.

The election resulis from statewide contests that encom-
passed the entire area of the new S.D. 12 again iHustrated that
black candidates could carry a strong majority of the total
vole in those precincts. For example, African American
Michael Thurmond carried 66% of the vote from the 8.1, 12
precincis 1 his successtul 1998 race against a white can-
didate; African American Thurbert Baker took 65% of the
vote against his white opponent in 1998; and David Burgess
took 66% of the vote in his 2000 election apainst a white
opponent for Public Service Commissioner. {P. Ex. 4B}
Daugherty County censtitufed a substantial part of 5.1, 12 as
redrawn. The DOJI's own witnesses admitted that African
Americans had won recent county-wide races there when the
electorate was majority white, with successful minority
candidates securing “a greal deal of white support.” (Sherrod
Depo. 45, 49-50).

In essence, the defendants’ position regarding S5.D. 12
boiled down to the past faillures of one African American,
John White, to win that seat. Whiie had been elected as a
state Represenlative fram a part of Dougherty County.
During his career in office, he had picked up an exceptional
amount of “political baggage™ and had very high, very visible
negatives. Among other things, White created a company by
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the name of Connections Unlimited, openly designed to
capitalize financially on the Fact that he was a public officiai.
As Mr. White stated to the press, he {&lt he had been in public
life Jong enough, and it was fine if he made some money
from that. (White Depo. 32). Mr, White acknowledged that
Conneclions Unlimited received substantial bocal and state
wide news coverage, and that the media portrayed his
“business” as simply selling the influence he had gained
through his elected office in the Georgia General Assembly:
“That’s how they portrayed it, correct.” (White Depo. 9).

In fact, an Atlanta Constitution atticle used White's own
words to condemn him: “Alter 16 years 1a public office, 1
ought to know somebody., The reasen 1 chose the name
‘Connections Unlimited' is that 've got such connections
everywhere. What’s the use of doing it [public office] if you
can’t exercise your influence at some point?” fd 37, Ex. L.
When asked about the political fallout from such an article,
White testified that “I would agree it would hurt among whiie
voters, coming from a white writer and a basically white
newspaper, yes.” Jd 29, Conversely, White testified that
such appearsnces of comruption would not affect his ability to

attract black voters. fd, 13.

John White ran in 1996 against incumbent Mark Tayior,
who is white. In that eleciion, Taylor carried a majority of
the black vote in several of the counties and nearly secured 2
majority in 8.0, 12 overall.’ Moreover Taylor first won
election to the Senate only because he received the en-
dorsement of the African American community. {Taylor

" As shown by the DOS's eapert tepott, White received just a shade
mare of the black vate than hie would have gotten by randoin chancs, (.8,
iust over 50%. U.S, Ex. 601, p. 14, One African American legislator
hluntly testified that, *I don't think foho [White) could have won the
15.D. [2] race if anybady was in it but himsel£™ (Tr. 16-17, PL.Ex, 24).
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Depa. 20). That, of cowse, is significant confirmation of
minority voting strength in S.D. 12 when the BVAP was

substantially lower,

Notwithstanding John Whiie's prominent negatives as a
candidate, the DOJ relied on his election defeat in 1996 and
again in 1998 as “proof™ that the BVAP should be higher in
5.D. 12, Inso arguing, the DOJ effectively contends that the
disirict must be drawn not to provide minonity voters with
gqual political opportunity, but (o guaraniee the election of a
particular Altican American, John Whils, regardiess ol his
qualities, characteristics, history and pronounced inability to
draw biracial support. The fallacy of that position is again
demonstraied by the strong vote other African American
candidates received in statewide races that encompass the
very same precincls of the redrawn S.D. 12, as well as the
success Of other African American candidates in the area.

The DOJ again introduced the affidavits of several lay
witneases containing conclusions coneerning how difficult 1t
might be for an African American to win 3.D. 12, But those
game witnesses acknowledged, as they bhad to, that other
African American candidates—such as Congressman Sanford
Bishop—had won in the same area with lower BVAPs,
" Congressman Bishop has repeatedly won election (originally
defeating a white incumbent) and re-election in District 2,
which encompasses all of S.D. 12, at BYAPs ranging from
35% to 52%. {P. Ex. 25, App. 2). DOJ witness David
Williams admitted that an African American eandidate would
have a “‘good probability of winning” in a district with a
BVAP of 505, (1. Willlams Depo. 46-47). Chatles Shetrod
acknowledged that black candidates have won in majority
white districts i the exact arca cncompassed by 3.0, 12 by
securing substantial white vote. As Mr. Sherrod testified,
there is “a phenomena down here in south Geergia that we
can’t explain sometimes. [t occurs when white people want
to do their thing and they do it. Now I don’t know why they
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do it. They voted for Locket, they voted for Phipps under
some circumstances, you know, which [ do not understand.”
(Sherrod Depo. 97). “White people doing their thing,” in
Shemod’s words, are sumply examples of the kind of white
support for African American candidates that a John White
does not receive,

SUMMARY OF THE ARGUMENT

The district court erred in holding that § 5 prohibited
Georgia from adapting a Senate redistricting plan that
included three districts with BV APs of 50-51% and BPOPs of
54-55%., on the theory that these districts “only” afionded
African Americans an equal, fair, or reasonable chance of
victory. The majority below Rurther erred in interpreting § 5
to require thal Georgia draw supermajority, safe seats for
minorify candidates. This Court’s decisions make it clear that
the Voiing Righls Act requires only thai minorities have
equal access to the political process and egual opportunities
at electoral success. There is no requirement that states creale
or maintain safe minority seats which, among other ihings,
actually dilate minority voling sircagih slsewhere by packing
minority voters into cerfain districts. The sole purpose behind
§ 5 is to stop covered jurisdictions from enacting “ncw
discriminaiory votmg laws.” Reno v. Bossier Parrish School
Bd, 520 US. 471, 477 (1997). Section 5 provides no basis
for rejecting Georgia’s nondiscrimingtory redistricting plan or
requiring Georgia to pack minonty volers into safe seats with
virtually guaranteed results.

[f § 5 were consirued as the district court has doue, the
statute would be uncenstitational. The procedural reslrictions
of § 5 already stretch congressional muthority to the outer
limit. That limit would be transgressed if Georgia were
now precluded from adopting nondiscriminatory redistricting
plans because some other plan could be drawn that contained
safe seats. In order to stand on constitutional underpinnings,
§ 5 must be construed so as to prehibit actual voling dis-
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crimination, Those underpinnings would vanish if the statute
were now cxpanded, in accord with the districl court's
interpretation, o require the enaciment of safe minority seats
in the place of the State’s nondiscriminatory plan, a plan that
enjoyed the overwhelming support of African American
legislators.  The district court’s rubing would dictate an
evolving “ratcheting up” process, whereby states such as
Georgia would ultimately be required to have as many
supermajority, safe districts as possible. That would deprive
(reargia of its authority to select among other nondiscrim-
inatory redistricting plans, and would do so without ¢on-

stitutional justification,

The district court erred in allowing several voters to
mtervene in this § 5 preclearance action. Private parties have
no substantive righis under § 5. This special statutory
praceeding is unique in our federal system, and the plainfiff
jurisdiction and the Attorney General are the only proper
partics. The districk court here allowed intervenors to chal-
lenge and litigate Georgia’™s House and Congressionat Plans
—and other aspects of its Serate Plan—that the DOJ was
satisfied with,  Private parties should not be allowed to
arrogaie to themselves the role and authority of the Aftorney
General. Because § 5 preclearance is no bar o any private
right ar clain: that may otherwise exist, denial of intervention
to voters canmot prejudice their legitimate legal rights in

ALY way.
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ARGUMENT

I. BECAUSE SECTION 5 OF THE VOTING
RIGHTS ACT DOES NOT REQUIRE THE
DRAWING OF SAFE MINORITY DISTRICTS
WITH SUPERMAJORITY MINORITY POPU-
LATIONS, GEORGIA’S SENATE  PLAN
SHOULD HAYE BEEN PRECLEARED.

A. The Attorney General’s and the District
Court’s Interpreéation of Section 5.

The DOJ has long used § 5 to compel the enactment of
districts with high minority populations, leaving other dis-
tricts overwhelmingly white. Those efforts were condemned
by this Court in the gerrymander Litigation that resulted fram
redistricting after the 1990 census. See, e.g., Sush v, Fera,
517 ULS. 952 (1996); Miller v Johnson, 515 UK. 900 [1995);
Shaw v. Reno, 509 US, 630 (1993). The DOJ's commitment
to hiph concentration, safe minority seats remains unabated,
however, as shown by their position in the district court. The
evidence in this case is overwhelming that minority voters
would have substantial opportunities to elect candidates of
their choice in each of the disputed Senate districts as they
were tedrawn in 2001, That evidence came from the exten-
sive election history within the State over the prior decade;
from the very African American legislators who participaled
in, supported, and virfually drew the Senate plan; from he
defendants’ own lay witnesses; and fom expert testimeny.
That proof was not enough for the DOJ, however, which
insisted that more minority population be included in S.D. 2,
12, and 26 in arder to Turther increasc the BMOPs and BV APs
to create safe minarity seats.

The district court adopted the DGTs position in fulk. There
is no question that the three districis at issue, S.D. 2, 12, ind
26, presented minority voters and candidates with at least an
equal chance to win and a full, falr opporiunity o pacticipate



3l

in the political process. Because Georgia failed to adopt even
higher BV AP levels and create safe minority seats in these
districts, however, the court denied preclearance of the Senate
plan. (J.S. 113a). Judge Sullivan chose to speak of “robust”
districts, rather than “safe seats.” Accepting the DOJ's con-
tention, Judge Sullivan wrote that, where the BVAP in a
district 1s high enough that the minority’s opportunity to win
18 “‘robust,” the BVAP cannot be reduced in a way that would
leave the chance of victory less than “robust.™ (J.S. | 13a}.
As Judge Sullivan further wrote, a plan that “leaves these
volers with merely a ‘reasonable’ or ‘fair’ chance of electing
a candidate of choice” would be retrogressive. & Basad on
that interpretation of § 5, the district court denied Georgia’s
Senate plan preclearance. The court expressly rejected Geor-
gia’s contention that the three districts at issue were (egal
because they “preservedid} for black voters a reasonable—or
egual—chance o elect candidaies ol choice.” Id. 112a. This
was true, the court concluded, even thouph there was no
evidence of any discriminatory or retrogressive purpose. fd.

147a-149;.

Judge Edwards joined Judge Sullivan’s opinion and wrote
a separate concurrence, which was joined by Judge Sullivan,
Judge Edwards used the more taditional “safe district”
tertninology, writing that *a state that converts a safe district
into one where Alfrican Americans have only a “fair oppor-
tunity™ runs afoul of § 5. (J.S. 152a} {emphasis added}.
Judge Edwards further wrole that & staie is not entitled to
preclearance merely because it “adopts a plan that preserves
an ‘equal or fair opportunity’ for minorities to elect candi-
dates of their choice.™ fd. 15 1a.

B. The Substantive E.imits of Section 5.

As this Court has often noted, § 5 is an extraordinary
transgression of the normal prerogatives of the states, It was
originally enacted to complement the principal provision of
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the 1965 Voting Rights Act, the suspension of literacy 1Ssts.
Congress included § 5 in the Act to ensure that no new
vhanges in the laws of covered jurisdictions would be
implemented that would undercut voter registration gains
achicved by the lileracy test ban. Sowth Carolina v
Katzenhach, 383 U.S. 301 (1966). Section 5 was initially
enacted as a “temporary” measure (o last five years precisely
because if was so intrusive. [t has been extended three times,
most recently in 1982 for another 25 years.

Because § 5 is such a grave intrusion into the authority of
the stales, its substaniive range is limited. The underiying
purpose of § 5 was explained in Beer v. United States, 425
U.S. 130, 140-41 {1576):

By prohibiting the enforcement of a voting-procedure
change umtil it has been demonstrafed to the United
States Depariment of Justice or to a three-judge lederal
court that the change does not have a discriminafory
effect, Congress desired fo preveni Siates from
“undo{ing] or “defeat|ing] the rights recently won™ by
Negroes, H.R. Rep. No. 91-397, p. 8. Section 5 was
intended “to insure that [the gains thus far achieved in
minority political participation] shall not be destroyed
through new [discriminatory] procedures and tech-
niques.” S. Rep. No. 94-295, p. 19.

The limited role of § 5 was addressed again in the fossier
Parrish cases. In Bossier Parrish I, this Court held that a
proposed voting change could have an impermissible “effect”
only if it led te “a retrogression in the position of racial
miingrities with respect to their effective exercise of the
electoral franchise.” Reno v, Bossier Parrish Schoof 8d., 520
1S, 471, 478 {1997). The law was not an affirmative man-
date thai states adopt nondiscriminatory laws. fd. The DOJ's
effort to minimize Sossfer Parrish { by expansively inter-
preting the “purpose” termn in § 5 was rejected in Bossier
Purrish £, which held that § 5 “does nof prohibit preclear-
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ance of a redistricting plan enacted with a discrimipatory but
nonretrogressive purpose.” Kedo v. Bossier Parrvish Schoo!

Bd., 528 U.5. 320, 341 (2040).

In conirast 1o the hmited sudsiantive role of § 5, the later-
enacted § 2 of the Voting Rights Act has a much broader
substantive reach. It prohibits discriminatory redistrictings
and other electoral practices, whether “retrogressive” or nol.
Thoraburg v, Gingles, 478 U.S. 30 {1986), Holder v. Hall,
512 U.8. 874{1994). Under § 2, however, this Court has
unambiguously held that legislative districis that provide
minorities with equal opporinnifies are sufficient. There 15 no
right to a guarantced, safe, or “robust” seat. Johnson v
DeGrandy, 512 U.S. 997 {1994). While the members of the
Court have not been unanimous in their interprefations of § 2,
see {folder, supra, there 1s unamimous agrecment that § 2
does not require maxirmization of mincrity voting streogth. As
Justice Souter wrote far the Court in Johnson:

I'T]he ultimate right of § 2 is equality of cpportunity, not
a guarantee ol electoral success for minotity-preferred
candidates of whatever race. 512 U.S. at 1014, n. 1 1.

The Court weni on n Johnson to say the following about
superipajority districts and egaw! political opportunity:

[Mlinority voters are not immune from the obligation to
pull, haul, and trade to find common political ground,
the virtue of which 1s not to be slighted in applying a
statute meant to hasten the waning of racism in
American politics. fd. 1020,

This Couil's jurisprudence, the Yoting Rights Act itself,
and all of the underlying congressional history make it clear
that it is equel opportunity—-not safe seats ot guarantees—
that is the object of the law. Secction 2 districting claims
require, as an essential element of proof, that the woting
majority “must usually be able to defeat candidates supported
by a politically cohesive, geographically insular nunority



14

group.” Thornburg v. Gingfes, 478 U.S. 30, 48-49 (19 86).
This § 2 requirement would be stood on its head under ihe
district courl's logic. The majority would coavert the proof
requirement that munorities be “usually defeated”  necessary
for § 2 liability—into a § 5 mandate that states enact districts
where minorities will win with near certainty. Section 3
cannot tationally be applied o require results far beyond what
§ 2 pennits.

There can be no question that the majority’s hokding moes
far beyond the requirements of § 2. Interpreting § 5 to
mandate safe, supermajorify districts (s not only irmecon-
cilable with the limited procedural purpoese of § 5. Con
streing the law as the district court did flies in the face of
everything this Court has ever said about § 5. The sole
purpose and justification fur § 5 is to stop covered jaris-
dictions from enacting “new discrimingiory voting laws.”
Bossier Parrish I supra at 477, Conversely, mondiscrim-
inarory laws must be approved undec § 5. /.

The district court’s holding that § 5 mandates the drawing
of safe minority districts-which cannot arguably be requ ired
by § 2—ignores this critical distinction. The district court
would permanently enjoin Georgia from using a redistric ting
scheme chosen by iis legisiators—black and white—eves
though that districting scherme iy noi discriminafory.

While this Court may not have uneguivecally addressed the
precise “safe district™ issue presented here under § 5, every
word the Cowrt has written about § 5 is consistent wwith
Georgia’s position.  In Bush v. Fera, 517 U5, 952, %83
(1996), the Cowrt held that § 5 *is not a license for the State
to do whatcver it desms necessary to ensurc contimued
electoral swccess; it merely mandates that the minorily’s
opportunify to clect representatives of its choice not be
diminished . . . by the State’s aclions.” (emphasis in
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original}. Because § 5 does not aftord a “iicense™ to Stales to
create safe seais, a fortiori § 5 imposes no mandate upon the
stales to da se.

MNearly three decades ago, this Court first upheld the
enactment of a nondiscriminatory election scheme under § 3
that substantially reduced the percentage of minosity voters.
City of Rickmond v. United States, 422 11.5. 358 [{1973), The
Court there upheld an annexation that reduced the minority
population of the ity from a majority to 42% because the
election system provided volers [air opportunities at election.
As the Court held, § 5 does not require “permanent over-
representation” as a price of avoiding retrogression. fd. 371.

The Couit followed the lopic of City of Richmond i
United States v. Mississippi, 444 1.8, 105 (1980), which
affirmed the distnict court’s § 5 approval of a redistricting
plan thal reduced the percentages of blacks in varicus
districts. See Mississippi v United Statex, 490 F Supp. 560
(D.D.C. 1579} {three-judge court). The district court in that
case, citing City of Richmond, had held that “no racial group
has a constiintional or statutory right to an apportionment
situcture  designed to maximize its political strength.”
Id. 582,

Judge Cberdorfer’s disseat sums up the majonty’s error in
the present case as follows:

There is no legal authority for the majority’s proposition
that § 35 requires that a plan preserve a pre-existing
probabiiity that a minority choice candidate prevail. To
the contrary, the Supreme Court, albeit in the § 2 con-
text, has couasistently heid that the Voting Righis Act
aimgs to provide nothing more than a4 faic or eygual
opportunity, and does not guarantee “safe” seals or a
“robust” chance of victory. Other lower courts have
recognized, in the § 5 context, that a plan that preserves
or mcreases the number of districts where minority
voters have an equal or reasonable opportunity to elect
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their condidates of choice is not rtrogressive. See
Cofteton Cornty Corncil v. McConnell, 2002 U.S. Dist.
LEXIS 10890 *110, No. O1-358 L-10 (3.8.C. Mar, 20,
2002) (three-judge court) (exsmining the number of
majority-minority disticts maintained “at a level of
equal opportunity’™); see also Ketchww v, Oyrne, 740
F2d (398, 1419 (7th Cir. 1984} (defining retrogiession

as a decrease in “the number of wards in which blacks
have a teasonable oppottunity to elect a candidate of
choice.”). This does nol conflaie a § 5Sinquity with a § 2
inquiry. Rather, it recognizes that asimple comparison
of the nmumber of majerity-minorcity di stricts under the
benchmark and proposed plans, albough tradiivnally
empioyed by the couds, is by iself msufficient because
it fails to answer the question of wiether the majorities
are at a level thalt embles “effecne exemise ol the
electoral franchise,” Beer, 4251.S.at 141 {emphasis in
original, footnefe omitied). {1.5.187+88a].

Tudge Oberdor fer's opinion also discuses the unavoidabie
fact that supermajorities necessarily diminsh African Ameri-
can voter iaflvence m other districts, which is anundesirable
but inevitable byproduct of drawing saft seats. This Court
has expressed its concern with this very issue before.  See,
e.g., Johnson v. DeGrandy, supra at 1020, 1029, Judge

Oberdorfer discussed this problem as follwys:

Moreover, the continuation of supemmajorities . . . dimin-

- ishes [their] opportunity to influenc election elsewhers
and “threatens to camy us futher from the goal of a
political system in which race o longer matters.”
DeGrandy, 512 U.S. at 1029 [Kennedy, 1., conaurring).
A praposed plan that provides a fairopportunity to elect
the same or greater number of candidates of cheice than
the benchmark plan provides is eatitled to § 5 pre-
clearance, (J.8.207; some cilations omitted).

Indeed, the supermajority districts demanded by the
majority  below-—over the ardemt oppuition of the over-
whelming mojorily of Georgia’s Afisem Amercan legisia-
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: _rs——ralse an obyious question as to wheiher Georgia would
g% now be lizble under § 2 for a minority vole packing case.
E?%That possibility has been expressly recognized by previous
;*-"- decisions of this Court. See, e.p., Quilter v. Voinovich, 507

U.S. 146, 153-54 (1993}, This issue was again discussed by
udge Oberdocfer:

Indeed, 1f Georgia had maintained the heavy con-
centrations of African-American voters in cettain of ifs
Senate and ITouse districts, particularly in the mctrop-

olitan Atlanta area, black voters in those districts may
" have had a cognizable § 2 claim based on dilution of

their votes through packing. {J.5.206a, n.82}.

& - With the near universal view of minority legislators that
£ bupermajorities  unnecessarily  wasted African  American
- votes, and with the evidence establishing an undisputed
. ability of African American candidates to win in districts with

% - 50% RVAP and lower, a charge of dilution by vote packing
& would hardly be frivolous.

g;: - }

2* II. SECTION 5 CANNOT CONSTITUTIONALLY

o

REQUIRE THE DRAWING OF SUPER-
MAJORITY MINORITY LEGISLATIVE DIS-
TRICTS IN ORDER TQ CREATE SAFE SEATS,
RATHER THAN SEATS THAT AFEQRD
MINORITIES EQUAL OPPORTUNITIES TO
WIN,

% The majority’s interpretation of § 5 leads to plainly uncon-
2 stitutional results, As originally enacied, the Voting Rights
= Act did not prohibit dilutive voting systems unless the system
- was itself unconstitutional and motivated by a purpose to
= dlscnmmate Rogers v. Lodge, 458 US. 613 (1982); Ciy
-,'ﬂf Mobile v. Bolden, 446 U.S, 55 (1980). Section 2 was
_ dmended in 1982 to prohibit electoral systems that “resulted™
iny discrimination, regardiess of purpose. Thornburg v. Gin-

EEES supra. Sections 2 and 5 are constitutional even though
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they reach practices that have only a discrinlinatory impact,
regardless of purpose. Logez v. Moiterey County, 525 US.
266, 282-84 (1999); Citv of Rome v. United States, 446 US.
156 (1980).

Legislation which deters or remedies constitutional
viotations can fall within the sweep of Congress’
enforcement power even if in the process it prohibits
conduct which is not itself unconstitulional and intrudes

into legistative spheres of autonomy previously reserved
to the States. Lopez, supra at 282-83.

The constituttona!l foundatien of both § 2 and § 5 is that
they provide substaniive prolection for the legitimate rights of
minerity voters. By expanding § 5 beyond a ban against dis-
criminatory practices ko requive that states draw sate muinority
districts, however, would leave this statuic devoid of consti-
tutional footing. Congress is empowered to prohibit the states
from maintaining discriminatory voting laws, Lopez, but there
is no constitutional basis for Congress to mandate the creation
of safe seats with guaranteed political outcomes. That would
nat be legislation that climinated discrimination.

In Bush v. Vera, supra, the Court addiessed the consiitu-
tional power of the State to draw districis designed to do
more than remedy the kind of vate dilution prohibited by § 2.
The Court held in that case that it was unconstitutional for the
Texas legislature to draw districts for racial purposes that
were not required by § 2. Here, the district court’s admifted
purpose for increasing the BVAPs in Georgia's Senate was
not to address voting discrimination—which was at least
offered as a justification in the Texas case—but simply to
create safe minority seats. Georgia could not constitutionally
have drawn such districis on its own for the purpose of
creating safe seats. That being the case, surely § 5 cannot be
constitutionally construed to require the State to do so.
Guarantecing a particular political resull is not a constitu-
tionally legitimate goal.
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The inevitable consequences of the district court’s ruling
point equally to its error, Under the court’s holding, demo-
graphic changes from one census to another would strip
covered states like Georgia of their rightful authority to make
political choices. Georgia’s majority BVAP districts had
relatively high black majorities throughout the 1990s.
Demographic changes reflected in the 2000 census increased
the BVYAPs even further in the existing majority minority
districts. {P.Exs.10,11D). According to the district court,
ance a szat thus becomes safe through demographic changes,
it must be kept safe forever. Section 5 effectively imposes a
onc-way march towards maximizaiion. The district court’s
ruling dictates an inexorable “ralcheting up” precess, with
Georgia losing its authority to make reasonable redistricting
choices along the way. That is true even though its choices
are nondiscriminatory and provide minorities with equal
electoral opportunities. Judge Edwards acknowledged that
this is exactly what would occur under the courf’s inter-
pretation of § 5. He referred to the process approvingly as a
“one-way ratchet imposed by § 5 [which] means that tangible
gains made by African American voters need not be
surrendered merely because the Stale has sought to undo
those gaing with a plan that is (perhaps) nol independently
urdawiul under § 2.7 (1.8.152a).

If § 5 were so construed, covered states like Georgia would
ultimately be compelled to have the maximum possible num-
ber of supermajority, safe districts, Section 5 would ukti-
mately paint Georgia into a corner whete its political choices
would be ordained by the demographic happenstance of the
past. Section 5 would have been applied to mandate what § 2
does not require, Johason v. DeGrandy, supra, and § 5 would
Lhave been intcrpreted to mandate what this Court has repeal-
cdly held to be uncoastitutional under § 5, the purposefui
creation of supermajority districts based predominantly on
race. E.g., Bush v. Vera, supra; Miller v. Joltnson, supra.
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I. PRIVATE PARTIES SHO{LD NOT BE
ALLOWED TO INTERVENE IN A SECTION 5
PRECLEARANCE ACTION AND ASSUME THE
ROLE AND AUTHORITY OF THE ATTORNEY
GENERAL.

At the trial of this action, the United States did not contend
that Georgia’s Houwse or congressional reapportionment plans
violated § 5. As for Georgia's Senate plan, the United States
contended that only three out of 56 disiricts were retio-
gressive,  The district court at first denied  Islervention
because to do so would ““asccommodate the inlervenor{s’]
quest for a forum in which lo test a voring plan’ which the
United States does nol conend violates the Voling Rights
Act.” (1S, 216a; citing City of Dallas v. United States, 482
F.5upp. 183 {D.D.C. 1980)). Scvent days before trial, how-
ever, the count reversed itselfand permitted the intervenors fo
contest all three plans, including the congressional and House
plans that were conceded by the DOJ not o be relrogressive.
{L.S. 214a). '

Section § preclearance proceedings are unigue statutory
creations.  No other fedeml law so inlrudes wpen basic
principles of federalism. Bassier Pareish [ supra al 479,
Under § 5, state legislatures are stripped of their antherity to
chanpe electoral laws in any regard untl they fist oblain
federal sanction. The district court's expansion of § § pro-
ceeddings to give pivale citizens the smne power and
authorify as the Aitorney General exacerbates a statutory
anomaly that is alrcady stretched to the constitutional limit,

[na§ 5 administrative submission, the Attomey General
alone possesses authority toobject o a praposed redisiricting
plan. See Morris v. Gresseite, 432 US. 491 (1977). In &
civil action for preclearance, the Afiorney Genenl maintains
his utique role as the soie statutorily designated defendant,
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Noi a word in the Voting Rights Ack hints that private citizens
possess a right to inlervene and arngate {n themselves the
enormous responsibilities and power of the Attorney General.

In AMorvis, supra, the Court recognized that § 5 preclear-
ance determinations have no place for participation by third
parfies. The Attorney General's failure to object under § 5 is
conclusive, immune from any subsequent review, The usual
apthority given private parties under the APA and other
statutes to challenge agency decisions is inapplicable under §
5. In so hoiding, this Court emphasized the extraordinarily
harsh nature of § 5; the need for expeditious treatment of
preciearance claims; the fact that § 5 preciearance does oot
preclude anyone from otherwise challenging the precleared
voting practice; ' and the Attorney General’s unigue power
and duty under § 5. & 501-07. The same considerations
preciude intervention by “privaie aliorneys general.”

Oiher courts have agreed with appellant’s opposition o
intervention. In State of Georgia v. Reno, 881 F.Supp. 7
(D.D.C. 1995} {three-judge court), the disirict court denied
intervention in a preclearance action, and that ruling was
sumrnarily alfinned by this Court. Broets v. Georgia, 516
.S, 1021 (1995). While four Fustices indicated that they
would have remanded the case for further consideration in
light of the United States’ withdrawal of its appeal, 516 U.S.
at 1021, no Justice wrote that the denial of intervention was
improper. la other cases under the Voting Righis Act, the
disirict court has held intervention inappropriate because of
the Attorney General’s unique statutory role. B.g, Apache
County v. United States, 256 F.Supp. 903 (D.D.C. 1966}
(three-judge court) (bailout case under § 4(a)). In Apache
County, the disirict court reasoned that “the right enforced by
[the statute] is a public right, appertaining not to individual

" Under the express terms of § 5, the grant of a declaraiory judgment
in a preclearance action does not prevent volers from pursuing any
substantive clalms they might have.
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citizens, but to the United States itself.” fd 906, This Count
cited Apache Coundy with approval in N4ACP v, New York,
413 U.S. 345, 369 {1973), which upheld denial of inter-
vention in a § 4 action, The Court reasoned “that there wete
no unusual cireumstances warranting interven{ton,” including
no alleged injury, no showing of inadequale represeitation by
the Altorney General, and no impairment of any private right,
fd. 368, In a § 5 case, private parties cannot assert any *‘lm-
pairment ¢f a right” since they have neither substantive nor
procedural “rights” under § 5.

States should not be subjected te the political stratapems of
intervenors wearing the mantle of private attormeys gencral.
Expeditious decisions are critical in § 5 actions, especially in
redisiriciing, Final judgments must be rendered prior to the
next election, which leaves little time in siates like Georgia
that have legislative elections every two years. The district
court noted that if handled this case “with all possible speed”™
(J.8.27a), vet it still took eight months to final judgment,
(reorgia v. Reno, supra, went on for tive pears in the district
gourt. The intervenors here expanded the scape of the case
fiom (hree Senate districts (o tnelude the entire Georpia
House and congressional plans. They prevented the court
fom entering a consent decree as to the House and con-
gressional plans, which would otherwise have occurred
manths befare judpment was ultimately entered. In addition
to the much greater efficiency of prefrial proceedings that
would have resulied from such a consent decree, prompt final
Judgments would have atlowed voters and candidates to know
much sooner what the districts would be.  Any possibility of
settlement discussions regarding the Senate plan were also
precluded, as a practical matter, by the intcrvenors' much
broader objections than those ot the DOJ. (Tr.76-79, 2/8/02).

The inappropriateness of infervention in this case also
follows from Fed. B. Civ. P. 24. There is clearly no “right” to
intervene here under Rule 24(z}. Section 5 provides ne such
right and intervenors have no legal “interest™ that can be
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either “impaired or impeded” by denial of intervention.?
Meither does permissive intervention lie in a § S case because
the claims and defenses in the case are defined by the
pleadings of plaintiff and the United States. The intervenors’
desire to object to all of Georgia’s redistricting statutes did
not endow them with a “claim or defense™ in common with
the “main action.” Thal failure should be fatal to infervention
under Rule 24, independent of the greater policy and statutory
concerns inherent in the very structure of § 5.

The reguirement that intervenors have a real “claim or
defense” was addressed at length by the concurting opinion
of Tustice O'Connor in Damond v. Charles, 476 US. 534, 74
(1986}, In Digmond, the district court had permitted a pedia-
trician to infervene in an action filed by physicians attacking
[llinois' abortion law. The Siate iiself acquiesced in the
permanent injunction that was affirmed by the Seventh
Cireuit, but the intervenor sought to appeal to this Court, lna
unanimous epinion, this Court dismissed the appeal for want
of jurisdietion because the intervenor did not have a sufTicient
legal interest to permit him to pursue issues acquiesced in by
the State. Ouly the government itsell had a sufficient, cog-
nizable interest in defending its statutes. Justice O'Connor’s
concurrence addressed this issue and the “claim or defense™
requirement of Bule 24 at sone length:

The werds “claim or defense” manifestly refer to the
kinds of claims or defenses that can be raised in courts
of law as patt of an actual or impending taw suit, as is
coufiimed by Rule 24{c)'s tequircment that a perscn
desiring to intervenc serve a motion stating “the grounds
therefor” and “accompanied by a pleading setting forth
the claim or defense for which intervention is sought.”
Thus, although permissive iniervention “plainly dis-
penses with any requirement that the intervenor shall
have a direct personal or pecuniary interest in the subject

'? See note | L supra.
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of the litigation,” SEC v. United States Reafty & fm-
provement Co., 310 U.S. 434, 459 {1940), il plainly does
require an interest sulficient fo support a legal claim or
defense which is “founded upon [that] interest” and
which satisfies the Rule’s commonality requirement.
Pr. Diamond simply has no claim or defense in this
sense; he asserts no actual, present interest that would
permit him to sue or be sued by appelless, or the State of
[tlinois, or anyone else, in an action sharing common
questions of law or fact with those at issuc in this
litigation, fd. 76-77 (O'Connaor, J., concurring, joined by
Burger, C.J., and Rehnquist, J.).

The same reasoning applies to the intervenars here. They
have no legal claim or defense founded upon their political
interest 1n this action. Indeed, the circumsiances are far more
compelling in a § 5 case than in Diemond because of the
unique declaratory judgment procedure established by § 5.

CONCLUSION

For the foregoing reasons, the State of Georgia respectfully
requests that the Court reverse the Aprd 5, 2002, judgment of
the district court and direct that couri to cnter judgment
precicaring the 2031 Senate Plan at issuc,
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