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48(67,21635(6(17('
 :KHWKHU WKH IHGHUDO JRYHUQPHQW FDQ UHSXGLDWH ZLWKRXW
OLDELOLW\ H[SUHVV FRQWUDFWXDO FRPPLWPHQWV IRU ZKLFK LW KDV
UHFHLYHG YDOXDEOH FRQVLGHUDWLRQ HLWKHU E\ VSHQGLQJ GRZQ
GLVFUHWLRQDU\ DJHQF\ DSSURSULDWLRQV RWKHUZLVH DYDLODEOH WR
SD\ LWV FRQWUDFWV RU VLPSO\ E\ FKDQJLQJ WKH ODZ DQG WKH
FRQWUDFWVUHWURDFWLYHO\
 :KHWKHU JRYHUQPHQW FRQWUDFW SD\PHQW ULJKWV WKDW DUH
FRQWLQJHQW RQ ³WKH DYDLODELOLW\ RI DSSURSULDWLRQV´ YHVW ZKHQ
DQ DJHQF\ UHFHLYHV D OXPSVXP DSSURSULDWLRQ WKDW LV OHJDOO\
DYDLODEOH WR SD\ WKH FRQWUDFWV²DV LV WKH ODZ RI WKH )HGHUDO
&LUFXLW XQGHU %ODFNKDZN +HDWLQJ²RU LV WKH JRYHUQPHQW¶V
OLDELOLW\FDOFXODWHGRQO\DWWKHHQGRIWKH\HDUDIWHUWKHDJHQF\
KDV VSHQW LWV DSSURSULDWLRQV RQ RWKHU DFWLYLWLHV DV WKH 7HQWK
&LUFXLWUXOHGEHORZ

L

LL


3$57,(6727+(352&((',1*6

3HWLWLRQHUV SODLQWLIIVDSSHOODQWV EHORZ DUH WKH &KHURNHH
1DWLRQ RI 2NODKRPD DQG WKH 6KRVKRQH3DLXWH 7ULEHV RI WKH
'XFN9DOOH\5HVHUYDWLRQ1HYDGD7KH\EURXJKWWKLVDFWLRQ
RQWKHLURZQEHKDOI
5HVSRQGHQWV GHIHQGDQWVDSSHOOHHV EHORZ DUH WKH 8QLWHG
6WDWHV 6HFUHWDU\ RI +HDOWK DQG +XPDQ 6HUYLFHV 7RPP\
7KRPSVRQ DQG ,QWHULP 'LUHFWRU RI WKH 86 ,QGLDQ +HDOWK
6HUYLFH &KDUOHV *ULP  'LUHFWRU *ULP KDV EHHQ VXEVWLWXWHG
SXUVXDQWWR6&W5XOH ,QGLYLGXDOUHVSRQGHQWVDUHVXHG
LQWKHLURIILFLDOFDSDFLWLHV
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$33(1',;$
2SLQLRQ RI WKH &RXUW RI $SSHDOV IRU WKH 7HQWK
&LUFXLWILOHG1RYHPEHU 

D

$33(1',;%
2SLQLRQ RI WKH 'LVWULFW &RXUW IRU WKH (DVWHUQ
'LVWULFWRI2NODKRPDILOHG-XQH

D

$33(1',;&
2UGHU RI WKH &RXUW RI $SSHDOV IRU WKH 7HQWK &LU
FXLW GHQ\LQJ SHWLWLRQ IRU UHKHDULQJ HQ EDQF ILOHG
-DQXDU\ 

D

$33(1',;'
6WDWXWRU\SURYLVLRQVLQYROYHG 

D

$33(1',;(
6WDWXWHV FRQGLWLRQLQJ DJHQF\ FRQWUDFWLQJ DXWKRULW\
RQWKHDYDLODELOLW\RIDSSURSULDWLRQV 
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6HFXULW\(QWUDSPHQW86  

%URZQ Y 0DUTXHWWH 6DY DQG /RDQ $VV¶Q 
)G WK&LU 

&DOOHMDV Y 0F0DKRQ  )G  WK &LU
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%RQMRUQR86  

/LQFROQY9LJLO86  

/LTXLOX[ *DV &RUS Y 0DUWLQ *DV 6DOHV 
)G VW&LU 

/RSH] Y $& 6 ,QF  )G  )HG &LU
 

/\QFKY8QLWHG6WDWHV86   
0DVVDFKXVHWWV%D\7UDQV$XWKY8QLWHG6WDWHV
)G )HG&LU 
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27+(5$87+25,7,(6
20% &LUFXODU $   DYDLODEOH DW KWWS
FOLQWRQQDUDJRYPHGLDSGIDDSGI
3¶ %  
 )  < 
-DQ   %XGJHW $SSHQGL[ DYDLODEOH DW
KWWSZDFFHVVJSRJRYXVEXGJHWI\DSS
BGRZQKWPO 
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-DQ   %XGJHW $SSHQGL[ DYDLODEOH DW
KWWSZDFFHVVJSRJRYXVEXGJHWI\DSS
BGRZQKWPO 

86 *HQHUDO $FFRXQWLQJ 2IILFH 3ULQFLSOHV RI
)HGHUDO $SSURSULDWLRQV /DZ DYDLODEOH RQ
:HVWODZXQGHU³*$25('%22.´ 



,1 7+(

6XSUHPH&RXUWRIWKH8QLWHG6WDWHV



²²²²
1RBB
²²²²

&+(52.(( 1$7,21DQG6+26+21(3$,87(
75,%(6 2) 7+( '8&. 9$//(< 5(6(59$7,21
3HWLWLRQHUV
Y
81,7(' 67$7(6 2) $0(5,&$
7200< 7+2036216HFUHWDU\RIWKH8QLWHG6WDWHV
'HSDUWPHQWRI+HDOWKDQG+XPDQ6HUYLFHVHWDO
5HVSRQGHQWV
²²²²
3HWLWLRQIRUD:ULWRI&HUWLRUDULWRWKH
8QLWHG6WDWHV&RXUWRI$SSHDOV
IRUWKH7HQWK&LUFXLW
²²²²
3(7,7,21)25$:5,72)&(57,25$5,
²²²²
7KH &KHURNHH 1DWLRQ RI 2NODKRPD DQG WKH 6KRVKRQH
3DLXWH 7ULEHV RI WKH 'XFN 9DOOH\ 5HVHUYDWLRQ LQ 1HYDGD
SHWLWLRQIRUDZULWRIFHUWLRUDULWRUHYLHZWKHMXGJPHQWRIWKH
&RXUWRI$SSHDOVIRUWKH7HQWK&LUFXLWLQWKLVFDVH


23,1,216%(/2:

7KH7HQWK&LUFXLWRSLQLRQLVUHSRUWHGDW)GDQG
UHSULQWHGLQWKH$SSHQGL[KHUHWR ³$SS´ DWD7KDWRSLQLRQ
DIILUPHG WKH 2UGHU RI WKH 'LVWULFW &RXUW IRU WKH (DVWHUQ
'LVWULFW RI 2NODKRPD ZKLFK LV UHSRUWHG DW  ) 6XSS G
DQGUHSULQWHGDW$SSD





-85,6',&7,21

7KH MXGJPHQW RI WKH FRXUW RI DSSHDOV ZDV HQWHUHG RQ
1RYHPEHU$SSD$WLPHO\SHWLWLRQIRUUHKHDU
LQJHQEDQFZDVGHQLHGRQ-DQXDU\$SSD7KH
MXULVGLFWLRQ RI WKLV &RXUW LV LQYRNHG SXUVXDQW WR  86&
  


67$78725<3529,6,216,192/9('

3HUWLQHQW SURYLVLRQV RI WKH ,QGLDQ 6HOI'HWHUPLQDWLRQ DQG
(GXFDWLRQ $VVLVWDQFH $FW RI  DV DPHQGHG ³,6'$´ RU
³$FW´   86&   HW VHT DQG WKH ILVFDO \HDU ³)<´ 
 DQG  $SSURSULDWLRQV $FWV DUH UHSULQWHG DW $SS
DD


,1752'8&7,21

7KLVFDVHSUHVHQWVLVVXHVRIH[WUDRUGLQDU\LPSRUWDQFHWRWKH
IHGHUDOJRYHUQPHQW¶VUHOLDELOLW\DVDFRQWUDFWLQJSDUW\DQGWR
WKH VDQFWLW\ RI JRYHUQPHQW FRQWUDFWV  7KUHH WLPHV LQ UHFHQW
\HDUV WKLV &RXUW KDV EHHQ IRUFHG WR FRPSHO WKH )HGHUDO
*RYHUQPHQWWRUHVSHFWLWVFRQWUDFWLQJSDUWLHV¶ULJKWVLQRUGHU
WRVDIHJXDUGWKH JRYHUQPHQW¶VORQJWHUPLQWHUHVWLQHQVXULQJ
D UHOLDEOH VRXUFH RI SURYLGHUV RI JRRGV DQG VHUYLFHV  6HH
)UDQFRQLD $VVRF Y 8QLWHG 6WDWHV  6 &W   
0RELO 2LO ([SORUDWLRQ DQG 3URGXFLQJ 6RXWKHDVW ,QF Y
8QLWHG6WDWHV86  8QLWHG6WDWHVY:LQVWDU
86  7KLVFDVHLVWKHQH[WORJLFDOVWHSLQWKH
VHTXHQFHEHJXQE\WKRVHGHFLVLRQV
$WLVVXHKHUHLVDGLVSXWHWKUXVWXSRQWZR,QGLDQWULEHVWKDW
FRQWUDFWHGZLWKWKH8QLWHG6WDWHVWRRSHUDWHIHGHUDOKRVSLWDOV
DQG FOLQLFV DW D SULFH IL[HG E\ VWDWXWH DQG WKH UHOHYDQW
FRQWUDFWV,QHDFKLQVWDQFHDVZLWKKXQGUHGVRIRWKHU,QGLDQ
WULEHV WKH 8QLWHG 6WDWHV ,QGLDQ +HDOWK 6HUYLFH LQLWLDOO\ KDG
VXIILFLHQW IXQGV WR SD\ WKH FRQWUDFWV EXW DOORFDWHG WKRVH
DSSURSULDWLRQVLQVWHDGWRRWKHUGLVFUHWLRQDU\DJHQF\H[SHQVHV
LQFOXGLQJ H[SHQVHV &RQJUHVV E\ VWDWXWH H[SUHVVO\ SURKLELWHG


WKHDJHQF\IURPIDYRULQJRYHUWKHFRQWUDFWV7KHNH\LVVXHLV
ZKHWKHU D IHGHUDO DJHQF\ PD\ XQLODWHUDOO\ FDQFHO WKH 8QLWHG
6WDWHV¶FRQWUDFWREOLJDWLRQVE\VSHQGLQJLWVPRQH\HOVHZKHUH
7KH 7HQWK &LUFXLW KHOG WKH 8QLWHG 6WDWHV IUHH RI DQ\ OLD
ELOLW\ZKDWVRHYHUIRULWVIDLOXUHWRSD\IXOO\RQWKHFRQWUDFWV
,Q D UXOLQJ ZLWK SURIRXQG LPSOLFDWLRQV IRU WKH VDQFWLW\ RI DOO
JRYHUQPHQWFRQWUDFWVWKH7HQWK&LUFXLWGLGVRILUVWE\VHL]LQJ
XSRQPHUHDSSURSULDWLRQVFRPPLWWHHODQJXDJH²ZKDW-XVWLFH
6FDOLD KDV FDOOHG WKH ³HQWUDLOV RI OHJLVODWLYH KLVWRU\´²WR
SHUPLWDJRYHUQPHQWDJHQF\WRHVFDSHDOWRJHWKHULWVFRQWUDFW
REOLJDWLRQV7KHQDVDEDFNVWRSWKHFRXUWEHORZVDQFWLRQHG
&RQJUHVV¶ UHWXUQLQJ \HDUV ODWHU DQG UHWURDFWLYHO\ UHSXGLDWLQJ
WKH 8QLWHG 6WDWHV¶ FRQWUDFWXDO FRPPLWPHQWV ZLWK LPSXQLW\
,Q VR UXOLQJ WKH FLUFXLW FRXUW KDV MHRSDUGL]HG WKH LPSOH
PHQWDWLRQ RI KXQGUHGV RI JRYHUQPHQW FRQWUDFWV ZLWK ,QGLDQ
WULEHVWKURXJKRXWWKH1DWLRQZKLOHDOVRFDOOLQJLQWRTXHVWLRQ
WKH QDWXUH RI WKH 8QLWHG 6WDWHV¶ REOLJDWLRQ WR DOO RWKHU
JRYHUQPHQWFRQWUDFWRUV
$OO RI WKLV FRPHV DV D VWXQQLQJ VXUSULVH IRU LW KDV ORQJ
EHHQWKHODZRIWKH)HGHUDO&LUFXLWWKDWJRYHUQPHQWFRQWUDFW
REOLJDWLRQV PXVW EH SDLG RXW RI XQUHVWULFWHG DJHQF\ DSSUR
SULDWLRQV WKDW DUH OHJDOO\ DYDLODEOH IRU WKDW SXUSRVH HYHQ LI
GRLQJ VR UHTXLUHV LQWHUQDO DJHQF\ UHEXGJHWLQJ  (J %ODFN
KDZN+HDWLQJ 3OXPELQJ&RY8QLWHG6WDWHV)G
&W &O    7KDW FRXUW KDV ORQJ KHOG WKDW ZKHQ WKH
JRYHUQPHQW IDLOV WR XVH XQUHVWULFWHG PRQH\ LW LV OLDEOH LQ
GDPDJHV ,G  7KXV HYHQ LI WKH JRYHUQPHQW¶V FRQWUDFW
REOLJDWLRQV DUH OLPLWHG E\ DYDLODEOH DSSURSULDWLRQV WKH
8QLWHG6WDWHVFDQQRWLQYRNHWKDWOLPLWDWLRQZLWKRXWDQH[SUHVV
FRQJUHVVLRQDO OLPLWDWLRQ LQ DQ DSSURSULDWLRQV DFW  %DEELWW Y
2JODOD6LRX[7ULEDO3XEOLF6DIHW\'HSW)G )HG




,QW O 8QLRQ Y 'RQRYDQ

 )G  

'& &LU  

7KHUH DUH DW OHDVW  VWDWXWHV WKDW XQDPELJXRXVO\ OLPLW DQ DJHQF\¶V

FRQWUDFWLQJ DXWKRULW\ WR WKH DYDLODELOLW\ RI DSSURSULDWLRQV $SS DD


&LU   DFFRUG 6KRVKRQH%DQQRFN 7ULEHV Y 6HFUHWDU\
)G WK&LU 6XFKDFRQJUHVVLRQDOOLPLWDWLRQ
ZDV QRWDEO\ DEVHQW KHUH ZLWK UHVSHFW WR RQJRLQJ ,6'$
FRQWUDFWV ZLWK WKH ,QGLDQ +HDOWK 6HUYLFH  ,QGHHG LQ UHFRJ
QLWLRQ RI WKRVH YHU\ UXOHV WKH 8QLWHG 6WDWHV KDV DOUHDG\
VHWWOHG YLUWXDOO\ LGHQWLFDO EUHDFK RI FRQWUDFW FODLPV DJDLQVW
,+6¶VVLVWHUDJHQF\WKH%XUHDXRI,QGLDQ$IIDLUV ³%,$´ RQ
DFODVVEDVLV7KH7HQWK&LUFXLW¶VGHFLVLRQFRQWUDYHQHVWKHVH
ZHOOHVWDEOLVKHG UXOHV FRQYHUWLQJ JRYHUQPHQW FRQWUDFWV LQWR
GLVFUHWLRQDU\ JUDQWV GHSHQGHQW RQ WKH ZKLP RI JRYHUQPHQW
DJHQFLHVWRVSHQGRUQRWWRVSHQGXQUHVWULFWHGDSSURSULDWLRQV
RQQRQFRQWUDFWXDOREOLJDWLRQVILUVW$FFRUGLQJO\WKLV&RXUW
VKRXOGJUDQWWKHSHWLWLRQDQGUHDIILUPWKHVDQFWLW\RIJRYHUQ
PHQW FRQWUDFWV DQG WKH UHVSRQVLELOLWLHV LQFXPEHQW XSRQ WKH
JRYHUQPHQWZKHQLWDJUHHVWREHFRPHDFRQWUDFWLQJSDUW\
67$7(0(172)7+(&$6(
D 7KHUH DUH  ,QGLDQ WULEHV DQG LQWHUWULEDO RUJDQL
]DWLRQV LQ WKH 8QLWHG 6WDWHV WKDW DQQXDOO\ FRQWUDFW ZLWK WKH
86 ,QGLDQ +HDOWK 6HUYLFH ³,+6´  XQGHU WKH ,6'$ WR
DGPLQLVWHU LWV GLYHUVH KHDOWK FDUH SURJUDPV  0RVW RI WKHVH
SURJUDPV DUH RSHUDWHG RQ HFRQRPLFDOO\ GHSUHVVHG UXUDO
,QGLDQ UHVHUYDWLRQV VLWXDWHG LQ  VWDWHV  (DFK VXPPHU ,+6
HQWHUV LQWR WKHVH FRQWUDFWV LQ DGYDQFH RI DSSURSULDWLRQV IRU
WKH FRPLQJ ILVFDO \HDU W\SLFDOO\ WR DGPLQLVWHU D UHPRWH ,+6
KRVSLWDOFOLQLFRUFRPPXQLW\KHDOWKFDUHSURJUDP
E ,Q&RQJUHVVHQDFWHGWKH,QGLDQ6HOI'HWHUPLQDWLRQ
$FWFRPPLWWLQJWKLV1DWLRQWR³WKHHVWDEOLVKPHQWRIDPHDQ
LQJIXO ,QGLDQ VHOIGHWHUPLQDWLRQ SROLF\ ZKLFK ZLOO SHUPLW DQ



5DPDK 1DYDMR &KDSWHU Y %DEELWW



ILUVW SDUWLDO VHWWOHPHQW 

) 6XSS G BB  :/ 
SDUWLDO

VHWWOHPHQW

DSSURYLQJ

DULVLQJ LQ \HDUV ZKHQ

DV KHUH

 ) 6XSS G 

' 10

5DPDK 1DYDMR &KDSWHU Y 1RUWRQ


' 10 'HF  

VHWWOHPHQW

RI

FRQWUDFW

GDPDJH

BB

VHFRQG
FODLPV

&RQJUHVV GLG QRW OLPLW DJHQF\ FRQWUDFW

SD\PHQWV WR ³QRW WR H[FHHG´ D JLYHQ VXP DQG WKXV GLG QRW ³FDS´ VXFK
SD\PHQWV 


RUGHUO\ WUDQVLWLRQ IURP WKH )HGHUDO GRPLQDWLRQ RI SURJUDPV
IRU DQG VHUYLFHV WR ,QGLDQV WR HIIHFWLYH DQG PHDQLQJIXO
SDUWLFLSDWLRQ E\ WKH ,QGLDQ SHRSOH LQ WKH SODQQLQJ FRQGXFW
DQG DGPLQLVWUDWLRQ RI WKRVH SURJUDPV DQG VHUYLFHV´  
86&D E 
7R LPSOHPHQW WKLV FKDQJH LQ IHGHUDO ,QGLDQ SROLF\ &RQ
JUHVV ³GLUHFWHG´ WKH 6HFUHWDU\ ³XSRQ WKH UHTXHVW RI DQ\
,QGLDQ WULEH    WR HQWHU LQWR D VHOIGHWHUPLQDWLRQ FRQWUDFW´
,GI D   HPSKDGGHG 8QGHUDQ,6'$FRQWUDFWWKH
6HFUHWDU\ LV WKHQ UHTXLUHG WR GLYHVW KLPVHOI ERWK RI WKH
DXWKRULW\ WR RSHUDWH WKH FRQWUDFWHG SURJUDPV DQG RI DOO
IXQGLQJ DVVRFLDWHG ZLWK WKRVH SURJUDPV  ,G  I D  
M D  ,QWKHHYHQWRIDGLVSXWHWKH&RQWUDFW'LVSXWHV
$FW SURYLGHV D UHPHG\ LQ GDPDJHV  ,G  P D  G 
UHIHUHQFLQJ86&HWVHT 
F &RQJUHVV LQ WKH ,6'$ UHTXLUHG WKDW ³>X@SRQ WKH
DSSURYDO RI D VHOIGHWHUPLQDWLRQ FRQWUDFW WKH 6HFUHWDU\ VKDOO
DGG WR WKH FRQWUDFW WKH IXOO DPRXQW RI IXQGV WR ZKLFK WKH
FRQWUDFWRU LV HQWLWOHG XQGHU > M D @´ LG  M J 
HPSK DGGHG  DQG LW PDQGDWHG WKDW WKH FRQWUDFW DPRXQW
³VKDOO QRW EH OHVV WKDQ WKH DSSOLFDEOH DPRXQW GHWHUPLQHG
SXUVXDQWWR>M D @´,GO F VHF E   HPSK
DGGHG   6HFWLRQ M D  LQ WXUQ UHTXLUHV LQ SDUDJUDSK  
WKDW ³>W@KH DPRXQW RI IXQGV SURYLGHG XQGHU WKH WHUPV RI
VHOIGHWHUPLQDWLRQ FRQWUDFWV     VKDOO QRW EH OHVV WKDQ WKH
DSSURSULDWH6HFUHWDU\ZRXOGKDYHRWKHUZLVHSURYLGHGIRUWKH
RSHUDWLRQ RI WKH SURJUDPV    IRU WKH SHULRG FRYHUHG E\ WKH
FRQWUDFW´DQGLQSDUDJUDSK  WKDW³>W@KHUHVKDOOEHDGGHGWR
WKHDPRXQWUHTXLUHGE\SDUDJUDSK  FRQWUDFWVXSSRUWFRVWV´
(PSK DGGHG   6HH DOVR LG  M D       
GHVFULELQJ WKH UHTXLUHG ³FRQWUDFW VXSSRUW FRVWV´ WKDW ³VKDOO
EH DGGHG´ WR WKH FRQWUDFW   7KHVH FRQWUDFW VXSSRUW FRVWV
LQFOXGH
  SRROHG³LQGLUHFWFRVWV´WRDGPLQLVWHUDOOWULEDORSHU
DWLRQV E I M D  $ LL DQG


  FHUWDLQ XQSRROHG ³GLUHFW´ FRVWV VXFK DV ZRUNHUV
FRPSHQVDWLRQ LQVXUDQFH WKDW VSHFLILFDOO\ VXSSRUW WKH
,6'$FRQWUDFW M D  $ L 
7KH GHVFULEHG ³FRQWUDFW VXSSRUW FRVWV´ FRYHU WKH ³IL[HG´
RYHUKHDGFRVWVWULEDOFRQWUDFWRUVPXVWLQFXUWRFDUU\RXWWKHVH
IHGHUDOFRQWUDFWV²FRVWVZKLFKZKHQXQUHLPEXUVHGPXVWEH
DEVRUEHG WKURXJK SURJUDP UHGXFWLRQV  &RQJUHVV LQ 
DGGHGWKHVHFRQWUDFWVXSSRUWFRVWSD\PHQWSURYLVLRQVEHFDXVH
,+6¶VKLVWRULFXQGHUSD\PHQWRIWKRVHFRVWVKDGEHFRPH³WKH
VLQJOH PRVW VHULRXV SUREOHP ZLWK LPSOHPHQWDWLRQ RI WKH
,QGLDQ VHOIGHWHUPLQDWLRQ SROLF\´ 6 5HS  DW 
   6HH DOVR 5DPDK 1DYDMR 6FKRRO %G Y %DEELWW 
)G   '& &LU   ³>,+6 DQG %,$@   
µV\VWHPDWLFDOO\ YLRODW>HG@¶ WKH 7ULEHV¶ ULJKWV LQ WKH DUHD RI
LQGLUHFWFRVWV´ TXRWLQJ65HSDW7KH6HQDWH
&RPPLWWHHDGGHGSRLQWHGO\
)XOOIXQGLQJRIWULEDOLQGLUHFWFRVWVDVVRFLDWHGZLWKVHOI
GHWHUPLQDWLRQ FRQWUDFWV LV HVVHQWLDO LI WKH IHGHUDO SROLF\
RI,QGLDQ6HOI'HWHUPLQDWLRQLVWRVXFFHHG
6 5HS  DW   7KHVH PHDVXUHV ZHUH HQDFWHG WR
PDNH FOHDU WKDW ³>,+6@ PXVW FHDVH WKH SUDFWLFH RI UHTXLULQJ
WULEDO FRQWUDFWRUV WR WDNH LQGLUHFW FRVWV IURP WKH GLUHFW
SURJUDP FRVWV ZKLFK UHVXOWV LQ GHFUHDVHG DPRXQWV RI IXQGV
IRUVHUYLFHV´,GDW6HHDOVR86&M E  
     DOO SURKLELWLQJ ,+6 XQGHUSD\PHQWV RI ,6'$ FRQ
WUDFWVWRIXQGRWKHUDJHQF\RSHUDWLRQV 
&RQVLVWHQW ZLWK LWV UHWHQWLRQ RI DXWKRULW\ WR PDNH ILQDO
GHFLVLRQV FRQFHUQLQJ DSSURSULDWLRQV &RQJUHVV DOVR SURYLGHG
WKDW ,+6 FRXOG VSHQG IXQGV RQO\ WR WKH H[WHQW &RQJUHVV
DSSURSULDWHV WR ,+6 IXQGV WKDW DUH OHJDOO\ ³DYDLODE>OH@´ WR
FDUU\RXWWKH,6'$
1RWZLWKVWDQGLQJ DQ\ RWKHU SURYLVLRQ LQ WKLV VXEFKDSWHU
WKHSURYLVLRQRIIXQGVXQGHUWKLVVXEFKDSWHULVVXEMHFWWR



5DPDK 1DYDMR &KDSWHU Y /XMDQ



 )G  

GHVFULELQJ WKHVH DV ³IL[HG´ FRVWV 

WK &LU


WKHDYDLODELOLW\RIDSSURSULDWLRQVDQGWKH6HFUHWDU\LVQRW
UHTXLUHG WR UHGXFH IXQGLQJ IRU SURJUDPV SURMHFWV RU
DFWLYLWLHV VHUYLQJ D WULEH WR PDNH IXQGV DYDLODEOH WR
DQRWKHUWULEHRUWULEDORUJDQL]DWLRQXQGHUWKLVVXEFKDSWHU
,G  M E   )LQDOO\ LQ  &RQJUHVV DGGHG D VSHFLDO
PDQGDWRU\ UXOH RI VWDWXWRU\ FRQVWUXFWLRQ WR SURWHFW WULEDO
FRQWUDFWRUV
  3XUSRVH²(DFK SURYLVLRQ RI WKH >,6'$@ DQG HDFK
SURYLVLRQRIWKLV&RQWUDFWVKDOOEHOLEHUDOO\FRQVWUXHGIRU
WKHEHQHILWRIWKH&RQWUDFWRU   
,GO F VHF D   HPSKDGGHG 
G ,Q )< DQG )< &RQJUHVV DSSURSULDWHG WR ,+6
OXPSVXPDPRXQWVRIELOOLRQDQGELOOLRQUHVSHF
WLYHO\ ³WRFDUU\RXWWKH ,QGLDQ6HOI'HWHUPLQDWLRQ$FW´
LQFOXGLQJWKHSD\PHQWRIFRQWUDFWVXSSRUWFRVWVWRFRQWUDFWRUV
XQGHUWKDW$FW3XE /6WDW  
)<  3XE /   6WDW   
)< 1HLWKHUDSSURSULDWLRQVDFWOLPLWHGWKHSD\PHQWRI
FRQWUDFW VXSSRUW FRVWV IRU RQJRLQJ ,6'$ FRQWUDFWV DQG WKXV
ZLWK WKH H[FHSWLRQ RI IRXU HDUPDUNV  WKH IXOO DSSURSULDWLRQ
ZDV OHJDOO\ DYDLODEOH WR SD\ VXFK FRVWV  $W WKH HQG RI HDFK
\HDU ,+6 UHFRUGHG VXEVWDQWLDO XQREOLJDWHG EDODQFHV RI
 )<  DQG  )<   6HH
35(6,'(17¶6 %8'*(7 )25 ),6&$/ <($5  -DQ  
%XGJHW $SSHQGL[ DW  LGHQW FRGH   UHSRUWLQJ
 DV WKH )< ³DFWXDO´ ³HQG RI \HDU´
³XQREOLJDWHG EDODQFH DYDLODEOH´  35(6,'(17¶6 %8'*(7 )25
),6&$/ <($5  -DQ   %XGJHW $SSHQGL[ DW 
UHSRUWLQJDVWKH)<³DFWXDO´³HQGRI\HDU´
³XQREOLJDWHGEDODQFHDYDLODEOH´  
H ,+6KDVORQJRSHUDWHGWKH2Z\KHH&RPPXQLW\+RVSLWDO
RQ WKH UHPRWH 6KRVKRQH3DLXWH 'XFN 9DOOH\ 5HVHUYDWLRQ LQ
QRUWKHUQ 1HYDGD DORQJ ZLWK D YDULHW\ RI FRPPXQLW\ KHDOWK
SURJUDPV  6LPLODUO\ LQ QRUWKHDVWHUQ 2NODKRPD ,+6 RZQV


WKH 6WLOZHOO DQG 6DOOLVDZ FOLQLFV DQG DOVR IXQGV ³FRQWUDFW
KHDOWKFDUH´ ³&+&´ SK\VLFLDQUHIHUUDOSURJUDPVDQGYDULRXV
FRPPXQLW\KHDOWKSURJUDPVDOOZLWKLQWKH&KHURNHH1DWLRQ¶V
VTXDUHPLOHMXULVGLFWLRQDODUHD
$V )< DSSURDFKHG WKH 6KRVKRQH3DLXWH 7ULEHV
HQWHUHGLQWRDQ,6'$IXQGLQJDJUHHPHQWIRUWKHFRPLQJ\HDU
XQGHUZKLFKWKH7ULEHVDJUHHGWRWDNHRYHUWKHDGPLQLVWUDWLRQ
RIWKH2Z\KHH+RVSLWDORQWKHJRYHUQPHQW¶VEHKDOIZLWKWKH
DJHQF\ WR SD\ IRU WKLV XQGHUWDNLQJ LQ D VLQJOH DPRXQW DW WKH
EHJLQQLQJ RI WKH \HDU ³>V@XEMHFW RQO\ WR WKH DSSURSULDWLRQ RI
IXQGVE\WKH&RQJUHVV´$SSD$VVXEVHTXHQWO\DGMXVWHG
WRUHIOHFWDFWXDO+RVSLWDODSSURSULDWLRQVWKHSDUWLHV¶FRPSDFW
DQGIXQGLQJDJUHHPHQWUHTXLUHG,+6WRSD\WKH7ULEHV¶IL[HG
FRQWUDFWVXSSRUWFRVWVWRWDOLQJDVVRFLDWHGZLWKWKLV
SRUWLRQRIWKHFRQWUDFW$SSDDDD,+6QHYHUSDLG
WKLV VXP  ,G  ,Q DGYDQFH RI )< WKH 7ULEHV RQFH DJDLQ
FRQWUDFWHGXQGHUWKH$FWWREHSDLGIXOO\DWWKHEHJLQQLQJRI
WKH\HDUDQGRQFHDJDLQ,+6IDLOHGWRSD\DQ\RIWKH7ULEHV¶
IL[HG FRQWUDFW VXSSRUW FRVWV DVVRFLDWHG ZLWK WKH RQJRLQJ
RSHUDWLRQRIWKH+RVSLWDO,G$VDFRQVHTXHQFHWKH7ULEHV
ZHUH FRPSHOOHG WR UHGXFH SDWLHQW FDUH WR FRYHU WKH VKRUWIDOO
$SSD
$V )< DSSURDFKHG WKH &KHURNHH 1DWLRQ VLPLODUO\
FRQWUDFWHG WR RSHUDWH WKH 6WLOZHOO DQG 6DOOLVDZ FOLQLFV WZR
&+& SK\VLFLDQ UHIHUUDO SURJUDPV DQG YDULRXV RWKHU ,+6
SURJUDPV  $OO EXW RQH RI WKH WZR &+& SURJUDPV KDG EHHQ
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6KRVKRQH3DLXWH
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UHTXLULQJ ³>R@QH DQQXDO SD\PHQW LQ OXPS VXP WR EH PDGH DQQXDOO\ LQ
DGYDQFH
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2FWREHU
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6KRVKRQH3DLXWH

)<

$)$

UHTXLULQJ ³>R@QH DQQXDO SD\PHQW LQ OXPS VXP WR EH PDGH   ZLWKLQ 
ZRUNLQJ GD\V RI DSSRUWLRQPHQW >E\ 20%@´ 


SDUW RI WKH &KHURNHH¶V RQJRLQJ FRQWUDFWHG RSHUDWLRQV IRU
VHYHUDO\HDUV/LNHWKH6KRVKRQH3DLXWH7ULEHVDOWKRXJKWKH
IXQGLQJDJUHHPHQWDQGDVVRFLDWHGFRPSDFWUHTXLUHGWKDW,+6
IXOO\ SD\ WKH &KHURNHH¶V IL[HG FRQWUDFW VXSSRUW FRVWV DW WKH
EHJLQQLQJ RI WKH \HDU ³>V@XEMHFW RQO\ WR WKH DSSURSULDWLRQ RI
IXQGV E\ WKH &RQJUHVV´ $SS D DD ,+6 SDLG QR
FRQWUDFW VXSSRUW FRVWV DW DOO DVVRFLDWHG ZLWK WKH FOLQLFV DQG
&+&SURJUDPVDQGLWGLGQRWIXOO\SD\WKH&KHURNHH¶VIL[HG
FRVWV DVVRFLDWHG ZLWK RWKHU RQJRLQJ ,+6 SURJUDPV DOVR
DGPLQLVWHUHGXQGHUWKHIXQGLQJDJUHHPHQW
D $IWHU H[KDXVWLQJ WKHLU UHPHGLHV XQGHU WKH &RQWUDFW
'LVSXWHV $FW  86&   HW VHT  DQG  86&
 P G  WKH SHWLWLRQHUV ILOHG WKLV EUHDFK RI FRQWUDFW
DFWLRQ DJDLQVW WKH 8QLWHG 6WDWHV IRU GDPDJHV SXUVXDQW WR
 P D   ,Q WKH PHDQWLPH DQG RQ WKH KHHOV RI D
FRQWHPSRUDQHRXVGHIHDWLQWKHORZHUFRXUWV LQIUDDWQ 
,+6 LQ  VHFXUHG IURP &RQJUHVV ³6HFWLRQ ´ DQ
DSSURSULDWLRQV DFW ULGHU SXUSRUWLQJ UHWURDFWLYHO\ WR GHFODUH
WKDW,+6DSSURSULDWLRQVLQ)<DQG)<KDGDOODORQJ
EHHQ OHJDOO\ XQDYDLODEOH WR SD\ SHWLWLRQHUV DQG RWKHU WULEDO
FRQWUDFWRUV WKHLU IXOO FRQWUDFW VXSSRUW FRVWV GXH XQGHU WKHLU
,6'$FRQWUDFWV
1RWZLWKVWDQGLQJ DQ\ RWKHU SURYLVLRQ RI ODZ DPRXQWV
DSSURSULDWHG WR RU HDUPDUNHG LQ FRPPLWWHH UHSRUWV IRU
WKH >%,$ DQG ,+6@ E\ >WKH )< WKURXJK )<
DSSURSULDWLRQV DFWV@ IRU SD\PHQWV WR WULEHV DQG WULEDO
RUJDQL]DWLRQV IRU FRQWUDFW VXSSRUW FRVWV DVVRFLDWHG ZLWK
VHOIGHWHUPLQDWLRQRUVHOIJRYHUQDQFHFRQWUDFWVZLWK
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&KHURNHH

1DWLRQ

)< $)$ UHTXLULQJ WKDW ³,+6 UHTXHVW DSSRUWLRQPHQW RI  RI WRWDO
)< $)$ IXQGLQJ LQ WKH ILUVW TXDUWHU >DQG@    ZLWKLQ  GD\V >WR@
SURFHVV DQG PDNH DYDLODEOH    WKH DSSRUWLRQHG DPRXQW´ 


WKH >%,$ RU ,+6@ DV IXQGHG E\ VXFK $FWV DUH WKH WRWDO
DPRXQWVDYDLODEOHIRUILVFDO\HDUVWKURXJKIRU
VXFKSXUSRVHV
3XE /     6WDW    ³6HF
WLRQ´ 
3XUVXDQWWRDSUHWULDOSODQWHPSRUDULO\GHIHUULQJDOOGLVFRY
HU\WKH7ULEHVPRYHGIRUSDUWLDOVXPPDU\MXGJPHQWWRHVWDE
OLVK DV D PDWWHU RI ODZ WKDW DSSURSULDWLRQV ZHUH OHJDOO\
DYDLODEOH DW WKH WLPH WR SD\ IXOO\ WKH 7ULEHV¶ FRQWUDFWV DQG
WKDWXQGHU:LQVWDU&RQJUHVVFRXOGQRWODWHUUHWURDFWLYHO\DOWHU
WKH 7ULEHV¶ FRQWUDFW ULJKWV E\ HQDFWLQJ 6HFWLRQ  7KH
6HFUHWDU\FURVVPRYHGIRUVXPPDU\MXGJPHQW:LWKUHVSHFW
WRWKH³RQJRLQJ´SRUWLRQVRIWKHSHWLWLRQHUV¶DQQXDOFRQWUDFWV
WKHGLVWULFWFRXUWFRQFOXGHGWKDW  QRWZLWKVWDQGLQJWKHXWWHU
VLOHQFH LQ WKH DSSURSULDWLRQV DFWV )< DQG )<
DSSURSULDWLRQVIRURQJRLQJFRQWUDFWVXSSRUWFRVWVKDGDFWXDOO\
EHHQ ³HDUPDUNHG LQ DSSURSULDWLRQ FRPPLWWHH UHSRUWV´ $SS
D DQG   VXFK DSSURSULDWLRQV ZHUH LQ DQ\ HYHQW ³LQVXI
ILFLHQW´EHFDXVHWKHDJHQF\ HYHQWXDOO\ ³VSHQW´LWVDSSURSULD
WLRQVRQRWKHUWKLQJV,G
E (PSOR\LQJ VRPHZKDW GLIIHUHQW UHDVRQLQJ WKH 7HQWK
&LUFXLW DIILUPHG  $V DQ LQLWLDO PDWWHU WKH FRXUW FRQFOXGHG
WKDW XQGHU  M E  WKH 8QLWHG 6WDWHV KDV QR XQGHUO\LQJ
REOLJDWLRQ WR D WULEDO FRQWUDFWRU LI DSSURSULDWLRQV DUH QRW
OHJDOO\ DYDLODEOH WR WKH DJHQF\ WR SD\ WKH FRQWUDFWRU  $SS
DD  1H[W ZLWK UHVSHFW WR ³RQJRLQJ´ FRQWUDFWV WKH
&LUFXLWYLHZHGWKHLVVXHSUHVHQWHGDVRQHRIIDFWQRWODZWR
EHGHWHUPLQHGLQOLJKWRIDQDJHQF\DIILGDYLWWKHFRXUWUHDGDV
DVVHUWLQJ WKDW ³DOO RI WKH PRQH\ DSSURSULDWHG IRU ILVFDO \HDUV
DQGZDVLQIDFWVSHQWOHDYLQJD]HUREDODQFHDWWKH
HQG RI WKH \HDU´ DQG IXUWKHU ³GHFODU>LQJ@ WKDW µUHSUR
JUDPPLQJ DGGLWLRQDO IXQGV IRU FRQWUDFW VXSSRUW FRVWV ZRXOG
KDYHUHTXLUHG,+6WRXVHPRQH\RWKHUZLVHGHGLFDWHGWRRWKHU
SXUSRVHV VXSSRUWLQJ KHDOWK VHUYLFHV GHOLYHU\ WR WULEHV¶´ ,G
DD  7KH FRXUW GLG QRW DGGUHVV WKH 3UHVLGHQW¶V ODWHU


EXGJHWV WR &RQJUHVV UHSRUWLQJ EHWZHHQ  DQG
 LQ XQVSHQW )< DQG )< ,+6 DSSUR
SULDWLRQV  6XSUD DW    $V IRU WKH DEVHQFH RI DQ\ OLPLWLQJ
HDUPDUNV LQ WKH WZR OXPSVXP DSSURSULDWLRQV DFWV VXSUD
DW  WKH 7HQWK &LUFXLW VLPSO\ VWDWHG WKDW ³ZKLOH WKH 7ULEHV
FRUUHFWO\ DUJXH WKDW WKH HDUPDUN UHFRPPHQGDWLRQV RI D
FRPPLWWHH DUH QRW W\SLFDOO\ OHJDOO\ ELQGLQJ WKH ,+6 LV
OLNHZLVHQRWREOLJDWHGWRFRPSOHWHO\LJQRUHWKHP´$SSD
IRRWQRWH RPLWWHG   7KH FRXUW EHORZ DOVR FRQFOXGHG WKDW
³>6HFWLRQ@  UHWURDFWLYHO\ JDYH WKRVH FRPPLWWHH HDUPDUNV
ELQGLQJ DXWKRULW\´ LG D Q DGGLQJ ODWHU WKDW ³>6HFWLRQ
@ LQGLFDWHG WKDW WKH HDUPDUNHG DPRXQWV LQ WKH FRPPLWWHH
UHSRUWV IRU RQJRLQJ &6&V ZHUH LQWHQGHG WR EH OHJDOO\
ELQGLQJ´,GD
5($6216)25*5$17,1*7+(3(7,7,21
7KHUH DUH VHYHUDO FRPSHOOLQJ UHDVRQV IRU JUDQWLQJ WKH
SHWLWLRQUHIOHFWLQJERWKWKHHQRUPRXVQDWLRQDOLPSDFWRIWKLV
FDVH RQ WKH 8QLWHG 6WDWHV¶ UHOLDELOLW\ DV D FRQWUDFWLQJ SDUW\
DQG WKH PXOWLSOH FRQIOLFWV WKH GHFLVLRQ EHORZ FUHDWHV ZLWK
GHFLVLRQVRIWKLV&RXUWDQGRWKHUFRXUWVRIDSSHDOV


, 7+(48(67,21635(6(17('&21&(51,1*
*29(510(17 &2175$&76 $5( (;75$
25',1$5,/<,03257$17$1'6+28/'%(
'(&,'('%<7+,6&2857

 ,WLVGLIILFXOWWRRYHUVWDWHWKHLPSRUWDQFHRIWKLVFDVH,W
GLUHFWO\ DIIHFWV RYHU  WULEDO FRQWUDFWRUV RSHUDWLQJ IHGHUDO
KRVSLWDOVDQGRWKHUKHDOWKIDFLOLWLHVIURP2NODKRPDWR$ODVND
<HW WKH VWDNHV DUH HYHQ KLJKHU WKDQ WKDW IRU LI DV WKH 7HQWK
&LUFXLWKDVKHOGDJRYHUQPHQWDJHQF\FDQVLPSO\GHFLGHIRU
LWVHOI ZKHQ LW KDV OHJDOO\ DYDLODEOH DSSURSULDWLRQV WR SD\ D



6HH DOVR

DPRXQW

RI

$SS D

IXQGV

RXW

³QHLWKHU $FW RQ LWV IDFH UHVWULFWHG RU OLPLWHG WKH
RI

WKH

OXPSVXP

DSSURSULDWLRQ

>FRQWUDFW VXSSRUW FRVWV@ IRU RQJRLQJ SURJUDPV´

DYDLODEOH

HPSK LQ RULJLQDO 

IRU


JRYHUQPHQW FRQWUDFWRU WKHQ WKH ZKROH FRQFHSW RI D JRY
HUQPHQW FRQWUDFW REOLJDWLRQ KDV EHHQ HYLVFHUDWHG ZLWK GLV
WXUELQJFRQVHTXHQFHVIRUWKRXVDQGVRIIHGHUDOFRQWUDFWRUV
6XFKDVZHHSLQJUXOLQJLV³DWRGGVZLWKWKH*RYHUQPHQW¶V
RZQ ORQJUXQ LQWHUHVW DV D UHOLDEOH FRQWUDFWLQJ SDUWQHU LQ WKH
P\ULDG ZRUNDGD\ WUDQVDFWLRQ RI LWV DJHQFLHV´ :LQVWDU 
86 DW  DQG DORQH LV D FRPSHOOLQJ UHDVRQ WR JUDQW WKH
SHWLWLRQ  %RUURZLQJ IURP :LQVWDU ³>L@QMHFWLQJ WKH RSSRU
WXQLW\IRUOLWLJDWLRQ>RYHUDJHQF\VSHQGLQJGHFLVLRQV@LQWR
HYHU\ FRPPRQ FRQWUDFW DFWLRQ ZRXOG    SURGXFH WKH
XQWRZDUGUHVXOWRIFRPSURPLVLQJWKH*RYHUQPHQW¶VSUDFWLFDO
FDSDFLW\WRPDNHFRQWUDFWVZKLFKZHKDYHKHOGWREHµRIWKH
HVVHQFH RI VRYHUHLJQW\¶ LWVHOI´  ,G DW  FLWLQJ 8QLWHG
6WDWHV Y %HNLQV  86      3HUPLWWLQJ
JRYHUQPHQWDJHQFLHVWRDYRLGSD\LQJWKHLUMXVWFRQWUDFWGHEWV
VLPSO\E\FKRRVLQJWRVSHQGWKHLUPRQH\VHOVHZKHUHDQGWKHQ
FODLPLQJ SRYHUW\ IUXVWUDWHV WKH ³>S@XQFWLOLRXV IXOILOOPHQW RI
FRQWUDFWXDO REOLJDWLRQV >ZKLFK@ LV HVVHQWLDO WR WKH PDLQ
WHQDQFHRIWKHFUHGLWRISXEOLFDVZHOODVSULYDWHGHEWRUV´,G
DWTXRWLQJ-XVWLFH%UDQGHLVLQ/\QFKY8QLWHG6WDWHV
86  $QGLWFRPSOHWHO\XQGHUPLQHVWKH
EHGURFN SULQFLSOH WKDW ³>Z@KHQ WKH 8QLWHG 6WDWHV HQWHUV LQWR
FRQWUDFW UHODWLRQV LWV ULJKWV DQG GXWLHV WKHUHLQ DUH JRYHUQHG
JHQHUDOO\ E\ WKH ODZ DSSOLFDEOH WR FRQWUDFWV EHWZHHQ SULYDWH
LQGLYLGXDOV´  )UDQFRQLD  6 &W DW  TXRWLQJ 0RELO
2LO86DW LQWHUQDOTXRWDWLRQVRPLWWHG 
7KH XQWROG GDPDJH WKH &LUFXLW¶V UXOLQJ PD\ HQJHQGHU IRU
DOOJRYHUQPHQWFRQWUDFWRUVFDQQRWEHRYHUHPSKDVL]HG1RZ
HDFK WLPH D FRQWUDFWRU VLJQV D FRQWUDFW VD\LQJ WKDW SD\PHQWV
DUH µVXEMHFW WR WKH DYDLODELOLW\ RI DSSURSULDWLRQV¶ DV LV WKH
FDVHLQDWOHDVWRWKHUVWDWXWRU\VFKHPHV$SSDD LW
ZLOO QRW EH HQRXJK WKDW &RQJUHVV DSSURSULDWHV PRQLHV WKH
DJHQF\FDQODZIXOO\VSHQGWRSD\WKHFRQWUDFWRU LQWHUPVRI
WKH IDPLOLDU WLPHSXUSRVHDPRXQW WHVW JRYHUQLQJ WKH OHJDO


DYDLODELOLW\ RI DQ DSSURSULDWLRQ   1RZ WKH FRQWUDFWRU PXVW
DOVRPRQLWRUWKHDJHQF\¶VGDLO\H[SHQGLWXUHVDQGLPSORUHWKH
DJHQF\ WR KRQRU LWV FRQWUDFW EHIRUH VSHQGLQJ LWV PRQLHV
HOVHZKHUH  (YHQ WKHQ WKHUH LV QR DVVXUDQFH WKH FRQWUDFWRU
ZLOOQRWEHOHIWKROGLQJWKHEDJDWWKHHQGRIWKH\HDULIDOOWKH
PRQH\LVJRQH7KLVSURSRVLWLRQLVQRWRQO\OXGLFURXVLWDOVR
GHILHV WKH ZKROH FRQFHSW RI D FRQWUDFW IRU ³µ>D@ >JRYHUQ
PHQW¶V@ SURPLVH WR SD\ ZLWK D UHVHUYHG ULJKW WR GHQ\ RU
FKDQJHWKHHIIHFWRIWKHSURPLVHLVDQDEVXUGLW\¶´:LQVWDU
 86 DW  %UH\HU - FRQFXUULQJ  TXRWLQJ 0XUUD\ Y
&KDUOHVWRQ  86      ,W LV WKH SHQXOWLPDWH
³LOOXVRU\ SURPLVH´  :LQVWDU  86 DW  6FDOLD
.HQQHG\  7KRPDV -- FRQFXUULQJ   $QG LW ZRXOG EH
³PDGQHVV´IRUFRQWUDFWRUVHYHUWRHQWHULQWRVXFKDJUHHPHQWV
LQWKHIXWXUH,GDW
7KHPDJQLWXGHRIWKHVHLPSOLFDWLRQVDORQHLVDFRPSHOOLQJ
UHDVRQ WR JUDQW WKH SHWLWLRQ  6HH :LQVWDU  86 DW 
³:H WRRN WKLV FDVH WR FRQVLGHU WKH H[WHQW WR ZKLFK VSHFLDO
UXOHV QRW JHQHUDOO\ DSSOLFDEOH WR SULYDWH FRQWUDFWV JRYHUQ
HQIRUFHPHQWRIWKHJRYHUQPHQWDOFRQWUDFWVDWLVVXHKHUH´ 
 $QHTXDOO\FRPSHOOLQJUHDVRQWRJUDQWWKHSHWLWLRQLVWR
UHYLHZ WKH 7HQWK &LUFXLW¶V UHPDUNDEOH FRQFOXVLRQ WKDW &RQ
JUHVVFDQLPPXQL]HWKHJRYHUQPHQWIURPOLDELOLW\IRUDFODVV
RI FRQWUDFW FRVWV LW KDV FRPH WR UHJUHW VLPSO\ E\ HQDFWLQJ D
UHWURDFWLYHULGHU \HDUVDIWHUSHUIRUPDQFH7KXVLQWKHPLGVW
RI OLWLJDWLRQ &RQJUHVV FDQ FRQYHQLHQWO\ GHFODUH WKDW WKH
DSSURSULDWLRQV WKDW ZHUH OHJDOO\ DYDLODEOH DW WKH WLPH WR SD\
WKRVHFRVWVGLVDSSHDUHGE\ILDW




  )  $ 
 ³$     /´ DW   RQ :HVWODZ
³*$2 5´  20% &LU $ DW 

DQVZHULQJ

86 *HQHUDO $FFRXQWLQJ 2IILFH 3

   
XQGHU

/

+RZ FDQ , WHOO ZKHWKHU DSSURSULDWLRQV DUH OHJDOO\ DYDLODEOH"´

³

HPSK LQ RULJLQDO 


7KHHQDFWPHQWRI6HFWLRQDULGHUZKRVHVROHSXUSRVH
LV ³VHOIUHOLHI´²VWULFWO\ WR VDYH WKH JRYHUQPHQW PRQH\ RQ
IXOO\ SHUIRUPHG FRQWUDFWV LW ODWHU IRXQG WRR H[SHQVLYH²
FURVVHVWKHVKDUS³OLQH´WKLV&RXUWKDVGUDZQ³EHWZHHQUHJX
ODWRU\ OHJLVODWLRQ WKDW LV UHODWLYHO\ IUHH RI *RYHUQPHQW VHOI
LQWHUHVW    DQG RQ WKH RWKHU KDQG VWDWXWHV WDLQWHG E\ D
JRYHUQPHQWDOREMHFWRIVHOIUHOLHI´:LQVWDU86DW
,W LV SUHFLVHO\ IRU WKLV UHDVRQ WKDW WKLV &RXUW KDV KHOG WKH
JRYHUQPHQW OLDEOH ZKHQ ³D VXEVWDQWLDO SDUW RI WKH LPSDFW´²
KHUHLQGHHGDOORIWKHLPSDFW²³RIWKH*RYHUQPHQW¶VDFWLRQ
UHQGHULQJSHUIRUPDQFHLPSRVVLEOHIDOOVRQLWVRZQFRQWUDFWXDO
REOLJDWLRQV´,GDW
1R RUGLQDU\ FRQWUDFWRU FDQ VLPSO\ FKRRVH RQH GD\ QRW WR
SD\ LWV FRQWUDFWV DQG FRUUHVSRQGLQJO\ ³WKLV &RXUW KDV
SUHYLRXVO\ UHMHFWHG WKH DUJXPHQW WKDW &RQJUHVV KDV µWKH
SRZHUWRUHSXGLDWHLWVRZQGHEWVZKLFKFRQVWLWXWHµSURSHUW\¶
WRWKHOHQGHUVLPSO\LQRUGHUWRVDYHPRQH\¶´,GDW
%UH\HU - FRQFXUULQJ  FLWLQJ %RZHQ Y 3XEOLF $JHQFLHV
2SSRVHG WR 6RFLDO 6HFXULW\ (QWUDSPHQW  86  
 3HUU\Y8QLWHG6WDWHV86  
DQG/\QFK86DW+HUHWRRWKHVXJJHVWLRQWKDW
&RQJUHVVFDQVWHSLQZLWKLPSXQLW\LQWKHPLGGOHRIOLWLJDWLRQ
DQGFDQFHOLWVRZQFRQWUDFWGHEWV\HDUVDIWHUWKHIDFWVLPSO\
WRVDYHWKHJRYHUQPHQWPRQH\DQGXQGRJRYHUQPHQWGHIHDWV
LQ WKH ORZHU FRXUWV NQRZV QR OLPLWV  %\ ³H[SDQGLQJ WKH
*RYHUQPHQW¶V RSSRUWXQLWLHV IRU FRQWUDFWXDO DEURJDWLRQ´ WKH
GHFLVLRQ EHORZ SURGXFHV ³WKH FHUWDLQ UHVXOW RI XQGHUPLQLQJ
WKH *RYHUQPHQW¶V FUHGLELOLW\ DW WKH EDUJDLQLQJ WDEOH DQG
LQFUHDVLQJ WKH FRVW RI LWV HQJDJHPHQWV´  ,G DW   7KH



6HFWLRQ  ZDV HQDFWHG LQ WKH ZDNH RI

6KDODOD

 ) 6XSS 

2U 
FRVWV 

' 2U  

6KRVKRQH%DQQRFN 7ULEHV Y

PRGLILHG

 ) 6XSS 

7KH FDVH ZDV VXEVHTXHQWO\ UHYHUVHG LQ SDUW

%DQQRFN 7ULEHV Y 6HFUHWDU\
RQ  

'

KROGLQJ JRYHUQPHQW OLDEOH IRU XQGHUSD\LQJ FRQWUDFW VXSSRUW

 )G 

VXE QRP 6KRVKRQH

WK &LU   EDVHG ODUJHO\


ZKROHVDOH GLVUXSWLRQ RI H[LVWLQJ GRFWULQH DQG VHWWOHG H[SHF
WDWLRQV HPERGLHG LQ WKH KROGLQJ EHORZ FRPSHOV WKLV &RXUW¶V
UHYLHZ
 ,, 7+(7(17+&,5&8,7'(&,6,21&5($7(6$
'(67$%,/,=,1* ,17(5&,5&8,7 &21)/,&7
5(*$5',1* $1 $*(1&<¶6 '87< 72 0((7
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$%/( $335235,$7,216 $1' 7+( )25&(
2) 0(5( $335235,$7,216 &200,77((
5(&200(1'$7,216 ,1 *29(510(17
&2175$&7,1*0$77(56
 7KH7HQWK&LUFXLWGHFLVLRQDOVRFUHDWHVDVKDUSFRQIOLFW
ZLWKWKH)HGHUDO&LUFXLWUHJDUGLQJDQDJHQF\¶VGXW\WRKRQRU
LWV FRQWUDFWXDO FRPPLWPHQWV RXW RI DYDLODEOH DSSURSULDWLRQV
,Q %ODFNKDZN ELQGLQJ SUHFHGHQW ZLWKLQ WKH )HGHUDO &LU
FXLW  WKH WKHQ&RXUW RI &ODLPV KHOG WKDW RQFH D OHJDOO\
DYDLODEOH DSSURSULDWLRQ LV HQDFWHG IURP ZKLFK D FRQWUDFW
SD\PHQW LV GXH DW WKDW PRPHQW WKH FRQWUDFWRU¶V ULJKW WR EH
SDLGEHFRPHV³DYHVWHGULJKW´)GDWDGGLQJ
$GPLQLVWUDWLYH EDUULHUV >UHJDUGLQJ LQWHUQDO DJHQF\
EXGJHWV DQG UHSURJUDPPLQJV@ RI WKH VRUW ZKLFK WKH
*RYHUQPHQW¶VDUJXPHQWUDLVHVDUHSXUHO\RIDQLQKRXVH
DFFRXQWLQJ QDWXUH DQG DV VXFK DUH LUUHOHYDQW WR DQ\
GHWHUPLQDWLRQUHVSHFWLQJWKHDYDLODELOLW\RIDSSURSULDWHG
IXQGV
,G DW  Q  7KH 7HQWK &LUFXLW¶V FRQWUDU\ KROGLQJ²
WKDW WKH DYDLODELOLW\ RI DQ DSSURSULDWLRQ WR SD\ D FRQWUDFW



6RXWK &RUS Y 8QLWHG 6WDWHV

HQ EDQF

³DGRSW>LQJ@ >DV@

 )G  

)HG &LU 

DQ HVWDEOLVKHG ERG\ RI ODZ

DV SUHFHGHQW´

³>W@KDW ERG\ RI ODZ UHSUHVHQWHG E\ WKH KROGLQJV RI WKH &RXUW RI &ODLPV DQG
WKH &RXUW RI &XVWRPV DQG 3DWHQW $SSHDOV DQQRXQFHG EHIRUH WKH FORVH RI
EXVLQHVV RQ 6HSWHPEHU  ´ 



HJ

%ODFNKDZN

LV EXW DQ H[SUHVVLRQ RI VWDQGDUG DSSURSULDWLRQV ODZ

     /

$

DW   

GLVFXVVLQJ

%ODFNKDZN



VHH

6HH DOVR


REOLJDWLRQGHSHQGVRQKRZWKHDJHQF\ FKRRVHVWRVSHQGWKDW
DSSURSULDWLRQ²LV GLDPHWULFDOO\ RSSRVHG WR WKH VWDQGDUG
DSSURSULDWLRQVUXOHDSSOLHGLQ%ODFNKDZN,WLVDOVRFRQWUDU\
WR WKH &RXUW RI &ODLPV¶ KROGLQJ WKDW WKH JRYHUQPHQW FDQQRW
FODLPSRYHUW\DVDGHIHQVHZKHQWKH³DJHQF\VLPSO\GLGQRW
PDNH DQ DGHTXDWH >DSSURSULDWLRQV@ UHTXHVW´ WR FRYHU LWV
FRQWUDFWREOLJDWLRQVDQGRWKHUDJHQF\H[SHQGLWXUHVLQWKHILUVW
SODFH  6$ +HDO\ &R Y 8QLWHG 6WDWHV  )G  
&W &O    7KHVH DUH VHULRXV GHFLVLRQDO FRQIOLFWV

LG

DW 

³:KHUH D FRQWUDFWRU LV EXW RQH SDUW\ RXW RI VHYHUDO WR EH SDLG

IURP D JHQHUDO DSSURSULDWLRQ WKH FRQWUDFWRU LV XQGHU QR REOLJDWLRQ WR
NQRZ

WKH

VWDWXV

RU

FRQGLWLRQ

JRYHUQPHQW¶V ERRNV´ 
³$

FRQWUDFWRU

ZKR

RI

WKH

DSSURSULDWLRQ

)HUULV Y 8QLWHG 6WDWHV

LV

RQH

RI

VHYHUDO

DFFRXQW

RQ

 &W &O  

SHUVRQV

WR

EH

SDLG

WKH



RXW

RI

DQ

DSSURSULDWLRQ LV QRW FKDUJHDEOH ZLWK NQRZOHGJH RI LWV DGPLQLVWUDWLRQ QRU
FDQ KLV OHJDO ULJKWV EH DIIHFWHG RU LPSDLUHG E\ LWV PDODGPLQLVWUDWLRQ RU E\
LWV GLYHUVLRQ ZKHWKHU OHJDO RU LOOHJDO WR RWKHU REMHFWV´ 



7KH ,6'$¶V SURYLVLRQV JLYH VSHFLDO IRUFH KHUH WR WKH

%ODFNKDZN

UXOH

EHFDXVH WKH $FW FRPPDQGV WKDW DQ ,6'$ FRQWUDFW PXVW LQFOXGH ³WKH IXOO
DPRXQW RI IXQGV WR ZKLFK WKH FRQWUDFWRU LV HQWLWOHG XQGHU > 86&
 M D @´
³VKDOO

VHH

 M J  DQG GLUHFWV WKDW WKH DPRXQW RI WKH FRQWUDFW

QRW EH OHVV WKDQ WKH

> M D @´
HVWDEOLVK

D

VHH

DSSOLFDEOH DPRXQW GHWHUPLQHG SXUVXDQW WR

 O F  VHF  E

ELQGLQJ

HDUPDUN

WKDW



HPSK DGGHG 

FRQWUROV

H[SHQGLWXUH RI LWV OXPS VXP DSSURSULDWLRQ

WKH

7KHVH PHDVXUHV

DJHQF\¶V

VXEVHTXHQW

7KLV LV VR EHFDXVH ³ZKHQ DQ

DXWKRUL]DWLRQ HVWDEOLVKHV D PLQLPXP HDUPDUN

µQRW OHVV WKDQ¶ µVKDOO EH

DYDLODEOH RQO\¶  DQG WKH UHODWHG DSSURSULDWLRQ LV D OXPSVXP DSSURSULDWLRQ
ZKLFK GRHV QRW H[SUHVVO\
REVHUYH

WKH

   
DGGHG 

/

HDUPDUN



>VHW

PHQWLRQ WKH HDUPDUN    WKH
IRUWK

LQ

WKH

DXWKRUL]LQJ

DW    FLWLQJ  &RPS *HQ 

6HH DOVR ,QW¶O 8QLRQ

 )G DW  Q

FRXUVH EH FRQVWUDLQHG WR H[SHQG D FHUWDLQ SRUWLRQ RI

DJHQF\

VWDWXWH@´


PXVW

 

$

HPSK

³$Q DJHQF\ PD\ RI
D OXPS VXP DSSUR

SULDWLRQ    DULV>LQJ@   IURP WKH WHUPV RI WKH VXEVWDQWLYH VWDWXWH IRU
ZKLFK WKH DSSURSULDWLRQ ZDV XVDEOH´



7KH

IRUPV

VLWXDWLRQ

LV

SDUWLFXODUO\

DEVXUG

&RQJUHVV WKDW WKH DJHQF\ DFWXDOO\

KHUH

ZKHQ

WKH

3UHVLGHQW

LQ

KDV OHIWRYHU DQG XQREOLJDWHG


EHWZHHQ WKH FRXUW EHORZ DQG WKH &LUFXLW LQYHVWHG ZLWK
H[FOXVLYHMXULVGLFWLRQRYHUYLUWXDOO\DOORWKHUJRYHUQPHQWFRQ
WUDFWV  7KLV FRQIOLFW JUDYHO\ XSVHWV WKH VWDELOLW\ RI JRYHUQ
PHQWFRQWUDFWVZDUUDQWLQJUHYLHZE\WKLV&RXUW
 6LPLODUO\WKH7HQWK&LUFXLW¶VUHOLDQFHRQDSSURSULDWLRQV
FRPPLWWHH UHFRPPHQGDWLRQV WR H[FXVH ,+6 IURP SD\LQJ
WKHVH RQJRLQJ FRQWUDFWV FRQIOLFWV ZLWK WKH ODZ RI RWKHU FLU
FXLWVDQGWKLV&RXUW
$VQRWHGLQ%ODFNKDZN
WKH DPRXQWV UHTXHVWHG RU HDUPDUNHG IRU WKH LQGLYLGXDO
LWHPVWKDWFRPSULVHWKHEXGJHWHVWLPDWHVSUHVHQWHGWRWKH
&RQJUHVV DQG RQ WKH EDVLV RI ZKLFK D OXPSVXP
DSSURSULDWLRQ LV VXEVHTXHQWO\ HQDFWHG DUH QRW ELQGLQJ
RQ WKH DGPLQLVWUDWLYH RIILFHUV XQOHVV WKRVH LWHPV DQG
WKHLUDPRXQWV DUHFDUULHGLQWRWKHODQJXDJHRIWKHDSSUR
SULDWLRQVDFWLWVHOIVHH&RPS*HQ  


DSSURSULDWLRQV
VXEVHTXHQW

6XSUD

DYDLODEOH

H[KDXVWLRQ

RI

LWV

DW



,Q

DSSURSULDWLRQ

GDPDJHV XQGHU  86&   D

,URQ :RUNV &RUS Y 8QLWHG 6WDWHV

DQ\

LV

QR

HYHQW

WKH

EDU

DQ

WR

DJHQF\¶V
DZDUG

RI WKH &RQWUDFW 'LVSXWHV $FW
 )G  

RI

%DWK

)HG &LU 

GHVFULELQJ WKH -XGJPHQW )XQG HVWDEOLVKHG XQGHU  86&   WR SD\
FRQWUDFW GDPDJH DZDUGV DV ³D FHQWUDO JRYHUQPHQWZLGH MXGJPHQW IXQG
IURP

ZKLFK

MXGLFLDO

WULEXQDOV

DGPLQLVWHULQJ

RU

RUGHULQJ

MXGJPHQWV

DZDUGV RU VHWWOHPHQWV PD\ RUGHU SD\PHQWV ZLWKRXW EHLQJ FRQVWUDLQHG E\
FRQFHUQV RI ZKHWKHU DGHTXDWH IXQGV H[LVWHG DW WKH DJHQF\ OHYHO WR VDWLVI\
WKH MXGJPHQW´ 


/RSH] Y $&

6 ,QF

 )G  

)HG &LU

³FRXUWV DQG ERDUGV LQ UHQGHULQJ MXGJPHQW DUH QRW UHTXLUHG WR

LQYHVWLJDWH ZKHWKHU SURJUDP IXQGV DUH DYDLODEOH´ ³WR SD\ FRXUW MXGJPHQWV
DQG DSSHDO ERDUG DZDUGV´ 


(J

6

5HS



DW





)<

³7KH

&RPPLWWHH

UHFRPPHQGV  IRU FRQWUDFW VXSSRUW WKH VDPH DV WKH +RXVH´
HPSK DGGHG  6 5HS  DW 



)<

UHFRPPHQGV  IRU FRQWUDFW VXSSRUW´

³7KH &RPPLWWHH

HPSK DGGHG 


 )G DW  Q HPSK DGGHG   2U DV -XVWLFH 6FDOLD
IRUWKH'&&LUFXLWSXWLWLQ,QWHUQDWLRQDO8QLRQ
/XPSVXP DSSURSULDWLRQV DUH D FRPPRQ IHDWXUH RI
WKH OHJLVODWLYH ODQGVFDSH DQG ZH DUH QRW SUHSDUHG WR
DSSURDFK WKHLU LQWHUSUHWDWLRQ E\ DVVXPLQJ WKDW WKH\ DUH
LQKHUHQWO\DPELJXRXVFDSDEOHRIPHDQLQJHLWKHUWKDWQR
IXQGVQHHGEHVSHQWRQDQ\SDUWLFXODULQFOXGHGSURJUDP
RU DV WKH 6HFUHWDU\ VHHPV WR DVVHUW KHUH  WKDW QR IXQGV
FRXOGEHVSHQWRQDSDUWLFXODURQHRUWKDWWKHIXQGVPXVW
EH GLVWULEXWHG DPRQJ DOO LQFOXGHG SURJUDPV LQ D JLYHQ
IDVKLRQDOO DV WKH FRPPLWWHH UHSRUWV DQG RWKHU HQWUDLOV
RIOHJLVODWLYHKLVWRU\PLJKWVXJJHVW
)GDW HPSK LQRULJLQDO  ,QGHHGLQWKLV&RXUWLW
ZDV WKH ,+6 LWVHOI ZKLFK VXFFHVVIXOO\ DUJXHG LQ /LQFROQ Y
9LJLOWKDW
>:@KHUH ³&RQJUHVV PHUHO\ DSSURSULDWHV OXPSVXP
DPRXQWVZLWKRXWVWDWXWRULO\UHVWULFWLQJZKDWFDQEHGRQH
ZLWKWKRVHIXQGVDFOHDULQIHUHQFHDULVHVWKDWLWGRHVQRW
LQWHQGWRLPSRVHOHJDOO\ELQGLQJUHVWULFWLRQVDQGLQGLFLD
LQ FRPPLWWHH UHSRUWV DQG RWKHU OHJLVODWLYH KLVWRU\ DV WR
KRZWKHIXQGVVKRXOGRUDUHH[SHFWHGWREHVSHQWGRQRW
HVWDEOLVKDQ\OHJDOUHTXLUHPHQWVRQ´WKHDJHQF\
86   HPSKDGGHG TXRWLQJ/79$HUR
VSDFH &RUS  &RPS *HQ      7KLV LV EXW
KRUQERRNDSSURSULDWLRQVODZ$335235,$7,216 /$:DW
DQG WKH 7HQWK &LUFXLW¶V FUHDWLRQ RI D GHVWDELOL]LQJ QHZ
UXOH²WKDW FRPPLWWHH UHSRUWV HVWDEOLVK QHZ ELQGLQJ JXLGH
OLQHV RQ WKH ULJKWV RI JRYHUQPHQW FRQWUDFWRUV WR EH SDLG RXW
RI DYDLODEOH OXPSVXP DSSURSULDWLRQV²FRPSHOV UHYLHZ E\
WKLV&RXUW
,Q VXP WKH 7HQWK &LUFXLW¶V FRQFOXVLRQ WKDW ,+6 FRXOG
HVFDSH LWV FRQWUDFW REOLJDWLRQV E\ UHO\LQJ RQ DSSURSULDWLRQV
FRPPLWWHH UHFRPPHQGDWLRQV LV GRXEO\ LQ FRQIOLFW ZLWK GHFL
VLRQVRIWKLV&RXUWDQGRWKHUFLUFXLWV  LWFRQIOLFWVZLWKWKH



OXPSVXPUXOHJRYHUQLQJZKHQDFRQWUDFWRU¶VULJKWVYHVWDQG
 LWFRQIOLFWVZLWKWKHOXPSVXPUXOHWKDWFRPPLWWHHUHSRUWV
HVWDEOLVK QR OLPLWDWLRQ RQ DQ DJHQF\¶V XVH RI LWV OXPSVXP
DSSURSULDWLRQ  7KLV &RXUW VKRXOG JUDQW WKH SHWLWLRQ WR EULQJ
WKH 7HQWK &LUFXLW LQWR FRQIRUPLW\ ZLWK WKH GHFLVLRQV RI WKLV
&RXUWWKH)HGHUDO&LUFXLWDQGWKH'&&LUFXLWRQDPDWWHURI
H[WUDRUGLQDU\LPSRUWDQFHWRDOOJRYHUQPHQWFRQWUDFWRUV
 ,,, 7+( 7(17+ &,5&8,7 '(&,6,21 5(35(
6(176$18135(&('(17('(;3$16,212)
&21*5(66¶ 32:(5 72 &/$5,)< 35,25
$0%,*8286 /$: ,172 $1 815(9,(:
$%/( 32:(5 81,/$7(5$//< 72 $%52
*$7(&2175$&75,*+76
7KH 7HQWK &LUFXLW¶V FRQFOXVLRQ WKDW &RQJUHVV FDQ HQDFW
UHWURDFWLYHOHJLVODWLRQWKDWDOWHUVSUHH[LVWLQJODZDQGFRQWUDFW
WHUPV LQ WKH JXLVH RI D ³FODULILFDWLRQ´²WKRXJK KHUH LW LV WKH
FRXUW RI DSSHDOV QRW &RQJUHVV WKDW VR FKDUDFWHUL]HG 6HFWLRQ
²LV GLUHFWO\ DW RGGV ZLWK WKH ODZ RI RWKHU &LUFXLWV DQG
WKLV&RXUW7REHVXUH&RQJUHVVFDQHQDFWUHWURDFWLYHOHJLV
ODWLRQ ,16 Y 6W &\U  86     WKRXJK
WKH VWDQGDUG IRU GRLQJ VR LV DSSURSULDWHO\ KLJK LG FRQ
VLGHULQJ ERWK WKH FRQVWLWXWLRQDO DQG FRQWUDFWXDO OLQHV &RQ
JUHVV PD\ QRW FURVV  $QG DV :LQVWDU LQVWUXFWV &RQJUHVV¶
SRZHU WR LPSDLU YHVWHG FRQWUDFW ULJKWV LV GHFLGHGO\ OLPLWHG
IRU WKH 8QLWHG 6WDWHV LV ERXQG WR LWV FRQWUDFWV DV PXFK DV D
SULYDWH SDUW\ DQG QR SDUW\ WR D FRQWUDFW FDQ XQLODWHUDOO\
GHFODUH ZKDW WKH FRQWUDFW PHDQV LQFOXGLQJ LWV DPELJXRXV
WHUPV5DWKHUZHOOVHWWOHGFRQWUDFWUXOHVDUHDYDLODEOHWRWKH
FRXUWV IRU UHVROYLQJ VXFK PDWWHUV  (J -DYLHUUH Y &HQWUDO
$OWDJUDFLD  86     EXUGHQ RQ WKRVH





6HH .DLVHU $OXPLQXP


&KHPLFDO &RUS Y %RQMRUQR

6FDOLD - FRQFXUULQJ

UHWURDFWLYH DSSOLFDWLRQ RI SXQLWLYH ODZ    DQG SURKLELWV
SHQVDWLRQ IRU

 86 

QRWLQJ WKH &RQVWLWXWLRQ ³SURVFULEHV DOO
RU UHTXLUHV FRP

DOO UHWURDFWLYH ODZV WKDW GHVWUR\ YHVWHG ULJKWV´ 


³VHHNLQJ WR HVFDSH IURP WKH FRQWUDFW PDGH E\ WKHP RQ WKH
JURXQG RI D FRQGLWLRQ VXEVHTXHQW HPERGLHG LQ D SURYLVR´ 
0DVVDFKXVHWWV %D\ 7UDQV $XWK Y 8QLWHG 6WDWHV  )G
 )HG&LU  SDUW\DVVHUWLQJLPSRVVLELOLW\KDV
EXUGHQ RI SURYLQJ LW H[SORUHG DQG H[KDXVWHG DOWHUQDWLYHV 
1HZ9DOOH\&RUSY8QLWHG6WDWHV)G )HG
&LU  ³H[FXOSDWRU\SURYLVLRQPXVW>EH@FRQVWUXH>G@
QDUURZO\ DQG VWULFWO\´  8QLWHG 3DFLILF ,QV &R Y 8QLWHG
6WDWHV  )G   &W &O   FRQWUDFWRU¶V
UHDVRQDEOH LQWHUSUHWDWLRQ RI DPELJXRXV SURYLVLRQ FRQWUROV
ZKHUH JRYHUQPHQW GUDIWHG WKH FRQWUDFW  7KH 3DGEORF &RP
SDQ\ ,QF Y 8QLWHG 6WDWHV  &W &O    
³µ:H DUH QRW WR VXSSRVH WKDW RQH SDUW\ ZDV WR EH SODFHG DW
WKH PHUF\ RI WKH RWKHU¶´ VR DV WR ³>JLYH@ WKH 8QLWHG 6WDWHV
FDUWH EODQFKH´  VHH DOVR  86&  O F  VHF  D  
,6'$ FRQWUDFWV ³VKDOO EH OLEHUDOO\ FRQVWUXHG IRU WKH EHQHILW
RIWKH&RQWUDFWRU´ 
$OWKRXJKWKH7HQWK&LUFXLWFLWHGQRDXWKRULW\LQVXSSRUWRI
&RQJUHVV¶ DSSDUHQW SRZHU WR ³FODULI\´ ZKHWKHU ,+6 KDG D
FRQWUDFWXDOGXW\WRSD\WKUHH\HDUVHDUOLHUWKHQHDUHVWDXWKRU
LW\ FRQILUPV RQO\ &RQJUHVV¶ UHFRJQL]HG SRZHU UHWURDFWLYHO\
WR FODULI\ D JHQXLQH DPELJXLW\ LQ D SULRU UHJXODWRU\ HQDFW
PHQW(J5HG/LRQ%URDGFDVWLQJY)&&86
   UHJXODWLRQ RI EURDGFDVWHUV XQGHU WKH
&RPPXQLFDWLRQV $FW  1/5% Y %HOO $HURVSDFH &R 
86   UHJXODWLRQRIODERUUHODWLRQVXQGHUWKH
7DIW+DUWOH\ $FW   7R H[WHQG 5HG /LRQ WR WKH LQWHUSUHWDWLRQ
RI JRYHUQPHQW FRQWUDFWV²KHUH WR SHUPLW WKH JRYHUQPHQW
\HDUV DIWHU SHUIRUPDQFH DQG LQ WKH PLGGOH RI OLWLJDWLRQ
XQLODWHUDOO\ DQG UHWURDFWLYHO\ WR GHFODUH ZKDW WKH FRQWUDFW
PHDQV²ZRXOG FXW WKH KHDUW RXW RI WKLV &RXUW¶V JRYHUQPHQW
FRQWUDFWLQJMXULVSUXGHQFHDQGXQGRWKHEHGURFNSULQFLSOHWKDW
WKH JRYHUQPHQW LV WR EH WUHDWHG MXVW OLNH DQ\ RWKHU SULYDWH
SDUW\ LQ LWV FRQWUDFWLQJ UHODWLRQV  7KH RWKHU &LUFXLWV KDYH
QHYHU WDNHQ 5HG /LRQ LQWR WKLV GRPDLQ DQG WKH 7HQWK
&LUFXLW¶VHVWDEOLVKPHQWRIDPRUHOLEHUDO5HG/LRQUXOHZKHQ


LW FRPHV WR JRYHUQPHQW FRQWUDFWV²DQ DUHD ZKHUH LI DQ\
WKLQJ WKH UXOHV VKRXOG EH VWULFWHU²SURGXFHV D VHULRXV LQWHU
FLUFXLWVSOLWZDUUDQWLQJUHYLHZE\WKLV&RXUW
(YHQUHWURDFWLYHDPHQGPHQWVWRSXUHO\UHJXODWRU\UHJLPHV
FDQ EH SUREOHPDWLF DQG LQ FRQVLGHULQJ 5HG /LRQ RWKHU &LU
FXLWVKDYHWKHUHIRUHUHFRJQL]HGWKDW³UHWURDFWLYH DSSOLFDWLRQ´
RI D QRQFODULI\LQJ DPHQGPHQW ³ZRXOG SRVH D VHULHV RI
SRWHQWLDO FRQVWLWXWLRQDO SUREOHPV´ %HYHUO\ &RPP +RVS Y
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6HH :LQVWDU

JRYHUQPHQWDO

 86 DW  Q

VHOILQWHUHVW







ZKHUH WKHUH LV D ³FRQFHUQ ZLWK

µFRPSOHWH

GHIHUHQFH

WR

D

OHJLVODWLYH

DVVHVVPHQW RI UHDVRQDEOHQHVV DQG QHFHVVLW\ LV QRW DSSURSULDWH¶´



³7KH JUHDWHU WKH *RYHUQPHQW¶V VHOILQWHUHVW KRZHYHU WKH PRUH VXVSHFW
EHFRPHV WKH >*RYHUQPHQW¶V@ FODLP´ 


ZDVHQDFWHG ,IVXFKDQDPELJXLW\H[LVWHGFRXUWVYLHZ
WKLV DV DQ LQGLFDWLRQ WKDW D VXEVHTXHQW DPHQGPHQW LV
LQWHQGHGWRFODULI\UDWKHUWKDQFKDQJHWKHH[LVWLQJODZ
6HFRQG FRXUWV PD\ UHO\ XSRQ D GHFODUDWLRQ E\ WKH
HQDFWLQJ ERG\ WKDW LWV LQWHQW LV WR FODULI\ WKH SULRU
HQDFWPHQW
3LDPED &RUWHV Y $PHULFDQ $LUOLQHV ,QF  )G 
 WK &LU   FLWDWLRQV RPLWWHG   6HH DOVR
%HYHUO\  )G DW  VXEVHTXHQW VWDWXWH HQWLWOHG
³&ODULILFDWLRQ´ZDVHQDFWHGLQWKHZDNHRID³VSOLWRIDXWKRU
LW\´UHJDUGLQJWKHDGPLWWHGO\LQVFUXWDEOH6RFLDO6HFXULW\$FW 
3DUDPRXQW+HDOWK6\VWHPV,QFY:ULJKW)G
WK&LU  FULWLFL]LQJQRWLRQWKDW³DGLVDSSRLQWHGOLWLJDQW
LQ D VWDWXWRU\ FDVH LQ D IHGHUDO GLVWULFW FRXUW FRXOG VFXUU\ WR
&RQJUHVV ZKLOH WKH FDVH ZDV RQ DSSHDO DQG UHTXHVW D
µFODULI\LQJ¶ DPHQGPHQW WKDW ZRXOG UHYHUVH WKH LQWHUSUHWDWLRQ
WKDW WKH GLVWULFW MXGJH KDG JLYHQ WR WKH VWDWXWH HYHQ LI WKDW
PHDQLQJZDVFU\VWDOFOHDU´ 
7KH 7HQWK &LUFXLW KDV FKDQJHG DOO WKLV WXUQLQJ XSVLGH
GRZQ WKH QDUURZ MXULVSUXGHQFH UHJDUGLQJ UHWURDFWLYH FODULIL
FDWLRQV  8QGHU LWV IRUPXODWLRQ WKH IDFW WKDW FRQWUDFW ULJKWV
DUHDWLVVXHLVLPPDWHULDOWKHOHJLVODWLRQDWLVVXHQHHGQRWEH
FDVWDV D FODULILFDWLRQDW DOOWKHUHLVQRQHHGIRU DKLVWRU\RI
MXGLFLDO VWUXJJOHV ZLWK WKH HDUOLHU ODZ¶V LQWHUSUHWDWLRQ DQG
WKHUH LV QR QHHG IRU DQ\ RWKHU LQGLFLD WKDW VRPHWKLQJ ZDV
DPELJXRXV RU FRQIXVLQJ LQ WKH ILUVW SODFH  8QGHU WKH 7HQWK
&LUFXLW¶V YLHZ RI LW HYHQ D ODZ OLNH 6HFWLRQ  ZKLFK KDV
D WHOOLQJ ³QRWZLWKVWDQGLQJ´ FODXVH²FRQYH\LQJ &RQJUHVV¶V
LQWHQWSODLQO\WRFKDQJHZKDWZRXOGRWKHUZLVHEHWKHODZDQG
WKH JRYHUQPHQW¶V FRQWUDFWLQJ REOLJDWLRQV XQGHU LW²FDQ
MXGLFLDOO\ EH UHLQWHUSUHWHG WR EH D PHUH FODULILFDWLRQ  7KH
DFWXDO FODULW\ RI WKH HDUOLHU ODZ LV XQLPSRUWDQW  1RU GRHV LW
PDWWHU WKDW WKH RQO\ REMHFWLYH HYLGHQFH VXJJHVWV TXLWH WKH
FRQWUDU\WKDWLQWKHZHHNVIROORZLQJDGHIHDWLQRWKHU,6'$
OLWLJDWLRQILQGLQJ,+6OLDEOHIRUXQGHUSD\LQJFRQWUDFWVXSSRUW
FRVWV VXSUD DW  Q ,+6 UDQ WR &RQJUHVV DQG VHFXUHG


6HFWLRQLQZKDWWKH 7HQWK&LUFXLWQRZDQQRXQFHVZDV D
VXFFHVVIXO HIIRUW WR ³FODULI\´ WKH ODZ UHWURDFWLYHO\ DQG WKXV
IRUHFORVH IXUWKHU OLDELOLWLHV  7KH 7HQWK &LUFXLW¶V UHIRUPX
ODWLRQRIWKHODZJRYHUQLQJUHWURDFWLYHFODULILFDWLRQVVKRZVQR
OLPLWVDQGVDQFWLRQVSUHFLVHO\VXFKSURIRXQGO\XQIDLUUHVXOWV
8QOHVV UHYHUVHG WKHUH ZLOO EH QR HQG WR JRYHUQPHQW
DJHQFLHV WKDW VXIIHU GHIHDWV LQ WKH ORZHU FRXUWV WXUQLQJ WR
&RQJUHVV IRU UHWURDFWLYH ³QRWZLWKVWDQGLQJ´ DPHQGPHQWV WR
XQGRYHVWHGFRQWUDFWXDODQGVWDWXWRU\ULJKWV:LWKWKHVWURNH
RI D SHQ DSSURSULDWLRQV WKDW \HDUV HDUOLHU LQGLVSXWDEO\ ZHUH
OHJDOO\DYDLODEOHFDQQRZEHPDGHWRGLVDSSHDUUHWURDFWLYHO\
DORQJ ZLWK WKH FRQWUDFW SD\PHQW ULJKWV WKDW KDG ORQJ DJR
YHVWHG XSRQ HQDFWPHQW RI WKRVH DSSURSULDWLRQV  6XFK DQ
HQRUPRXV DQG XQSUHFHGHQWHG H[SDQVLRQ RI &RQJUHVV¶ SRZHU
VHULRXVO\ HURGHV ERWK WKLV &RXUW¶V FDUHIXO SURWHFWLRQ RI
FRQWUDFW ULJKWV UHIOHFWHG LQ :LQVWDU 0RELO DQG )UDQFRQLD
DQG WKLV &RXUW¶V QDUURZ UHWURDFWLYLW\ MXULVSUXGHQFH UHIOHFWHG
LQ 6W &\U  %RWK WKH H[WUHPH FRQVHTXHQFHV RI VXFK D
SURSRVLWLRQ IRU DOO FRQWUDFWRUV GHDOLQJ ZLWK WKH JRYHUQPHQW
DQG WKH PRUH OLPLWLQJ YLHZV IURP RWKHU &LUFXLWV FRQFHUQLQJ
UHWURDFWLYH FODULILFDWLRQV RI UHJXODWRU\ PHDVXUHV ZDUUDQW
JUDQWLQJFHUWLRUDUL


&21&/86,21
)RU WKH IRUHJRLQJ UHDVRQV WKH SHWLWLRQ IRU D ZULW RI
FHUWLRUDULVKRXOGEHJUDQWHG
5HVSHFWIXOO\VXEPLWWHG

2I &RXQVHO



 * 3
   $  %
:  //3

&
6

 . 6WUHHW 1:
:DVKLQJWRQ '& 




  .
.
.

5

 6RXWK 0DLQ 6W

 % 0
 5 6 
$  /
 - 3&
0 % 2 
1 ' + 
6   &  6 
3  //3
(  
/

+

 (\H 6WUHHW 1:
6XLWH 
:DVKLQJWRQ '& 




$QQ $UERU 0, 




&RXQVHO RI 5HFRUG



&RXQVHO IRU 3HWLWLRQHUV

1a
APPENDIX A
[Decided Nov. 26, 2002]
UNITED STATES COURT OF APPEALS
TENTH CIRCUIT
_______
No. 01-7106
CHEROKEE NATION OF OKLAHOMA; SHOSHONE-PAIUTE TRIBES
OF THE DUCK VALLEY RESERVATION,
Plaintiffs-Appellants,
v.
TOMMY G. THOMPSON, Secretary of Health and Human Services; MICHAEL H. TRUJILLO, Director of the Indian Health
Service, United States Department of Health and Human
Services,
Defendants-Appellees.
_______
Appeal from the United States District Court
for the Eastern District Court of Oklahoma
_______
Before MURPHY, ANDERSON, and BALDOCK, Circuit
Judges.
ANDERSON, Circuit Judge.
This case involves the adequacy of funding provided by the
United States to plaintiffs, two Native American Tribes, for
their performance of contracts operated under the Indian
Self-Determination and Education Assistance Act. The Tribes
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appeal the grant of summary judgment to the United States.
We affirm.
BACKGROUND
Under the Indian Self-Determination and Education
Assistance Act (“ISDA”), 25 U.S.C. §§ 450-450(n), as
amended, the Secretary of Health and Human Services
(“Secretary”) may enter into contracts or compacts with Indian
tribes (self-determination contracts) to permit the tribes to
administer various programs that the Secretary would otherwise
administer. The Act further stipulates that the Secretary will
provide funding for the administration of those programs. The
basic idea behind the ISDA is to promote tribal autonomy and
self-determination by permitting tribes to operate programs
previously operated by the federal government, but to ensure
that they do not suffer a reduction in funding for those
programs simply because they assume direct operation of them.
The Indian Health Service (“IHS”) provides primary health
care for Indians and Alaska natives throughout the United
States. In fiscal year 1994, in accordance with the ISDA,
plaintiffs, the Shoshone-Paiute and the Cherokee Nation Tribes
of the Duck Valley Reservation, entered into Compacts of SelfGovernance and associated Annual Funding Agreements with
the Secretary to operate certain IHS programs for their
members.
Under § 450j-1(a) of the ISDA, the Secretary is obligated to
provide funding for those self-determination contracts or
compacts1 in an amount equal to what he would have provided
were IHS to continue to provide health care services itself

1

There is no material distinction for purposes o f this appeal between an
agreement called a “compact” and an agreement called a “contract.”
Accord ingly, as the parties h ave done , we use the term s interchange ably.
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directly. This is called the “Secretarial amount.” 25 U.S.C. §
450j-1(a)(1). See Ramah Navajo Sch. Bd., Inc. v. Babbitt, 87
F.3d 1338, 1341 (D.C. Cir. 1996) (describing the Secretarial
amount as the “amount of funding that would have been
appropriated for the federal government to operate the
programs if they had not been turned over to the Tribe”).
In addition to the Secretarial amount, the ISDA directs the
Secretary to provide contract support costs (“CSC”) to cover
the direct and indirect expenses associated with operating the
programs. The ISDA does not precisely define what CSC are.2
We have observed that “[r]eviewing . . .the [ISDA] as a whole,
. . . ‘contract support costs’ encompasses ‘indirect costs’
incurred by a tribal organization in carrying out a
self-determination contract.” Ramah Navajo Chapter v. Lujan,
112 F.3d 1455, 1461 (10th Cir. 1997). “Indirect costs” are, in
turn, defined as those “incurred for a common or joint purpose
benefiting more than one contract objective . . .,” 25 U.S.C. §
450b(f), as contrasted with “direct program costs,” which are
those “that can be identified specifically with a particular

2

The ISDA pro vides some general guid ance as to what C SC are: “the
reasonab le costs for activities which must be carried on by a tribal
organization as a contractor . . . but which–
(A) normally are not carried on by the respective Secretary in his direct
operation of the program; or
(B) are provided by the Secretary in support of the contracted program from
resources o ther than those under co ntract.
25 U.S.C. § 450j-1(a)(2). It also provides for the payment of CSC for
“direct program expenses for the operation of the Federal program that is the
subject of the contr act,” as well as “any additional administrative or other
expense related to the overhead incurred by the tribal contra ctor in
connection with the operation of the Federal program, function, service or
activity pursuant to the contract.” 25 U.S.C. § 450j-1(a)(3)(A)(i), (ii).
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contract objective,” 25 U.S.C. § 450b(c). See ShoshoneBannock Tribes v. Secretary, 279 F.3d 660, 663 n.5 (9th Cir.
2002); Ramah Navajo Chapter, 112 F.3d at 1457-58. As this
case demonstrates, the adequacy of the funding provided for
tribal indirect costs has proven to be a recurring and
troublesome issue. See Ramah Navajo Chapter, 112 F.3d at
1462 (“The legislative history indicates one of the primary
concerns of Congress in enacting the [1988] amendments [to
the ISDA] was the chronic underfunding of tribal indirect
costs.”) (citing S.Rep. No. 100-274 at 8-13 (1987)). See United
States General Accounting Office, Indian Self-Determination
Act: Shortfalls in Indian Contract Support Costs Need to Be
Addressed at p.3 (June 1999) (noting that while “Tribes’
allowable contract support costs have tripled from 1989
through 1998–increasing from about $125 million to about
$375 million. . . . Congress has not funded contract support to
keep pace with these increases, resulting in funding shortfalls”).
The ISDA provides a further and, in this case, significant
caveat to the funding obligations: “Notwithstanding any other
provision in this subchapter, the provision of funds under this
subchapter is subject to the availability of appropriations and
the Secretary is not required to reduce funding for programs,
projects, or activities serving a tribe to make funds available to
another tribe or tribal organization under this subchapter.” 25
U.S.C. § 450j-1(b); see also 25 U.S.C. § 450j(c) (“The amounts
of [self-determination] contracts shall be subject to the
availability of appropriations.”). The first clause in § 450j-1(b)
is called the “availability clause” and the second the “reduction
clause.”
Additionally, every self-determination contract entered into
under the ISDA must either contain or incorporate by reference
the provisions of a model agreement prescribed by the ISDA.
25 U.S.C. § 450l(a). The model agreement reiterates the
availability clause, specifically prov iding that the amount
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funded by the Secretary is “[s]ubject to the av ailability of
appropriations. . . .” 25 U.S.C. § 450l (c) (describing § 1(b)(4)
of model agreement). Accordingly, the compact with the
Shoshone-Paiute Tribe contained the following clause:
Funding Amount. Subject only to the appropriation of funds
by the Congress of the United States and to adjustments
p u r s u a n t t o [ 25 U . S . C . § 4 5 0 j - 1 ] o f t he I n d i an
Self-Determination and Education Assistance Act, as
amended, the Secretary shall provide the total amounts
specified in the Annual Funding Agreement.
Appellants’ App. at 302. The compact with the Cherokee
Nation contained virtually identical language. See id. at 425.
Additionally, the Annual Funding Agreement between the
Shoshone-Paiutes and the Secretary included the following
provision:
Section 9 - Adjustments.
(a) Due to Congressional Actions. The parties to this Agreement recognize that the total amount of the funding in this
Agreement is subject to adjustment due to Congressional
action in appropriations Acts or other laws affecting
availability of funds to the Indian Health Service and the
Department of Health and Human Services. Upon enactment
of any such Act or law, the amount of funding provided to the
Tribes in this Agreement shall be adjusted as necessary, after
the Tribes have been notified of such pending action and
subject to any rights which the Tribes may have under this
Agreement, the Compact, or the law.
Appellants’ App. at 342. The Annual Funding Agreement between the Cherokee Nation and the Secretary stated as follows:
The parties agree that adjustments may be appropriate due to
unanticipated Congressional action. Upon enactment of
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relevant Appropriations Acts, the adjust ments m ay be
negotiated as necessary; provided, however, the Nation shall
be notified and consulted in advance of any proposed
adjustments. It is recognized by the parties that
circumstances may arise where funding variances or other
changes or modifications may be needed, and the parties
shall negotiate same in good faith. Provided, however, this
AFA shall not be modified to decrease or delay any funding
except pursuant to mutual agreement of the parties.
Appellants’ App. at 450.
Recognizing that there could be numerous tribes competing
for funding, the ISDA gave the IHS s ome flexib ili ty in
determining how to allocate funds: “[p]ayments of any grants
or under any contracts pursuant to section 450f and 450h of this
title may be made in advance or by way of reimbursement and
in such installments and on such conditions as the appropriate
Secretary deems necessary to carry out the purposes of this
part.” 25 U.S.C. § 450j(b). This case concerns a dispute about
the allocation of CSC funds to the plaintiff Tribes for fiscal
years 1996 and 1997.
In allocating CSCs for those years, IHS categorized contracts
with tribes into two broad groups–“existing” contracts and
“new or expanded” contracts.3 Existing contracts were those
that a tribe had been operating in a prior year or years. IHS
allocated CSCs to existing contracts generally in accordance
with the recommendations contained in appropriation
committee reports. New or expanded contracts were those
involving programs which tribes had never operated before.

3

IHS’ methodology in awarding CSC funds was explained in an internal
agency guideline call the Indian Self-Determination Memorandum 92-2.
This memorandum was superseded in 1996 by IHS Circular No. 96-04,
which conta ins essentially the sam e method ology.
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With respect to these new or expanded contracts, IHS took the
ISD Fund Congress had appropriated for the “transitional costs
of initial or expanded tribal contracts” and established a priority
list based on the date the tribe requested funding for a new or
expanded contract. Each year IHS would fully pay for CSCs
for new or expanded contracts at the top of the priority list, and
continue down the list until the ISD Fund was fully depleted.
Contracts that had been so funded were removed from the list,
and those below it advanced. In practice, the funds for new or
expanded contracts were depleted before every tribe on the
priority list received its CSC funding for new or expanded
programs.
At the end of each year, the IHS would summarize the full
CSC needs of each contracting tribe, in the prior year, calculate
how much the IHS paid toward those CSC needs, and
determine the resulting shortfall, if any. The Director of the
Division of Financial Management for the IHS stated that in
1997 there was a CSC funding shortfall of $81,996,000 and in
1996 a CSC funding shortfall of $43,000,000. Fitzpatrick Decl.
at ¶ 8, Appellants’ App. at 530.
As indicated, this case concerns a dispute about the amount
of CSCs provided to the plaintiff Tribes in fiscal years 1996
and 1997.4 For fiscal year 1996, the House Committee on
Appropriations recommended that approximately $1.7 billion
be appropriated to IHS, with $153 million to be spent on CSCs
for existing self-determination contracts, and $7.5 million on
such costs for new or expanded self-determination contracts.
See H.R.Rep. No. 104-173, at 97 (1995). As actually enacted,
the Appropriations Act for 1996 appropriated the recommended
$1.7 billion, of which approximately $1.374 billion was

4

Plaintiffs aver that the Shoshone-Paiute tribe was underfunded in 1996 and
1997, and that the Cherokee Nation tribe was underfunded in 1997.
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unrestricted. Of that $1.374 billion, however, $7.5 million
“shall remain available until expended, for the Indian
Self-Determination Fund, which shall be available for the
transitional costs of initial or expanded tribal contracts, grants
or cooperative agreements with the Indian Health Service under
the provisions of the Indian Self-Determination Act.” Omnibus
Consolidated Rescissions and Appropriations Act of 1996,
Pub. L. No. 104-134, 110 Stat. 1321-189 (1996).
For fiscal year 1997, Congress similarly appropriated a lump
sum of approximately $1.8 billion to IHS for administration of
the ISDA, of which $160,000,000 had been earmarked by the
appropriations committee report for CSCs for existing
contracts. See S. Rep. No. 104-319, at 90 (1996). As with the
1996 appropriation, in the actual Appropriations Act, Congress
appropriated the recommended $1.8 billion, with $1.426 billion
unrestricted, and, as in 1996, it allocated $7.5 million to the
ISD Fund for new or expanded contracts under the ISDA.
Omnibus Consolidated Appropriations Act, 1997, Pub. L. No.
104-208, 110 Stat. 3009-212, 3009-213 (1996). Thus, neither
Act on its face restricted or limited the amount of funds, out of
the lump-sum appropriation, available for CSCs for ongoing
programs. Both designated $7.5 million to “remain available
until expended” in the ISD Fund to pay for CSCs for new or
expanded contracts.
In fiscal years 1996 and 1997, the requests for CSCs for new
and expanded contracts exceeded the $7.5 million allocated.
As a result, full CSC funding for such new and expanded
contracts was delayed and/or not paid at all for some tribes,
including the plaintiffs. Additionally, plaintiffs allege that CSC
funding for their ongoing contracts was inadequate. The
Cherokee Nation claims that, in total, it was not paid $3.4
million in CSC for fiscal year 1997. See First Amended Comp.
at ¶¶ 31, 32; Appellants’ App. at 44. The Shoshone-Paiute
Tribe claims it was not paid $3.5 million in CSC for fiscal
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years 1996 and 1997. See id. at ¶¶ 14, 15; Appellants’ App. at
39-40; Fitzpatrick Decl. at 18, Appellants’ App. at 534-35.
Both Tribes assert that, because of these budget shortfalls, they
were compelled to make substantial cuts in their programs.
On October 21, 1998, Congress passed the Omnibus
Consolidated and Emergency Supplemental Appropriations
Act, 1999, Pub. L. No. 105-277, § 314, 112 Stat. 2681-288
(1998), which imposed a mandatory cap on the total amount of
CSC funding for new and expanded programs. Section 314
states in part:
Notwithstanding any other provision of law, amounts
appropriated to or earmarked in committee reports for the
Bureau of Indian Affairs and the Indian Health Service by
Public Law 103-138, 103-332, 104-134, 104-208 and 105-83
for payments to tribes and tribal organizations for contract
support costs associated with self-determination or
self-governance contracts, grants, compacts, or annual
funding agreements with the Bureau of Indian Affairs or the
Indian Health Service as funded by such Acts, are the total
amounts available for fiscal years 1994 through 1998 for such
purposes. . . .
The public laws referenced in § 314 included the 1996 and
1997 Appropriations Acts which, as indicated, had appropriated
$7.5 million for CSCs for new and expanded programs.
Additionally, the committee reports which preceded those laws
had earmarked certain amounts for CSCs for ongoing
programs. In 1998 Congress also enacted a one-year
moratorium barring the Secretary from entering into further
ISDA contracts. See id., § 328; see also Citizen Potawatomi
Nation v. Norton, 248 F.3d 993, 1001 (10th Cir.), modified on
rehearing, 257 F.3d 1158 (2001).
Alleging that the Secretary failed to fully pay all of their
CSCs associated with both the ongoing portions of their
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compacts with the IHS and the initial and expanded portions of
their compacts, the plaintiff Tribes brought administrative
claims against the Secretary under the Contract Disputes Act,
41 U.S.C. §§ 601-13. When that failed to resolve the dispute,
the Tribes filed this action in March 1999, seeking damages
and declaratory relief against the United States, the Secretary,
and the Director of the IHS. All parties filed motions for
summary judgment, and, on June 25, 2001, the district court
denied the Tribes’ motions, granted the United States’ motion
for summary judgment and dismissed the case.
Concluding that the language of the ISDA was clear and
unambiguous, the district court reasoned as follows:
This court finds the contracts at issue are conditioned on the
IHS having sufficient funding. This court does not agree with
the interpretation espoused by plaintiffs that the language in
the Self-Determination Contracts which states that contract
support costs are “subject to availability of appropriations”
limits only the Secretary’s ministerial duty to disburse funds
but not her ultimate liability for full contract support
costs. . . . To adopt plaintiffs’ interpretation would render the
phrase “availability of appropriations” meaningless.
Cherokee Nation v. United States, 190 F. Supp.2d 1248, 1259
(E.D. Okla. 2001). The court further found that:
the money appropriated to IHS for fiscal years 1996 and 1997
was already committed to pay for funding of recurring costs
and other mandatory obligations. Thus, there were simply
insufficient appropriations to pay the contract support costs
requested by plaintiffs. Further, the IHS could not use any of
its annual appropriations to pay plaintiffs’ contract supports
costs without impairing its ability to discharge its
responsibilities with respect to other tribes and individual
Indians.
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Id. at 1260. The court also held that § 314 limited the funds
available for CSCs for new or expanded programs:
Section 314 imposes a $7.5 million cap on IHS’ payments
each year to tribes for contract support costs for their new and
expanded programs from 1994 through 1998. This amount
had already been disbursed for the years in question. Section
314 bars further payments for those years since no
appropriations were available.
Id. at 1262. Finally, the court rejected plaintiffs’ argument that,
regardless of the level of appropriations, the government was
nonetheless liable to them under contract principles for their
full CSCs.
Plaintiff Tribes appeal, arguing: (1) sufficient appropriations
were legally available such that the Secretary was able to and
should have paid plaintiffs’ full CSCs for fiscal years 1996 and
1997 and neither the availability-of-appropriations clause nor
the reduction clause contained in 25 U.S.C. § 450j-1(b) provide
a defense to that obligation; (2) section 314 does not excuse the
failure to pay because it would amount to a retroactive
extinguishment of vested contractual and statutory rights,
thereby, at a minimum, exposing the government to liability in
damages; and (3) plaintiffs’ contracts under the ISDA obligated
the IHS to secure ade quate appropriation s to satisfy its
contractual obligations.
We review the grant of summary judgment de novo,
applying the same standard as did the district court. Ramah
Navajo Chapter, 112 F.3d at 1460. Summary judgment is
appropriately granted where “there is no genuine issue as to any
material fact and . . . the moving party is entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(c). “We examine the
factual record and reasonable inferences therefrom in the light
most favorable to the nonmoving party.” Ramah Navajo
Chapter, 112 F.3d at 1460.
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DISCUSSION
“The starting point in any case involving statutory
construction is the language of the statute itself.” Id. The
government argues that § 450j- 1(b) clearly and unambiguously
states that the IHS’ obligation to provide full funding for
ongoing and/or new and expanded CSC for plaintiffs’ programs
in fiscal years 1996 and 1997 is subject to the availability of
appropriations by Congress, and, since there were insufficient
appropriations to fully pay those costs, IHS incurs no liability
for its failure to so pay. It further argues that three circuit
courts have so held, and we should align ourselves with those
courts.
We begin, therefore, with the relevant language of the ISDA:
“Notwithstanding any other provision in this subchapter, the
provision of funds under this subchapter is subject to the
availability of appropriations and the Secretary is not required
to reduce funding for programs, projects, or activities serving
a tribe to make funds available to another tribe. . . .” 45 U.S.C.
§ 450j- 1(b). As the statute plainly states, the “provision of
funds” is “subject to the availability of appropriations.” Id.
(emphasis added). This is so “[n]otwithstanding any other
provision “ of the Act. Id. (emphasis added).
This language is “clear and unambiguous.” Babbitt v. Oglala
Sioux Tribal Pub. Safety Dep’t, 194 F.3d 1374, 1378 (Fed.Cir.
1999). By means of this express language, “Congress has
plainly excluded the possibility of construing the contract
support costs provision as an entitlement that exists
independently of whether C ongress appropriates money to
cover it.” Shoshone-Bannock Tribes, 279 F.3d at 665. We
agree with those courts, as well as the District of Columbia
Circuit, which also found the statutory language clear and
compelling:
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[W]e read the subject-to-availability-of-funds provision to
mean precisely what it says: the Secretary need only
distribute the amount of money appropriated by Congress
under the Act, and need not take money intended to serve
non-CSF purposes under the ISDA in order to meet his
responsibility to allocate CSF.
Ramah Navajo Sch. Bd., 87 F.3d at 1345. To hold otherwise
would “render the subject-to-appropriations language of
§ 450j-1(b) meaningless.” Oglala Sioux Tribal Pub. Safety
Dep’t, 194 F.3d at 1378.
Plaintiffs respond that appropriations were, in fact, “legally
available” to fully pay their CSCs. Thus, they argue that the
availability clause does not excuse the government’s failure to
fully pay their CSCs for their ongoing programs/contracts or
their new or expanded ones. Because the arguments are
slightly different with respect to CSC funding for ongoing
contracts, as contrasted with new or expanded ones, we address
each set of contracts in turn.
I. Ongoing Contract CSCs
Plaintiffs make a series of arguments about why,
notwithstanding the availability clause, they were entitled to
full funding of CSCs for ongoing programs. First, they argue
that the appropriations for ongoing CSCs at issue here were
legally available because they were part of a lump-sum
unrestricted appropriation for IHS, and the fact that the
appropriations committee reports recommended that CSCs for
ongoing contracts be limited to $153 million in 1976 and $160
million in 1997 is irrelevant in the face of the silence of the
Appropriation Acts on the issue. They also argue that CSC
payments cannot “take a back-seat to IHS’s discretionary
d e c i s i o n s a b o u t h o w b e s t t o s p e n d i t s l u m p - s um
appropriations” without violating both the spirit of the ISDA as
a whole and the legislative history of the 1988 amendments to
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the ISDA. Appellants’ Op. Br. at 28. Those amendments
include § 450j-1(b), which itself reflected “a studied
congressional intent to deny the Secretary all discretion over
contract funding decisions.” Id. Finally, they argue the district
court erred in relying on the recommendations of the
appropriations committees as providing an “earmark” capping
the amount available for ongoing CSCs.
Based on the materials before it at the summary judgment
stage, the district court found that “[m]ost of IHS’ annual
appropriations are distributed to area offices for the payment of
recurring costs . . . [which are costs that] occur automatically
from year to year and must be funded without reduction.”
Cherokee Nation, 190 F. Supp.2d at 1250 (citing the
Declaration of Carl Fitzpatrick, the Director of the Division of
Financial Management for the IHS). Thus, “[i]n fiscal year
1997, IHS allocated to the Area Offices approximately
$1,368,893,059 of the total approximately $1.8 billion annual
appropriation on a recurring basis. . . .” Fitzpatrick Decl. at ¶
10, Appellants’ App. at 530-31. For fiscal year 1996, the IHS
allocated approximately $1,313,990,083 on a recurring basis.
Id., Appellants’ App. at 531.
Further, in accordance with the appropriation committee
report recommendations, the IHS allocated to area offices for
tribal contract CSCs $153,040,000 in 1996 and $160,660,000
in 1997. Id. at ¶ 17, Appellants’ App. at 534. Fitzpatrick
further declared that “reprogramming additional funds for
contract support costs would have required IHS to use money
otherwise dedicated to other purposes supporting health
services delivery to tribes.” Id. at ¶ 17, Appellant’s App. at
534. Finally, Fitzpatrick stated that all of the money appro-
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priated for fiscal years 1996 and 1997 was in fact spent, leaving
a zero balance at the end of the year.5
While plaintiffs argue that the district court’s conclusions on
these points are unsupported or somehow erroneous, they do
not directly challenge the validity or accuracy of the Fitzpatrick
Declaration, nor explain why the district court was not entitled
to rely on it in ruling on the motions for summary judgment.
The Fitzpatrick Declaration demonstrated that providing to the
plaintiff Tribes their entire CSCs for ongoing contracts would
have necessitated a reduction in funding for other tribal
programs, or a reprogramming of such funds.6
Plaintiffs argue that the government is simply making an
“after-the-fact” justification for its failure to fully pay CSCs,
once it decided to spend all the money appropriated to it on
other items. They argue that their contractual and statutory
entitlement to such full funding vested immediately, at the
beginning of each fiscal year, and, presumably, ahead of other

5

Plaintiffs dispute the validity of the assertion that no moneys were left over
from the appropriations for IHS in 1996 and 1997. In suppor t of their
allegation that there was not a zero balance, however, the Tribes re fer us to
a document in their appendix titled “Procedures for Allocating Prior Year
Unobligated Balances to Satisfy CSC Shortfalls.” Appellants’ App. at 489.
Plaintiffs assert it is dated N ovemb er 1998 , although no date appears on the
docum ent. Moreover, it is labeled “DRAFT For Discu ssion Pu rposes O nly”
and, in any event, do es not supp ort plaintiffs’ assertion that the re were, in
fact, balances remaining from fiscal years 1996 and 1997 . Thus, this
document fails to rebut the Fitzpatrick Declaration’s statement that there was
a zero balance.
6

Plaintiffs assert that the government’s “‘reduction clause’ defense is
nothing but a post hoc rationalization for actions that patently violated the
Tribes’ rights.” Appellants’ Op. Br. at 38 n.61. However, as the government
points out, the reco rd demo nstrates that the IHS made its budgetary
allocations for all funds, including CS Cs, at the beg inning of the year . See
Fitzpatrick Decl. ¶ 4 & Ex. F., Appellants’ App. at 528, 540-43.
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IHS obligations. But, as the government points out, plaintiffs
provide no support for that assertion, nor would that make
sense, given the structure of the compacts plaintiffs have with
the government, as well as the IHS’ numerous other mandatory
financial obligations.7
Moreover, while the Tribes correctly argue that the earmark
recommendations of a committee are not typically legally
binding, 8 the IHS is likewise not obligated to completely ignore
them. Nothing suggests that the IHS awarded the amount it did
for ongoing program CSCs because it felt legally obligated to
do so because of the committee report recommendations, as
opposed to making that allocation as an exercise of the limited
discretion inevitably vested in it. See Ramah Navajo Chap.,
112 F.3d at 1463 (noting that 1988 amendments retain for
government some discretion in awarding CSCs); Ramah
Navajo Sch. Bd., Inc., 87 F.3d at 1346 n.11 (noting the very
limited discretion the Secretary has to award insufficient CSC
funds under the ISDA).9 In sum, we agree with the district
7

Both the ISDA , which authorizes the contracts at issue , and the con tracts
themselves, explicitly make the availability of the sums owed to the Tribes
subject to the availab ility of approp riations. Thu s, it is implicit that,
whenever the contracts stated the CSC funds were due, only those funds
were due which had sufficient appropriations “backing” them. Further,
plaintiffs fail to explain why their claims for CSC funds should take priority
over all other tribal claims for funds from IHS.
8

As we discuss infra, § 314 retroactively gave those committee earmarks
binding auth ority.
9

Plaintiffs argue that the 1988 amendm ents to the ISD A reflect a de sire to
severely limit the Secreta ry’s discretion in allocating CSC funds. We agree.
As the D.C. Circuit observed, “Congress left the Secretary with as little
discretion as feasible in the allocation of CS [C].” Ramah Navajo Sch. Bd.,
87 F.3d at 1344. However, as the discussion in Ramah N avajo Sch. Bd.
indicates, we must bear in mind the context in which CSCs are allocated.
(continued ...)
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court that funding for the Tribes’ ongoing CSCs was subject to
the availability of appropriations from Congress, and there were
insufficient appropriations to fully pay those CSCs.
II. New or Expanded Contracts
As all parties agree, the 1996 and 1997 Appropriations Acts
specifically addressed funding for new or expanded tribal
contracts: “$7,500,000 shall remain available until expended
[for the ISD Fund] . . . for the transitional costs of initial or
expanded tribal contracts.” 110 Stat. 1321-189, 110 Stat.
3009-212, 213. As all parties also agree, tribes requested far
more than the $7.5 million available for new or expanded
contracts, and, pursuant to its queue or priority list system, the
IHS awarded CSC funds to tribes ahead of plaintiffs on the
priority list.
Plaintiffs argue that the “shall remain available” language
placed no cap or limit on the amount of CSC funds which could
be awarded to tribes for new or expanded programs, so IHS’
failure to award more than the $7.5 million violated both the
ISDA and plaintiffs’ compacts with the government. We
disagree.
The Ninth Circuit in Shoshone-Bannock Tribes considered
this very issue. It concluded as follows:
The appropriation language is arguably ambiguous. The
language, $7.5 million “shall remain available until
9

(...continued)
Where there are sufficien t approp riations to fully fund a ll CSCs, “the Act
informs the Secretar y exactly how the full funding shou ld be allocated.” Id.
at 1348. In the face of an insufficient appropriation, the Sec retary must
“follow as closely as possible the allocation plan Con gress designe d in
anticipation of full funding.” Id. Thus, where appro priations are insufficient,
the Secretary has a very limited discretion to allocate those funds in a
manner consistent with the ISDA.
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expended” is not an unambiguous cap, as was the “of which
not to exceed” language of the [1995] appropriation. By
themselves, the words m ight mean that $7.5 million is
available, without necessarily implying that other money is
unavailable. Alternatively, they could mean that, of the total
appropriation, only $7.5 million is available for the contract
support costs. The House Appropriations Committee
provided explanatory language in its report on the
appropriation. The Committee Report speaks to a concern it
had “to contain the cost escalation in contract support costs,”
and says “[t]he Committee has provided $7,500,000 for the
Indian Self-Determination Fund . . . to be used for new and
expanded contracts.” This Committee Report language lends
itself to the second reading, that only $7.5 million is
available, not the first. The most natural reading is that the
Committee gave attention to how much of the total
appropriation should go to contract support costs for new and
expanded contracts and decided that $7.5 million was all they
wanted to spend.
Shoshone-Bannock Tribes, 279 F.3d at 666 (footnote omitted).
The Ninth Circuit found further support for its conclusion in
§ 314, by which, the court opined, “Congress eliminated the
ambiguity retroactively.” Id. Thus, the court concluded:
The “availability” language in the fiscal year 1996
appropriation either plainly limits the funds available for
contract support to the $7.5 million appropriated for that
purpose or, if we were to take the interpretation most
favorable to the Tribes, is at best ambiguous, leaving room
for an argument that the remaining $1.7 billion is also
“available.” But the ambiguity, if there is any, is cleared
away, both by the Appropriations Committee report
explaining the $7.5 million appropriation when it was made
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and, with no possible ambiguity, by the 1999 “that’s all there
is” language in § 314.
Id. at 667.
Plaintiffs respond that the term “shall remain available” has
a particular meaning in appropriations law: “the language in
the ISD provision is about when a stated sum of money may be
spent after the current fiscal year on CSCs for ‘initial or
expanded’ contracts, not how much may be spent in the current
year for that purpose.” Appellants’ Op. Br. at 35. But the two
decisions of the Comptroller General plaintiffs cite in support
of that interpretation do not, in our view, support it.10 We agree

10

In Matter o f Forest Serv ice-Appr opriatio ns for Fighting Forest Fires,
B-231,711, 1989 WL 240615 at *2 (Comp. Gen.1989), the Comptroller
General observed that “the languag e ‘of which $2 63,323 ,000 for . . .
firefighting ... shall remain ava ilable’ . . . does not represent a line-item
limitation or a cap on the amount of money available for obligation for
firefighting. Rather, this langu age expre sses the availab ility of a specific
amount as to time–two years instead o f one.” (emp hasis adde d) (footno te
omitted). In Matter o f: The Hono rable Thad Cochran, B-271,607, 1996
W L 290140 at *1 (Comp. Gen.1996), the Comptroller General stated that
“[w]hen the Congress expressly provides that an appropriation ‘shall remain
available until expended,’ it constitutes a no-ye ar appro priation and all
statutory limits on when the funds may be obligated and expended are
removed.” (emphasis added). Both of those decisions clearly discuss the
temporal limitation the phrase “shall remain available” place s on
expenditures, but they do not clearly support plaintiffs’ argument that the
amount of funds spec ified is subject to unlimited exp ansion.
Furthermore, our view is sup ported b y the Office of G eneral
Counsel of the United States General Accounting Office: “The ‘shall be
available’ family of earmarking language presumptively ‘fences in’ the
earmarked sum (both maximum and minimum), b ut is more sub ject to
variation based upon underlying congressional intent.” 2 United States
General Accoun ting Office, Principles o f Federal Appropriations Law, at
6-8 (2d ed.1992). There is no evidence of an underlying Congressional
intent rebutting the presumption that the “shall be available” language
(continued ...)
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with the Ninth Circuit that a better reading of the language is
that Congress intended to limit the amount available for new or
expanded CSCs to $7.5 million.
III. Section 314
As indicated, in October 1998, Congress passed an
Emergency Supplemental Appropriations Act, which included
§ 314. That section stated in part that “amounts appropriated
to or earmarked in committee reports for . . . the [IHS] by
Public Laws . . . 104-134[and] 104-208 . . . for payments to
tribes and tribal organizations for contract support costs
associated with self-determination or self-governance contracts,
. . . compacts, or annual funding agreements with . . . the [IHS]
as funded by such Acts, are the total amounts available for
fiscal years 1994 through 1998 for such purposes. . . .” Pub. L.
No. 105-277, § 314, 112 Stat. 2681-288 (1988). Public Laws
104-134 and 104-208 were, respectively, the Appropriations
Acts for fiscal years 1996 and 1997.
The government argues we need not consider § 314 as a
retroactive law; rather, it simply clarifies what Congress meant
in enacting the 1996 and 1997 Appropriations Acts. The Tribes
argue that, if we construe § 314 retroactively, it amounts to a
breach of statutory and contractual vested rights.
“[I]t is beyond dispute that, within constitutional limits,
Congress has the power to enact laws with retrospective
effect.” INS v. St. Cyr , 533 U.S. 289, 316 (2001). There must,
however, be “a clear indication from Congress that it intended
such a result.” Id.; see also Daniels v. United States, 254 F.3d
10

(...continued)
fenced in the earmarked amount of $7.5 million. Indeed, to the extent there
is any indicia of C ongression al intent, either in the appropriations committee
report or in the later-enacte d § 314 , it supports the conclusion that C ongress
intended the $7.5 million to be a maximum.
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1180, 1187 (10th Cir. 2001) (“Congress . . . has the power to
. . . direct [a] statute’s retroactive application, but it must do so
explicitly.”).
Whether we view this as a retroactive law, or as merely a
clarification of the prior Appropriations Acts, Congress could
not have been clearer as to its intent that the Act have a
retroactive effect. It specifically references prior laws enacted
in prior years, both by number and by date, and specifically
states that “the amounts appropriated to or earmarked in
committee reports . . . are the total amounts available.” Thus,
Congress indisputably indicated no more funds would be
available to pay CSCs for those years, and it made it very clear
that that is what it intended to appropriate for those years. We
therefore agree with the district court that § 314 supports its
conclusion that Congress intended to make available for CSCs
for new or expanded contracts in fiscal years 1996 and 1997
only $7.5 million. Further, it indicated that the earmarked
amounts in the committee reports for ongoing CSCs were
intended to be legally binding. And, as we explain infra,
because any contract claim was conditioned on, and subject to,
available appropriations, we reject plaintiffs’ argument that §
314 breached plaintiffs’ contractual and /or statutory rights.
IV. Contract Claims
Finally, the Tribes argue that, under the doctrine of New
York Airways, Inc. v. United States, 369 F.2d 743 (Ct.Cl.
1966), “an ISDA contract binds the United States to pay even
where the agency fails to seek sufficient appropriations from
Congress.” Appellants’ Op. Br. at 2. In New York Airways, the
plaintiff helicopter company sued the government for money
allegedly not paid for mail delivery. The company was entitled
by statute to receive compensation for its services, but the
amounts earmarked in the appropriations act were exhausted
before the end of the fiscal year. The Court of Claims held the
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government was obligated to pay the helicopter service: “the
mere failure of Congress to appropriate funds, without further
words modifying or repealing, expressly or by clear
implication, the substantive law, does not in and of itself defeat
a Governmental obligation created by statute.” New York
Airways, 369 F.2d at 748 (citing United States v. Vulte, 233
U.S. 509 (1914)). By contrast, however, where a “contract
expressly provided that the quantities of work ordered shall be
kept ‘within the limits of available funds,’” and where the
relevant statute “prohibited obligating the Government to pay
a larger sum . . . than covered by a specific appropriation” then
work “performed in excess of the appropriation was held not to
create an obligation against the Government enforceable in the
courts.” Id.
This case is like the latter situation, in that the government’s
contractual and statutory obligation to pay CSCs was expressly
subject to the availability of appropriations. The doctrine of
New York Airways does not therefore support the Tribes’
assertion that the government is liable under contract principles
despite any shortfall in appropriations. See Oglala Sioux, 194
F.3d at 1379 (rejecting the identical argument based on New
York Airways, stating “Oglala’s situation differs fundamentally
in that the ability of Interior to bind the Government
contractually was expressly conditioned on the availability of
appropriations.”).11

11

The Tribes also argue that, under United States v. Winstar Corp., 518 U.S.
839 (1996), the governm ent may not “re pudiate its own deb ts . . . simply in
order to save money” and that “when it attempts to do so it is no more than
a party breaching a contract.” A ppellants’ Op. Br. at 46. Thus, they suggest
that, whether or not appropriations were available, the government remained
contractua lly bound. We disagree. It was always clear an d explicit, bo th in
the ISDA and in the contracts with the government, that the funding was
subject to available appropriations and, despite the Tribes’ repeated
(continued ...)
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CONCLUSION
We have carefully considered all of the Tribes’ arguments.
For the foregoing reasons, we AFFIRM the judgment of the
district court.

11

(...continued)
assertions to the contrar y, there were, in fact, insufficient approp riations to
permit full funding.
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APPENDIX B
[Filed June 25, 2001]
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA
_________________
No. 99CV92
CHEROKEE NATION OF OKLAHOMA; SHOSHONE-PAIUTE TRIBES
OF THE DUCK VALLEY RESERVATION, on behalf of themselves and all others similarly situated,
Plaintiffs,
v.
UNITED STATES OF AMERICA , DONNA E. SHALALA , Secretary
of the United States Department of Health and Human
Services, and MICHAEL H. TRUJILLO, Director of the Indian
Health Service, United States Department of Health and
Human Services,
Defendants.
_________________
ORDER
Before the court for its consideration is the plaintiffs
Cherokee Nation and the Shoshone-Paiute Tribes’ motion for
partial summary judgment of liability on the first and second
causes of action and the plaintiffs’ motion for declaratory
judgment on the third cause of action. Also at issue is the
defendants’ cross motion for summary judgment.
I. Facts
The court finds the facts as follows.
The Indian
Self-Determination and Education Assistance Act of 1975, 25
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U.S.C. § 450 et. seq. (hereinafter the “ISDA”) was designed to
promote tribal autonomy and self-governance. In the ISDA,
Congress allowed tribes to assume direct operation of federal
programs administered to tribes that formerly had been
controlled by the Indian Health Services (hereinafter “IHS”).
The ISDA directs the Secretary of the Interior:
. . . upon the request of any Indian tribe . . ., to enter into a
self-determination contract . . . . with a tribal organization to
plan, conduct, and administer programs or portions thereof
. . . . [that are provided] for the benefit of Indians because of
their status as Indians. 25 U.S.C. § 450f(a)(1).
If the tribe elects to assume operation of programs, the tribe
enters into a Self-Determination Contract or a Self-Governance
Compact.1 If a tribe enters into one of these agreements with
the government, the only role of the IHS is to monitor the
operations of the tribes. The ISDA was designed to assure that
funding for services provided to tribes would not be decreased
solely because a tribe had assumed operation of the program in
question. The ISDA requires that funding under the contract
“shall not be less than the appropriate Secretary would have
otherwise provided for the operation of the programs . . .” (25
U.S.C. § 450j-1(a)(1)). This amount, known as the “secretarial
amount”, is the “amount of funding that would have been
appropriated for the federal government to operate the
programs if they had not been turned over to the Tribe.”
Ramah Navajo School Board, Inc. v. Babbitt, 87 F.3d 1338,
1341 (D.C.Cir.1996).
In addition to the secretarial amount, the tribes are also paid
contract support costs. However, in the beginning these
1

In the case at bar, both plaintiffs are parties to a compact. Since
Self-Governance Comp acts and Se lf-Determina tion Contra cts are both
subject to the same Co ngressional a pprop riations mech anism, the term s will
be used interchangeably. 25 U.S.C. § 450j-1(b).
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payments were inadequate to meet the needs of the tribal
contractors. In 1988, Congress responded by amending the
ISDA to make payment of contract support costs mandatory.
(Senate Report 103-374, dated September 26, 1994, presented
by Senator Inouye from the Committee on Indian Affairs,
attached to Plaintiffs’ Motions for Summary Judgment as
Exhibit “3” and Report to Congressional Committees, entitled
“Shortfalls in Indian Contract Support Costs Need to be
Addressed,” dated June 1999 and prepared by the
Governmental Accounting Office, attached to Plaintiffs’
Motions for Summary Judgment as Exhibit “2”). The ISDA
specifically enumerates which items can be characterized as
contract support costs. The ISDA states contract support costs
include all “reasonable costs for activities which must be
carried on by a tribal organization as a contractor compliance
with the terms of the contract and prudent management,” and
which are not already included in the secretarial amount
specified in 25 U.S.C. § 450j-1(a)(2). (25 U.S.C. § 450j1(a)(2)). Contract support costs fall into two categories: direct
and indirect. The ISDA defines the term indirect contract
support cost as those “costs incurred for a common or joint
purpose benefiting more than one contract objective or which
are not readily assignable to the contract objectives specifically
benefited without effort disproportionate to the results
achieved;” 25 U.S.C. § 450b(f). Direct contract support costs
are all those allowable costs that strictly benefit the IHS
programs only and that are not otherwise included in either the
indirect costs or in the secretarial amount. 25 U.S.C. § 450b(f).
On an annual basis, the IHS calculates the “full” contract
support cost needs of each tribal contractor using a variety of
information. (Department of Health and Human Services
Indian Self- Determination Memorandum No. 92-2 entitled
“Contract Support Cost Policy” at 5- 9 attached to Plaintiffs’
Motions for Summary Judgment as Exhibit “4”). The IHS
issues a shortfall report which reflects the deficiency in contract
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support costs. In this shortfall report, the IHS summarizes each
tribes “full” contract support cost needs from the prior year,
how much IHS paid against the need, and the resulting
shortfall, if any. (Declaration of Carl L. Fitzpatrick attached to
Defendants’ Motion for Summary Judgment and in Opposition
to Plaintiffs’ Motion for Summary Judgment as Exhibit “E”).
IHS finances Self-Determination Contracts and Compacts
under the ISDA, as well as all of its direct health service
programs, through funds derived from an annual lump-sum
appropriation from Congress designated for “Indian Health
Services.” IHS’ total appropriations from Congress in fiscal
years 1996 and 1997 was $1,747,842,000 and $1,806,269,000
respectively. (Omnibus Consolidated Appropriations Act,
1997, Pub. L. No. 104-208, 110 Stat. 3009, 3009-212 (1997)
attached to Defendants’ Motion for Summary Judgment and in
Opposition to Plaintiffs’ Motion for Summary Judgment as
Exhibit “C”, Omnibus Consolidated Appropriations Act, 1996,
Pub. L. No. 104-134, 110 Stat. 1321, 1321-189 (1996) attached
to Defendants’ Motion for Summary Judgment and in
Opposition to Plaintiffs’ Motion for Summary Judgment as
Exhibit “B” and Declaration of Carl L. Fitzpatrick attached to
Defendants’ Motion for Summary Judgment and in Opposition
to Plaintiffs’ Motion for Summary Judgment as Exhibit “E”).
Most of IHS’ annual appropriations are distributed to area
offices for the payment of recurring costs. (Declaration of
Carl L. Fitzpatrick attached to Defendants’ Motion for
Summary Judgment and in Opposition to Plaintiffs’ Motion for
Summary Judgment as Exhibit “E”). Recurring costs occur
automatically from year to year and must be funded without
reduction. In fiscal years 1996 and 1997 respectively, IHS
allocated $1,313,990,083 and $1,368,893,059 in recurring costs
to area offices. (Declaration of Carl L. Fitzpatrick attached to
Defendants’ Motion for Summary Judgment and in Opposition
to Plaintiffs’ Motion for Summary Judgment as Exhibit “E”).
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The remainder of the total annual lump-sum appropriated to
IHS is retained each year by headquarters for activities that it
manages. All of the money reserved for fiscal years 1996 and
1997 was spent, leaving a zero balance at the end of those fiscal
years. (Declaration of Carl L. Fitzpatrick attached to
Defendants’ Motion for Summary Judgment and in Opposition
to Plaintiffs’ Motion for Summary Judgment as Exhibit “E”).
For fiscal years 1996 and 1997, Congress earmarked in
appropriation committee reports, $153,040,000 in 1996 and
$160,660,000 in 1997, to be spent on existing contract support
costs. These contract support funds were allocated to the area
offices for tribal Contracts and Compacts for fiscal years 1996
and 1997. Any diversion of funds for additional contract
support costs would have required the IHS to use money
otherwise dedicated for other purposes. (Declaration of Carl L.
Fitzpatrick attached to Defendants’ Motion for Summary
Judgment and in Opposition to Plaintiffs’ Motion for Summary
Judgment as Exhibit “E”). To fully pay the contract support
costs as requested by plaintiffs would cause a reduction in
funding which could severely cripple or even eradicate many
health programs serving other tribes or individual Indians.
(Declaration of Carl L. Fitzpatrick attached to Defendants’
Motion for Summary Judgment and in Opposition to Plaintiffs’
Motion for Summary Judgment as Exhibit “E”).
The defendants allege that they failed to pay the plaintiffs the
full amount of contract support costs they were requesting
because plaintiffs were not the proper recipients based on the
queue list system. (Declaration of Carl L. Fitzpatrick attached
to Defendants’ Motion for Summary Judgment and in
Opposition to Plaintiffs’ Motion for Summary Judgment as
Exhibit “E”). The funds allocated to the IHS for the execution
of self-determination contracts were consistently insufficient to
meet the obligation. The queue list system was developed to
address the shortfall IHS was encountering with payment of
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contract support costs. IHS determined that it would place all
requests on a queue list or priority list, based on the date of
receipt of the request. Approved requests for contract support
costs would be 100% funded on a first-come, first-serve basis.
Once these funds were exhausted, tribes awaiting new contract
support cost funding would be provided new funds in the order
they made their request when additional appropriations were
available. In the year a tribe reached the top of the queue, it
would be paid its new contract support costs for that year and
would continue to be paid at least that amount of contract
support costs for the newly funded program every year
thereafter. This procedure has been used since 1992 for
self-determination contracts and was subsequently applied to
self-governance compacts. (Declaration of Carl L. Fitzpatrick
attached to Defendants’ Motion for Summary Judgment and in
Opposition to Plaintiffs’ Motion for Summary Judgment as
Exhibit “E”).
In 1998, Congress passed the Omnibus Consolidated and
Emergency Supplemental Appropriations Act, 1999, Pub. L.
No. 105-277, § 314, 112 Stat. 2681, 2681- 288 (1998). This
section imposes a cap on IHS payments each year to tribes for
contract support costs for new and expanded programs from
1994 through 1998. Congress earmarked $7.5 million to be
taken from the lump-sum appropriation for contract support
costs for each year from 1994 through 1997, to pay tribes for
new contract support costs resulting from new or expanded
programs. (Omnibus Consolidated Appropriations Act, 1997,
Pub. L. No. 104-2084, 110 Stat. 3009 at 3009-213 (1997) and
Omnibus Consolidated Rescissions and Appropriations Act of
1996, Pub. L. No. 104-134, 110 Stat. 1321 at 1321-189 (1996)).
In 1996 and 1997, the IHS had already spent its $7.5 million
allotment on tribes which were ahead of the Shoshone-Paiute
Tribes on the queue list. In 1997, the Cherokee Nation did not
receive any additional funding for contract support costs
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because IHS had already spent its $7.5 million allotment on
tribes which were ahead of the Cherokee Nation on the queue
list. (Declaration of Carl L. Fitzpatrick attached to Defendants’
Motion for Summary Judgment and in Opposition to Plaintiffs’
Motion for Summary Judgment as Exhibit “E”).
Shoshone-Paiute tribes are federally recognized Indian tribes
with an enrolled population of approximately 1,800 members,
most of whom live on or near the Duck Valley Reservation, in
the desert of northern Nevada and southern Idaho. The health
facilities of the tribes are located in Owyhee, Nevada. In 1976,
IHS built a 15 bed Owyhee Community Health Facility which
is still in use. (Affidavit of Winona Manning attached to the
Plaintiffs’ Motions for Summary Judgment as Exhibit “16”).
In 1988, IHS announced plans to terminate inpatient care at
the Owyhee Community Health Facility. In October 1994, the
tribes entered into a Self- Governance Compact with IHS, with
a plan to contract for the operation of the community health
facility. (Affidavit of Winona Manning attached to the
Plaintiffs’ Motions for Summary Judgment as Exhibit “16”).
Next, the Shoshone-Paiute tribes expanded an existing
Self-Determination Contract with IHS by contracting to operate
the balance of the IHS community health programs. On
January 1, 1995, they shifted these programs over to an Annual
Funding Agreement, under their compact, for the remainder of
fiscal year 1995. (Affidavit of Winona Manning attached to the
Plaintiffs’ Motions for Summary Judgment as Exhibit “16”).
In fiscal year 1996, the Shoshone-Paiute tribes amended the
compact expanding the IHS programs they administered to
include community health programs plus all of the available
IHS Owyhee Hospital Services. Since fiscal year 1996, they
have continued to deliver these services. (Affidavit of Winona
Manning attached to the Plaintiffs’ Motions for Summary
Judgment as Exhibit “16”).
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In their Compact of Self-Governance dated October 1, 1994,
Article II, Section 3 provides: “Funding Amount. Subject only
to the appropriation of funds by the Congress of the United
States and to adjustments pursuant to § 106(b) of the Indian
Self-Determination and Education Assistance Act, as amended,
the Secretary shall provide the total amounts specified in the
Annual Funding Agreement.” (Compact of Self-Governance
between the Duck Valley Shoshone-Paiute Tribes and the
United States of America, attached to the Plaintiffs’ Motions
for Summary Judgment as Exhibit “19” at 10). Further, in the
Annual Funding Agreement entered into between the
Shoshone-Paiute tribes and the government, Section
9-Adjustments provides:
(a) Due to Congressional Actions. The parties to this
Agreement recognize the total amount of the funding in this
Agreement is subject to adjustment due to Congressional
action in appropriations Acts or other laws affecting
availability of funds to the Indian Health Service and the
Department of Health and Human Services. Upon enactment
of any such Act or law, the amount of funding provided to the
Tribes in this Agreement shall be adjusted as necessary, after
the Tribes have been notified of such pending action and
subject to any rights which the Tribes may have under this
Agreement, the Compact or the law.
(Annual Funding Agreement between the Duck Valley
Shoshone-Paiute Tribes and the Secretary of the Department of
Health and Human Services of the United States of America,
dated October 1, 1995, attached to the Plaintiffs’ Motions for
Summary Judgment as Exhibit “23” at 13).
For the year 1996, the Secretary agreed in the
Shoshone-Paiute tribes’ Amended 1996 Annual Funding
Agreement that the “amounts that are available to the Tribes
pursuant to the Compact and Title III” include “approved and
agreed recurring direct ($494,517) and non-recurring indirect
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($1,173,149) contract support funds . . . associated with both
those programs”, and $367,400 in “approved and agreed . . . .
non-recurring direct start-up or preaward contract support costs
in connection with the [same programs]”. (Amendment
Number 1 to the Fiscal Year 1996 Annual Funding Agreement
for the Shoshone-Paiute Tribes of the Duck Valley Reservation,
amended March 6, 1996, dated May 22, 1996 attached to the
Plaintiffs’ Motions for Summary Judgment as Exhibit “26” at
1).
In fiscal year 1997, the Shoshone-Paiute tribes and IHS
agreed simply that “the sum of $1,847,196 in recurring direct
and indirect contract support cost funds associated with those
programs,” and $435,762 in nonrecurring funding, of this
specified amount $367,400 represents “one-time start-up or
preaward contract support funds”. This same document
provides in Section 9: “(a) Due to Congressional Actions. The
parties to this Agreement recognize that the total amount of the
funding in this Agreement is subject to the availability of
appropriations.”
(Annual Funding Agreement, dated
October 1, 1996 attached to Plaintiffs’ Motions for Summary
Judgment as Exhibit “27” at 8-9, 14). Plaintiffs allege
defendants failed to fully pay the contract support costs for the
years 1996-1997.
The Cherokee Nation is a federally recognized tribe with an
enrollment in excess of 200,000 members. Approximately
91,000 members live within the Cherokee Tribal Jurisdictional
Service Area which is a 7,000 square mile region in the
northeast corner of Oklahoma. Tribal services are provided
throughout the Tribal Jurisdictional Area. The Cherokee Nation
has operated various IHS care programs under the authority of
the Indian Self-Determination Act for the benefit of its
members and other eligible Indians. In fiscal year 1994, the
Cherokee Nation began operating these and other IHS programs
pursuant to a Self-Governance Compact and associated Annual
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Funding Agreements. Under the terms of its compact and its
fiscal year 1997 Annual Funding Agreement the Cherokee
Nation operated five rural outpatient clinics, providing basic
outpatient medical care, dental programs, optometry, radiology,
mammography, behavioral health services, medical laboratory
services, pharmacy services, community nutrition programs,
and a public health nursing program. The Cherokee Nation
also operated associated programs associated with the IHS
Claremore Hospital. (Affidavit of Bill Thorne attached to
Plaintiffs’ Motions for Summary Judgment as Exhibit “36”,
Compact of Self-Governance between The United States of
America and the Cherokee Nation, at 4, dated June 1993,
attached to Plaintiffs’ Motions for Summary Judgment as
Exhibit “37”, Annual Funding Agreement between the
Cherokee Nation and the United States of America, dated July
1996, attached to Plaintiffs’ Motions for Summary Judgment as
Exhibit “39” and Addendum No. 1 to FY 1997 Annual Funding
Agreement between the United States of America and the
Cherokee Nation, dated 1997, attached to Plaintiffs’ Motions
for Summary Judgment as Exhibit “40”).
In its Self-Governance Compact entered into in 1993, Article
IV, Section 3 provides:
“Funding Amount. Subject only to the appropriation of funds
by the Congress of the United States, and to adjustments
pursuant to section 106(b) Title III of P.L. 93-638, as
amended the Secretary shall provide to the Nation the total
amount of funds specified in the Annual Funding Agreement
incorporated by reference in Article V, Section 1. In
accordance with Section 304 Title III of P.L. 93-638, as
amended the use of any and all funds under this Compact
shall be subject to specific directives or limitations as may be
included in applicable appropriations acts.”
(Compact of Self-Governance between The United States of
America and the Cherokee Nation, at 4, dated June 1993,
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attached to the Plaintiffs’ Motions for Summary Judgment as
Exhibit “37” at 4).
In the Annual Funding Agreement which was incorporated
into the Self- Governance Compact Section 10 provides in
pertinent part:
The parties agree that adjustments may be appropriate due to
unanticipated Congressional action. Upon enactment of
relevant Appropriations Acts, the adjustments may be
negotiated as necessary; provided, however, the Nation shall
be notified and consulted in advance of any proposed
adjustments.
It is recognized by the parties that
circumstances may arise where funding variances or other
changes or modifications may be needed and the parties shall
negotiate same in good faith. Provided, however, this AFA
shall not be modified to decrease or delay any funding except
pursuant to mutual agreement of the parties.
(Annual Funding Agreement between the Cherokee Nation and
the United States of America at 5, dated July 1996, attached to
the Plaintiffs’ Motions for Summary Judgment as Exhibit “39”
at 5).
In fiscal year 1997, the Cherokee Nation calculated that it was
entitled to be paid $4,442,099 in indirect costs associated with
carrying out all of its contracted IHS programs. (Affidavit of
Bill Thorne attached to Plaintiffs’ Motions for Summary
Judgment as Exhibit “36”). IHS paid $1,656,151, to the
Nation. Further, the IHS never paid the Cherokee Nation any
direct contract support costs for several newer programs,
although the Nation requested–and the local Oklahoma area
office approved–specific amounts of direct contract support
costs for each of these programs. (Affidavit of Bill Thorne
attached to Plaintiffs’ Motions for Summary Judgment as
Exhibit “36”).
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On March 5, 1999, the Cherokee Nation of Oklahoma and the
Shoshone-Paiute Tribes filed a lawsuit in this court alleging the
defendants committed a breach of contract and violated the
provisions of the ISDA by failing to pay the proper amount to
the tribes for contract support costs. On May 17, 1999, the
plaintiffs filed their first amended complaint re-alleging the
prior two causes of action and alleging an additional cause of
action which states that Section 314 of the Omnibus
Consolidated and Emergency Supplemental Appropriations Act
for fiscal year 1999, Pub. L. 105-277, does not retroactively
extinguish or otherwise bar the claims asserted in their
complaint.
Plaintiffs filed motions for summary judgment on their three
causes of action and the defendants filed a cross motion for
summary judgment on all three causes of action asserted by
plaintiffs. Currently pending before the court are the Plaintiffs’
Motion for Partial Summary Judgment of Liability on the First
and Second Causes of Action, the Plaintiffs’ Motion for
Declaratory Judgment on the Third Cause of Action and the
Defendants’ Cross Motion for Summary Judgment. On
April 5, 2000, after filing the motions for summary judgment,
plaintiffs moved to have the court certify a class. On
February 9, 2001, the court denied that motion.
II. Standard of Review
25 U.S.C. § 450m-1(a) of the ISDA authorizes district courts
to exercise jurisdiction over civil actions brought under the
ISDA and to order appropriate relief. However, it fails to
provide any standard of review. The parties have been unable
to agree on the appropriate standard of review for this court.
Plaintiffs argue the appropriate standard of review is de novo.
They argue that under the ISDA, the Contract Disputes Act, 41
U.S.C. § 601 et. seq., applies to civil actions arising under SelfDetermination Contracts and Self-Governance Compacts
pursuant to 25 U.S.C. § 450m-1(d) and ISDA Title III, §
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303(d), reprinted at 25 U.S.C. § 450f (note). Thus, plaintiffs
argue the Contract Disputes Act applies to their claims.
Plaintiffs argue the Contract Disputes Act provides that a
contractor’s appeal from the decision of a contracting officer
“shall proceed de novo.” 41 U.S.C. § 609(a)(3).
Plaintiffs also argue that even if the Contract Disputes Act
were not applicable to their lawsuit, the standard of review for
this case would still be de novo under the ISDA. Plaintiffs
argue that Congress intended a de novo review when it used the
terms “original jurisdiction”, “civil action”, and “other
appropriate relief” including money damages in the ISDA.
Plaintiffs also argue the legislative history and canons of
statutory construction support this court exercising a de novo
review over an action brought pursuant to the ISDA.
Defendants argue that since the ISDA does not set forth the
standard of review, the Administrative Procedures Act
(hereinafter the “APA”) will provide the appropriate standard.
Under the APA, the court must uphold an agency decision
unless plaintiffs can show the decision was “arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with the law.” In support of their argument,
defendants present to the court three unreported cases,
Suquamish Tribe v. Ada Deer, C-96-5468 (RJB) (W.D.Wash.,
September 2, 1997), California Rural Indian Health Board, Inc.,
v. Donna Shalala, C-96- 3526 (DLJ) (N.D. Cal. April 24, 1997)
and Yukon-Kuskokwim Health Corporation v. Shalala,
A-96-155 (JWS) (D . Alaska April 15, 1997). These cases
have also considered the appropriate standard of review under
the ISDA and have held the APA standard of review controls.
Addressing the same arguments which have been advanced
here, those courts held the ISDA is ambiguous and resolved the
ambiguity by applying the presumption against de novo review.
The ISDA states: “The Contract Disputes Act . . . shall apply
to self-determination contracts . . .” 25 U.S.C. § 450m-1(d).
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The Contract Disputes Act states that a claim brought pursuant
to the act should “proceed de novo.” 41 U.S.C. § 609(3). In
their first amended complaint, the plaintiffs allege a cause of
action pursuant to the Contract Disputes Act. (See First
Amended Complaint May 17, 1999 at paragraph 2, 17 and 34).
Defendants argue that even if plaintiffs intended to allege a
cause of action under the Contract Disputes Act, they failed to
do so.
Defendants contend the Contract Disputes Act only applies to
claims for money damages. Defendants argue plaintiffs are not
actually seeking money damages resulting from a breach of
their contracts, but rather are requesting additional contract
support funding to which they are allegedly entitled under their
contracts and the ISDA. Defendants contend money damages
are given to compensate for a suffered loss. In the case at bar,
plaintiffs are seeking a specific remedy. A specific remedy is
not a substitute for injuries but is an attempt to give the
plaintiffs the very thing to which they are entitled. Defendants
argue this case really concerns a question of whether
defendants have properly interpreted the ISDA rather than a
dispute over how much they owe in alleged damages. While it
is not entirely clear what specific money damages plaintiffs are
seeking in this action, this court finds this lawsuit centers
around how much the defendants possibly owe in alleged
damages to plaintiffs for failure to fulfill the terms of their
contracts.2 Thus, it appears to this court their request can

2

The defendan ts also argue that even if plaintiffs’ claims were characterized
as one for money damages, the de novo standard still wo uld not app ly
because th at standard only applies to suits brought in the Court of Claim s.
However, 25 U.S.C. § 450m-1(a) provides that the United States district
courts and the Court of Claims have concurrent jurisdiction. Thus, absent
statutory authority to the c ontrary, the co urt would be required to apply a de
novo standard of review to any claim brought pursuant to the Contract
Disputes A ct.

38a
properly be termed as one for money damages. Bowen v.
Massachusetts, 487 U.S. 879, 895, 900-901 (1988). As a result,
this lawsuit is properly brought under the Contract Disputes
Act and the de novo standard applies.
Even if the court had found the plaintiffs’ case was not
properly brought under the Contract Disputes Act, the court
would have found the standard of review for an action brought
pursuant to the ISDA to be de novo.3 In interpreting a statute,
the function of the court is simple. It is to “construe the
language so as to give effect to the intent of Congress.” United
States v. American Trucking Associations, 60 S.Ct. 1059, 1063
(1940). “There is, of course, no more persuasive evidence of
the purpose of a statute than the words by which the legislature
undertook to give expression to its wishes.” Id.
25 U.S.C. § 450m-1(a) provides:
The United States district courts shall have original
jurisdiction over any civil action or claim against the
appropriate Secretary arising under this subchapter and,
subject to the provisions of subsection (d) of this section and
concurrent with the United States Court of Claims, over any
civil action or claim against the Secretary for money
damages arising under contracts authorized by this
subchapter. In an action brought under this paragraph, the
district courts may order appropriate relief including money
damages, injunctive relief against any action by an officer of
the United States or any agency thereof contrary to this

3

The court considered the three unreported cases cited by defend ants in
support of their argument that the APA sta ndard of review app lies.
However, the court found the reasoning and analysis in Shoshone-Bannock
Tribes of Fort H all v. Shalala , 988 F. Supp. 1306 (D . Or. 1997), more
persuasive. Accordingly, this court holds that the appropriate standard of
review is de novo.
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subchapter or regulations promulgated thereunder, or
mandamus to compel an officer or employee of the United
States, or any agency thereof, to perform a duty provided
under this subchapter or regulations promulgated hereunder
(including immediate injunctive relief to reverse a
declination finding under section 450f(a)(2) of this title or
to compel the Secretary to award and fund an approved
self-determination contract).
It is well-settled law that when a statute provides for judicial
review but fails to set-forth the standards for that review, the
court looks to the APA for guidance. United States v. Carlo
Bianchi & Company, 373 U.S. 709, 715 (1963). The APA
standard of review requires a court to determine if the decision
was “arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with the law.” 5 U.S.C. § 706(2)(A). It also
limits review to the administrative record. 5 U.S.C. § 706.
However, it has been noted that when Congress intends review
to be confined to the administrative record, it so indicates,
either expressly or by use of a term like “substantial evidence”.
Chandler v. Roudebush, 425 U.S. 840, 862, n. 37 (1976). It is
clear from the plain language of the statute there is no such
language indicating that review under the ISDA is limited to
the restrictive APA standard. In fact, this court finds the plain
language of the statute, along with its legislative history,
indicates a de novo review of an action brought pursuant to the
ISDA was intended by Congress.
Section 450m-1(a) of the ISDA grants district courts “original
jurisdiction” over “civil actions” with authorization to award
money damages. This court finds the use of these terms taken
in combination denote an intention by Congress to grant the
right of de novo review. As the District Court of Oregon stated,
“The phrase ‘original jurisdiction’ has been distinguished from
appellate jurisdiction both by Black’s Law Dictionary 991 (5th
ed.1990) and by Article III, Section 2, Clause 2 of the United
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States Constitution.” Shoshone-Bannock Tribes of Fort Hall v.
Shalala, 988 F. Supp. 1306, 1314 (D. Or. 1997). It is possible
that Congress intended to provide for a de novo review when it
determined to use the term ‘original jurisdiction.’ However,
very little can be determined by Congress’ choice to use the
term “original jurisdiction” standing alone. As the court stated
in Shoshone- Bannock, “..a court with ‘original jurisdiction’
may exercise essentially appellate powers, as with district court
review under the APA, while courts with appellate jurisdiction
may conduct de novo review as with appellate review of district
court’s conclusions of law.” Id.
This court agrees with the District Court of Oregon that the
use of the phrase “civil action” in combination with “original
jurisdiction” and the power to award money damages in the
ISDA supports a de novo review. Shoshone- Bannock of Fort
Hall, 988 F. Supp. at 1315. Congress has previously used the
terms “original jurisdiction” or “civil action” when vesting
jurisdictionin the district courts in matters that proceed de novo.
See 28 U.S.C. §§ 1331, 1332, 1335, 1337, 1338, 1339, 1340
and 1343. Shoshone-Bannock of Fort Hall, 988 F. Supp. at
1314. In Chandler, the United States Supreme Court was
interpreting the statutory language of Title VII, which allows a
federal employee to bring a “civil action” following an agency
decision. In evaluating the language of the statute, the United
States Supreme Court held that under Title VII federal
employees are entitled to the same rights as private-sector
employees, namely discovery and de novo review of an agency
decision. Chandler, 425 U.S. at 845.
This court also finds it instructive that the ISDA allows for
money damages whereas the APA does not. 5 U.S.C. § 702.
This court believes this again expresses Congress’ intention for
actions brought under the ISDA to be submitted to a de novo
review.
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The legislative history of the ISDA also indicates that
Congress intended a de novo review. In the early days of the
ISDA the Secretary of the United States Department of Health
and Human Services was originally delegated broad general
authority to “perform any and all acts and to make such rules
and regulations as may be necessary and proper for the
purposes of carrying out” the ISDA. 25 U.S.C. § 450k(a).4 The
ISDA took the extraordinary step of requiring the IHS, operated
by the Secretary of the Department of Health and Human
Services, to turn over the direct operation of its federal
programs to any Indian tribe which elects to run those programs
for its people. 25 U.S.C. § 450f(a)(1). The ISDA requires the
defendants to divest themselves of the authority as well as the
associated funding to operate their programs. However, the
Secretary was apparently reluctant to follow the mandate issued
by Congress and the tribes never received the appropriate
amount of funding. In 1988 and 1994, viewing their delegation
of this broad authority to the IHS as a mistake, Congress
enacted sweeping amendments to restrict the authority of the
Secretary. These amendments were designed to limit the
Secretary’s discretion as much as possible. (See Senate Report
103-374, dated September 26, 1994 presented by Senator
Inouye from the Committee on Indian Affairs attached to
Plaintiffs’ Motions for Summary Judgment as Exhibit “2” and
25 U.S.C. § 450k which restricts IHS’ discretion over the
contracting process.)
Under the ISDA, a tribe has two alternative appeal routes
when the Secretary declines a Self-Determination Contract.
The tribes have the right to “a hearing on the record with the
right to engage in full discovery relevant to any issue raised in
the matter and the opportunity for appeal on the objections
raised.” 25 U.S.C. § 450f(b)(3). The appeal may be within the

4

This language was sub sequently stricken in the 1994 am endments.
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agency or to an administrative law judge. 25 U.S.C. §
450f(e)(2). If the tribe chooses not to take that route, it can file
an action in district court. 25 U.S.C. § 450f(b)(3). Obviously,
Congress intended to give the tribes the option to bypass the
agency review process.
In construing a statute, a court must look “to the provisions of
the whole law, and its object and policy.” United States
National Bank of Oreqon v. Independent Insurance Agents of
America, Inc., 508 U.S. 439, 455 (1993). This court finds the
policy and objectives to be achieved through the ISDA and any
alleged violations by the agency are best redressed by the right
to de novo review. Shoshone-Bannock of Fort Hall, 988
F. Supp. at 1316. The court agrees with the court in ShoshoneBannock Tribes of Fort Hall when it stated:
To deny a tribe the same rights with respect to a claim filed
in a federal district court than it is entitled to obtain through
the administrative process would be a perverse result. A tribe
should be entitled to the same full discovery, hearing and de
novo review when it elects to proceed directly to court as it is
entitled to receive if it elects to proceed before the agency or
an ALJ.
Shoshone-Bannock of Fort Hall, 988 F.Supp. at 1317.
This court agrees that given the history of the ISDA, including
Congress’ repeated attempts to limit the Secretary’s discretion
and the provision for a full review at the agency level, that
Congress intended more than a cursory review of the
administrative record. This court holds that Congress intended
de novo review of claims brought under the ISDA.5

5

In arriving at this conclusion, the court was mindful of the direction the
Tenth Circuit Court of Appeals gave to courts interpreting the ISDA. In
interpreting 25 U.S.C. § 450j-1 , the Tenth C ircuit Court o f Appeals stated
“the canon of [sta tutory] construction favoring N ative Amer icans contro ls
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III. PLAINTIFFS ARE NOT ENTITLED TO
ADDITIONAL CONTRACT SUPPORT COSTS
The plaintiffs argue they are entitled to their full contract
support costs under their respective contracts because the terms
in these documents are legally binding. Plaintiffs also argue the
ISDA entitles them to full payment of their contract support
costs.6 Defendants respond that plaintiffs ignore the fact that
their Self-Determination Contracts specifically state that those
contracts are subject to the “availability of appropriations” even
in the absence of the statutory funding cap established by the
Omnibus Consolidated and Emergency Supplemental
Appropriations Act, 1999, Pub. L. No. 105-277, § 314, 112
Stat. 2681, 2681-288 (1998) (hereinafter “Section 314”).
Defendants state that no appropriations were in fact available
to satisfy the claims made by plaintiffs for the years 1996 and
1997. Defendants further contend Section 314 definitively
prescribes that no further appropriations were available to pay
the contract support costs requested by plaintiffs for fiscal years
1996 and 1997 for their new and expanded programs
undertaken in those years. Defendants finally argue the IHS
could only pay such costs to plaintiffs by deducting funding
from programs that serve other tribes. This diversion of funds
would be in violation of the responsibility the IHS has to other
tribes and in violation of the express provisions of the ISDA.

over the more general rule of deference to agency interpretations of
ambiguous statutes.” Ramah Navajo Chapter v. Lujan, 112 F.3d 1455, 1462
(10th Cir.1997 ). The T enth Circuit C ourt of Ap peals stated “if the [Act] can
reasonably be construed as the Tribes would have it construed, it must be
construed that way.” Id. at 1462, quoting Muscogee (Creek) Nation v.
Hodel, 851 F.2d 1439, 144 5 (D.C.Cir. 1988).
6

The parties agree that since the court failed to certify a class in the case at
bar, the only years at issue for payment of contract support costs are 1996
and 1997.
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Both of the contracts at issue contain the following language
“Subject only to the appropriations of funds by the Congress of
the United States and the adjustments pursuant to § 106(b).” In
fact, this language is utilized in all contracts and compacts
entered into under the ISDA. Further, the statute itself
specifically states the obligations are dependent on funding. 25
U.S.C. § 450j-1(b) provides:
Notwithstanding any other provision in this subchapter, the
provision of funds under this subchapter is subject to the
availability of appropriations and the Secretary is not required
to reduce funding for programs, projects, or activities serving
a tribe to make funds available to another tribe or tribal
organization under this subchapter.
This court finds the contracts at issue are conditioned on the
IHS having sufficient funding. This court does not agree with
the interpretation espoused by plaintiffs that the language in the
Self-Determination Contracts which states that contract support
costs are “subject to availability of appropriations” limits only
the Secretary’s ministerial duty to disburse funds but not her
ultimate liability for full contract support costs. It has been
held that “The language of [25 U.S.C.] § 450j-1(b) is clear and
unambiguous; any funds provided under an ISDA contract are
‘subject to the availability of appropriations.’ . . . Other
sections of the ISDA indicate congressional intent to make
ISDA funding subject to the availability of appropriations.”
Babbitt v. Oglala Sioux Tribal Public Safety Department, 194
F.3d 1374, 1378 (C.A. Fed. 1999). To adopt plaintiffs’ interpretation would render the phrase “availability of appropriations” meaningless. “The best evidence of [congressional]
purpose is the statutory text adopted by both Houses of
Congress and submitted to the President. Where that contains
a phrase that is unambiguous . . . we do not permit it to be
expanded or contracted by the statements of individual
legislators or committees during the course of the enactment
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process.” West Virginia University Hospitals, Inc. v. Casey,
499 U.S. 83, 98-99 (1991). “When the words of a statute are
unambiguous, then, ‘judicial inquiry is complete’”.
Connecticut National Bank v. Germain, 503 U.S. 249, 254
(1992). In Oglala, that court simply concluded the ISDA is
clear “if the money is not available, it need not be provided.”
Oglala, 194 F.3d at 1379. This court agrees the statute is
unequivocal, if the money is not available, IHS does not have
to provide it.
Plaintiffs acknowledge their Self-Determination Contracts do
include language that they are subject to “available
appropriations”. However, plaintiffs argue there were
appropriations legally available to pay the contract support
costs for the years in question. The court finds this contention
without merit. Plaintiffs contend that in 1996 $1.374 billion
and in 1997 $1.426 billion was appropriated as a lump-sum to
IHS to implement the ISDA and other specified laws. Plaintiffs
argue there is nothing in the appropriation acts which limits the
use of these funds. Plaintiffs claim that if appropriated funds
were legally available to pay the contract support request, the
Secretary had no discretion to refuse payment. In support of
this argument, the plaintiffs cite Alamo Navajo School Board,
Inc., and Miccosukee Corporation, IBCA Nos. 3560-3562,
3463-3466, 1997 WL 759441 (Dec. 4, 1997), rev’d, Babbitt v.
Miccosukee Corporation, 217 F.3d 857 (Fed.Cir. 1999), cert.
denied, 530 U.S. 1203 (2000). In Alamo, the court held the
availability of appropriations language does not apply where
the appropriation is in the form of an unrestricted lump-sum
amount that is sufficient to cover mandatory funding and
“where the Department’s current appropriations Act lacks any
statutory earmark affecting the use of funds for such purposes.”
Id. at 20-21. Plaintiffs also cite Shoshone-Bannock Tribes of
Fort Hall for the proposition that contract support costs must be
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paid if the agency has received sufficient appropriations to do
so.
IHS’ total appropriations from Congress for “Indian Health
Services” in fiscal years 1996 and 1997 was $1,747,842,000
and $1,806,269,000 respectively. Most of IHS’ annual
appropriations are distributed to area offices for the payment of
recurring costs. Recurring costs occur automatically from year
to year and must be funded without reduction. In fiscal years
1996 and 1997, respectively, IHS allocated $1,313,990,083 and
$1,368,893,059 in recurring costs to area offices. The
remainder of the total annual lump-sum appropriated to IHS is
retained each year by headquarters for activities that it
manages. All of the money reserved for fiscal years 1996 and
1997 was spent leaving a zero balance at the end of those fiscal
years. For fiscal years 1996 and 1997, Congress earmarked in
appropriation committee reports, $153,040,000 in 1996 and
$160,660,000 in 1997 to be spent on existing contract support
costs. These contract support funds were allocated to the area
offices for tribal contracts and compacts for fiscal years 1996
and 1997. The court finds the money appropriated to IHS for
fiscal years 1996 and 1997 was already committed to pay for
funding of recurring costs and other mandatory obligations.
Thus, there were simply insufficient appropriations to pay the
contract support costs requested by plaintiffs. Further, the IHS
could not use any of its annual appropriations to pay plaintiffs’
contract support costs without impairing its ability to discharge
its responsibilities with respect to other tribes and individual
Indians. Such a reduction could severely impair various Indian
programs. 25 U.S.C. § 450f, § 306 and 450j-1(b) prohibits the
IHS from reducing funding for programs, projects, or activities
serving a tribe to make funds available to another tribe or tribal
organization to fund their self-determination contracts.
Plaintiffs also argue that even if no appropriations were
available the government is nonetheless liable to them for
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contract support costs under the ISDA. In support of the
proposition that the ISDA affirmatively requires the
government to enter into contracts for a specified amount of
contract support costs and to be held liable for that amount
regardless of the appropriations, plaintiffs cite New York
Airways, Inc. v. United States, 369 F.2d 743 (Cl. Ct. 1966).
This court agrees with the court in Oglala that the New York
Airways case is inapplicable to the case at bar. Oglala, 194
F.3d at 1379. In New York Airways, the government, as a
contracting party, had an unqualified contractual obligation for
which it had simply failed to appropriate money and pay. In the
instant case, the agency’s ability to bind the government
contractually was expressly conditioned by statute and contract
on the availability of appropriations. Further, the statute at
issue in New York Airways provided the government should
“make payments out of appropriations,” unlike the statute in
this case which provides the government payments are “subject
to the availability of appropriations.” Thus, the court finds the
holding in New York Airways is not dispositive of the issues
before this court. This court finds the situation in the instant
case distinctly different from the cases cited by plaintiffs on
this issue because this case involves a statute which expressly
restricts the government’s authority to pay contractual
obligations in excess of appropriations. Accordingly, the only
conclusion this court can reach is that the funding of contract
support costs must be subject to the availability of
appropriations. The court finds the defendants cannot be liable
for contract support costs that go beyond the limits of those
funds.
In the years in question, the defendants were allocated $7.5
million for payment of new contract support costs. The court
finds the plain language of Section 314 caps the amount the
government can spend on new contract support costs to $7.5
million. Section 314 states:
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Notwithstanding any other provision of law, amounts
appropriated to or earmarked in committee reports for the
Bureau of Indian Affairs and the Indian Health Service by
Public Laws 103-138, 103-332, 104-134, 104-208 and
105-83 for payments to tribes and tribal organizations for
contract support costs associated with self-determination or
self-governance contracts, grants, compacts, or annual
funding agreements with the Bureau of Indian Affairs or the
Indian Health Service as funded by such Acts, are the total
amounts available for fiscal years 1994 through 1998 for such
purposes, except that, for the Bureau of Indian Affairs, tribes
and tribal organizations may use their tribal priority
allocations for unmet indirect costs of ongoing contracts,
grants, self-governance compacts or annual funding
agreements.
Due to the repeated insufficiency of appropriations to pay
contract support costs, the IHS developed a system for payment
of new contract support costs. The queue list was designed to
allocate the limited funds on a first-come, first-serve basis. In
1997 the IHS had already spent its $7.5 million allotment on
tribes ahead of the Cherokee Nation on the queue list. As a
result, the Cherokee Nation did not receive any additional
funding for contract support costs for those new programs in
fiscal year 1997. As to the Shoshone-Paiute tribes, they too did
not receive any additional funding for contract support costs for
1996 or 1997 because IHS had already disbursed its $7.5
million allocation to tribes ahead of this plaintiff on the queue
list.
This court finds that to allow the IHS to pay additional
contract support costs would violate the appropriations clause
because it would require spending money that had not been
appropriated by Congress. Office of Personnel Management v.
Richmond, 496 U.S. 414, 424, 426 (1990) (holding “no money
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can be paid out of the Treasury unless it has been appropriated
by an act of Congress”).
Plaintiffs also argue the holding in Ramah Navajo Chapter v.
Lujan, 112 F.3d 1455 (10th Cir.1997), supports their position
that the cap of $7.5 million for contract support costs is not
applicable. However, the Ramah case is distinguishable
because the tribes did not ask for amounts over the amount
appropriated. In that case, the tribes were disputing how the
Bureau of Indian Affairs apportioned the money it was
appropriated. Plaintiffs also argue that Section 314 only
applies to unobligated balances for 1996 and 1997. As the
court discussed previously it has found that there were no
unobligated balances for the years 1996-1997.
Further, plaintiffs argue that since a class has not been
certified, this case no longer involves “cap” year circumstances.
Plaintiffs contend that Congress only began to implement the
cap for contract support costs in 1998. However, this court
finds that Section 314 applies to the years 1996 and 1997.
Section 314 imposes a $7.5 million cap on IHS’ payments each
year to tribes for contract support costs for their new and
expanded programs from 1994 through 1998. This amount had
already been disbursed for the years in question. Section 314
bars further payments for those years since no appropriations
were available.
Finally, plaintiffs maintain that even if the appropriations
were not available, the defendants would still be liable for the
contract support costs under governmental contracting
principals. Plaintiffs contend the Self-Determination Contracts
require the government to pay the full amount of contract
support costs. Plaintiffs argue that since they have a statutory
right to contract support costs under their contracts and statutes,
Congress cannot by Section 314, or otherwise, destroy that
right without breaching the contract. However, the cases which
plaintiffs cite in support of this proposition are factually
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distinguishable from the case at bar. In United States v.
Winstar Corporation, 518 U.S. 839 (1996), the United States
Supreme Court found the government had, in its contracts,
assumed the risk that subsequent changes in the law might
prevent it from performing. Id. at 907-910, 116 S. Ct. 2432. In
the instant case, there is no evidence that the government
intended to assume the risk if Congress failed to provide
sufficient appropriations. In fact, after a review of the contracts
into which plaintiffs entered, it appears as if plaintiffs assumed
the risk of a shortfall. The contracts clearly state that the
obligations are subject to the availability of appropriations.
Plaintiffs also cite Mobil Oil Exploration and Producing
Southeast Inc. v. United States, 530 U.S. 604 (2000), and
Schism v. United States, 239 F.3d 1280 (Fed. Cir.2001), for the
proposition that the government is liable for a breach of
contract. However, this court also finds these cases factually
distinguishable. Those cases did not involve a situation like the
one in the case at bar where the agency’s ability to contractually
bind the government was expressly conditioned by a previously
enacted statute and by the contract itself on the availability of
appropriations.
Accordingly, this court denies the plaintiffs’ motion for
summary judgment on its first and second causes of action as
well as their motion for summary judgment for a declaratory
action regarding Section 314. Further, the court grants the
defendants’ motion for summary judgment.
IT IS SO ORDERED this 25th day of June, 2001.

/s/____________
Frank H. Seay
United States District Judge
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APPENDIX C
UNITED STATES COURT OF APPEALS
TENTH CIRCUIT
_______
No. 01-7106
CHEROKEE NATION OF OKLAHOMA; SHOSHONE-PAIUTE TRIBES
OF THE DUCK VALLEY RESERVATION,
Plaintiffs-Appellants,
v.
TOMMY G. THOMPSON, Secretary of Health and Human Services; MICHAEL H. TRUJILLO, Director of the Indian Health
Service, United States Department of Health and Human
Services,
Defendants-Appellees.
________________________
ORDER
Filed January 22, 2003
________________________
Before MURPHY, ANDERSON, and BALDOCK, Circuit
Judges.
________________________
Appellants’ petition for rehearing is denied.1
1

Movants’ motions for leave to become an amici curiae supporting the
appellants’ petition for reh earing filed by th e Ramah Navajo Chapte r,
Ogalala Sioux Tribe, Ramah Navajo School Board, Inc., National Congress
of Americ an Indians, Norton Sound Health Corporation, Arctic Slope
Native Association, Aleutian/Pribilof Islands Association, Bristol Bay Area
Health Corporation, Tanana Chiefs Conference, Kodiak Area Native
Association, Southeast Alaska Regional Health Corporation and the
(continued ...)
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The petition for rehearing en banc was transmitted to all of
the judges of the court who are in regular active service. As no
member of the panel and no judge in regular active service on
the court requested that the court be polled, the en banc petition
is also denied.
Entered for the Court
PATRICK FISHER, Clerk of Court
By: Deputy Clerk

1

(...continued)
Metlakatla Indian Community are denied.
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APPENDIX D
STATUTORY PROVISIONS INVOLVED
25 U.S.C. § 450 provides:
(a) Findings respecting historical and special legal relationship;
and resultant responsibilities
The Congress, after careful review of the Federal
government's historical and special legal relationship with, and
resulting responsibilities to, American Indian people, finds
that–
(1) the prolonged Federal domination of Indian service
programs has served to retard rather than enhance the progress
of Indian people and their communities by depriving Indians
of the full opportunity to develop leadership skills crucial to
the realization of self-government, and has denied to the
Indian people an effective voice in the planning and
implementation of programs for the benefit of Indians which
are responsive to the true needs of Indian communities; and
(2) the Indian people will never surrender their desire to
control their relationships both among themselves and with
non-Indian governments, organizations, and persons.
*

*

*

25 U.S.C. § 450a provides:
(a) The Congress hereby recognizes the obligation of the
United States to respond to the strong expression of the Indian
people for self-determination by assuring maximum Indian
participation in the direction of educational as well as other
Federal services to Indian communities so as to render such
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services more responsive to the needs and desires of those
communities.
(b) The Congress declares its commitment to the maintenance
of the Federal Government's unique and continuing relationship
with, and responsibility to, individual Indian tribes and to the
Indian people as a whole through the establishment of a
meaningful Indian self-determination policy which will permit
an orderly transition from the Federal domination of programs
for, and services to, Indians to effective and meaningful
participation by the Indian people in the planning, conduct, and
administration of those programs and services. In accordance
with this policy, the United States is committed to supporting
and assisting Indian tribes in the development of strong and
stable tribal governments, capable of administering quality
programs and developing the economies of their respective
communities.
*

*

*

25 U.S.C. § 450b provides:
For purposes of this subchapter, the term–
*

*

*

(f) "indirect costs" means costs incurred for a common or joint
purpose benefiting more than one contract objective, or which
are not readily assignable to the contract objectives specifically
benefited without effort disproportionate to the results
achieved;
*

*

*

(j) "self-determination contract" means a contract (or grant or
cooperative agreement utilized under section 450e-1 of this
title) entered into under part A of this subchapter between a

55a
tribal organization and the appropriate Secretary for the
planning, conduct and administration of programs or services
which are otherwise provided to Indian tribes and their
members pursuant to Federal law: Provided, That except as
provided the last proviso in section 450j(a) of this title, no
contract (or grant or cooperative agreement utilized under
section 450e-1 of this title) entered into under part A of this
subchapter shall be construed to be a procurement contract;
*

*

*

25 U.S.C. § 450f provides:
(a) Request by tribe; authorized programs
(1) The Secretary is directed, upon the request of any Indian
tribe by tribal resolution, to enter into a self-determination
contract or contracts with a tribal organization to plan,
conduct, and administer programs or portions thereof,
including construction programs–
(A) provided for in the Act of April 16, 1934 (48 Stat.
596), as amended [25 U.S.C.A. § 452 et seq.];
(B) which the Secretary is authorized to administer for the
benefit of Indians under the Act of November 2, 1921 (42
Stat. 208) [25 U.S.C.A. § 13], and any Act subsequent
thereto;
(C) provided by the Secretary of Health and Human
Services under the Act of August 5, 1954 (68 Stat. 674), as
amended [42 U.S.C.A. § 2001 et seq.];
(D) administered by the Secretary for the benefit of Indians
for which appropriations are made to agencies other than
the Department of Health and Human Services or the
Department of the Interior; and
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(E) for the benefit of Indians because of their status as
Indians without regard to the agency or office of the
Department of Health and Human Services or the
Department of the Interior within which it is performed.
The programs, functions, services, or activities that are
contracted under this paragraph shall include administrative
functions of the Department of the Interior and the
Department of Health and Human Services (whichever is
applicable) that support the delivery of services to Indians,
including those administrative activities supportive of, but not
included as part of, the service delivery programs described
in this paragraph that are otherwise contractable. The
administrative functions referred to in the preceding sentence
shall be contractable without regard to the organizational
level within the Department that carries out such functions.
(2) If so authorized by an Indian tribe under paragraph (1) of
this subsection, a tribal organization may submit a proposal
for a self-determination contract, or a proposal to amend or
renew a self-determination contract, to the Secretary for
review. Subject to the provisions of paragraph (4), the
Secretary shall, within ninety days after receipt of the
proposal, approve the proposal and award the contract unless
the Secretary provides written notification to the applicant
that contains a specific finding that clearly demonstrates that,
or that is supported by a controlling legal authority that–
(A) the service to be rendered to the Indian beneficiaries of
the particular program or function to be contracted will not
be satisfactory;
(B) adequate protection of trust resources is not assured;
(C) the proposed project or function to be contracted for
cannot be properly completed or maintained by the
proposed contract;
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(D) the amount of funds proposed under the contract is in
excess of the applicable funding level for the contract, as
determined under section 450j-1(a) of this title; or
(E) the program, function, service, or activity (or portion
thereof) that is the subject of the proposal is beyond the
scope of programs, functions, services, or activities
covered under paragraph (1) because the proposal includes
activities that cannot lawfully be carried out by the
contractor.
*

*

*

(b) Procedure upon refusal of request to contract
Whenever the Secretary declines to enter into a
self-determination contract or contracts pursuant to subsection
(a) of this section, the Secretary shall–
(1) state any objections in writing to the tribal organization,
(2) provide assistance to the tribal organization to overcome
the stated objections, and
(3) provide the tribal organization with a hearing on the
record with the right to engage in full discovery relevant to
any issue raised in the matter and the opportunity for appeal
on the objections raised, under such rules and regulations as
the Secretary may promulgate, except that the tribe or tribal
organization may, in lieu of filing such appeal, exercise the
option to initiate an action in a Federal district court and
proceed directly to such court pursuant to section 450m-1(a)
of this title.
*

*

*

(e) Burden of proof at hearing or appeal declining contract;
final agency action
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(1) With respect to any hearing or appeal conducted pursuant
to subsection (b)(3) or any civil action conducted pursuant to
section 110(a), the Secretary shall have the burden of proof to
establish by clearly demonstrating the validity of the grounds
for declining the contract proposal (or portion thereof).
(2) Notwithstanding any other provision of law, a decision by
an official of the Department of the Interior or the Department
of Health and Human Services, as appropriate (referred to in
this paragraph as the "Department") that constitutes final
agency action and that relates to an appeal within the
Department that is conducted under subsection (b)(3) of this
section shall be made either–
(A) by an official of the Department who holds a position at
a higher organizational level within the Department than the
level of the departmental agency (such as the Indian Health
Service or the Bureau of Indian Affairs) in which the
decision that is the subject of the appeal was made; or
(B) by an administrative judge.
*

*

*

*

*

25 U.S.C. § 450j provides:
*

(b) Payments; transfer of funds by Treasury for disbursement
by tribal organization; accountability for interest accrued prior
to disbursement
Payments of any grants or under any contracts pursuant to
section 450f and 450h of this title may be made in advance or
by way of reimbursement and in such installments and on such
conditions as the appropriate Secretary deems necessary to
carry out the purposes of this part. The transfer of funds shall
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be scheduled consistent with program requirements and
applicable Treasury regulations, so as to minimize the time
elapsing between the transfer of such funds from the United
States Treasury and the disbursement thereof by the tribal
organization, whether such disbursement occurs prior to or
subsequent to such transfer of funds. Tribal organizations shall
not be held accountable for interest earned on such funds,
pending their disbursement by such organization.
(c) Term of self-determination contracts; annual renegotiation
(1) A self-determination contract shall be–
(A) for a term not to exceed three years in the case of other
than a mature contract, unless the appropriate Secretary and
the tribe agree that a longer term would be advisable, and
(B) for a definite or an indefinite term, as requested by the
tribe (or, to the extent not limited by tribal resolution, by the
tribal organization), in the case of a mature contract.
The amounts of such contracts shall be subject to the
availability of appropriations.
(2) The amounts of such contracts may be renegotiated
annually to reflect changed circumstances and factors,
including, but not limited to, cost increases beyond the control
of the tribal organization.
*

*

*

25 U.S.C. § 450j-1 provides:
(a) Amount of funds provided
(1) The amount of funds provided under the terms of
self-determination contracts entered into pursuant to this
subchapter shall not be less than the appropriate Secretary
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would have otherwise provided for the operation of the
programs or portions thereof for the period covered by the
contract, without regard to any organizational level within the
Department of the Interior or the Department of Health and
Human Services, as appropriate, at which the program,
function, service, or activity or portion thereof, including
supportive administrative functions that are otherwise
contractable, is operated.
(2) There shall be added to the amount required by paragraph
(1) contract support costs which shall consist of an amount for
the reasonable costs for activities which must be carried on by
a tribal organization as a contractor to ensure compliance with
the terms of the contract and prudent management, but
which–
(A) normally are not carried on by the respective Secretary
in his direct operation of the program; or
(B) are provided by the Secretary in support of the
contracted program from resources other than those under
contract.
(3)(A) The contract support costs that are eligible costs for
the purposes of receiving funding under this subchapter
shall include the costs of reimbursing each tribal
contractor for reasonable and allowable costs of–
(i) direct program expenses for the operation of the
Federal program that is the subject of the contract, and
(ii) any additional administrative or other expense
related to the overhead incurred by the tribal contractor
in connection with the operation of the Federal
program, function, service, or activity pursuant to the
contract,
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except that such funding shall not duplicate any funding
provided under subsection (a)(1) of this section.
(B) On an annual basis, during such period as a tribe or
tribal organization operates a Federal program, function,
service, or activity pursuant to a contract entered into
under this subchapter, the tribe or tribal organization shall
have the option to negotiate with the Secretary the amount
of funds that the tribe or tribal organization is entitled to
receive under such contract pursuant to this paragraph.
*

*

*

(5) Subject to paragraph (6), during the initial year that a selfdetermination contract is in effect, the amount required to be
paid under paragraph (2) shall include startup costs consisting
of the reasonable costs that have been incurred or will be
incurred on a one-time basis pursuant to the contract
necessary–
(A) to plan, prepare for, and assume operation of the
program, function, service, or activity that is the subject of
the contract; and
(B) to ensure compliance with the terms of the contract
and prudent management.
(6) Costs incurred before the initial year that a
self-determination contract is in effect may not be included in
the amount required to be paid under paragraph (2) if the
Secretary does not receive a written notification of the nature
and extent of the costs prior to the date on which such costs
are incurred.
(b) Reductions and increases in amount of fund provided
The amount of funds required by subsection (a) of this section–
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(1) shall not be reduced to make funding available for contract
monitoring or administration by the Secretary;
(2) shall not be reduced by the Secretary in subsequent years
except pursuant to–
(A) a reduction in appropriations from the previous fiscal
year for the program or function to be contracted;
(B) a directive in the statement of the managers
accompanying a conference report on an appropriation
bill or continuing resolution;
(C) a tribal authorization;
(D) a change in the amount of pass-through funds needed
under a contract; or
(E) completion of a contracted project, activity, or
program;
(3) shall not be reduced by the Secretary to pay for Federal
functions, including, but not limited to, Federal pay costs,
Federal employee retirement benefits, automated data
processing, contract technical assistance or contract
monitoring;
(4) shall not be reduced by the Secretary to pay for the costs
of Federal personnel displaced by a self-determination
contract; and
(5) may, at the request of the tribal organization, be increased
by the Secretary if necessary to carry out this subchapter or as
provided in section 450j(c) of this title.
Notwithstanding any other provision in this subchapter, the
provision of funds under this subchapter is subject to the
availability of appropriations and the Secretary is not required
to reduce funding for programs, projects, or activities serving
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a tribe to make funds available to another tribe or tribal
organization under this subchapter.
(c) ANNUAL REPORTS.—Not later than May 15 of each
year, the Secretary shall prepare and submit to Congress an
annual report on the implementation of this Act. Such
report shall include—
(1) an accounting of the total amounts of funds provided for
each program and the budget activity for direct program
costs and contract support costs of tribal organizations
under self-determination;
(2) an accounting of any deficiency in funds needed to
provide required contract support costs to all contractors
for the fiscal year for which the report is being submitted;
(3) the indirect cost rate and type of rate for each tribal
organization that has been negotiated with the
appropriate Secretary;
(4) the direct cost base and type of base from which the
indirect cost rate is determined for each tribal
organization;
(5) the indirect cost pool amounts and the types of costs
included in the indirect cost pool; and
(6) an accounting of any deficiency in funds needed to
maintain the preexisting level of services to any Indian
tribes affected by contracting activities under this Act,
and a statement of the amount of funds needed for
transitional purposes to enable contractors to convert
from a Federal fiscal year accounting cycle, as authorized
by section 105(d).
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(d) Treatment of shortfalls in indirect cost recoveries
(1) Where a tribal organization's allowable indirect cost
recoveries are below the level of indirect costs that the tribal
organizations should have received for any given year
pursuant to its approved indirect cost rate, and such shortfall
is the result of lack of full indirect cost funding by any
Federal, State, or other agency, such shortfall in recoveries
shall not form the basis for any theoretical over-recovery or
other adverse adjustment to any future years' indirect cost rate
or amount for such tribal organization, nor shall any agency
seek to collect such shortfall from the tribal organization.
(2) Nothing in this subsection shall be construed to authorize
the Secretary to fund less than the full amount of need for
indirect costs associated with a self-determination contract.
*

*

*

(g) Addition to contract of full amount contractor entitled;
adjustment
Upon the approval of a self-determination contract, the
Secretary shall add to the contract the full amount of funds to
which the contractor is entitled under subsection (a) of this
section, subject to adjustments for each subsequent year that
such tribe or tribal organization administers a Federal program,
function, service, or activity under such contract.
*

*

*

(l) Suspension, withholding, or delay in payment of funds
(1) The Secretary may only suspend, withhold, or delay the
payment of funds for a period of 30 days beginning on the
date the Secretary makes a determination under this paragraph
to a tribal organization under a self- determination contract,
if the Secretary determines that the tribal organization has
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failed to substantially carry out the contract without good
cause. In any such case, the Secretary shall provide the tribal
organization with reasonable advance written notice, technical
assistance (subject to available resources) to assist the tribal
organization, a hearing on the record not later than 10 days
after the date of such determination or such later date as the
tribal organization shall approve, and promptly release any
funds withheld upon subsequent compliance.
(2) With respect to any hearing or appeal conducted pursuant
to this subsection, the Secretary shall have the burden of proof
to establish by clearly demonstrating the validity of the
grounds for suspending, withholding, or delaying payment of
funds.
*

*

*

25 U.S.C. § 450k provides:
(a) Authority of Secretaries of the Interior and of Health and
Human Services to promulgate rules and regulations; time
restriction
(1) Except as may be specifically authorized in this
subsection, or in any other provision of this subchapter, the
Secretary of the Interior and the Secretary of Health and
Human Services may not promulgate any regulation, nor
impose any nonregulatory requirement, relating to
self-determination contracts or the approval, award, or
declination of such contracts, except that the Secretary of the
Interior and the Secretary of Health and Human Services may
promulgate regulations under this subchapter relating to
chapter 171 of Title 28, commonly known as the “Federal
Tort Claims Act”, the Contract Disputes Act of 1978 (41
U.S.C. § 601 et seq.), declination and waiver procedures,
appeal procedures, reassumption procedures, discretionary
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grant procedures for grants awarded under section 450h of
this title, property donation procedures arising under section
450j(f) of this title, internal agency procedures relating to the
implementation of this subchapter, retrocession and tribal
organization relinquishment procedures, contract proposal
contents, conflicts of interest, construction, programmatic
reports and data requirements, procurement standards,
property management standards, and financial management
standards.
(2)(A) The regulations promulgated under this subchapter,
including the regulations referred to in this subsection, shall
be promulgated–
(i) in conformance with sections 552 and 553 of Title 5
and subsections (c), (d), and (e) of this section; and
(ii) as a single set of regulations in title 25 of the Code
of Federal Regulations.
(B) The authority to promulgate regulations set forth in
this subchapter shall expire if final regulations are not
promulgated within 20 months after October 25, 1994.
*

*

*

25 U.S.C. § 450l provides:
(a) Terms
Each self-determination contract entered into under this
subchapter shall–
(1) contain, or incorporate by reference, the provisions of the
model agreement described in subsection (c) of this section
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(with modifications where indicated and the blanks
appropriately filled in), and
(2) contain such other provisions as are agreed to by the
parties.
*

*

*

(c) Model agreement
The model agreement referred to in subsection (a)(1) of this
section reads as follows:
“Section 1. Agreement between the Secretary and the
__________ Tribal Government.
“(a) Authority and Purpose.–
“ ( 1 ) A u t h o r i t y. – T h i s a g r e e m e n t , d e n o t e d a
Self-Determination Contract (referred to in this agreement
as the 'Contract'), is entered into by the Secretary of the
Interior or the Secretary of Health and Human Services
(referred to in this agreement as the 'Secretary'), for and on
behalf of the United States pursuant to title I of the Indian
Self-Determination and Education Assistance Act (25
U.S.C. 450 et seq.) and by the authority of the __________
tribal government or tribal organization (referred to in this
agreement as the 'Contractor'). The provisions of title I of
the Indian Self- Determination and Education Assistance
Act (25 U.S.C. 450 et seq.) are incorporated in this
agreement.
“(2) Purpose.–Each provision of the In dian
Self-Determination and Education Assistance Act (25
U.S.C. 450 et seq.) and each provision of this Contract
shall be liberally construed for the benefit of the
Contractor to transfer the funding and the following related
functions, services, activities, and programs (or portions
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thereof), that are otherwise contractable under section
102(a) of such Act, including all related administrative
functions, from the Federal Government to the Contractor:
(List functions, services, activities, and programs).
“(b) Terms, Provisions, and Conditions.–
*

*

*

“(4) Funding amount.–Subject to the av ailability of
appropriations, the Secretary shall make available to the
Contractor the total amount specified in the annual funding
agreement incorporated by reference in subsection (f)(2).
Such amount shall not be less than the applicable amount
determined pursuant to section 106(a) of the Indian
Self-Determination and Education Assistance Act (25
U.S.C. 450j-1).
*

*

*

“(6) Payment.–
“(A) In general.–Payments to the Contractor under this
Contract shall–
“(i) be made as expeditiously as practicable; and
“(ii) include financial arrangements to cover funding
during periods covered by joint resolutions adopted by
Congress making continuing appropriations, to the
extent permitted by such resolutions.
“(B) Quarterly, semiannual, lump-sum, and other
methods of payment.–
“(i) In general.–Pursuant to section 108(b) of the
Indian Self- Determination and Education Assistance
Act, and notwithstanding any other provision of law,
for each fiscal year covered by this Contract, the
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Secretary shall make available to the Contractor the
funds specified for the fiscal year under the annual
funding agreement incorporated by reference pursuant
to subsection (f)(2) by paying to the Contractor, on a
quarterly basis, one-quarter of the total amount
provided for in the annual funding agreement for that
fiscal year, in a lump-sum payment or as semiannual
payments, or any other method of payment authorized
by law, in accordance with such method as may be
requested by the Contractor and specified in the
annual funding agreement.
“(ii) Method of quarterly payment.–If quarterly
payments are specified in the annual funding
agreement incorporated by reference pursuant to
subsection (f)(2), each quarterly payment made
pursuant to clause (i) shall be made on the first day of
each quarter of the fiscal year, except that in any case
in which the Contract year coincides with the Federal
fiscal year, payment for the first quarter shall be made
not later than the date that is 10 calendar days after the
date on which the Office of Management and Budget
apportions the appropriations for the fiscal year for the
programs, services, functions, and activities subject to
this Contract.
“(iii) Applicability.–Chapter 39 of title 31, United
States Code, shall apply to the payment of funds due
under this Contract and the annual funding agreement
referred to in clause (i).
*

*

*

“(11) Federal program guidelines, manuals, or policy
directives.–Except as specifically provided in the Indian
Self-Determination and Education Assistance Act (25
U.S.C. 450 et seq.) the Contractor is not required to abide
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by program guidelines, manuals, or policy directives of the
Secretary, unless otherwise agreed to by the Contractor and
the Secretary, or otherwise required by law.
*

*

*

“(c) Obligation of the Contractor.–
“(1) Contract performance.–Except as provided in
subsection (d)(2), the Contractor shall perform the
programs, services, functions, and activities as provided in
the annual funding agreement under subsection (f)(2) of
this Contract.
“(2) Amount of funds.–The total amount of funds to be
paid under this Contract pursuant to section 106(a) shall be
determined in an annual funding agreement entered into
between the Secretary and the Contractor, which shall be
incorporated into this Contract.
“(3) Contracted programs.–Subject to the availability of
appropriated funds, the Contractor shall administer the
programs, services, functions, and activities identified in
this Contract and funded through the annual funding
agreement under subsection (f)(2).
*

*

*

“(d) Obligation of the United States.–
"(1) Trust responsibility.–
*

*

*

"(B) Construction of Contract.–Nothing in this Contract
may be construed to terminate, waive, modify, or
reduce the trust responsibility of the United States to
the tribe(s) or individual Indians. The Secretary shall
act in good faith in upholding such trust responsibility.
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“(2) Good faith.–To the extent that health programs are
included in this Contract, and within available funds, the
Secretary shall act in good faith in cooperating with the
Contractor to achieve the goals set forth in the Indian
Health Care Improvement Act (25 U.S.C. 1601 et seq.).
*

*

*

*

*

“(e) Other provisions.–
*

“(2) Contract modifications or amendment.–
“(A) In general.–Except as provided in subparagraph (B),
no modification to this Contract shall take effect unless
such modification is made in the form of a written
amendment to the Contract, and the Contractor and the
Secretary provide written consent for the modification.
“(B) Exception.–The addition of supplemental funds for
programs, functions, and activities (or portions thereof)
already included in the annual funding agreement under
subsection (f)(2), and the reduction of funds pursuant to
section 106(b)(2), shall not be subject to subparagraph
(A).
*

*

*

*

*

*

“(f) Attachments.–

“(2) Annual funding agreement.–
“(A) In general.–The annual funding agreement under
this Contract shall only contain–
“(i) terms that identify the programs, services,
functions, and activities to be performed or
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administered, the general budget category assigned,
the funds to be provided, and the time and method of
payment; and
“(ii) such other provisions, including a brief
description of the programs, services, functions, and
activities to be performed (including those supported
by financial resources other than those provided by
the Secretary), to which the parties agree.
“(B) Incorporation by reference.–The annual funding
agreement is hereby incorporated in its entirety in this
Contract and attached to this Contract as attachment 2.”
*

*

*

25 U.S.C. § 450m-1 provides:
(a) Civil actions; concurrent jurisdiction; relief
The United States district courts shall have original jurisdiction
over any civil action or claim against the appropriate Secretary
arising under this subchapter and, subject to the provisions of
subsection (d) of this section and concurrent with the United
States Court of Claims, over any civil action or claim against
the Secretary for money damages arising under contracts
authorized by this subchapter. In an action brought under this
paragraph, the district courts may order appropriate relief
including money damages, injunctive relief against any action
by an officer of the United States or any agency thereof
contrary to this subchapter or regulations promulgated
thereunder, or mandamus to compel an officer or employee of
the United States, or any agency thereof, to perform a duty
provided under this subchapter or regulations promulgated
hereunder (including immediate injunctive relief to reverse a
declination finding under section 450f(a)(2) of this title or to
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compel the Secretary to award and fund an approved
self-determination contract).
(b) Revision of contracts
The Secretary shall not revise or amend a self-determination
contract with a tribal organization without the tribal
organization's consent.
*

*

*

(d) Application of Contract Disputes Act
The Contract Disputes Act (Public Law 95-563, Act of
November 1, 1978; 92 Stat. 2383, as amended) shall apply to
self-determination contracts, except that all administrative
appeals relating to such contracts shall be heard by the Interior
Board of Contract Appeals established pursuant to section 8 of
such Act (41 U.S.C. 607).
*

*

*

25 U.S.C. § 450n provides:
Nothing in this subchapter shall be construed as–
(1) affecting, modifying, diminishing, or otherwise impairing
the sovereign immunity from suit enjoyed by an Indian tribe;
or
(2) authorizing or requiring the termination of any existing
trust responsibility of the United States with respect to the
Indian people.
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Pub. L. 104-134, 110 Stat. 1321-189 (1996) (“FY1996
Appropriations Act”) in pertinent part provides:
For expenses necessary to carry out the Act of August 5, 1954
(68 Stat. 674), the Indian Self-Determination Act, the Indian
Health Care Improvement Act, and titles II and III of the Public
Health Service Act with respect to the Indian Health Service,
$1,747,842,000, together with payments received during the
fiscal year pursuant to 42 U.S.C. 300aaa-2 for services
furnished by the Indian Health Service: Provided, That funds
made available to tribes and tribal organizations through
contracts, grant agreements, or any other agreements or
compacts authorized by the Indian Self-Determination and
Education Assistance Act of 1975 (88 Stat. 2203; 25 U.S.C.
450), shall be deemed to be obligated at the time of the grant or
contract award and thereafter shall remain available to the tribe
or tribal organization without fiscal year limitation: Provided
further, That $12,000,000 shall remain available until
expended, for the Indian Catastrophic Health Emergency Fund:
Provided further, That $350,564,000 for contract medical care
shall remain available for obligation until September 30, 1997:
Provided further, That of the funds provided, not less than
$11,306,000 shall be used to carry out the loan repayment
program under section 108 of the Indian Health Care
Improvement Act, as amended: Provided further, That funds
provided in this Act may be used for one-year contracts and
grants which are to be performed in two fiscal years, so long as
the total obligation is recorded in the year for which the funds
are appropriated: Provided further, That the amounts collected
by the Secretary of Health and Human Services under the
authority of title IV of the Indian Health Care Improvement Act
shall be available for two fiscal years after the fiscal year in
which they were collected, for the purpose of achieving
compliance with the applicable conditions and requirements of
titles XVIII and XIX of the Social Security Act (exclusive of
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planning, design, or construction of new facilities): Provided
further, That of the funds provided, $7,500,000 shall remain
available until expended, for the Indian Self-Determination
Fund, which shall be available for the transitional costs of
initial or expanded tribal contracts, grants or cooperative
agreements with the Indian Health Service under the provisions
of the Indian Self-Determination Act: Provided further, That
funding contained herein, and in any earlier appropriations Acts
for scholarship programs under the Indian Health Care
Improvement Act (25 U.S.C. 1613) shall remain available for
obligation until September 30, 1997: Provided further, That
amounts received by tribes and tribal organizations under title
IV of the Indian Health Care Improvement Act, as amended,
shall be reported and accounted for and available to the
receiving tribes and tribal organizations until expended.
Pub. L. 104-208, 110 Stat. 3009-212 (1996) (“FY1997
Appropriations Act”) in pertinent part provides:
For expenses necessary to carry out the Act of August 5, 1954
(68 Stat. 674), the Indian Self-Determination Act, the Indian
Health Care Improvement Act, and titles II and III of the Public
Health Service Act with respect to the Indian Health Service,
$1,806,269,000, together with payments received during the
fiscal year pursuant to 42 U.S.C. 238(b) for services furnished
by the Indian Health Service: Provided, That funds made
available to tribes and tribal organizations through contracts,
grant agreements, or any other agreements or compacts
authorized by the Indian Self-Determination and Education
Assistance Act of 1975 (25 U.S.C. 450), shall be deemed to be
obligated at the time of the grant or contract award and
thereafter shall remain available to the tribe or tribal
organization without fiscal year limitation: Provided further,
That $12,000,000 shall remain available until expended, for the
Indian Catastrophic Health Emergency Fund: Provided further,
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That $356,325,000 for contract medical care shall remain
available for obligation until September 30, 1998: Provided
further, That of the funds provided, not less than $11,706,000
shall be used to carry out the loan repayment program under
section 108 of the Indian Health Care Improvement Act:
Provided further, That funds provided in this Act may be used
for one-year contracts and grants which are to be performed in
two fiscal years, so long as the total obligation is recorded in
the year for which the funds are appropriated: Provided further,
That the amounts collected by the Secretary of Health and
Human Services under the authority of title IV of the Indian
Health Care Improvement Act shall remain available until
expended for the purpose of achieving compliance with the
applicable conditions and requirements of titles XVIII and XIX
of the Social Security Act (exclusive of planning, design, or
construction of new facilities): Provided further, That of the
funds provided, $7,500,000 shall remain available until
expended, for the Indian Self-Determination Fund, which shall
be available for the transitional costs of initial or expanded
tribal contracts, compacts, grants or cooperative agreements
with the Indian Health Service under the provisions of the
Indian Self-Determination Act: Provided further, That funding
contained herein, and in any earlier appropriations Acts for
scholarship programs under the Indian Health Care
Improvement Act (25 U.S.C. 1613) shall remain available for
obligation until September 30, 1998: Provided further, That
amounts received by tribes and tribal organizations under title
IV of the Indian Health Care Improvement Act shall be
reported and accounted for and available to the receiving tribes
and tribal organizations until expended.
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Pub. L. 105-277, § 314, 112 Stat. 2681-288 (1998) (“Section
314”) provides:
Notwithstanding any other provision of law, amounts
appropriated to or earmarked in committee reports for the
Bureau of Indian Affairs and the Indian Health Service by
Public Laws 103-138, 103-332, 104-134, 104-208 and 105-83
for payments to tribes and tribal organizations for contract
support costs associated with self-determination or selfgovernance contracts, grants, compacts, or annual funding
agreements with the Bureau of Indian Affairs or the Indian
Health Service as funded by such Acts, are the total amounts
available for fiscal years 1994 through 1998 for such purposes,
except that for the Bureau of Indian Affairs tribes and tribal
organizations may use their tribal priority allocations for unmet
indirect costs of ongoing contracts, grants, self-governance
compacts or annual funding agreements.
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APPENDIX E
STATUTES CONDITIONING
AGENCY CONTRACTING AUTHORITY ON THE
AVAILABILITY OF APPROPRIATIONS
1.

7 U.S.C. § 178n(c) (“Notwithstanding any other provision
of this subchapter the authority to enter into contracts shall
be effective for any fiscal year only to such extent or in
such amounts as are provided in appropriations Acts.”)
(Pub. L. 95-592, § 16, Nov. 4, 1978, 92 Stat. 2534).

2.

8 U.S.C. § 1524(b) (“The authority to enter into contracts
under this subchapter shall be effective for any fiscal year
only to such extent or in such amounts as are provided in
advance in appropriation Acts.”) (June 27, 1952, c. 477,
Title IV, Ch. 2 § 414, as added Mar. 17, 1980, Pub. L. 96212, Title III, § 311(a)(2), 94 Stat. 116).

3.

10 U.S.C. § 1076a(i) (“The authority of the Secretary of
Defense to enter into a contract under this section for any
fiscal year is subject to the availability of appropriations
for that purpose.”) (Added Pub. L. 99-145, Title VI, §
651(a)(1), Nov. 8, 1985, 99 Stat. 655).

4.

10 U.S.C. § 2350e(b) (“Authority under this section to
enter into contracts shall be effective for any fiscal year
only to such extent or in such amounts as are provided in
appropriation Acts.”) (Added Pub. L. 101-189, Div. A,
Title IX, § 932(a)(1), Nov. 29, 1989, 103 Stat. 1536).

5.

10 U.S.C. § 2632(b)(4) (“The authority under subsection
(a) to enter into contracts under which the United States is
obligated to make outlays shall be effective for any fiscal
year only to the extent that the budget authority for such
outlays is provided in advance by appropriation Acts.”)
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(Pub. L. 96-125, Title VIII, § 807(a) to (c)(1), Nov. 26,
1979, 93 Stat. 949, 950).
6.

10 U.S.C. § 2780 (a)(2) (“The authority of the Secretary to
enter into a contract under this section for any fiscal year
is subject to the availability of appropriations.”) (Added
Pub. L. 99-661, Div. A., Title XIII, § 1309(a), Nov. 14,
1986, 100 Stat. 3982).

7.

12 U.S.C. § 1715z-1(i)(1) (“The aggregate amount of
outstanding contracts to make such payments shall not
exceed amounts approved in appropriation Acts . . . .”)
(June 27, 1934, c. 847, Title II, § 236, as added Aug. 1,
1968, Pub. L. 90-448, Title II, § 201(a), 82 Stat. 498).

8.

15 U.S.C. § 648(l) (“The authority to enter into contracts
shall be in effect for each fiscal year only to the extent and
in the amounts as are provided in advance in
appropriations Acts.”) (Pub. L. 85-536, § 2[21], as added
Pub. L. 96-302, Title II, § 202, July 2, 1980, 94 Stat. 843).

9.

15 U.S.C. § 649b(h) (“The authority to enter into contracts
shall be in effect for each fiscal year only to the extent or
in the amounts as are provided in advance in appropriation
Acts.”) (Pub. L. 96-481, Title III, § 302, Oct. 21, 1980, 94
Stat. 2331).

10. 15 U.S.C. § 652(i) (“Any authority to enter contracts or
other spending authority provided for in this section is
subject to amounts provided for in advance in
appropriations Acts.”) (Pub. L. 85-536, § 2[25], as added
Pub. L. 101-515, Title V, § 7, Nov. 5, 1990, 104 Stat.
2142).
11. 15 U.S.C. § 656(i) (“The authority of the Administrator to
enter into contracts shall be in effect for each fiscal year
only to the extent and in the amounts as are provided in
advance in appropriations Acts.”) (Pub. L. 85-536, § 2[29],
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formerly § 2[28], as added Pub. L. 102-191, § 2, Dec. 5,
1991, 105 Stat. 1589 (renumbered and amended)).
12. 16 U.S.C. § 284i (“No authority under this subchapter to
enter into contracts or to make payments shall be effective
except to the extent and in such amounts as provided in
advance in appropriations Acts.”) (Pub. L. 89-671, § 10, as
added Pub. L. 97-310, Oct. 14, 1982, 96 Stat. 1458).
13. 16 U.S.C. § 429b-5(b) (“Notwithstanding any other
provision of sections 429b to 429b-5 of this title, authority
to enter into contracts, to incur obligations, or to make
payments under sections 429b to 429b-5 of this title shall
be effective only to the extent, and in such amounts as are
provided in advance in appropriation Acts.”) (Apr. 17,
1954, c. 153, § 6, as added Oct. 13, 1980, Pub. L. 96-442,
§ 2, 94 Stat. 1887).
14. 16 U.S.C. § 3208(a) (“No authority to enter into contracts
or to make payments or to expend previously appropriated
funds under this Act shall be effective except to the extent
or in such amounts as are provided in advance in
appropriation Acts.”) (Pub. L. 96-487, Title XIII, § 1321,
Dec. 2, 1980, 94 Stat. 2487).
15. 16 U.S.C. § 3644 (“New spending authority or authority to
enter into contracts provided in this chapter shall be
effective only to such extent, or in such amounts, as are
provided in advance in appropriation Acts.”) (Pub. L. 99-5,
§ 15, Mar. 15, 1985, 99 Stat. 15).
16. 20 U.S.C. § 2392 (“Any authority to make payments or to
enter into contracts under this chapter shall be available
only to such extent or in such amounts as are provided in
advance in appropriation Acts.”) (Pub. L. 88-210, Title III,
§ 312, as added Pub. L. 105-332, § 1(b), Oct. 31, 1998,
112 Stat. 3122).
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17. 20 U.S.C. § 3475(b) (“Notwithstanding any other
provisions of this chapter, no authority to enter into
contracts or to make payments under this subchapter shall
be effective except to such extent or in such amounts as are
provided in advance under appropriation Acts.”) (Pub. L.
96-88, Title IV, § 415, Oct. 17, 1979, 93 Stat. 685).
18. 21 U.S.C. § 1181 (“The authority of the Secretary to enter
into contracts under this subchapter and subchapter V of
this chapter shall be effective for any fiscal year only to
such extent or in such amounts as are provided in advance
by appropriation Acts.”) (Pub. L. 92-255, Title IV, § 414,
as added Pub. L. 96-181, § 9(a), Jan. 2, 1980, 93 Stat.
1314).
19. 22 U.S.C. § 2194a (“The authority of the Overseas Private
Investment Corporation to enter into contracts under
section 2194(a) of this title shall be effective for any fiscal
year beginning after September 30, 1981, only to such
extent or in such amounts as are provided in appropriation
Acts.”) (Pub. L. 97-65, § 5(b)(2), Oct. 16, 1981, 95 Stat.
1023).
20. 22 U.S.C. § 4609(c) (“Any authority provided by this
chapter to enter into contracts shall be effective for a fiscal
year only to such extent or in such amounts as are provided
in appropriation Acts.”) (Pub. L. 98-525, Title XVII, §
1710, Oct. 19, 1984, 98 Stat. 2659).
21. 25 U.S.C. § 640d-11(d)(2) (“The authority of the
Commissioner to enter into contracts for the provision of
legal services for the Commissioner or for the Office of
Navajo and Hopi Indian Relocation shall be subject to the
availability of funds provided for such purpose by
appropriation Acts.”) (As amended Pub. L. 100-666, §
4(a), Nov. 16, 1988, 102 Stat. 3929).
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22. 25 U.S.C. § 764(b) (“Provided, That no authority to enter
into contracts or to make payments under this subchapter
shall be effective except to such extent or in such amounts
as are provided in advance in appropriation Acts.”) (Pub.
L. 96-227, § 5, Apr. 3, 1980, 94 Stat. 319).
23. 25 U.S.C. § 1658 (“The authority of the Secretary to enter
into contracts under this subchapter shall be to the extent,
and in an amount, provided for in appropriation Acts.”)
(Pub. L. 94-437, Title V, § 508, as added Pub. L. 100-713,
Title V, § 501, Nov. 23, 1988, 102 Stat. 4824).
24. 25 U.S.C. § 1805 (“No authority to enter into contracts
provided by this section shall be effective except to the
extent authorized in advance by appropriations Acts.”)
(Pub. L. 95-471, Title I, § 105, formerly § 104, Oct. 17,
1978, 92 Stat. 1326 (renumbered and amended)).
25. 29 U.S.C. § 1581 (“Notwithstanding any other provision of
this chapter, no authority to enter into contracts or financial
assistance agreements under this chapter shall be effective
except to such extent or in such amount as are provided in
advance in appropriation Acts.”) (Pub. L. 97-300, Title I,
§ 171, Oct. 13, 1982, 96 Stat. 1354) (repealed Pub. L. 105220, Title I, § 199(c)(2)(B), Aug. 7, 1998, 112 Stat. 1059).
26. 29 U.S.C. § 2939(f) (“Notwithstanding any other provision
of this chapter, the Secretary shall have no authority to
enter into contracts, grant agreements, or other financial
assistance agreements under this chapter except to such
extent and in such amounts as are provided in advance in
appropriations Acts.”) (Pub. L. 105-220, Title I, § 189,
Aug. 7, 1998, 112 Stat. 1051).
27. 38 U.S.C. § 1711(c)(2) (“The authority of the Secretary to
enter into contracts under this subsection shall be effective
for any fiscal year only to such extent or in such amounts
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as are provided in appropriation Acts.”) (Pub. L. 96-22,
Title II, § 202, June 13, 1979, 93 Stat. 54).
28. 38 U.S.C. § 1712A(e)(3) (“The authority of the Secretary
to enter into contracts under this subsection shall be
effective for any fiscal year only to such extent or in such
amounts as are provided in appropriation Acts.”) (Added
Pub. L. 96-22, Title I, § 103(a)(1), June 13, 1979, 93 Stat.
48, § 612A).
29. 38 U.S.C. § 1720C(e) (“The authority of the Secretary to
enter into contracts under this section shall be effective for
any fiscal year only to the extent that appropriations are
available.”) (Added Pub. L. 101-366, Title II, § 201(a)(1),
Aug. 15, 1990, 104. Stat. 437, § 620c (renumbered and
amended)).
30. 38 U.S.C. § 1732(d)(1) (“The authority of the Secretary to
enter into contracts and to make grants under this section
is effective for any fiscal year only to the extent that
appropriations are available for that purpose.”) (Added
Pub. L. 93-82, Title I, § 107(a), Aug. 2, 1973, 87 Stat. 184,
§ 632).
31. 42 U.S.C. § 238k (“The authority of the Secretary to enter
into contracts under this chapter shall be effective for any
fiscal year only to such extent or in such amounts as are
provided in advance by appropriation Acts.”) (July 1,
1944, c. 373, Title II, § 242, formerly Title V, § 514, as
added Nov. 9, 1978, Pub. L. 95-632, § 11(e), 92 Stat. 3456
(renumbered)).
32. 42 U.S.C. § 241(b)(5) (“The authority of the Secretary to
enter into any contract for the conduct of any study, testing,
program, research, or review, or assessment under this
subsection shall be effective for any fiscal year only to
such extent or in such amounts as are provided in advance
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in appropriation Acts.”) (July 1, 1944, c. 373, Title III, §
301, 58 Stat. 691).
33. 42 U.S.C. § 300e-16(c) (“The authority of the Secretary to
enter into contracts under subsections (a) and (b) of this
section shall be effective for any fiscal year only to such
extent or in such amounts as are provided in advance by
appropriation Acts.”) (July 1, 1944, c. 373, Title XIII, §
1317, as added Nov. 1, 1978, Pub. L. 95-559, § 7(a), 92
Stat. 2134).
34. 42 U.S.C. § 300v-2(c) (“The authority of the Commission
to enter into such contracts is effective for any fiscal year
only to such extent or in such amounts as are provided in
advance in appropriation Acts.”) (July 1, 1944, c. 373,
Title XVIII, § 1803, as added Nov. 9, 1978, Pub. L. 95622, Title III, § 301, 92 Stat. 3440).
35. 42 U.S.C. § 702(a)(1) (“The authority of the Secretary to
enter into any contracts under this subchapter is effective
for any fiscal year only to such extent or in such amounts
as are provided in appropriations Acts.”) (Aug. 14, 1935,
c. 531, Title V, § 502, as added Aug. 13, 1981, Pub. L. 9735, Title XXI, § 2192(a), 95 Stat. 819).
36. 42 U.S.C. § 1437c(c)(1) (“The additional authority to enter
into such contracts provided on or after October 1, 1980,
shall be effective only in such amounts as may be approved
in appropriation Acts.”) (Pub. L. 96-399, Title II, § 201(a),
Oct. 8, 1980, 94 Stat. 1624).
37. 42 U.S.C. § 1437s(g) (“Any authority of the Secretary
under this section to provide financial assistance, or to
enter into contracts to provide financial assistance, shall be
effective only to such extent or in such amounts as are or
have been provided in advance in an appropriation Act.”)
(Sept. 1, 1937, c. 896, Title I, § 21 as added Feb. 5, 1988,
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Pub. L. 100-242, Title I, § 123, 101 Stat. 1842) (renumbered and amended).
38. 42 U.S.C. § 2286h (“The authority of the Board to enter
into contracts under this subchapter is effective only to the
extent that appropriations (including transfer of
appropriations) are provided in advance for such
purpose.”) (Aug. 1, 1946, c. 724, Title I, § 319, as added
Sept. 29, 1988, Pub. L. 100-456, Div. A, Title XIV, §
1441(a)(1), 102 Stat. 2083).
39. 42 U.S.C. § 2394 (“The authority to enter into a contract
under the preceding sentence with the Los Alamos School
Board and with the county of Los Alamos, New Mexico,
shall be effective with respect to a period before July 1,
1997, only to the extent or in such amounts as are provided
in appropriation Acts.”) (Pub. L. 99-661, Div. C, Title I,
§ 3138(b)(1), Nov. 14, 1986, 100 Stat. 4066).
40. 42 U.S.C. § 4594 (“The authority of the Secretary to enter
into contracts under this chapter shall be effective for any
fiscal year only to such extent or in such amounts as are
provided in advance by appropriation Acts.”) (Pub. L. 91616, Title VI, § 604, as added Pub. L. 96-180, § 17, Jan. 2,
1980, 93 Stat. 1306).
41. 42 U.S.C. § 5671(a)(7)(B) (“New spending authority or
authority to enter into contracts . . . shall be effective only
to such extent and in such amounts as are provided in
advance in appropriation Acts.”) (Pub. L. 93-415, Title II,
§ 299 formerly § 261, Sept. 7, 1974, 88 Stat. 1129).
42. 42 U.S.C. § 7256(b) (“Notwithstanding any other
provision of this subchapter, no authority to enter into
contracts or to make payments . . . shall be effective except
to such extent or in such amounts as are provided in
advance in appropriation Acts.”) (Pub. L. 95-91, Title VI,
§ 646, Aug. 4, 1977, 91 Stat. 599).
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43. 42 U.S.C. § 7923 (“The authority under this subchapter to
enter into contracts or other obligations requiring the
United States to make outlays may be exercised only to the
extent provided in advance in annual authorization and
appropriation Acts.”) (Pub. L. 95-604, Title I, § 113, Nov.
8, 1978, 92 Stat. 3031).
44. 42 U.S.C. § 8274 (“Authority under this part to enter into
acquisition contracts shall be only to the extent as may be
provided in advance in appropriation Acts.”) (Pub. L. 95619, Title V, § 565, Nov. 9, 1978, 92 Stat. 3281).
45. 42 U.S.C. § 9662 (“Any authority provided by this Act,
including any amendment made by this Act, to enter into
contracts to obligate the United states or to incur
indebtedness for the repayment of which the United States
is liable shall be effective only to such extent or in such
amounts as are provided in appropriation Acts.”) (Pub. L.
99-499, § 3, Oct. 17, 1986, 100 Stat. 1614).
46. 42 U.S.C. § 12377(a) (“New spending authority or
authority to enter into contracts as provided in this
subchapter shall be effective only to the extent and in such
amounts as are provided in advance in appropriations
Acts.”) (Pub. L. 101-501, Title IX, § 988, Nov. 3, 1990,
104 Stat. 1283).
47. 48 U.S.C. § 1933(j)(3) (“No authority under this
subsection to enter into contracts or to make payments
shall be effective except to the extent and in such amounts
as provided in advance in appropriations Acts.”) (Pub. L.
99-658, Title I, § 104, Nov. 14, 1986, 100 Stat. 3675).
48. 49 U.S.C. § 103(e) (“Notwithstanding any other provision
of this chapter, no authority to enter into contracts or to
make payments under this subsection shall be effective,
except as provided for in appropriations Acts.”) (Pub. L.
103-440, Title II, § 216, Nov. 2, 1994, 108 Stat. 4624).
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49. 50 App. U.S.C. § 1989b-8 (“No authority under this title
to enter into contracts or to make payments shall be
effective in any fiscal year except to such extent and in
such amounts as are provided in advance in appropriations
Acts.”) (Pub. L. 100-383, Title I, § 109, Aug. 10, 1988,
102 Stat. 910).
50. 50 App. U.S.C. § 1989c-7 (“No authority under this title
to enter into contracts or to make payments shall be
effective in any fiscal year except to such extent and in
such amounts as are provided in advance in appropriations
Acts.”) (Pub. L. 100-383, Title II, § 208, Aug. 10, 1988,
102 Stat. 916).

