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INTEREST OF AMICUS CURIAE?

Liberty Counsdl is a non-profit avil liberties education
and legd defense organization. Liberty Counsd has been
involved in such matters as Burns v. Burns, 560 S.E.2d 47
(Ga. Ct. App. 2002), where we successfully defended against
an attempt to force Georgia to recognize a Vermont avil union
as the legd eguivdent to a marriage, Lofton v. Kearney, 157
F. Supp.2d 1372 (S.D. H. 2001) (currently on apped to the
U.S. Court of Appeals for the 11" Circuit), where we filed an
amicus brief on behdf of date legidators in support of the
Forida statute that prohibits adoption by same-sex couples,
Brady v. Dean, 790 A.2d 428 (Vt. 2001), where we
chdlenged the Vermont avil union law on procedural grounds,
and Rosengarten v. Downs, case no. SC-16836 (Connecticut
Supreme Court) where we intervened in an effort to prevent
Connecticut from recognizing a Vermont civil union.

SUMMARY OF ARGUMENT

This case has litle to do with sodomy laws and
everything to do with gaining full acceptance of homosexudity
as an incrementd step toward achieving the “right to marry, not
as away of adhering to society’s mora codes but rather to . . .

! Liberty Counsel files this brief with the consent of all
parties. The letters granting consent of the parties are attached
hereto with the filing of this brief. Counsel for a party did not
author this brief in whole or in part. No person or entity, other than
Amicus Curiae, its members, or its counsel made a monetary
contribution to the preparation and submission of this brief.
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radicdly dter an archac inditution.” Michdangdo Signorile,
Bridal Wave, Out 161 (Dec./Jan. 1994)
(www.forthechildreninc.com/issues/homosexuality/
TheAgenda/InTheir OwnWords.htm!).

Prior decisons of this Court establish the right of states
to regulate conduct that it deems hamful and immord,
particularly where that conduct conflicts with the idea that
marriage is an inditution between one man and one woman.
Statigtical evidence concerning the medicd and socid harms
resulting from “private, consensua” same-sex sexual conduct,
together with recent legidative and judicid battles, underscore
the long-term, devastating consequences of adecision declaring
a fundamentd right to engage in private consensuad same-sex
sodomy. This Court, therefore, should decline Petitioners
invitation to declare privacy rights heretofore unrecognized.

ARGUMENT

l.
CERTIORARI WASIMPROVIDENTLY GRANTED

There is no evidence in the record for this Court to rue
on the questions presented in the cert petition. The record
reveds only that Petitioners pled nolo contendre to charges
that they engaged in “deviate sexud intercourse with another
individud of the same sex” in violaion of Tex. Pen. Code Ann.
§ 21.06 (Vernon 1994)?, Pet. App. 129a; Lawrence v. Texas,

2 “Deviate sexua intercourse” is “any contact between
any part of the genitas of one person and the mouth or anus of
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41 SW.3d 349, 350 (Tex. App. 2001) (“circumstances of the
offense are not in the record”). There is no evidence that the
sexud act (1) was consensud, (2) was not commercid sex, (3)
was donein private, out of the view of the public or anyone dse
present in the room, or that each man had the menta capacity to
consent. In addition, there is no evidence that the men are
homosexuds, thereby precluding a determination of whether
they fdl within a suspect class for purposes of the equal
protection analysis®

Despite the insufficient record, Petitioners ask this Court
to overrule Bowers v. Hardwick, 478 U.S. 186 (1986) and
recognize a fundamentd right to engage in private consensua
sodomy. This Court should refrain from deciding such a crucid
question when it is undear that the facts of this case bring the
question squardy before the Court. See Int’'l Bhd. of
Teamsters, Chauffeurs, Warehousemen and Helpers Unions
v. Denver Milk Producers, Inc., 334 U.S. 809 (1948) (per
curiam) (“Because of the inadequacy of the record, we dedline
to decide the Condtitutional issues involved’). Therefore,
because this case does not clearly present the facts of same-sex
sodomy performed in private between consenting adults, this

another person; or . . . the penetration of the genitals or the anus of
another person with an object.” Tex. Pen. Code Ann. § 21.01
(Vernon 1994).

3 Asdiscussed infra 111.B.3., the fluid nature of sexual
orientation prevents identification of a class. Even if such a
classification could be made, the mere fact that these two men
engaged in a single sexual act together does not establish that they
fall within that class.
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Court should dismiss the petition asimprovidently granted.

Should this Court decline to dismiss the petition, at best,
Petitioners are It with a facid chalenge, which means this
Court should gpply the standard articulated inU.S. v. Salerno,
481 U.S. 739, 745 (1987) (a party seeking facid invaidation of
a daute “mud edtablish that no set of circumstances exists
under which the Act would be vaid’). Petitioners concede
there are circumstances under which the statute is valid —
enforcement againgt those engaged in public same-sex sodomy,
againg a man who engages in sodomy with a man unable to
consent, or in acontext of same-sex progtitution. (Pet. Br. at 6,
39). The Texas law is condtitutiona under the Salerno standard,
and therefore should be upheld.

.
STATESHAVE THE RIGHT TO REGULATE HUMAN
SEXUAL RELATIONS

Theissuein this case isnot the persecution of a politica
minority. It is the right and duty of states to regulate conduct
deemed harmful to society. Ruling in Petitioners favor can only
be accomplished by ignoring prior decisions of this Court that
refused to find a fundamenta right to engage in private
consensud sexua conduct.

That the American people remain sharply divided on
homosexudity is beyond question. In many dates, legidative
battles are being fought concerning the scope of rights to be
granted to homosexuas (including the right to adopt and marry).
Petitioners, however, ask this Court to hat the ongoing
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legidative processes by sripping the State legidatures of their
authority to regulate acts they deem hamful and immord.
Removing “the ball from the legidators court”, however will not
end the debate, it will only prolong “divisveness’ and “defer]
dable settlement of the issue’” of homaosexual rights. See Ruth
Bader Gindburg, Speaking in a Judicial Voice, 67 N.Y.U. L.
Rev. 1185, 1205-08 (1992) (expressing the opinion that this
Court’s Roe v. Wade decision prolonged divisveness on the
abortion issue by halting a political process that was in a sate of
change). Jugtice Holmes dmilaly cautioned that the judiciary
should “confing]” itsdf to “molecular motions’ because
“[d]octrina limbs too swiftly shaped . . . may prove unstable.”
Id. at 1198; see also Bowers, 478 U.S. a 194 (“The Court is
most vulnerable and comes nearest to illegitimacy when it deds
with judge-made condtitutiona law having little or no cognizable
roots in the language or design of the Condtitution.”).

Principles of stare decisis dictate that this Court decline
Petitioners invitation to drip states of the right to regulate
private consensual sexud conduct that harms individuds and
erodes the indtitution of marriage.

A.
States Have the Right to Promote the I nstitution
of Heterosexual Marriage

Petitioners invite this Court to view the Texas sodomy
dtatute in a vacuum, ignoring the right of states to promote the
inditution of heterosexual marriage and how the datute fals
within that legidative preference.



6

[N]Jo legidation can be supposed more
wholesome and necessary in the founding of a
free, sdf-governing commonwedth, fit to take
rank as one of the co-ordinate States of the
Union, than that which seeks to establish it on
the bass of the idea of the family asconsgting in
and springing from the union for life of one man
and one woman in the holy estate of
matrimony; the sure foundation of dl that is
gable and noblein our civilizations.

Murphy v. Ramsey, 114 U.S. 15, 45 (1885) (regecting
condtitutiona chdlenge to a federa statute denying franchise in
federa territories to those engaged in polygamous cohabitation);
George W. Dent, Jr., The Defense of Traditional Marriage,
15J. L. & PoL’'y 581, 598 (1999) (“Traditiona marriageis a
public good’).  Thus, dthough involving consenting adults,
polygamy is prohibited in dl fifty states because it stands in
direct conflict with the idea of “family as conssting and springing
from the union for life of one man and one woman.” Similarly,
twenty-four states prohibit adultery.  State regulaions

4 See Ala Code 813A-13-2(c); Ariz. Rev. Stat. Ann.
§13-1408; C.R.SA. 818-6-501; D.C. Code Ann. §22-301; Fla
Stat. Ann. 8§8798.01; Ga. Code. Ann. §16-6-19; ldaho Code
§18-6601; 720 Ill. Comp. Stat. Ann. 85/11-7(b); Kan. Stat. Ann.
§21- 3507(2); Mass. Gen. Laws Ann. ch. 272, §14; Md. Ann.
Code Art. 27, 83; Mich. Comp. Laws Ann. §750.30; MSA
8609.36; Miss. Code Ann. §97-29-1; N.H. RSA. 8§8645:3; N.Y.
Pen. L. 8255.17; N.C. Gen. Stat. §14-184; N.D. C.C. §12.1-20-09;
Okla. Stat. Ann. tit. 21, 8872; R.l. Gen. L. 8§11-6-2; S.C. Code
§16-15-60; Utah Code Ann. 876-7-103(2); Va Code Ann.
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legiimatdy extend beyond the one man, one woman
proscription to aso prohibit incestuous marriages®

Concomitant with a state’ s right to promote marriage as
the union of one man and one woman — through proscriptions of
how many, and which persons may enter into a marita
relationship — so too may the states proscribe conduct, including
private consensua sexua conduct, that harms individuals and
erodes the indtitution of marriage.

B.
States Have the Right to Regulate Consensual Sexual
Conduct

Thelaw “is congtantly based on notions of mordity, and
if al laws representing mord choices are to be invalidated under
the Due Process Clause, the courts will be very busy indeed.”
Bowers, 478 U.S. a 196. While governments are “obliged to

818.2-365; W.Va. Code §61-8-3;Wisc. Stat. Ann. §944.16.

5 S¢ eg., Ala Code 830-1- 6; Ark. Code Ann.
89-11-106; Colo. Rev. Stat. 818-6-301; Conn. Gen. Stat. Ann.
8846b-21 & 53a-191; D.C. Code Ann. 830-101; Ga. Code Ann.
§19-3-3 (1999); Kan. Stat. Ann. §21-3603; Md. Code Ann. Fam.
Law 82-202; Mass. Gen. Laws Ann. ch. 207, §81-2; Mich. Comp.
Laws Ann. 8551.4; Miss. Code Ann. 8893-1-1 & 97-29-5; Mo.
Rev. Stat. 8568.020; Mont. Code Ann. § 45-5-507; N.H. Rev. Stat.
Ann. 8639:2; Okla. Stat. Ann. tit. 43, 82 ; Okla. Stat. Ann. tit. 21
8885; Or. Rev. Stat. 8163.525; R.I. Gen. Laws 8815-1-1 to 2; S.C.
Code Ann. 820-1-10; S.D. Codified Laws 8§825-1-7; Tenn. Code
Ann. 8§36-3-101.
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show equa respect to persons qua persons’ they are not
obliged to show equa respect “to dl of the persons’ acts and
choices” Robert P. George, MAKING MEN MoORAL 102
(1993); see also Dent, supra, a 586 (government may
promote or discourage conduct because it believes that the
conduct benefits or harms the individud, even if the individud
does not agree). Prohibiting behavior deemed unacceptable or
immord is precisdy what law does: it limits one’s freedom to
act in ways that cause harm to the individud or to society.

States are judified in enforcing a societd morality as a
means of self-preservation because “socia bonds condtituted by
shared mord bdliefs are placed in peril when the law tolerates
actions that are generdly considered to be wicked.” George,
supra, at 51-52, 73; see also Barnes v. Glen Theatre, Inc.,
501 U.S. 560, 575 (1991) (“dl human societies have prohibited
certain activities not because they harm others but because they
are consdered immora™). “Without mordity, the foundations of
our liberty will crumble, because there will be no moral compass
differentigting between right and wrong.” Stephen Danidls,
Intolerant Tolerance: The Weapon of Moral Relativism at 4
(avalable a www.ncfpc.org/policypapers.ntml); see also
George, supra, at 36-37 (“Perhaps every generation must learn
for itsdlf that *private immordities have public consequences. . .
. It is plan that mord decay has profoundly damaged the
moraly vauable inditutions of marriage and the family, and has,
indeed, largdy undercut the understandings of the human
person, marriage, and the family”).5

¢ Ina study published in 1932, Joseph Daniel Unwin
demongtrated, through the results of 7 years of research on 80
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The “drength of our sysem” of American federdismis
that it “leave[s] room for substantid variation of moral visons
and legd regimes among states . . . .” Seth F. Kreimer, Lines
in the Sand: The Importance of Borders in American
Federalism, 150 U. PA. L. Rev. 973, 974 (Jan. 2002). Mord
visons of the various states have led to laws crimindizing
fornication (sexua relations between unmarried persons),
begtidity (sexud rdations with animas), necrophilia (sexud
relations with dead bodies), adult-minor consensua sexua
relations, consensua adult incestuous sexud relaions, and in
severd dates, including Texas, sodomy.

There has never been any doubt that the
legidature, in the exercise of its police power,
has authority to aimindize the commission of
acts which, without regard to the infliction of
any other injury, are condgdered immord.
Smply put, commisson of what the legidature
determines as an immord act, even if
consensud and private, is an injury agangt
ocidy itsf.

primitive tribes and onancient and modern civilizations, thet there
is a “close rdationship between sexua opportunity and cultural
condition” — namdy, that withno exception, restrictions placed on
sexua opportunity outside a monogamous relationship produce
the “expansve energy” necessary for the dvilization to prosper
and drengthen.  Joseph Danid Unwin, SEXUAL REGULATIONS
AND CULTURAL BEHAVIOR 5, 30-32 (1932) (“*civilization' has
been built up by sacrificesin the gratification of innate desires’).
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State v. Smith, 766 So.2d 501, 509 (La. 2000). Although
Petitioners and their amici rely heavily on Eisenstadt v. Baird,
405 U.S. 438 (1972), Griswold v. Connecticut, 381 U.S.
479 (1965), Roe v. Wade, 410 U.S. 113 (1973), Carey v.
Population Servs. Int’'l, 431 U.S. 678 (1977) and Stanley v.
Georgia, 394 U.S. 557 (1969) as authority for a fundamenta
right to engage in private consensua sexual conduct, the cases
do not gand for that proposition. See Carey, 431 U.S. a 685
(explaining that Roe and Eisenstadt address the right to be free
of unwarranted governmentd intruson into the fundamenta
decision of whether to beget or bear a child) & at 702, 705
(White, J. concurring) (explaining that the decison in Carey did
not declare “unconditutiond any dstate law forbidding
extramarital sexud relations’ or “require state legidation to meet
the ‘compeling state interest’ standard whenever it implicates
sexud freedom”); Bowers, 478 U.S. a 191 (“any dam that
these cases [Carey, Roe, Eisenstadt, Griswold] nevertheess
gtand for the propostion that any kind of private sexua conduct
between consenting adults is conditutionaly insulated from State
proscription is unsupportable™); Griswold, 381 U.S. a 485
(invaideting datute that swept “unnecessaxily broadly” —
government attempted to control distribution of birth control
through regulation of use rather than of manufacture or sae);
Sanley, 394 U.S. at 565 (finding uncondtitutiond a statute that
prohibited mere possession in the home, for private viewing, of
obscene materids, this Court emphasized that “[o]ur whole
condtitutiona heritage rebels at the thought of giving government
the power to control men’s minds’).

Far from recognizing a fundamenta right to engage in
private consensua sexud conduct, this Court has repeatedly
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emphasized tha putting conduct between consenting adults
“beyond date regulations, isasep [it ig unableto take.” Paris
Adult Theatre v. Saton, 413 U.S. 49, 68 (1973). This Court
agan should dedline to deprive states of the power to enact
datutes that proscribe harmful and immora conduct.

An overriding theme in Petitioners' brief is that same-
sex sexud activities are victimless and therefore beyond the
legitimate reach of legidative proscription. (Pet. Br. at 28).
Statistical evidence (much of which is published in leading
homosexud magazines and newspapers) demondirates,
however, that those who engage in homosexua conduct are at
increased risk for numerous diseases as compared to
heterosexuds. Statigicaly, sexud promiscuity is increased
among those who engage in homosexua conduct, the result of
which is the wide-spread presence of diseases found
predominantly, if not exclusvely, among those who engage in
homosexua conduct.

A fa-ranging study published in 1978 reveded tha
75% of sdf-identified, white, gay men, admitted to having sex
with more than 100 different maes in thar lifetime, with 28%
daming more than 1,000 lifdime mde sex partners. Alan P.
Bdl and Marin S. Weinberg, HOMOSEXUALITIES: A STUDY OF
DivERSITY AMONG MEN AND WOMEN 308, Table 7 (1978).
A study published in 1997 produced smilar results: of 2,583
homosexuds, only 2.7 percent clamed to have had sex with
one partner only; the most common response, given by 21.6
percent of the respondents, was of having 101 to 500 lifetime
sex partners. Paul Van de Ven et al., A Comparative
Demographic and Sexual Profile of Older Homosexually
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Active Men, J. Sex ResearcH 34 (1997). The U.S. Centers
for Disease Control smilarly reported an upswing in promiscuity
in San Francisco: from 1994 to 1997, the percentage of
homosexuad men reporting multiple partners and unprotected
ana sex rose from 23.6 percet to 33.3 percent, with the
largest increase anong men under 25. See John R. Diggs, Jr.,
M.D., The Health Risks of Gay Sex (avaldile at
Www.corporateresourcecouncil.org) (citing Increases in
Unsafe Sex and Rectal Gonorrhea among Men Who Have
Sex With Men — San Francisco, California, 1994-1997,
MORTALITY AND MoRBIDITY WEEKLY REPORT, CDC, 48(3):
45-48, p. 45 (Jan. 29, 1999)); see also Erica Goode, With
Fears Fading, More Gays Spurn Old Preventive Message,
NEew York TiMES, Augud 19, 2001 (in the past seven years,
while the practice of anal sex had increased, with multi-partner
sex doubling, condom use had declined 20 percent). A 1994
survey of 2500 homosexua men published in the August 23,
1994 issue of THE ADVOCATE reveadled that in the past five
years 48% of the men had engaged in “three-way sex” and
24% had engaged in “group sex (four or more).”
www.forthechildreninc.com/issues/
homosexudity/TheAgenda/InTherOwnWordshtml.

A long-term monogamous reationship adso has a
different meaning among those who engage in homaosexud
conduct. “Gay magazines are . . . celebrating the bigger bang of
sex with strangers or proposing ‘monogamy without fideity” —
the latest Orwellian formulation to excuse having your cake and
egting it too.” Camille Paglia, I'll Take Religion Over Gay
Culture, Salon.com online magazine, June 1998 (available at
www.frontpagemag.com/archives/
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guest_column/paglialgayculturehtm). Another author praises
gay mae couples for redizing that sexud fiddity is not necessary
to show their love for each other and advocates that gay mae
couples can “provide modds and maeridsfor rethinking family
life and improving family law.” Richard D. Mohr, In The Case
for Gay Marriage, 9 NoTre DAME J. L. ETHICS & PuB.
PoL’y 215, 233 (1995). A recent study reveals that athough
46% of gay men attending “circuit parties’ clamed to have a
“primary partner”, 27% of those men “had multiple sex partners
(ord or and) during their most recent circuit party weekend . . .
" Gordon Mansergh, Grant Colfax, et al., The Circuit Party
Men's Health Survey Findings and Implications for Gay
and Bisexual Men, Am. J. oF PuB. HEALTH 91(6): 953-58
(June 2001).

Given these daggering datistics of sexud promiscuity,
the number of diseases that are found predominantly (and in
some ingtances, exdusvey) among homosexud practitioners
comes as no surprise. Although nearly 64% of men with AIDS
were men who have had sex with men, Basic Statistics, CDC
DivisioN oF HIV/AIDS PrRevENTION, June 2001 (available at
www.cdc.gov/ hiv/igatshtm), the lig of diseases found with
higher incidence among those engaged in homosexua conduct
does not stop there. “Reports at a national conference about
sexudly transmitted diseases indicate that gay men are in the
highest risk group for severa of the most serious diseases” Bill
Roundy, STD Rates on the Rise, NEw YORK BLADE NEWS 1,
Dec. 15, 2000 (“the increased number of sexualy transmitted
diseases (STD) cases is the result of an increase in risky sexud
practices by a growing number of gay men who bdieve HIV is
no longer a lifethrestening illness’); see also Jon Garbo, Gay
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and Bi Men Less Likely to Disclose They Have HIV,
GAYHEALTH News, July 18, 2000 (researchers from the
Universty of Cdifornia, San Francisco found that 36% of
homosexuds engaging in unprotected ord, and or vagind sex
faled to disclose that they were HIV postive to casua sex
partners) (available at
www.gayhealth.com/templates/0/news?ecord=136).

The lig of diseases found with extraordinary frequency
among mde homosexud practitioners as a result of and sex
include ana cancer, chlamydia trachomatis, cryptosporidium,
giadia lablia, herpes smplex virus, HIV, HPV, isospora belli,
microsporidia, gonorrhea, vird hepdtitis types B & C, syphilis.
John R. Diggs, Jr., M.D., The Health Risks of GaySex 3
(avalable a www.corporateresourcecouncil.org).  “Sexual
transmission of some of these diseases is so rare in the
exclusively heterosexual population as to be virtually
unknown.” Id. a 3 (emphasis added). Another disease found
dmost exdusvey among homosexud practitioners is “Gay
Bowel Syndrome® — “sexudly trangmitted gestrointesting
syndromes.” STD Treatment Guidelines. Proctitis, Procto-
colitis, and Enteritis, (Centers for Disease Control and
Prevention 1993) (available at www.ama-
assn.org/specid/std/treatmnt/guide/stdg3470.htm);  see  also
Jack Morin, ANAL PLEASURE AND HEALTH: A GUIDE FOR
MEeN AND WOMEN 22 (1998) (explaining that homosexual
sexud activities “provide many opportunities for tiny amounts of
contaminated feces to find thelr way into the mouth of the sexud
partner . . . the most direct route is ora-and contact”).

As for the diseases that are also found among
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heterosexudls, individuas engaged in homosexua conduct
congtitute the largest percentage of many of those diseases,
induding and cancer, HIV, HPV (a collection of viruses that
can cause warts, or papillomas, on vaious body parts) and
gyphilis. For example, 85% of the syphilis cases reported in
the Sesttle area of Washington in 1999 were among sdif-
identified homosexua practitioners. Diggs, supra, a 3-4.
Syphilis among mae homaosexud practitioners is a epidemic
levels in San Francisco. Id. HPV dso is “dmost universd”
among those men. Bill Roundy, STDs Up Among Gay Men:
CDC Says Rise is Due to HIV Misperceptions, THE
WASHINGTON BLADE, Dec. 8, 2000 (available at
www.washblade.com/hedlth/a).  While the incidence of and
cancer in the United States is only .9/100,000, the number
soars to 35/100,000 for those engaged in homaosexua conduct.
Bob Roehr, Anal Cancer and You, BETWEEN THE LINES, Nov.
16, 2000 (avaldble a www.pridesource.com/cgibin/article?
article=3835560).

Leshians are also at increased risk for certain diseases,
induding cancer, hepditis C, and bacteria vaginoss,
predominantly because they are “Sgnificantly more likey to
report past sexua contact with a homosexua or bisexua man
and sexuad contact with an IDU (intravenous drug user).”
Katherine Fetherset al., Sexually Transmitted Infections and
Risk Behaviors in Women Who Have Sex with Women,
SEXUALLY TRANSMITTED INFECTIONS 345-47. Although rare,
a Philaddphia woman recently tested positive for HIV as a
result of “shared sex toys’ with her HIV-postive bisexud
female partner. See
www.advocate.com/new_news.asp? D=7628& sd=01/31/03.



16

As these datidtics reved, the Texas same-sex sodomy
datute is alegitimate exercise of its police power.

[,
DEREGULATING HUMAN SEXUAL RELATIONS
WILL ERODE THE INSTITUTION OF MARRIAGE

“Bang queer means pushing the parameters of sex,
sexudity, and family, and in the process, transforming the very
fabric of society. . . . We must keep our eyes on the goals of
providing true dternatives to mariage and of radically
reordering society’s views of family.” Paula Ettelbrick, Since
When is Marriage a Path to Liberation?, OUT/LOOK
Nationd Gay and Lesbian Quarterly (Fdl 1989); see also
Michdangdo Signorile, Bridal Wave, Out 161 (Dec./Jan.
1994) (“the most subverdve action leshians and gay men can
undertake — and one that would perhaps benefit dl of society —
is to tranform the notion of ‘family’ entirdy”).” There can be

" The homosexua groups have significant resources to
advance their agenda. See Paul E. Rondeau, Homosexuality:
Truth Be Told, 14 REGENT U. L. REV. 443, 468-70 (2001-2002):
Human Rights Campaign, the largest national homosexual lobby
in the nation, claiming over 400,000 members, reports income over
$16 million; Gay and Lesbian Alliance Againg Defamation
(GLAAD) is the dominant media relations and watchdog |obby of
the homosexual movement with income of $4,199,134; National
Gay and Leshian Task Force (NGLTF) with income in excess of
$3.5 million; PFLAG, with income of just under $1.5 million, claims
membership of 76,000 with 425 local groups, promotes the idea that
ignorance of homosexuality has bred a climate of torment, fear and
hatred in our schools; GLSEN with income exceeding $1.8 million
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no doubt that a ruling which finds a fundamentd right to engege
in private consensud sodomy will be yielded as a wegpon in
ongoing and future legidaive and legd battles seeking special
protections based on one's actud or perceved sexua
orientation, as wel as repeal of laws that prohibit adoption and
marriage by same-sex couples. A dae has alegitimate interest
in preventing such an attack on the family and the inditution of
marriage.

A.
The Abalition of Marriage as
the Union of One Man and One Woman

Marshdl Kirk and Hunter Madsen articulated an
elaborate strategy for achieving acceptance of gay sexudity, and
ultimately of entirdy transforming the notion of family. “In any
campaign to win over the public, gays must be portrayed as
vidims in need of protection so that straights will be indined by
reflex to adopt the role of protector.” AFTER THE BALL: How
AMERICA WiLL CONQUER ITS FEAR & HATRED OF GAYSIN
THE 90's 184. Ads should fegture gays as “icons of normdity.”
Id. “[l]t makes no difference that the ads are lies;, not to us,
because we' re usng them to ethicdly good effect . . . .” Id. a
154. We mugt plan to “desendtize draights to gays and
gayness....” Id. at 149.

[Flirst, you get your foot in the door, by being

states that their mission is to fight the homophobia and heterosexism
that undermine hedthy school climates; Lambda Legal Defense
and Education Fund reports income over $10,000,000.
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as dmilar as possible; then, and only then —
when your one litle difference is findly
accepted — can you start dragging in your other
peculiarities, one by one. You hanmer in the
wedge narrow end fird. . . . In timeg as
hodtilities subside and stereotypes weaken, we
see no reason why more and more diversity
should not be introduced in the projected image
[of gays]. This would be hedthy for society as
well asfor gays.

Id. a 146, 186-76. This“desengtization” processis part of the
drategy leading up to “converson.”

[B]y Conversion, we actudly mean something
far more profoundly threstening to the American
Way of Life, without which no truly sweeping
socid change can occur. We mean conversion
of the average American’s emotions, mind, and
will, through a planned psychologica attack, in
the form of propaganda fed to the nation via the
media We mean ‘subverting’ the mechaniam of
prejudice to our own ends — udng the very
processes that made Americans hate us to turn
their hatred into warm regard — whether they
like it or not. . . . [Glays can undemine the
mord authority of homohating churches over
less fervent adherents by portraying . . . [them|
as antiquated backwaters, badly out of step . . .
with the latest findings of psychology.
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Id. at 153-54, 179.

Although written in 1987 as a satirical piece to mock
rdigious foes of homosexudity, the Homosexual Manifesto
(which was first published in Gy ComMuNITY NEWS, Feb.
15-21, 1987) is at the same time shocking in its assertions while
reveding for its smilarities to the political agenda advanced
today by homaosexud groups. (Text of the essay is avalable at
http://libercratic.government.direct
nic.com/Journa/socia/queer/homosexud_agenda.htm).

We shdl sodomize your sons, emblems of your
feeble mascuinity, of your shalow dreams and
vulga lies We shdl seduce them in your
schoadls . . . in your seminaries, in your youth
groups, in your movie theater bathrooms. . . in
your houses of Congress, wherever men are
with men together. . . . All laws banning
homosexud activity will be revoked. Instead,
legidation shdl be passed which engenderslove
between men. . . . There will be no
compromises.  We are not middle-class
weeklings. . . . Those who oppose us will be
exiled. . . . Thefamily unit, which only dampens
imagination and curbs free will, must be
eiminated. . . . All churches who condemn us
will be closed.

Id.; cf. David Thorstad, “ManBoy Love and the American Gay
Movement,” in Male Intergenerational Intimacy: Historical,
Socio-Psychological, and Legal Perspectives, J. ©OF
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HOMOSEXUALITY 20:1-2, 255 (1990) (the “ultimete god” is
“not just equd rights for ‘lesbians and gay men,’ but aso
freedom of sexud expresson for young people and children”).

Like the “agenda’ set forth in the “Homosexud
Manifesto”’, current legd battles include (1) lowering the age of
consent to engage in sexua conduct with adults, (2) slencing
public and private expression of opposition to the homosexual
agenda, (3) reped of State Defense of Mariage Laws
(DOMAS), which refuse to grant full faith and credit to same-
sex marriages entered into in other states, (4) attack of state
laws that grant married spouses aright not granted to unmarried
same-sex partners, (5) invdidation of date laws prohibiting
adoption by same-sex couples, and (6) repea of sodomy
satutes.

It takes no stretch of the imagination to envison the
consequences gemming from a recognition by this Court that
there is a fundamentd right to engage in private consensual
same-sex sodomy. Two examples show how incremental
extension of rights and benefits to those engaged in homaosexud
conduct lead to results that are far reaching and disastrous.

In 1999, the Vermont Supreme Court declared that
same-sex couples were entitled to the same benefits and
protections as married couples and mandated that the legidature
enact laws to provide those benefits and protections. See Baker
v. State, 744 A.2d 864 (Vt. 1999). Some of the reasonsrelied
uponby the court included thet (a) “ Sexud Orientation is among
the categories specificdly protected aganst hate-motivated
crimes in Vermont,” thus beying the fact that the state frowns
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upon same-sex marriages, id., (b) Vermont had enacted
satewide legidation prohibiting discrimination on the bass of
sexud orientation, and (c) Vermont had removed barriers to
adoption by same-sex couples as well as extending legd rights
and protections to couples who dissolve ther “domestic
relationship.” 1d. at 885-86. It was the incrementd steps the
State of Vermont took over the years that led the Vermont
Supreme Court to conclude that the state had abandoned its
longsanding disapproval of same-sex rdationships and
therefore, that there existed no barrier to the extension of
marriage benefits to same-sex couples.

The paper given by Kees Waddjik, a professor who
wrote the Netherland's same-sex-marriage bill, aso
demongtrates how incrementd steps led to the Dutch same-sex
mariage bill® and ultimately full mandated acceptance of
homaosexud rdaionships.

Legiddive recognition of homosexudity dtarts
with decriminglization, followed or sometimes
accompanied by the setting of an equa age of
consent, after which anti-discrimination
legislation can be introduced, before the
process is finished with legidation recognizing
same-sex partnership and parenting.

8 S¢e The “Law of Smal Change’: How the Road to
Same-Sex Marriage Got Paved in the Netherlands by Kees
Waaldjik (Faculty of Law, Universiteit Leiden, the Netherlands) 19
June 1999. Netherlands passed the bill in 2001.
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The “law of standard sequences’ implies . . .
that . . . each step seems to operate as a
gimulating factor for the next step. For

example, once alegidature has enacted that it is
wrong to treat someone differently because of

his or her homaosexud orientetion, it becomes dl

the more suspect that the same legidature is
preserving rules of family law that do precisdy

that.

He then goes on to explain the “extremdy gradua and
amog perversdy nuanced (but highly successful) process of
legidative recognition of same sex patnership in the
Netherlands.

Since the 1970's and 1980's Dutch cohahiting
couples have increasingly been given smilar
legd rights and duties as married couples. One
after the other changes were introduced in rent
law, in socid security and income tax, in the
rules on immigration, state pensions, and death
duties, and in many other fiddds. And in none of
these fidds any digtinction was made between
heterosexual and homosexual cohabitation.
There was never a ‘lav on same-sex
cohabitation.” All recognition was given in the
context of a more generd overhaul of the rules
of a gpedific fidd. Simultaneoudy cohabitation
contracts and partner testaments became
common, and were fully recognized by the
courts.  This evolution was more or less



23

completed when it was made illegd for any
employer and for any provider of goods or
sarvices, to diginguish between married and
unmarried couples.

In the 1970's fostering became a possbility for
gay and lesbian and other unmarried couples.
Having a homosexud orientation or relaionship
stopped being a bar to keeping (access to) your
children after adivorce. And the newer form of
de facto parenting by same sex couples,
atificdd insemination by women in lesbian
relaionships was never banned in the
Netherlands. . . . On 1 January 1998 legidation
came into force making joint authority [over
children] also available to same sex couples.

So what to mankind, and to dl its
representatives at this conference, may seem a
gant step - the opening up of the ingtitution of
marriage to same-sex couples - will, for the
Dutch, only be another smdl change.

Waaldjik’ s paper revedsthat changesin the law tend to
happenat adow, incrementa pace. This Court, therefore, must
keep in mind that this case is not just about invaidating sodomy
laws, it is about the goa of homosexuds to enter into the
“clubhouseg’ of family and marriage asit currently exists so as to
“radicdly dter” that inditution. Signorile, supra, at 161.
Recognition of a fundamentd right to engage in private
consensua sodomy is an incremental step toward disintegration
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of traditiona family and marriage that should not be taken by
this Court.

B.
Current Strategiesto Redefine Sexuality and Marriage

1.
Our Youth

Recognizing that “[w]hoever captures the kids owns the
future’, Patricia Nell Warren, Future Shock, THE ADVOCATE
80 (Oct. 3, 1995), homaosexud groups developed drategies to
teach our youth that explorationof one's homosexud tendencies
is hedthy and normd. For example, Outright Vermont explains
in a 2000 report (avalable at www.gtarsnc.org/outright.html)
that its “target population” is youth between ages 14 & 22 and
provides highlights of its gover nment-funded activities held for
public school students throughout the year, induding (1) “Safer
Sex Paties’, the god of which were to provide “[f]un
exploration of sexudity & sdfer sex activities incduding
demondtrations, guided practice & <kill evauation for barrier
use’; (2) socid events, where “[blarriers & other safe sex
supplies were avalable at the door & in the bathroom”; (3)
“weekend retregts’ where “[d]ll retreet participants practiced &
were evauated on their barrier use skills & were given a variety
of barriers to take home; and (4) training in proper needle-
ceaning techniques for those usng hormones to dter gender
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characteristics.

GLSEN (Gay, Leshian and Straght Education
Network) has aguide designed to be used in public schools to
eradicate inditutiondlized heterosexism.  In determining whether
inditutiond heterosexism exids, the authors ask such questions
as. “Are gender-specific bathrooms and locker rooms the only
option in your school?’, “Do proms, homecoming and athletic
events have exdusdve votes for ‘kings and ‘queens”?
(available at www.glsen.org/tem
plates/resources/record.html ?section=18& record=1313).

PFLAG's (Parents, Families & Friends of Lesbians and
Gays) brochure entitled “Be Y oursdlf: Questions and Answers
for Gay, Leshian, Bissxud and Transgender Youth”
(pflag.org/publications/BeY oursdlf.pdf), contains recommended
reading that encourages exploratiion of on€'s homosexud
fedings a an early age. See, e.g., Linnea Due, JOINING THE
TRIBE: GROWING UP GAY & LESBIAN IN THE ‘90s 111 (1995)
(“My firgt experience was with a much older man . ... When |
was fifteen, he must have been twenty-nine, thirty . . . | seduced
hm. . . It was awild night”); Amy Sonnie, REVOLUTIONARY
VoICceSs. A MULTICULTURAL QUEER YOUTH ANTHOLOGY 167
(2000) (*My sexudlity is as fluid, infinite, undefinable, and ever-
changing as the north-flowing river. . . . Sexudity is not black or
white. . .itisgray . ...”); Ann Heron, Two TEENAGERS IN
TWENTY: WRITINGS OF GAY AND LESBIAN YOUTH 134, 167,
171 (1995) (“I had been having sex with a man since | was
fourteen”; “For gay liberation to have any vadue for youth,
people must be reminded, preferably in fifth- or sixth-grade sex
education classes, that gay is not only good, but probably a part
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of mogt sexuad make-ups’).

PLFAG dso explans that “[bleng GLBT [i.e. gay,
leshian, bisexud or transgender] is as much a human variation as
being left-handed . . . . One or two sexua experiences with
someone of the same sex may not meanyou're gay . .. GLBT
people have some sexual experiences with the opposite gender.
... Your schoal years are atime of figuring out what works for
you, and crushes and experimentation are often part of that.”
“BeYoursdf” a 4-5.

Not content with indoctrinating our youth with the
message that homosexud conduct is as hedthy and normal as
heterosexud conduct, and that anyone who speaks out against
homaosexudity is “intolerant”, see Stephen Danids, Intolerant
Tolerance: The Weapon of Moral Relativism 2 (avalable at
www.ncfpc.org/policypapers.html), homosexua groups dso are
chdlenging traditiond notions of family and mordity through
legidative and judicid attacks.

2.
Thelegidature and judiciary

The batlefidd is ever growing. In most dates,
homosexuds are seeking rights previoudy not granted to them.
They indude the right to marry, the right to adopt, to abolish
sodomy laws, to obtain for their partners employee benefits
provided to spouses of employees, to amend state and city
discrimination laws to specificaly prohibit discrimination based
on a persons actual or perceived sexud orientation or gender
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identity and to add sexud orientation to Hate Crimes laws.®
Transgendered persons are amilaly seeking nondiscrimination
laws, induding the right to use restrooms that correspond to the
gender they percelve themsalves to be, not according to their
actua gender.’® Some cities have passed, or are atempting to
pass statutes thet require al entities contracting with the city to
provide bendfits to partners of same-sex employees on the
same bass as they provide them to spouses of employees,
irregpective of any rdigious objections to providing such

° E.g., Lewis et al. v. Harris et al. (Sup. Ct. of N.J.,
Chanc. Div. Hudson Co.) (filed 2002) (7 couples seeking right to
marry); Lofton v. Kearney , 157 F. Supp.2d 1372 (S.D. Fla. 2001)
(seeking to invalidate Florida statute prohibiting adoption by same-
sex couples); www.hrc.org/worknet/dp/index.asp & Glen E.
Lavy, BEHIND THE RHETORIC: THE SOCIAL GOALS OF GLBT
ADVOCACY IN CORPORATE AMERICA
(www.corporateresourcecouncil.org) (each discussing the efforts
to gain employee benefits);
www.hrc.org/newsrel eases/2003/030205hatecrimes.asp (Cincinnati
adds sexual orientation to hate crimes law, despite FBI crime
statistics showing bias crimes as a result of race and religion far
exceed those based on sexua orientation, www.fbi.gov/ucr/
ucr.htm).

10 See www.ntac.org/pr/release.asp?did=21 (restrooms);
www.hrc.org/issues/transgender/010327highlights.asp  (recent
transgendered efforts by HRC); www.ci.boulder.co.us/cao/brc/
121.html (Boulder ordinance prohibiting employment discrimination
based on actual or perceived gender identity).
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benefits!* A ruling in this case that overturns Bowers and finds
that there is a fundamentd right to engage in private consensud
sexua conduct will be used asasword in these ongoing, and in
the future, legidative and judicid battles.

3.
Sexual preferenceisanon-existent class

A ruling that the state must have a compelling interest to
judify the disparate treatment of homosexud and heterosexua
sexud conduct will not only undermine a dat€'s right to
proscribe conduct that erodes the indtitution of traditiona
marriage, but also is particularly inappropriate where, as here,
there is a growing body of academic literature explaining that
one's sexud orientation is flud and ever-changing. See, e.g.,
Naomi Mezey, Dismantling the Wall: Bisexuality and the
Possibilities of Sexual Identity Classification Based on Acts,
10 BerkeLey WoOMEN’s L. J 98-109 (1995) (sexud
orientation is “not fixed, but change[s] over time’; categories of
heterosexua and homosexud “are rhetorical. . . because of a
diguncture between the concepts of homosexuad and
heterosexud and the sexud acts they clam to sgnify”); Andrew
Sullivan, VIRTUALLY NORMAL: AN ARGUMENT ABOUT
HomosexuaLiTy 151-54 (1995) (for purposes of
discrimination laws, race is different than sexual orientation
because sexud orientation can be hidden and is a complex
“mixture of identity and behavior”).

1 SD. Myers, Inc. v. City & County of San Francisco,
253 F.3d 461 (9" Cir. 2001) (ordinance upheld); www.council.nyc.
us/textiles/Int%2002722002.htm (NY C bill introduced).
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The growing frequency at which lesbians are entering
into reaionships with men confirms this fludity. The
“phenomenom” is becoming so commonplace that the term
“hasbian” —“awoman who used to date women but now dates
men” — has been introduced into the homaosexua community.
Amy Sohn, “Bi for Now”, NewYork Metro.com. Widely-
known examples indude Anne Heche (movie actress) ending
her rdationship with Ellen DeGeneres to marry a man. Sinead
O’ Connor (Irish singer) declaring hersdf a lesbian, yet in 2001
marryingaman. Julie Cypher (partner of Mdissa Etheridge) |eft
their rdaionship by dedlaring that she was never a lesbian. A
2000 survey in Audgrdia amilaly found that 19 percent of gay
men reported having sex with a woman in the six months prior
to the survey. Julie Robotham, Safe Sex by Arrangement as
Gay Men Reject Condoms, THE SYDNEY MORNING HERALD
(June 7, 2001).

There d 0 is no scientific evidence that homosexudity is
genetic, and therefore, immutable. See  Michad Bronski,
Blinded by Science, THE ADVOCATE, Feb. 1, 2000, 64 (Dr.
Edward Stein explains that “there are serious problems with the
science’ daming a biologicd origin to homosexudlity).
Significantly, Dr. Robert Spitzer, one of the men who helped
change the American Psychiaric Association’s opinion on
tresting homosexudity as a menta disorder, recently
acknowledged that homosexuds can become heterosexual.
Pete Winn, A Crack in the Wall? A Respected Psychiatrist
Rethinks Homosexuality, CiTiIzENLINK: FAMILY ISSUES IN
PoLicy AND CuLTure (Feb. 21, 2000) (“I'm persondly
convinced that many of these individuas have maintained and
made mgor changes in their sexud orientation”) (available a
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www.family.org/cforum/hoti ssues’ad009548.html); Dr. Warren
Throckmorton, Initial Empirical and Clinical Findings
Concerning the Change Process for Ex-Gays,
PROFESSIONAL PsyCHOLOGY, RESEARCH AND PRACTICE (June
2002) (“sexud orientation, once thought to be an unchanging
sexud trait, is actudly quite flexible for many people, changing
as a result of therapy for some, minigry for others and
spontaneoudy for 4ill others’ ).

Huidity of one’s sexua orientation, and the lack of any
evidence egtablishing its immutability, precludes defining a class
based on sexud preference.

V.
CONCLUSION

For the foregoing reasons, the decision of the Texas
Court of Appedsfor the Fourteenth Digtrict should be affirmed.

Respectfully Submitted,

Mathew D. Staver
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