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CAPITAL CASE
QUESTIONS PRESENTED

I

Whether the Sixth Circuit erred in holding that
netitinner's Rule 60(b) motion was a prohibited “second or
suceessive” habeas petition,

11,

Whether the Sixth Cirenit abused its discretion in
refusing Lo withhold its mandate (or remand to the district
court) after the denial of certiorari by this Court to enable
petitinner to challenge the district courts procedural
default rulings that he did not appeal in the first instance.
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1

STATEMENT OF THE CASE

In 1987, petitioner, then known as James Les Jones,
was convicted of first degres murder, assault with intent to
commit first degree murder, and armed robbery. The jury
gentenced petitioner to death for the murder, finding three
aggravating circumstances (1} the defendant was previ-
pusly convicted of one or more felomies whose statutory
elements involved the use of violence to the person; (2) the
murdsr was especially helnous, atrocious or cruel in that it
involved torture or depravity of mind; and (3] the murder
was committed while the defendant was engaged in
cornmitting, or was attempting to commit, any first degres
murder or robbery' The Tennessee Supreme Court af
firmed, State v Jones, THY SW.2d 5456 (1990), end this
Court denied certiorari. Jones v Teanessen, 458 U5, 808
(13907

In 1991, petitioner filed a petition for stafe post-
conviction relief The trial court denied the petition after
an evidentiary hearing, and the Tennessee Court of
Criminal Appeais affirmed in all respects, Jonss v State,
Mo, 01C01-8402-CR-00072, 1895 WL 76427 (Tenn. Crim.
App. Feb. 23, 1995} Petitioner then filed an application for
further appellate review with the Tennessee Supreme
Court under Tenn R.App B 11 However, that application
did ot present all the claims that petitioner had previ-
ausly presented to the intermediate appellate court, (J.A
54-4) The Tennesses Supreme Court dended review, Jones

" The trizl court sentenced petitioner to two eonsecutive bife terms
for the two remaining convictions.
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v State, 1935 WL 75427, and this Court denjed certiorart,
WJones v Tennessee, 516 1.8, 1129 (1996,

Fetitioner Aled in the distriet court a petition for
federal habeas corpus relief on April 23, 1996 (R. 1}, and
an amended petition on December 2, 1896 (K. 42), chal-
lenging his convictions and sentences. The district court
iasued an order granting the writ and vacating petitioner's
death sentence on petitioner's claim of ineffective assis-
Lance of counsel at the sentencing phase, (J A 45, 46) The
district court denied relief on all cther claims. Sevaral of
these claime, including the claims at issue in this CHREE,
were determined to bs procedurally defaulted due to
petitioner’s failure to exhaust by presenting them to the
State’s highest court, as well as his inability to estsblish
cause and prejudice for the defaull or a fundamenta)
migcarriage of iustice (T A B53-80, 87, 68} Both potitioner
and the State appealed from the final judement. However,
petitioner did not appeal any of the district court's proce-
dural defanlt rulings, .J.A 37, 130, 155!

The court of appeals reversed the judgment granting
the writ as o petitioner’s death sentence, but affirmed the
Judgment in all other respects (J A, 134) Rehearing was
denied, (JA. 20), but the court of appaeals stayed the
mandate pending a petition for writ of certiorar. AL 210

On October 9, 2001, this Court. denied the petition for
writ of certiorari. Abdur Rehmen o Bell, 122 B.Ct. 386
[2001). The next day, petitioner filed in the Sixth Circait s
“Motion to Withhold the Mandate and Crant Behearing
En Banc or Remand for Further Proceedings,” (J.A 22
152}, in which he sought, inter alin, reconsideration of
several prosecutorial misconduct claims previously denied
as procedurally defanlted, (J.A. 154-56) The motion relied

3

on Tenn.Sup.CLR. 39, promulgated by the Tennessee
Supreme Court on June 28, 2001, which provided that,
fromn and after July 1, 1967, = litigant “shall not be re-
quired” to present a claim of error to the Tennessee Su-
preme Court in order to exhaust state remedies for federal
hiabeas corpus purpeses. (J.A. 278.79)

On November 2, 2001, petitioner flled a motion in the
districk court under Fed R.Civ P 80(b)G), sesking reliel
from the district court’s 1998 judgment denving habeas
reliel. [.J.A. 158) The Rule 80{b} motion likewise relied on
Rule 3% and sought reconsideration of fourteen individual
claims of prosecutorial misconduct (JA  165-66), ten of
which had been denied as procedurally defaulted. (JLA. 57-
8, 65"

Oin Movember 27, 2001, the district court, concluding
that petitioner's Rule 60(b) motion constituted a second or
successive pelition subject fo 28 11.S.C. § 2244(b), trans-
ferred the matter te the Sixth Circuit pursuant to 28
U.5.C. § 1631, {J.A. 40) The district court also declined to
issue & certificate of appealability on jurisdictional
grounds. (LA 43} On November 30, 2001, petitioner fled
a notice of appeal from the distriel court’s action on the
Rule 60{h} motion. (K. 268; J A, 11)

On December 6, 200%, petitioner filed in the Sixth
Cireuit a motion requesting {1) a certificate of appealabil-
ity from the district court’s action on his Rule 80(h) mo-
tion; (2) en bane consideration of his appeal therafrom: and
(d) eonsolidation with the previcusly filed metion to

* The district courl had considered the subatantive merits of the
remaining four daims and denied reltel on that besis. (J.A 50, 601
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withhold the mandate and to rehear or remand. (J.A. 28)
In the meantime, on Jannary 15, 2002, the Tennessee
Supreme Court set April 10, 2002, as the date for execu-
tinn of petitioner’s sentence. On January 18, 2002, & panel
af the Sixth Circuit denied the application for 2 cortificate
of appealability and determined thal the district court had
properly consirued petitioner’s Hule 60(h) motion as a
second habess corpus petition, suhject to 28 TS
§ 2244(b). (LA, 35-6) On Pebruary 11, 2002, the same
panel denjed all of petitioner's pending motions, incduding
his Rule 50{b} motion, which it construed as an application
for leave to file & second habeas corpus petition, as well as
his metion to withhold the mandate and for rehearing or
remand of his original appeal, [T A, 18]

SUMMARY OF THE ARGUMENT

[n 15598, as part of its adjudication of petitioner's
federal habeas petition, the district court denied relisf an
several of petitioner's elaima, ruling that they were proce-
durally defaulted and that petitioner had failed to estab-
lizh cause and prejedice or & fundamental miscartiages of
Juatice. More than three years later, relying on the June
28, 2001, promulgation of 2 new rule — Tenn.Sup. CoR. 39
— petitioner sought to resurrect theee claims by filing twe
post-judgment motiens: & motion in the digtrict court
under Fed R.CivE 6Mbi6); and & motien to withheld the
mandate in the court of appeals. Both courts properly
rejected petitioner's effort to wutilize these procedures to
relitigats these habeas elaims.

Fetitioner's Rule 60(b) metion was properly construed
az a "second or successive habeas corpus application”

under 28 U.B.C. § 2244(h) and, becanse it presented claims
that were presented in petitioner’s first petition,
§ 2844(h )1} required its dismissal. The prior determina-
tion by the district court that petitioner's claims were
procedurally defaulted constituted a final, conclusive
adjudication of petitioner’s claims, Unlike a dismissal
without prejudice for fatlure to exhaust, 2 denial on
grounds - of procedural default contemplates that the
petitioner cerrot return to federal court in the future —
the cleim is barred from feders]l habeas review Prior
decisions of thiz Court, established habeas corpus practice,
and the language and purpose of the statute dictaie the
conclusion that such an adjudication is on the merits and
counts a5 1 first petition, thus rendering any subseguent
haleas petilion “second or successive” within Congress'
intended meaning of that phease in § 224408,

Although pelitioner styled hiz pleading as a motion
under Fed R.Civ.P. 60(b)6), and not as another habeas
petition, it nonetheless served as the funciional equivalent
of a new petition. While Rule BO(b)(E! purports to provide
grounds for post-judgment relief o the basis of new law,
its provisions do not apply te pelitioners in habeas corpus
cases becanse the practice for post-judgment habeas
litigation in reliance upon new law is fully set forth by
statube — 28 11.85.C, § 2244(h}

Petitioner’s Rule 60(b)6) motion reasserted his
procedurally defaulted habeas claims in reliance upon the
recent promulgation of Tenn.Sup.CLE. 39, That Hule 39
constitules a new law cannot be seriously disputed; the
Fule did pot even exist when petitioner's claims wers
previpusly adjudicated. Because the motion relied upon a
law that had not previeusly been considered by, or pre-
sented for consideration to, the district court, it was properly
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regarded as a new habeas petition. Otherwise, petitioner
would have been able to civeumvent § 2244(h¥a restrictions
simply by styling his pleading 8s 2 Rule 60b} motion.

In addition to his Rule 60{b) motion filed in the
district court, petitioner zlso filed in the court of appeals a
motion reguesting that, in light of Rule 35, the mandate be
withheld, that rehesring en banc be granted to review the
procedurally defanlied claims or, in the alternative, that
the case be remanded to the district court for reconsidera-
tion of its procedural default rulings on the prosecutorial
mizconduet claims. In this Court, he asserts that the court
of appeals abused its discretion in denying his motion.

Buk petilioner cannet demanstrate an abuse of digcre-
tion for several reasons. Firsl, becanse his molion was
filed in the court of appeals after this Court had denied
certiorari, and becavse Fed R.App P 41(d¥2)(D) requires a
court of appeals to “issue the mandate immediately when
a copy of & Supremes Court order denying the petition for a
writ of certiorarl is filed,” the court of appeals had no
diecretinn to stay its mandate. Under these ircumstances,
asking the court to stay its mandate was tantamount to
requesting a recall of the mandate. But a motion to recall
the mandate can be regarded as a second or successive
application under 28 1UJ.5.0. 5 2244(0). And in this case,
where petitioner's motion sought review of the district
courts “merits” determination of procedural default on his
prosecutorial misconduct claims, the motion clearly
ecnstituted such a second or successive application, which
was required to be dismiszed under § 2244(b% 11 1t neces-
sarily follows that the court of appeals’ denin] of the
motion was notb an abuse of discretion.

T

Second, even if petitioner's mobion was not subicet to
§ 2244(b), petitioner cannot demonstrete an abuse of
discretion by the court of appeals in refusing to recall its
mandate, Because the recall of a mandste can be exercised
only in "extraordinary circumstances” is a power held in
reserve ooly “against grave, unforeseen circumstapess,”
and any use of the power disparages and frostrates the
finality essential to our system of eriminz] justice and the
federal balance, it can never be an abuse of discration for &
court of appeals to refuse to recall its mandate, Further-
more, in order te warrant a recall of & mandate, 8 peti-
fioner must demonstrate that such an extraordinary set iz
necessary bto svold "a miscarriage of justice™ defined by
this Court's habeae jurizprudence, ie., “actusl as com-
pared to legal innocence” Resting svlely upon a legal
argument that Rule 39 applied ta his clsims, petitioner's
motion was devoid of any assertion of *actual innocence”

Finally, even if petitioner's appellate motion is viewed
sunply 88 an ordinary motion — and not a motion to recall
the mandate and & second or successive application under
§ 2244(hb) — the court of appeals did net abuse its dizscretion
by denying it. Pelitioner had deliberately chosen not to
challenge the district court’s procedural default rulings in
his appeal, and, as the court of appeals correctly observed,
fte decision “"did not rest upon any procedural defanlt”
Because petitioner had chosen to abandon any challenge to
the procedural defanlt determination snd then asserted
the issue for the first time in his post-judgment motion,
the court of appeals cannot be faulted for refusing to grant
extraordinary relief on a question so belatedly raised.

Furthermore, application of Rule 39 would not have
revived his prosecutorial misconduct claims anyway
“Available™ state remedies must be exhavsted under 25



U.5.0. § 2254 pe a prerequisite for federal habeas corpus
review, Petitioner's contention that Rule 39 makes a
digeretionary application to the Tennesses Supreme Court
unavailable in eriminal cases is belied by the plain text of
the rule itself Rule 39 simply provides that a fitigant
“thall not be required” to seek discreticnary review in the
gupreme court; it dozs not make such review unavailahle.
But even if spmehow the rule could be read to render such
review upavailable, the rule eould not alter the ohjective
histerical fact in this case that discretionary review was
availebie in 1984, when petitioner chose not to present his
prosecutorial misconduct claime to the Tennesees Supreme
Court. Because Rule 3% cannot resurrect petitioner’s
procedurally defzulted elaims anyway, the court of appeals
did not abuse ils discretion by refusing tn consider them or
remand the matier to the district court,

-

ARGUMENT

L. THE COURT OF APPEALS PROPERILY HELD
THAT PETITIONER'S RULE 6MB) MOTION
CONSTITUTED A “SECOND OR SUCCESSIVE"
PETITION BARRED UNDER 28 U.5.C. § 2244(h).”

Petitioner's Hule 60(b) motion reasserted several
claims for habeas corpus relief that were presented, along
with many others, in his criginal petition for habeas
corpus relief. Relief on these severzl claims had been
previously denied. {J.A. 60, 68)° 28 11.5.C, § 2244 provides,
in relevant part:

A claim presented in a zecond or successive ha-
beas corpus application under section 2254 that
was presented in oa prior application shall be
dismiszod.

' Petitioner's lead argument (Fet, Br. 10, as well 25 the enlie
argument of the amicl bnsf in support of petitioner, relates fo the
enbstantive merits of petiticner’s underlving conatitutional o aims, But
neither of the two questions befors the Cowrt, nor any “subeidiary
question fairly comprised therein,” U.S.5up CLR, U3(1Nc), implientes
the substange of petitoners uwnderlying caims. Such arguments,
therefore, are irrelevant and inapprogriste and should be disresarded.
Moreover, at least te the cxtant petitivner presented these claims to the
state Eriel and intermediate eppellate courts, thay have bean found te
be without meril, See B 2, Add. 15, p. 4, R 8, Add. 11, TR o 1DE.

' While petitioner's Hule 0(b)G) motion reasserted claime that
hacl besn previausly denied on the basiz of procedurs]l default, as well
as claims that had been proviously denied as being without substantive
merit, the thrust of pebitioner’s srgument in this Court is directed enly
to the precedurally defzulted claims Accordingly, respondent confines
his argument bo those claims
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28 1180 & 2244(b)(1). Accordingly, “[ilf [petitioner's)
current reguest for relief is a ‘second or successive’ appli-
cation, then it plainly should have been dismissed”
Stewart v, Martingz-Villareal, 523 U.S, 637, 642 (1998}
Petitioner advances two primary arguments for why his
Rule 60{0)(6) mobion is not & “second or succesaive applica-
tion" within the meaning of § 2244(b). I'irst, he maintains
that, because theee claims were denied in his original
habeas proceeding on the basis of a procedural defauli — in
his words, because they "were not adjudicated on the
merits” (Pet. Br. 24} — his moticn is not "second or succes-
sive” at all, Second, he aeserts that he is entitled to pursue
relief fraom the district court’s hsbeas judgment under
Fed RO P 80ib) (Pet. Br. 40-42), and that the "sub-
stance™ of his Rule 60(h) motion was to “seek{ | an adjudi-
cation only of his claims ... set forth in bis original
petition” {Pet. Br. 33}, thus raising the issue of whether
petitioner's Rule 600b} motion is itzell s new “spplication”
under £ 2244(bl. Petifioner's arguments, however, are
anavailing on both scores.”

' Although petitioner has conceded that these "are not new clamms,”
(JA 168, sven congtruing them as such, they fail to mest the require-
mants of § 2244(b)2), as the Sixth Cirenit roled. LA 36)

* Petitioner pleo nrgues that the provisions regarding second of
sucoeskive petibione set forth in 26 1.5.0, § 2244ib), as emendad by the
Antitmrronsm and Hffestive Death Penalty Act of L1505 {"AEDPA"),
Fub L, 104-13%, 110 Jtat. 1214, do not apply to hiz Rule G600} motion
hecause his origine petition was fled pricr & the AEDPA% effective
date. (Pet Br 27-28) But, as will be shown in Argument LB, infre,
becouse petitioner's Huls 600B} motfion constitutes a new habeas
application, which was filed on November 2, 2001, this argument fails.
Ber Martinez-Villorea!, 525 U.8, at 540, 642 (applying AEDPA to decide
whether petition filed in 1997 was “second or sucressive” nnder the Ak,
where anginal petition Gled in 1893}, CF Slaek o MeDanie!, 529 1.5,

[Continued an following pegal
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A. The Ihstrict Court's Prior Judgment, Rul-
ing That Petitioner's Claims Were Proce-
durally Defaulted, “Counnted” As a Firsl
Petition and Rendered The Reassertion of
These Same Claims “Second or Successive”
Under § 2244(b}.

As a general matter, construetion of statutery terms
begins with the language of the statute itsell. Duncan v
Walker, 533 1.8, 167, 172 (2001} Where, az here, claims
fur habeas corpus relief are presented to & distriet court in
an original habeas petition, and relied 15 denied after an
evidentiary hearing, including the denial of certain claims
om the ground that the claime are barred by the pebi-
tioner's procedural default, logie would dictate that any
subsequent petition or application reasserting those same
claims would be *second or successive” under § 2244(h)
within the plain meaning of that phrase, See Sfewar! v
Martinez Villorea!, 523 U8, 6837, 640 (Thomas, J., dissent-
ing) (under ‘plain meaning’ of the statute, & second
petition, raising the same claim presented in a first
petition that had been denied, was a "second or successive
habeas corpus application” under § 2244(h)).

But in Slack v, MeDaniel, 529 TS, 473 (2000}, =
majority of this Court observed that “[tlhe phrase ‘second
or successive petition' is a term of art given substance in
our prior habeas corpus cases,” Id., 528 U5, at 486, From

473, 479, 486 {2000 (applving pre-AEDPA law to decids whather
petition filed in 1995 was “proond or surosseive™). See olso Codderon u
Thamgpson, 533 118 538 546, 546, 553 (1998) (appiying AEDFPA to
molion to recall mandate fled in 2997, where first petition filed in
1800,
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a review of prior decisions and the "eatablished practice”
in pre-AEDPA habess cases, the Slock Court held that “la]
haheas petition filed 1o the district court alter ap initial
habeas petition was unadjudicated on its merits and
digmissed for failure to exhaust stale eourt remedies s not
a1 gecond or successive petition.” Id., D29 1.5 at 485-86. In
=0 holding, the Court adhered to the analysis in Martinez-
Villarez!, where a majority of the Court likewise held,
utilizing pre-AEDPA law to interpret AEDPAs provisions,
that where & ciaim was previously dismissed ms prema-
ture, a seeond attempt to assert the claim is not “second or
suceessive” under 28 US.C § 2244(b). [d., 529 1.5 at 489
{citing Martinez-Villareal, 523 1.5, at 644,

Petitioner seizes upon the Court's articulation of ils
heolding in Slack, and argues that, in his case too, hecause
his claims were procedurally defaulted, he did not receive
an “adjudication on the merits” But petivioner reads Luw
much inte the Coart's use of Lhe "unadiudicated on its
terits” language. The words that immediately follaw that
phrase in the Court's opinion - “and dismissed for failure
to exhoust state remedies” — are important, 1f a haheas
petition that bas been dismissed without prejudice for
failure ic exhaust state remedies has not been adjudicated
om ita merits, and thus does not “count” as & first habeas
pefition so as to render a subsequent peiition “gecond or
suceegsive” under the intended meaning of that phrase in
E 2244(h), then when has a petition or claim been adjudi-
cated on the merits so as to “caunt” a8 a first petition? The
language and legislative history of the statute, established
habeas practice both bafore and after enactment of
AEDPA, prior decisions of this Court, and the policies
underlying the enactment of AEDPAS amendments fo
§2244(b) all point to the conelusion that Congress

i —
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intended that any final and ronclusive determination of &
habeas claim, i.e., a dismissal or denial with prejudice —
the converse of the Slack holding — should “count” as a
first petition and thus render any gubsequently filed
petition “second or successive” under § 2244(b).

1. Prior Decisions of This Court And Es-
tablished Habeas Practice In the Vast
Majority of the Cireunit Courts, Both Be-
fore and After Enactmeni of AEDPA,
Support The Conclusion That a Proce-
dural Default Judgment Is An Adjudica-
iion On the Merits And “Counts” As a
First Petition.

As this Court recentiy observed in Semtek Inti fnc o
Lockheed Martin Corp., 531 ULS. 497 (2001), the mesning
of "on the merits” has evolved over the years. The original
connotation of the phrase contemplated an adjudication
“ihat actually ‘pessles] directly om the substance of [a
particular] claim before the court.” ™ Id., 531 U5 at hO1-02
(guoting Restatement (Second) of Judgments § 189, Com-
ment 4, po 161 (1980}). To be sure, this Court has utilized
the nhrase "on the merits" to refer to the substaniive
merits of & claim, See, eg., Slack, 529 (1.5, at 484 (equat-
ing & eourts rejection of constitutional elaims “on the
erits” with its having “reachled] the underlving constitu-
tional claims™). That the phrase carries this connotation no
doubt serves ms the unatated premise of pelitioner’s
eomtention that his procedurally defaulted eiaima were nol
adjudicated “on the merite.”

But “on the merits” has also come to be applied to
judgments that deo net pass upon the substantive merite of
& clpim — those that instead are based on some other
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gromnd that neverthelsss finally determines the action,
Semtek, 531 U.S. at 502-03. For example, in Plout v
Spendthrifi Farm, Inc,, 514 U.S. 211 (1984}, a case invelv-
ing & provision of the Seeurities Exchange Act that pur
ported to authorize the reopening of actions previeusly
dismissed as time-barred, the Couwrt pointed oul the
irrelevancy of the fact that the final judgments affected by
the statutory provizion in guestion rested on a statute of
limitations bar:

The rules of finality, hoth statutory and judge
made, treat a dismissal on statute-ol-limitations
grounda the seme way they treat a dismissal for
fFailure to state a claim, for failure to prove sub-
atpntive linhility, or for failure o prosecute; as a
Judgment on the merits.

Id., 514 U8, at 228 (citing Unifed States v Oppenheimer,
242 UH, H5, 5788 (1818} (emphasis added).” In Semfck
itsell the Court held that an “adjudication on the merits”
under Fed R.CivP 41(h) is merely the converse of the
dismissal without prejudice  provided for  under
Fed. R.CivE 41(a), i.e., a dismissal with prejudice.”

' Gee alse Federated Dept Storvs, Inc v Moitie, 452 115, 384, 309
.8 (1981 i tihe dismissal for failure to state a deim | . - 05 8 JudFmeant
om the merits™ MeRsesport Area Schoo! Dhst @ Penmsyivania Dept of
Eefuc., 446 US. 870, 971 (19807 (Whits, J., eoncurring) ["a ruling of
dismissal for want of & substantial federal guestion is a jodgment on
the meTits")

® The Court in Slack, peinting to a court's ability to dismiss with
prejudics under Bule 41(k) 50 as to svoid “vexations tigation,” implied
that such a dismissel would bar ferther litigetion ander the successive
petition dectrine. Slock, 528 U5, at 488,

is

The dismissal or denial of a habeas claim on the basis
of procedural default is properly included within this
latter category of adjudications on the meriis, This conelu-
gion is dictated by the critical difference between the effect
of a dismissat of a claim witheut prejudics for failure to
exhaust state court remedies and the effect of a dizmissal
or denial of a claim on grounds of procedural default. In
the former situation, the dismissal contemplates that the
petitioner could return fo federal courd at some point in
the future, either upon exhaustion of his claim in stale
court or upon his claim becoming tipe. See Slock, 528 .5,
at 4868; Martinez-Villareal, 523 1.5 ab 64d. But whean a
claim is denied for progedural defanli, the petitioner
cannot return to federal eourt — his claim is barred out-
right from federal habeas review, for "a slale procedural
default of any fedsral claim will bar federal habeas unless
the petitioner demonstrates cause and actual prejudice.”
Coternan v, Thompsen, 501 U5, 722, 748 (189911

Courte of appeals have pointed to this fundamental
distinction between dismissale without prejudice for
Failure to pxhaust and dismissals for procedural default to
hold that a “dismissal for procadural default is  dismissal
on the merits. It is critically different from a dismissal for
failure to exhaust which does not prevent federal habeas
review at a later date " Harvey v. Horan, 278 F.ad 370, 380
{4th Cir. 20020 “Unlike a procedural defanlt, a2 mers
failure to exhaust state remedies does not result in a
digmizeal ‘on the merits’ and does not cause a forfeiture of
aecess to federal habeas review” [n re Cock, 215 F.3d 608,
G08 (Gth Cir. 2000%, See alse Turner v. Artuz, 262 F3d 118,
122 (2d Cirl, cert. denied, 122 §.CL 569 (2001); Howard v
Lewis, 905 F.24 1318, 1322 19th Cir, 1990); In re Page, 174
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Fad 1024, 1025 (7th Cir. 1999) (there is an “essential
distinction” between a dismissal *for technical procedural
reesona” and a dismissal “on the merits”).

Petitioner contends, howewver, that “[this distinction
wholly lacks subsiance” {Pet. Br. 03] because, *Ti]n both
situations, the habeas petitioner [did] ... not receive sn
adjudication of his claim.’” (Pet. Br. 34 (queting Martines-
Villareal, 523 115 at £45)) But petitioner did receive an
adjudication of hie claim — an adjudiecation that he has
failed properly Lo exhaust his claim; that he has failed o
demonztrate cavse and prejudice or a fundamental mis-
carriage of justies; and thal, consequently, his right to
obtain federal review of his claims is barred by the proce-
dural default. (J.A 60, 62, 68} As the Ninth Circuit ex-
plained in Howard v, Lewis:

Thile a court, in diemissing a petitinn because of
gtate procedural default (and & failure to show
cause and prejudice], is not determining Lhe mer-
its of the underlying elaims, i is making o de-
termination on the merits that the underlying
cliaims will net he considered by a federal court
for reasome of comity. Such a defermination
should be considered "on the merits” for purposes
of the successive petilion dactrine.

an5 17.2d at 1322 (citations omitted) (emphasiz addzd), A
fundamental precept of eommon-law adjudication ... is
that a ‘right, question or fact diztinetly put in issue and
directly determined by a court of competent jurisdiction
... cannot be disputed in 2 subsequent suit between the
game parties or their privies.... " Montana o [rrited
Stotes, 440 TS 147, 163 (1878),

Indead, every circuit court that has directly addreazed
the issue has held, both before and after enactment of
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ABDPA, that a dismissal or denigl of a habeas claim on
grounds of procedural default constitufes an adjudication
“on the merits” for purposes of determining whether a
subseguent petition will be barred as second or successive.
Under pre-AEDPA law, the Fifth, Eighth, Winth and Tenth
Cireuits all held that a determination Lhal a claim was
procedurally defaunlted constituted an adjudicetion “on the
merits” under Rule 8¢k} of the Rules Governing Section
9954 Proeeedings in the United States Distriet Courts.”
Insofar as the language “second ar snccessive” appears in
hath Rule 97b) and in AEDPA amendments to § 2244(k),"
Congress may be presumed to have had knowledge of this
interpretation of the phrase "on the merils” for purposes of
second or surcessive petitinns when it enacted AEDIPA in
10996, See Lorillard v Pons, 434 U5, 575, B8] (1578
Hinee enactment of AEDPA, the Second, Fourth and Sizth
Circuits have followed the principle exemplified by these
cases, likewise holding that a procedural default ruling is
a judgment “on the merits” that renders any gubsequent

f ep Hmpwkins o Beans, G4 F.ad 543, 547 (10th Cie 1985); Hafes v
Whitley, 19 F.3d 1056, 1067 (6th Cir. 1984); Shaw v Delo, 371 F2d 181,
1%4 (Bth Cir, 1992); Howerd, 905 F.2d at 1323, See also Caton o (Clarhe,

© 90 Fad 54, 65 (Bth iz 19857 ("[a] determination of an unexcused state

procedural bar is a final determination on the ments for purposes of 28
5.0, § 2244(b17,

" Hyls Wb}, premulgsted in 1978, provides that “fal second or
guccessive pefition may be diemisesd if the judge finds thet it fails ko
allege new o different grounda for rofief and the prior determination
was on the merlts or, if new znd diferent grounds ave slleged, the judge
finds that the failure of the petitioner to assert these grounds in @ prioc
petition constituted an abuse of the writ.”
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petition “second or successive” under 28 UL.5.C. & Z244rD M
Furthermere, while the Seventh Circuit has not explicitly
g0 held, post-AEDPA decisions [rom that court reflect its
agresment that a procedural default judgment is a judg-
ment on the merits for purposes of applying § 2244(b).%

These cages sorve to establish a majority male among
the circuit courts of appeal — a rule that the Second Cir-
cuit, echning the rationale smployed by the Ninth Circut
twelve years before,” recently had cecasion to reiferate:

Wi consider the denial of provedurally defaulted
claims to be "sn the merite” even though the un-
derlying merite of Lhose claims are not reviewed
by any federal court because these claime, re-
gardless of their merit, can never establish a

" See Harvey, 276 F.3d at 37%; Therner, 262 F3d al 122; fn re Cook,
115 F.3d aL 805; Dwrder w. [liited Stalzs, 150 Fad m0E, 20808 (Id Cir
199E) 1§ 22551

® gee [n re FPage, 17% Fid at 1024 idstinmuehing petilons
dismiseed for “technics! procedural reasons,” court noted that firet
petition, which included procedurally defawlied claims, “was denied on
the merits"); Rertort . Washingion, 106 Fad 162, 164-85 (Tth Cir. 199G)
t*n decigion on the [suhstaniive] merits ia not essential to the existence
of a first petition;” while petitions dimmigsed for fatiure to pay Bling fee
or Lo permit exhanstion should ba disregarded, “any ather outcome is
presumptivaly sufficiant to briog § 2244 {b) into play’™h

9 Sonders v Dnited States, 378 TLE. L, 16 (1963), does not aid
petitipner's causs for two reasone, First, whils the Sa nders Cours stated
that gn “adjudication of the werits™ is one that fellows an eridentiary
hearing at which factus! issues are resolved Congress expandsd thab
defipition in 1966 to further provide that conbrolling effect be givan a
prioe adjudication made “after 8 heating on the merits of an issue of
law” U6 LIS, £2344i%) (1084), As discuseed sbove, & procedural
default judgment is rendered “on the merits of an iseue of baw” Ser
Taten, 70 F3d at 65, Second, a3 discuseed in the following section,
AFDPA atruek all “on the merics® language fTom § 2344(bL
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hasis for habeas relief. Thus our distinction be-
tween petitions that are denied “on the merits”
and those that are net dees ool depend an
whether the federal court actuaily determined
the merits of the underlying claims but rather on
whether the prioe denial of the petition conclu-
sively determined that the claims presented could
not establizh a ground for federal hobeas relief.

Groham v, Costello, 299 F3d 129, 133 (2d Cir. 2002)
(extending prineiple to hold that denials of relief under the
Stone v, Powell™ bar to review of & Fourth Amendment
claim is an adjudication on the merits) (emphasis added).
In short, as the lower tourte have upiformly held, *[al
petition that has reached final decision counts” for pur-
poses of § 2244(bYs rastrictions against “second or sucees-
give” applications. Johnson v Uniled Slates, 196 F.ad 802,
H05 {7th Cir. 1999).°

Yo4mE L5, 465 (1976

" pPatitater contands that the procedural default judgment of the
district eourt in his case was not final uotil the sppeliate mandate way
pnsnad. While it mar be correet thak an appeal transfers jurigdiotion to
the court of appeals untll igsuance of the mandate, it iz settled that
faality attaches for preclision purposes at the time of the entry of
judgment in the diatrict court, any appeal notwithetanding. See Huron
Hedding Carp. v Lincaln Mune Operating Co., A12 1.5, 183, 189 (181}
Zep generolly 16 4. Moore, Moores Federal Prociees, § 121.30[2)b] el
P 121-88 to 97 (3d ed, 2002), Moreover, pebitioner did ot appeal the
procedural defanlt rulings of the district court, thus ensuring their
fnality. Lastly, the sppeal that petiticner did take had been decided,
and this Court hed danded ecertiorar, when petitisnsr sooght to
resurrect hus procedurally defauited elaims.
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2. Interpreting “Second or Sucecessive”
Applications to [nclude Subsequent Ap-
plications Filed After a Prior Proce-
dural Default Judgment is Consistent
With The Purpose of AEDPA's Amend-
ments to § 2244(b].

Mothing in the language or history of AEDPA%
smendments to 28 U.8.C. § 224d(b) evinces a Congras-
signal intent to exclude from the definition of a “second or
auccesgive habegs eorpus application” those applications
fled after @ prior judgment of procedural default. The
clear purpase of these amendments was to enhance and
strengthen the pre-AEDPA  restrictions on successive
petitions — not to relax them. In addition te codifyving some
of the pre-existing limits on successive petitions, AEDPA
“further Testricts the availability of relief to habeas peti-
tiomers.” Felber v, Turpin, 518 113 A1, 664 (1996), See
Dunn v Singletary, 168 Fid 440, 442 (1ith Cir. 18999)
ipurpose of ARDPA's gatekeeping provisiens was “Lo
cesirict haheas petitioners from taking multiple bites of
the apple”y; accord Castro v, United States, 250 Fad 1270,
1274 {11th Cir. 2002} In re Cain, 137 Foad 234, 235 (5th
Cir 1998). Pre-AEDPA law itself dictated that federal
comrts limit consideration of subsequent habeas petitions
o “rare cazes.” Kuhiman v Thompson, 477 UG, 436, 454
{1986). Marking yet another step in the engring evghition-
ary process of babess corpus law.® Congress clearly

¥ Compare Sanders o, United States, 373 US. 1 8 (1861 [“res

judigats is mappheable in habeas procesdings™), with MeClezkey v

Famt, 400 U2, 467, 486 (1891 (1085 amendments te § 2244(b "estab-

lishe[d] a ‘gualified applicabion of the dsctrine of res judicats’ ) and

with Felker o Turpin, 518 U5, 651, 6564 (1098} (1996 amendments bo
(Cantinued on fallowing pagel

Zps
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intended, in enscting AEDPA, to limit post-judgment
litigation in habeas cases to even narTower circumstances.

This title incorporates reforms to curh the abuse
of the statutory writ of habeas carpus, and to ad-
dress the acute problems of unnecessary delay
and abuse in capital cases ... Successive pell
tions must be appraved by a panel of the court of
appeals and are limited to these petitions that
contain newly discovered evidence that would se-
riously undermine the jury's verdiet or thot in-
volte new constitietional righis thal hove been
retroactively applied by the Supreme Couwrf.

Juint Explapatory Statement of Lhe Commillee of Coofer-
ence, H.Conf Rep. Mo. 104-518, at 111, reprinted in 1996
U.8.C.C.AN. 944 (emphasis added}.”

£ 244 LT "censbitule a modified res judicata rule” arel “the adrded
regtrickions which the Aet places on sseond hebeas pebtions are weil
within the campass of this evolutionary process").

Y Immedfately upon Senate passage of Ssnale Rill 735, which
would be subseguently enacted into law as AEDPA, Senator Dala marde
the fallowing statement regarding the 1z gisiation

The most eritieal element of thie bill ... is the provisien re-
fortning the ep-called habeas corpus rules. By impoaing fil-
ing deadine: on all death Tow inmates, ard by lirmating
candemned Billers conuicted in Staie or Federal court to ons
Federal habeas petition — one bite of he apple — these Jamd-
mark reforms will go & long, loog way to etreamline the
lengthy appeala process o bridge the gap babween crime
and punishment in Ameries, It iz dead weong that we muat
wait 8 or 9, or even L years before a capltal sentence is 2c-
tually carried sut,

141 Cong. Ree, S7803-01, 7877 (daily ed, Juna 7, 1995) (statement of
Zen. Dole) {emphasis added),
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If thers remained any doubt that Congress intended
to have 2 claim denied on procedural defsult grounds
“count” as a first habeas petition, Congress conclusively
remaved it by jettisoning all “on the merits” language from
§ 2244tb). As noted above, the predecessor version of
& 2244(h) provided, in pertinent part:

When after an evidenkiary hearing on the merits
of & material factnal issus, or after a heering on
the rmerits of an issue of law, a peraon in costody
pursuant to the judgment of a State coust has
peen denied by a court of the Upited States ...
release from custody or other remedy on an ap-
plication for a writ of habeas corpus, 4 subse-
guent application for a writ of habeas corpus on
hehalf of such person need not be entertained . . .
unless the application alleges and is predicated
on a factual or other ground not adjudicated on
ihe hearing of the carlier application for the
wrif. - .

2R 1150 § 22440k (1994). The 19886 amendments com-
pletaly reworked subsection (b), replacing it with subsec-
tions (1) 1) through (hi{4). Subsection (h){ 1) now provides:

A claim presented in a second or successive ha-
beas corpus application under section 2254 that
was presented in a prior application shall be
dismizaed.

Perind. “Congress enacted AEDPA against & backdrop af
federal habeas law dealing with procedurally barred
cleims,” Villegas v Johnson, 184 F.3d 467, 470 (5th Cir.
1999, and its intent on this point cannet have been any
plainer. A final determination of the claims is all that is
neaded for the pror application to count as a first petition,
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3. Policy Conecerns Underlying Federal
Habeas Corpus Review and the Finality
of Judgments Support the Interpreta-
tion That A "Second or Successive" Ha-
beas Application Includes a Subsequent
Petition Filed After a Prior Procedural
Tefault Judgment.

This Court has often recognized that federal habeas
review of state court eonvictions “entails significant coats”
Wright v. West, 505 U5, 277, 203-94 (1992] (quoting Engle
v Janac, 456 T8, 107, 126 (1982)), and that these coste, as
well as the countervailing benefits, namely, & state pris-
omer's opportunity to obtein federal review of a state
court's adjudication of federal constitutional guestions,
et be taken into ronsideration in defining the scope of
the writ.” Jd., 505 U8, at 291 The procedural default
dactrine emanates from this cost-benefit analysiz, as does
the Teague retroactivity bar, as well as the suceessive
petition doctrine itsell fd.; Sowwer v Whitley, 505 UE
393, 358-38 (1892). In the final analysis, of course, “juadg-
mente about the proper scope of the writ are ‘normally for
Congress to make'™ Felker 1. Thrma, 518 0.5, 651, 664
{1996 {gqueting Lonchar o PThomas, 517 US. 314, 323
(19967

. In the interest of preserving this balence, this Court
has encouraged, if not ingisted, that federal eourts aitting
in habeas review of state court judgments dispose of
presented claims on any available procedural grounds —
without reaching the nnderlying merits. While a proce-
dural bar jesue nesd not ‘invariably” be resolved first, "it

" Thegue o Lare, 464 UG 288 (1988
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ordinarily should be” Lembrix v Singletary, 520 U.5. 314,
524 [1997).

[Allthoush federal courts at all times retsin the
power to look beyvond state procedural farfeitures,
the exercise of that power erdinarily is inappro-
printe unless the defendant succeeds in showing
both “cause” for nonesmpliance with the state
rule and “actusal prejudics resulting from the al-
leged constitutional viclation.”

Smirth v Murray, 477 U5 527, 533 (1986) (quoting Wain-
wiright v, Sykes, 433 U.S. 72, B4 (1977); Murray v Carrier,
477 ULE. 478, 485 (1986)) fermphasis added} ™ It would be
strange indeed for a federal habeas court, having heeded
such directives and adjudicated = habeas claim or petilion
on grounds of a state procedural default, to learn that euch
a judgment is not a final adjudication “on the merits” and
thus 15 subject to endless relitigation by way of a subse-
quent habeas petition. Any habeas petitioner who can
assemble a new argument for why he now has cause and
prejudies or can now show a fundamental mizcarriage of
justice to excuse his prior procedural default, conld reliti-
gate the prior denial or dismissal of his claims.

Such a scenario would strip the federal judgment of
any sensa of finality — a circumstance that offends the very
interest on which the procedursl default doctrine is
grounded, See Smith, 477 U.5. at 533; Murray, 477 1.8 at

" See Cozpari v Bellen, 510 115, 383, 388 {19M) (if State Argues 1
Tragis retronztivity bar to habeas claim, “the sourt most apply Teogne
before considering the merits of the claim” {emphasis in eriginall;
aecord Horn o, Banks, 122 5.0 2147 (2000]
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487." It also would run counter to the treatment of such
judgments for purposes of sppeal. See Slack, 529 115, at
4A4 (requiring additional showing o warrant certificate of
appealability that correctness of district court's procedural
ruling ie debatable). Moreover, such a geenario would fly in
the face of what Congress intended to accomplish when it
enacted AEDPAS amendments to § 2244(h). But this is the
regult that would attach if the phrase “second or succes-
sive” mezns that @ prior application must have heen
adjudicated on the substantive merits of the claims it
presented,

® The potestial ramifications of such 2 holding are by no means
inslgnificant, & 1895 Justice Depariment report found that 63% of the
5,000-plus habras corpus clamng reviewed were dismissed, and lhat
12% of thesn were dbsmiszed nm procedural dafarlc groonds. U.5. Dep't
of Justice, Office of Justiee Programs, Federod Hobeas Corpus Revies,
Challenging State  Cowurt Crimingd Conuictions 17 {1996), While
respandent’s experience suggests a far higher procedural  defanlt
percentage, particularly in capital ceses - indeed, the report itsell
cauboned spainst making generalizations from the studys rasults -
evan thess figures represent a sizebls number of final yadpments that
would no longer be “final” In the year 2(HM}, more than 21,000 habeas
petitions wore filed by state prisoners; another 8,000 some-tdd patitions
were Bled by fedaral prizoners. U8, Dep't of Justice, Bureau of dustice
Qtatistics, Prisoner Patitions Feled in UL8. Disteict Courls, 2000, Witk
Tromds 1980-200¢ | (Jan. 200, Petitioner's insistence that his
cirenmstances are anigue (Pat, Hr 451, overlecks any mumber of
similarly situated Tennessee prisonera who would likewise find
themeslves free of the restrictions sgainst suecessive pelilions; they toa
could then sesl to reopen claims previously adjuficated as precedurally
defaulied, In that event, the Tennessee Supreme Court would have
suesesded in reducing its own discretionary review gocket, but ondy at
the skpense of the federal conrts' burgeoning habeas enrpus docket.
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B. Petitioner's Rule 60{b)(8) Moiion Is FProp-
erly Construed As the Functional Equiva-
lent of a Seecond or Successive Habeas
Corpus “Application” Under 28 1.8.C.
& 2244(h}.

Petitioner, of course, did not style the pleading he
subsequently filed in the district court, reasserting his
procedurally defaulted habeas claims, as 2 petition {or writ
of habeas corpus. Instead, he styled this pleading a motion
fr relisf from judpment under Fed RCivE 60(bYE6)
Petitioner maintains that such a pleading falls outside the
reach of § 2244(b)'s restrictions against second or succes-
sive habeas applications. But because petitioner’s pleading
was, but for its title, the practical eguivalent of a habeas
application, relying on & new law to rsassert habens
claims, the Sixth Cireuit was correct to construe, and then
deny, it 85 a second or successive habeas corpus gpplica-
tion under § 2244(b}.

FPed R.Civ.P 60(b) was originally adoptad to provide “a
new gystem to govern requests to reopen judgments.”
[Tnited States v. Bepgerly, 524 115,98, 43 (1998}, The Rule
provides that, “[oln motion and upon such terms as Are
just” & court may relieve a party from a final judgment,
ordar or proceeding for the fellowing reasons:

i1t mistake, inadvertencs, surprise, oF excus-
able neglect;

(23 newly discovered evidence;

3] fraud, misrepresentation, or other miscon-
duct of an adverse party;

(4) the judgment is void;
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{5) the judgment has been satisfied, relensed,
discharged, or should no longer have prospective
application, or & prier judgment on which it is
based has been reversed or vacated; or,

{6) =ny other reason justifying relief from the
pperation of the judgment.

These six grounds are munally exciusive and, despite the
“pateh-all” nature of Clause (6], it may not be usad as a
vahicle for circumyenting clauses (1) threugh (8). Liljeberg
v, Health Serv's Acquisition Corp., 486 U5 B47, 863 and
.1l [1988). Accordingly, a movant sesking relief under
Clauze (6) — the ground invoked by petitioner — must
demonstrate “sxtraordinary circumstances.” Klapprott o
[inited Seates, 335 1S 601, 613 (1949). Ses generally 12
Moore's Federal Practice § 60.48[1]-3], pp. 60-166 to -171.

In Slack, 529 118, at 485, thiz Court gheerved, in
dicta, that the Federal Rules of Civil Procedure are appli-
cable in hubeas proceedings “as a general matler” At first
blush, then, Rule 60(b) would appear to provide a vehicle
to habeas petitioners for reopening and relibigating a
previously adjudicated habeas petition and thus avolding
the clear intent of Congress in enacting AEDPA. But first
blushes usually fade, and this one does as well.

1. The Provisions of Fed.R.Ciw.P\ 60(h} Are
Not Wholly Applicable In Habeas Pro-
ceedings.

“Tihe Faderal Rules of Civil Procedure apply in
haheas procesdings only 'to the extent thal the practice in
such proceedings is not set forth in statutes of the United
States and has heretofore conformed to the practies in eivil
sctions.” ” Hrowder v, Din, Dep't of Corrections of ML, 434
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U.S 257, 269 (1978} (quoting Fed R.CivE 81(a)2).” Put
another way, where the practiee for habeas proceedings is
get forth by statute, that practice “takes precedence over
the Federal Bules" Id., 434 U5, at 260 n.14. In Pitchess v
Davis, 421 U5, 482 (1975}, for expmple, this Court held
that a new contention raised by a habeas petitioner i &
post-judgment motion was subject to the statutory re-
quiremnent that available state remeadies be exhauated as a
precondition to consideration of a federal habeas petition.”
The Court relied uporn the provisions of Fed RCivE
Aliai2) to reject the petitioner’s argument Lhatl the slatu-
tory exhaustion requirements were inapplicable because
he had asserted his claim under Fed B.Civ P, 600k

Since the exhaustion reguirement is statutorily
codified, even if Rule 60(k) conld be read to apply
o Chig situation it could oot alter the statutory
cnmmand.

Pitchess, 421 1.5 al 465

Conversely, of courss, where a federal statute doss nat
provide for the practice or procedure involved in a habeas
proceeding, the Federal Rules will govern. Three years
after its decision in Pifchess, this Court held, in Browder,
434 11.8. 257, that the time limits for fGling metions to
reconsider under Fed R.CivP 52(b) and 59 applied in
habeas cases. While acknowledging that “some aspects of
the Federal Fules of Civil Procedure may be inappropriate

% Eule 11 of the Rules Governing Section 2264 Procesdings o the
United States District Courts likewise provides that the Federal Hules
of Civil Procedurs may be applied ie habeas procesdings “to the extznt
that they are net inconsistent with these rules.”

= See $R 1150, § 22547b) and (c} (1994}
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for habeas proceedings,” the Court found that no habeas
statute addressed the timeliness of a motion to reconsider,
that the time limits set forth in the Civil Rules were “well-
guited” to the special character of habeas proceedings, and
that application of those time limits would be “thoroughly
consistent with the spirit of the habess corpus statutes.”
I, 434 TS, at 271.

Pelitioner's case presents a far different scenario than
that involved in Browder The practice for relitigating =
previously adjudicated habeas petition is comprehensively
eet fopth in o foderal statute, namely, 28 17.8.0. § 2244(b).
In & 2244(k), Congress gpecifically limited such renewed
litigation by a habess petitioner to that based either on
new evidence or new law, and it established specific and
restrictive standards to govern such litigation.” Where a
petitioner seeks to lifigate a new claim, 1e., one “that was
not presented in a prior application,” he must show either
{1y that the claim relies on a new rule of ennstitntional
law, made rebroactive by this Court, or (2] that the claim
relies on newly discoversd evidence that would establish,
by clear and convincing evidence, that the petitioner would
not have been found puiliy. 28 U.5.0. § 2244(b)X2). Other-
wise, the claim shall be dismissed. Id. Where, as here, &
petitioner seeks to relitigate a prior claim, f.e., one “that
was presented in a prior application” he may not. The

¥ petitioner’s relianee on instances in which the government has
atilized Bide G0(bY in o habeae csse is misplaced. The goverrment. of
cowrse, is nob pursuing habeas relief and therefore = not secking o
circumvent § 2244(b's restrictions egainst & new “habeas corpus
applicatian,”
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statute requires that it be dismissed. 28 USB.C
§ 224403010

Moreover, to the extent that & direct conflict exists
between the provisions of 28 1U.5.C. §2244(b) =and
Fed R.CivP 60(k), the two cannot mutuelly ceexist. Rule
BO(hY2), while not at issue in this case, represents bhe
most sbvious example of inconsistencies between the two
laws. That clawse of the Rule provides, on its face, for
relief from judgment on the basis of newly discovered
evidence. But this rule rune hesdlong inbo § 2244(bK2Ys
provisions for the litigation of new claims ralying on newly
digcovered evidence. Furthermore, Hule B0(BNZ2 runs
completely counter to § 2244(b)(1Vs provisions, which
prohibit any reliance by a petitioner on newly discoverad
evidence to relitigate previously presented claims.

HRule 60{bXE) — the ground on which petitioner based
his Rule §0¢b) motion — likewise conflicts with § 224400}
insefar as the Rule provides for relief frem judgment on
the baziz of new law, While “[iintervening developments in
the law by themselves rately constitute the extraordinary
circumstances required for reliel under Rule 80(BKG),"
Agostini v. Felton, 521 U.5, 203, 239 (1997}, changes in
decisional law, when combined with other factors, might
warrant relief, as may unexpected changes in statutory
law. See 12 Moores Federal FPractice, § 60 48[5][b]-[d], po.
GO-161 to -184, and cases cited. Indeed, petitioner's GO0
mobion, which relies on the intervening premulgation of
Tenn.Sup CtR, 29, seeks to inveke relief under Clause (6)
on just such & basis, But again, any ability of a petitioner
to rely on new law as the basis for a motion under Rule
60bI6} conflicts directly with § 2244(b)( 2}, which restricts
litigation of new claims to those relying op mew rules of
constitutional law that have been made retroactive
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Similarly, because § 2244(b)(1Ys uncompromising terms
prohibit any reliance by a petitioner on new law to reliti-
gate previously presented claims, Rule 60(b)&) aleo
creates a confliet with this provision of the habeas stat-
ute.™ This inconsistency between the stebute and the Civil
Rule demands that Rule 60(b) give way and that § 2044(h)
take precedence. Cf Browder; 434 115, al 271 Accordingly,
where a habess petitioner utilizes Rule 6B Lo raise new
clpims, new evidence or new law, his motion is properly
construed as a second or successive habeas petition subject
to & 2244(bVs restrictions. A contrary conclusion would
allew HRule 80(b) to “alter the statutory command”
Pitchess, 421 1.5, at 489,

Deference to the primacy of § 2244(b)'s provisions in
the context of post-judgment habeas litigation makes
perfect sense from a policy standpoint. Rule 80{b) repre-
gents a “halancing of [the] need for justice against [thel
valne of finality of judgments,” 12 Moores Federal Procties
§ 500227, p. B0-21 nB,” but it is necessarily a balance
that hag been struck in the context of & typical civil case.
By contrast, habeas corpus review, ss previously dis-
cussed, involves other coste and bensfits that do not
present themselves in the typical civil case, See Colaman,

% T the extent that new law may also be relied upen as the basis
for & molion under Tade G00bK1) alleging “mistake, inadvertence,
surpriee or excusable neglect” (see Morrts o Adors-Millis Corp., T58
F.2d 1352, LA6B.-50 {10th Cir. 1985) and casas cted; 12 Meore's Feders!
Praciice § 60.41{4){b], pp. B0-102 to -113), the same condlict emests
between the Civil Rule and the Habeas Btatute,

* Zes Coltec Indus, fne. v, Hobgood, ERO FAd 282 271 (3d Cir.

SO0, petifion for cert, filed, T1 ULS.LOW. 3093 (1.5, July Z, 2002} (Mo,
02-G4h
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501 T8, at 747-48; see also Browder, 434 U5 ab 269
{“Iplerhaps in recognition of the differences between
general cvil litigation and habeas corpus procesdings.”
Fed R.Ci1wF Bl(ai?) limits apphcation of the Civil Fales
where the practice is sei forth by statute) As discussed
above, §2244(b), particularly after its amendment by
AEDPA, represents Congreas’ view of the appropriate
balance v be struck in the habeas context when it comes
to allowing sny additional litigation after a habeas pef1-
tinn has been decided. This balance sught not be upset by

overleying and frustrating the statute's provisions with-

rules that have heen established with other interests in
mind.

2. Subjecting Rule G60(b) Motions That
Eaoise Mew Claims, New Evidence or
Mew Law To the Restrictions Against
Second or Successive Habeas Petitions
TIs Consgigient With Prior Decisions of
This Court and ihe Vast Majority of the
Circenit Courts.

This Court has previously expressed its unanimous
gupport for the propesition thst a second or sueccessive
habeas petition may not be fAled under the guise of some
other post-judgment plesding. In Colderon v Thompaon,
524 1.5, 538 {1998), a cese involving a habeas petitioner's
motion in the Ninth Cireuit Court of Appeals to recall the
mandate on the basis of new evidence, the Court deler-
mined that a habeas petitioner’s motion to recall the
mandate on the basis of the merits of the underlying
dacizion can be regarded as a second or successive applica-
tion for purposss of § 2244(b). “Otherwize, petitioners
could evade the bar against relitigation of claims
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presentad in a prior application, § 2244({b}1), or the bar
against litigation of claims not presented in a pricr appli-
cation, § 2244(b)2)." Id., 523 U.S. at 563." See Gomez v.
L8, Dise. i N.D. Calif, 503 U.5. 653 11992) (state
prisener's use of 42 U.5.C. & 1983 action to raise new claim
challenging method of execution was “an obvigus attempt
to avnid® the bar against successive claims).

While the fpur-member minority in Calderon dia-
agreed regarding the appropriate standard that sheuld
govern review of & sireuit court’s recall of its mandate,
even the dissenting opinion admits that “[alll would agree
___ that the sua sponte recall of mandates could not bie
condored as a mechanism to frustrate the lirnitations on
seeond and successive habess petitions.” Calderen, 523
11.5. at 569 (Souter, J., dissentingh In a footnote immedi.
ately following this statemnent, the dissent observes:

The Minth Circuit itself seems to recognize that a
metion to recall the mandate filed by a petitioner
subsequent to a previeus request for federal ha-
beas relisf iz analogous to a second or successive
petition that is subject to the constraints of the
Antiterrorism and Effective Death Penalty Act of
1956 ("AEDPA").

Id., 523 118, at 569 n.1 (citing Nevius v Sumner, 106 F.3d
453, 461 (9th Cir. 1996)).

™ The majority went on o conclude, however, that § 22447b)s
reetrictions did not apply becauss the mandate had been recalled on the
axclusive bagis of the petitioner's first habaas petition. Nevertheless,
the mejerity did beld that 3 see sponts recall of the mandate under
such sircumstaness must be done in A manner consisternt with the
abjects of the statute, Calderen, 513 T1.5. at &54.
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The Minth Circuit is far from alone in this view
“Appellate courts agree that a postjudgment motiom
under Fed B.Civw P G0k in the district court, o the
equivalent motion in the court of appeals — which is to say,
a motion to recall the mandate - is a ‘second or successive'
application for purposes of § 2244(h)." Burriz v Parks, 130
Edd 782, 783 (Yth Cir. 1997) (citing Ruiz o Norris, 104
F.Ad 163 (Bth Cir. 1987} Felker v, Thrpin, 101 F.3d 657
{11th Cir, 18898); Mathenio v Dele, 99 F3d 1476 (Bth Cir,
19960, See United Sitates v, Rick, 141 F3d B50, 551 (5th
Cir. 1008) (“there iz a trend among circwit courts to look
beyond the formal title affized to & motion if the motion is
the funetional equivalent of 2 motion under § 22557
[ndeed, every cireuit court to have addressed this issue -
gave one - has tuled that a past-jedgment metion in a
habegs caze, whether thal mebion be a RHule 50(b] motion
in the district court or 2 motion to remand or to recall the
mandate in the court of appeals, that raises new elaims,
new evidence or new law is properly treated or eonstrued
as the functional equivalent of a second or successive
hakeas corpus petition.”

' Gee Thompson o, Nizen, 272 B34 1088, 1000 [Sth Car 2001), cert.
dismissed, 122 5.0t 1988 (2002) (motion to recall mandate; new law),
Gray-Bey v Uniied Stotes, 208 F.3d 986, 988 {Tth Cir. 2000 {motion to
recall mendate; new clamsk, Thempsen . Calderon, 151 FAd 818, 821
|%th Cir. 19080 (¢n banc) (HHbB) motion; new evidence), Laper v Douging,
141 Fad @94, 878 (10th Cir 19980 (00(b) motien; new law) Kich, 141
Fad st 552 (AOh) mation; new law); Surrs, 180 F3d al T8I (motion to
recall mandate; new evidencel, Felher, 101 F3d at 650 (B0b) mokion,
new evidence); Meflueen v Scroggy, 89 F3d 1302, 1335 (6h Cir 1996}
(A0(b) metien: new claimns); Hent p Nuth, a7 Fad 1327, 1329 (4th Cir
19453 {60h melien; new claimsh: Guinga o, Aelo, 5 F3d 313, 317 (8th
Cir. 1995 B mebion; new evidencel; Myles v Whitley, & F3d BOG,
A0R (Sth Cir. 19930, rec'd o other grounds, 514 US. 419 (1995} (60(k)

{Continued on followng page)
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Thess derizgionz are based on the same Tationale
endorsed by all nine members of the Court in Colderon —
that & habeas petitionar should not be allowed o avoid the
restrictions againgt second or successive petitions. “Oth-
srwize the statute wounld be ineffectual. Instead of meefing
the reguirements of § 2244{h}, the petitioner wonld restyle
his request 28 a motion for reconsideration in the initial
collateral attack and procesd as if the ARDPA did not
exist " Hurris, 130 F.3d at 783,

Rule 6({b} cannof be used to circumvent Te-
strainte on suceessive habeas petitions. That was
true before the [AEDPA] was enacted, and it iz
equally true, if not more so, under the new act.

Felker v. Turpin, 101 F.3d at 6861, Ses Borun v Vosguesz,
955 F.2d 4256, 426 (9LL Cir 1993 ("a Rule 80b) mobon
following the entry of final judgment in a habeas case
raises policy concerns similar to those implicated by =
second petition”).™

motion; new caimal;, Clark v Lewss, 1 F.3d 814, 826-28 (Hih Gir. 1833
(600 motion: new claimy Williame o Whitley, 994 F24 226, 230 and
a? (Bth Cir 1993 (60(b) motien: new lawk Blair v Armontrout, 876
Fod 1130, 1184 (8th Cir 189921 (60(b) mokion; new claims); Jones b
Murrcp, 976 F24 165, 173 (dth Cie 1852) (60b) molion; new law;
Emith o Armonteout, BES F.24 530, 540 (Bth Car 18890 (motion
remand; new slalmes); Lindsey v Thigpen, 875 F.2d 1600, 1515 (11th Cir,
1588} (606} motion and motion to reeall mandste; new law and new
claims), See alse Londane v, Referty, 597 F.2d 681, 868 and n. 10 (34
Cir. 19907 {evaluating GO(b) moetien as habeas petition to require
pxhaustion and viewing reopening of habeas petition by this method
“orablematic™)

" Redrigues v Mitchell, 252 F3d 181, 198 (24 Cir. 2001) stands
slone in the minority view. But Hodriguez’ two rationales are nob
persuzsive. The first — that, unlike a havese petition, a Ruls a0k

(Contineed on following pagel
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3. Petitioners Rule 60(b] Motion Haises
New Law to Heassert Previously Pre-
sented Claims For Habeas Corpus Re-
lief.

Petitinner's Rule 60{b} motion reintroduces several of
the habeas claime that were presented in his original
petition; it also raises and relies upon Tenn Sup, CtH. 39
as support for deing so. It cannot be sarionsly disputed
that Bule 59 is a new law. The rule was promulgated by
the Tenneszee Supreme Court on June 28, 2001; it did not
aven exist at the time that petitioner's original petition
was filed or decided. Petitioner himself has admitted that
the promulgation of Fule 39 “made [the] Bule A0Ch} moetion
possible,” (J.A. 184 n.2); prior to the Rule's promulgation,
petitioner had no basia for seeking to renzw these claims,

metinn "Eeaks snly to vacate the federal court judgment dismiszing the
nahbezs petition” and thus “merely ... opanis] the way for further
procesdings seeking wltimately to vaeate the conviction,” ., 252 Fid
at 198 - begs the guestion. Even if a Rule 80(h) motion “mecely ...
oper[s] the way' ts o renewed chellenge to the state epurt conviction, it
iz the very “way” thet the restrictions against successve patitione wers
sntended to chess. The secstid — that “the grounds asserted in suppart of
the meotion under Huls 60(b} may well have nothing te do with the
alleged viclations of fedorad rights ... psgerted @s a basis for the
habeas,” id, 252 Fid sl 199 - ignores the foet that the habese judg-
ment itsel] “may well have nothing to do with the alleged violations of
jederal rights .. . asseried ar a besis for habeas” bt 16 nonethelass a
final, conclusive judgmenl. It renders any new affort to relitipate it
gprpnd or successive.” See Williams, 284 F.2d ar 230 and 0.2 (sseertion
of new law to chalienge denial under Teague non-retroactivity ride *best
viewed as yel another habeas pebition”); Bolder v Armonirout, 883 F2d
98, 49 A1k Cir 1902) (asserbon of new argument for cawse Lo exeuse
precedural bar creatad as "the equivalent of & socond petition”™}

arv

Monetheless, petitioner srgues that Rule 39 is not a
new law at all; be contends that Rule 39 serves merely to
*clarify” existing law in Tennessee regarding what steps a
prisoner must take in state courl in order to exhaust
available remedies for purposes of federal habeas review.
But even if petitioner were correct on this point - and he
most. assuredly is not”™ — his point is irrelevant, The only
relevant inguiry ig whether some new matter - a new lawr,
new evidence, or a new claim ~ has been presented fo the
court for consideratiom that was not previously befors the
court when it entertained the original habeas application.
As this Court discussed in Calderon, 523 U5, at 564, the

™ Thers is wo evidencs to puppert patitioner's comention that, prior
to the promulpstion of Hole 39, discretionary review by the Tennasses
Supreme Court was in any way unavailable as parl of the regular
appelists procass or that o state prisoner did not need to pursus that
remedy 0 order to oxheust available state remedies for purposes of
[eferal habeas review. See Argument, Ses ILE., infro. Trdesd, sven
before this Cowts decision n 8ullivas v Boerchkel, 526 U5, B38
(1888}, the rule in the Sixth Ciroudt was dearly to the contrary. e
Silwerburg v Evires, 893 F24 194, 125 (6th Cir. 1993). Petitioner, ol
cowrea, chose not to appeal the procedural defawlt rulings of the dielriet
conrt — B choice that not only belies his current assertion thet Hule 39
sreflects cxisting law” (Pet. Br. 353 but that alen wammants a ranclusion
that petitioner has sbusad the writ See Dugger v. Johnson, 485 LLE
Q48 ¢ 188H) (('Cannot, J .. dissenting from dendal of motion lo vacate stay
of exeeution) ("the State is clearly correct to argue thet the writ of
habeas corpus is abuesd when @ claim is rased i one petition, aban-
doned en appeal, and then raized sgain in a suecessive petition).
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crucial question is whether new matters have been consid-
ered, or presented for consideration, by the eourt. Noting
that the Ninth Circuit had been “specific in reciting that it
acted on the exclusive basis of [the petitioner's] first
federal habeas petition,” and that this recitation "[wes] not
disproved by consideration of matfers presented in o later
filing” id. (emphasis added), thie Court ruled that the
Minth Circuit’s recall of Lhe mandate “did not contravens
the letter of AEDPA® [d, The Court pointed ouk, howaver,
that “had the court considered claims or evidence pre-
sented in [the petitioner's] later filings, its action would
have been based on & successive application, and so would
be subject to § 2244(b)." Jd.™

The en bane court based its decision only on the
claims and evidence presented in Thompson's
firet petition for federal habeas relief. Had it con-
sidered the additional evidence or claims presented
in Thompson's motion o recall the mendate, of

™ Petitioner has previously focused on the Cowrt's reference hero Lo
& habeas court's consideration of “cleims or evidence” in later filings, to
the exclugion of the Court’s reference to “consmiderabon of matiers
presented in & iater Gling” {emphasis addedy, and suggested that the
Courls ruling in Colderon wag limited to postjondgment motions
Teimng new claims or new svdence. But the Court's (vcus in Calderon
was rlearly on whether the Minth Cireuit's recell of the mandate was
based exclusively on malters presented in the firet habeas application,
az eppossd to a second, ie, the recall motion, The Court made no
reference to naw Jaw simply because ne new law was raised by Thomp-
son's recall motion, Indesd, chere i no logical justification fur Lisating a
posi-judgment motion raising new caims or new evidence as & sucres-
sive habeas application, but not sp treating a like motion that renews
the raguest for habeas reliel by raising & pew law. The Jatter effort is
juat as much the “second bite of the apple™ that Congress sought to
prohibit,

a9

courze, its decision would have been subject to
& 2244 (b}

528 118, at 5562, See Burrie, 130 F3d at TH3-B4, THO
i{noting distinction between ‘readjudicaifing] old srgu-
menis® and “determinling] the effect of new evidence and
arguments”™; “reassessing old theories in Iight of new
evidence” ig & step forbidden by 4 2244(b)). Thus, where a
Rule BO(LY motion relies on new law to assert or reassert
claims for habeas relief, the guestion is only whether that
law was presented as part of petitioner's original petition.

Petitioner's arpument that Hule 39 iz not “new”
addresses a different question. He is suggesting that Hole
49 dees not announce “a new rule of law” as under the
Teogus™ retroactivity znslysis or under the analysis
required by 28 U.S.C. § 2244(b)(2). See Tyler v Cain, 533
.8, 856, 662 (2001) But thas argument 1s heside the
point, because it dees not address, much less alter, the fact
that petitioner did not present Rulz 39 as part of his
original petition.” Indeed, hig effort to resurrect claime in
that petition *rests npon a state procedural rule, adopted
three years after the district courts judgment’ (J.A. 38}
{emphasis added), and thus constitutes a new hab=as
application.

48915, 268,
# See Gray-Fey, 200 T34 at 589 (postjudgment motion relying on
now law treated AE swecessive petition, but autherization to file same

demied beeauss the mew law “did not announce a new rule of constitu:
tional law"h Hich, 141 F.id gt 653 (same); Hufz, 104 Fid ab 165 (same).
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[I. THE COURT OF APPEALS DID NOT ABUSE
ITS DISCRETION IN REFUSING TO WITH-
HOLD THE MANDATE, MODIFY ITS JUDG-
MENT, OR REMAND THE CASE TO THE
DISTRICT COURT.

Petitioner contends that, regardless whether the court
of appeals erred in its treatment of his Rule 60(b} motion
as a second or successive habeas pelbition, it abused its
digeretion in denying his “Motion to Withheld the Mandate
and Grant Rehearing Ba Banc or Bemand for Forther
Proceedings.” The argument is without merit for a number
of reasons.

A, Petitioner's Motion In the Court of Appeals
Was the Equivalent of a Reguest to Recall
the Mandate, Which Constituted a "Second
or Successive” Application Under 28 U.S.C.
§ 2944 ().

Fullowing Lhe disposition of the hebeas cese hy the
three-judge papel on September 13, 2000, the court of
appeals denied rehearing and a suggesiion for rehearing
an bane on December 22, 2000, but stayed the issuance of
the mandate pending a petition for & writ of cerliorar.
This Court denied certiorari on October 8, 2001 Peti-
tioner's motion, requesting that the mandate be withheid
and en bane rehearing granted or, in the alternative, that
the case be remanded to fhe district court for further
proceedings, wae filed with the cowt of appeals the next
day., A copy of thiz Court's order denying ecertiorari was
filed with the clerk of the court of appeals on Cotober 16,

Fule 41idx 20D, Federal Rules of Appellate Proce-
dure, provides that “[tihe court of appeals must issue the
mandate immediately when a copy of & Supreme Court
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order denving the petition for a writ of certiorari is filed”
Thus, upon the filing of a copy of this Court’s order on
October 16, the izsuance of the mandate by the court of
appeals was & ministerial act that it was compelled to
perform under Rule 41(dX2)D). See elso 168A O, Wright, A
Mitler, & E. Cooper, Federal Practice and Procedure
§3987.1, p. T44 (3d ed. 1999) (If the Supreme Court denies
pertiorari, “the stay is automatically dissolved and the rula
directs that the court of appeals 'must izsue the mandate
immediately’ when a copy of 2 Supreme Court order
denying the petition for & writ of certiorari is filed")
Therefors, to stay the mandate following denial of certio-
rari 15 an extraordinary sck tantamount to a decision by a
court of appeals to recall the mandate, Adamson v Lewis,
G956 F2d 614, 619 (9th Cir. 1992) (en banc); Bryant . Ford
Muotor Co |, BB6 F 24 1526, 1629 (5th Cir. 1989),

While the courts of appeals are recognized to possess
an inherent power to recall their maendsetes, subject to
review [or an abuse of discretion, the power can be exer-
ciged only in "extracrdinary circumstances.” Calderon, 523
.5 at p49-50. “The sparing use of the power demon-
strates it is one of last resort, to be held in reserve against
grave, unforeseen contingencies” fd. at 850, A court of
appeals abuses its discretion when it recalls ifs mandate
to revisit the merits of an earlier decision denying habeas
corpus refief "unless it acts bo evoid a miscarriage of
justice as defined by [this Court's] habeas corpus jurispru-
dence.” Jd., at 558, “[Tlhe miscarriage of justice excepiion
is concerned with actual as compared to legal innocence.”™
Jd. at 559 {quoting Sauver v, Whitley, 506 1.5, 333, 330
£1992)), Thus, if the petitioner asserts his actual innocence
of the wnderlying erime, *he must show ‘it is more likely
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than not that mo ressonable juror would have convicted
him m hight of the new evidence. .. " Jd. at 5589 (guoting
Sehfup v Delo, 513 118, 208, 327 (1983)). If the petitioner
cnallenges his death sentence, “he must show by clear and
copvineing evidence' that no ressonable juror would have
found him eligible for the death penalty in light of the new
evidence " fof at 559-60 (quoting Sawyer, 505 U.E, st 3448),

Az previously demonstrated in Argument I, a motion
to recall the mandste can be regarded as a second or
successive application for purposes of 28 U.5.C, § 2244k}
Calderon, 523 UL, at 553, Burris, 130 F3d at 784 "a
metion filed in the court of appesls after the time for
rehearing has expired {01 rehearing has been sought and
denied] may be granted only if it meets the suhstantive
criteria ol § 2244(bHE)") Indeed, petitioncr sought to
achieve the same thing by way of his mokion filed in the
court of appzals as he sought by way of hizg Hule 80NL)
metion filed in the districk court: the fifth ground in
patitioner's motion in the Sixth Cirouit eleo sought review,
in light of the adoption of the Tennesses Supreme Court's
Hule 358, of the distrnch courk's determmation that certain
progecuborial musconduct elaims were procedurally de-
faulted. Althowugh the procedurally defavited claims were
not part of the court of appeals’ judgment,” petitioner's
mation bore all of the hallmarks of a motion for leave to
file & second or successive petition in the district eocork
uinder & 2244 bWINEL And, for the ressons stated in Arpu-
ment LAL supra, the district courl’s procedurs] delaolt

* The court of appeals neted that “the decision of this court on
appeal from the judgment of the distret cowrt did not rest upon any
procedural defanlt” (J.A 358)
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tuling was & “merits" determingtion. Thersfore, the
assertion that the district coart's resolution of the prosecu-
torial misconduict claime was incorrect was also on the
basis of the “merits.” Section 22441} is clear that "(a]
claim presented in e seeond or successive habeas corpus
application under section 2254 that was presented in a
prior application shall be dismissed” Because petitioner's
motion constituted & second or successive application
under §2244(b¥13, it was reguired fo be dismissed. It
necessarily follows that the court of appeala’ denial of the
motien cowld not have been an abusze of discretion,

But even if petitioner’s motion was not subject {o
§ 2%44(h), petitioner canmot demonstrate an abuse of
diecretion by the court of appeals in refusing to recall its
mandate. The premmse upon which Culderon rests ia the
Slabes inleresl 1o [loality, This Cowil Leyan ils anslysis in
Crlderon by streesing the extraordinary nature of the act
of recalling the mandate “[iln light of the ‘prefound inter-
eai in repose attaching to the mandate of & court of ap-
peals” Celderom, 523 U8 at 548-50 (quoting 16 G,
Wright, A, Miller, & E. Cooper, Federal Proctice and
Procedure § 3838, p. V12 {24 ed. 1996 Citing several
examples of the Court’s imposition of significant limits an
the discretion of federzl courts to prant habeas relief,
Calderon, 523 1.5, at 554-55, the Court obeerved that
“[t]hese limits reflect our enduring respect for ‘the State’s
interest in the finality of convictions that have survived
direct review within the state courl system,'” id. at 553
{quoting Brechd v. Abrahameon, 507 U8, 612, 635 (1993}
and that “[flinality is essential to both the retribuotive and
the deterrent functions of criminal law” “enhances the
guality of judging,” and “servez as well to preserve the
federal balance.” Calderen, 523 115, at 555. Focusing on &
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federal court of appeals’ mandate, the Court recognized
that

[a] SBtate's interests in Anality are compelling
when 8 federal court of appeals izaues s mandake
denying federal habeas relief At that point, hav-
ing m all hkelihood borne for years “the signifi-
eant costs of federal habeas review,” the Siate is
entithed fo the assurance of finaliby. When
lengthy federal proceedings have run  their
course and a mandate denving relief has iseued,
finality acquires an added moral dimension. Omnly
with an assurance of real Anality can the State
execute its moral judgment in a case, Only with
real finelity can the victims of crime move for-
ward koowing the moral judpment will be car-
riecl oul. To uneeille these expectations = bn
inflict B profound imjury to the “powerful and l=-
gitimate intarest in punishing the guilty" an in-
terest shared by the State and the victims of
erime alike.

Jd. at 656 (internal citations omitted). In cases where a
court of appeals recalls its mandate Bo revisit the merits of
its earlier decision denying habees relief, "the Staie's
interesls in (nslity are all bul paramount, without regard
to whether the eourt of appeals predicates the recall on a
procedural misunderstanding or some other irregularity
oocurring prior to its decision.” [d. at 557, Because the
prisener has already had extensive review of his claims,
ahsent a strong showing of actnal innocence “the State's
interests in actual finality cutweigh the prisoner's interest
in obiaining vet anocther opportunity for review,” Jd.

In this caze, the court of appeals declined to recall its
mandate. A decision refusing to recall 2 mandate fosters,
rather than frustrates, the State's “all but paramoont”
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interest in finality,. Where a court of eppesls refuses fo
recall its mandate, there has been no abuse of discretion
ander Colderon’s principles. Petitioner cannol demen-
gtrate an abuse of discretion by the court of appeals in
denying his mokion.

Furthermore, aven if subjected to Calderon’s abuse of
diserelion test, the court of appeals’ refuaal to recall the
mandate was not an sbuse of discretion. In reguesting
that the mandate be withheld, petibioner relied primarily
on an intervening procedural rule adepted by the Tennes-
see Supreme Court on the exhaustion of state remedies,
pllepedly demonstrating that the district court had erred
in finding his presecutorial misconduct claims  proce-
durally defaulted. (J.A. 1530 This ground was legal, not
factusl, and, therefore, plainly ineufficient to justify =
recali of the mandate under Calderon’s "aciual innocence”
standard.™ Calderon, 523 115 at 559 {"the miscarriage of
justice exceplion is concerned with actoal as compared to
legal innocence”) {quoting Sewyer, 505 U5, at 334).

B. The Court of Appeals” Denial of the Motion
Was Not Otherwise An Abuse of Discretion.

But even if petitioner's motion is viewed simply as an
ordinary motion — and not a motion to recall the mandate

" The motion's othar four grounds, assecking ervor in the panals
diaposition of the claim of ineffective asgistance of couneel at the
sentencng phese, bosed upon alleged conflicts betwesn the panel
deciaion and certain decistone of this Courk, alleged conflicting decisions
of the Sixch Circait, and perceived inconsistencies i the Stats’s
arpuments made in the court of appeals, were likewise logal, not
fackunal.
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and # second or successive application under § 2244(h} -
the court of appeals did not abuss its discretion in denying
jt. Contrary io petitioner's assertions, the court of appeals
was not “obliged to give effect to” Ruls 39,

In the first place, petitioner clearly waived his chal-
lenge to the district eourt’s procedural default raling on
his prosecutorial misconduct claims when he did not
appeal the issue. He candidly admitted that he did not
challenge the district courts procedural default determi-
nations, “principally because he had prevailed in the
distriet court, and also becsuse substantial page lumits
eonstrained the number of points he could raise.™ (J.A,
156) Under prevailing Sixth Cirenit precedent, by failing
to eontest the dietrict court’s denial of the prosecutorial
mizconduet claime for procedural  default, pebitioner
waived his righl te appellale review of the daims. See
Whife Consol. Indus., Inc, v Westinghouse Elec. Corp,, 178
Fod 403, 407-408 (Gth Cir. 1999} See also Fed R App.P.
24(a) (requiring that an appellant’s briel include "2 state-
ment of the issnes presented for review” and an “argu-
ment” containing “appeliapt's eontentions and the reasone
far them, . .. ") Indeed, in denyving the motion, the sourt of
appeals clearly acknowledged that the issue had never
been hefore the court, remarking that “the decision of this
court on appeal from the judgment of the district court did
not rest upon any procedural default.” {J A 39)

* Potitionsr prevailed in the dietrict court only @8 to the d2ath
sentence bub nob the convicion for first depree murder, snd the
majority of his prosecutorial misconduct claims arige in connection writhy
the guilt phass of the trial. tFA. 155)
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Because petitioner had not even challenged the
district court's procedural defsult ruling on appeal, and
hecause ihe issue was raised for the first time in peti-
tioner's mation, the court of appeals cannot be faulted for
refusing to grant extraordinary relief.™ Petitioner's sweep-
ing assertion thal “the couris of appeals uniformly recog-
nize that the denial of certiorari does not affect their
power and doty to modify their judgments to account for
intervening lepal developments” {(Fet. Br. 38} ignorea o
pertinent fact present in the decisions he cites: the jzsue
was before the court of appeals in the first place. In fact, in
all of the cases relied on by petitioner, the intervening
legal developments warranting extraordinary reliel bore
direcily on issues raised and thoroughly litigated in the
cage hefore the court of appeals™ Here. by contrast,

* See [nited Stotes v, Harela, 571 F.24 1108, 1115 (Eth Cir. 1978F
{Ferguson, 4., dissentimgl (viewing government's second petitien for
renearing as metion te recall mamdate, but noting that, since queston
presented was nedther rsised in original appes] ner o fiest petition to
rehear, “[alven riewing the prezsent proceedings as @ simple petition for
rehearing, we would be justified in declining to consider a guestion so
belstediy raized”),

* Epe, wg., Sergent v Columbio Forest Frod., Inc., 76 F.3d 86, 85-
ap {2d Cir, 1008} (after affirming dismizsal of retaliatery discharge
plaim hased sn eourt of appesls’ interpretation of state (aw, mandste
recalled o revisit izsue following inconsisient decision by the stabe's
gupreme court, when appeliant “not only made the argument that
prevailed” in state supreme tourt, but "brought to our attention” that
case was pending therel First Gikralter Bank v Morales, 42 F.34 AR5,
AOR-ST (Ath Cir 1995 (after accepting appellants indera] presmphion
argument, court of appeals vacales Judgment prior to jssuance of
mandate when new federal legislation makes clear no presmpton of
state law) Hryand, 836 F.2d at 1527-30 (after concluding district court
lacked subject mabter jurisdiction, court of appeals vacoptes judgment
prior to issuance of mandate when intervening federsl legislation
modifes jurisdictional requirements); Zipfel o Hallitburten Co., B6L

{Continmed on following page)
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petitioner had never preserved for review the issues he
presszated in hizs motion. Petitioner cen hardly complain
that the court of appeals’ refusal io afford him extraordi-
nary relief was an abuse of discretion.

In any event, application of Rule 39 would not have
revived petitioner’s prosecutorial misconduct claims
deemed procedurally defacited by the district court for
petitioner’s failure fo presemt them to the Tennessee
Supreme Coart. In Hoerchel, this Court held that a disere-
tionary spplication to a state's highest court is ordinarily
an “available” state remedy which must be exhaustad
under 28 [15.C. § 2254ib) and {c) but that “there is noth-
ing in the exhanstion doctrine requiring federal courtz Lo
ignore & state law or rule providing that 2 given proceduare
1% nof avadeble.” 526 U5, &t 847-48 (emphasis added), The
fatal flaw o pelitioner's reasening is Lhal Fule 38 dees not
make discretionary review unavailable in eriminal cages.

Ruls 3% provides, in pertinent part:

[n ali appeals from criminal convietions or post-
eonviction relief matters from and after July 1,
1867, a litigant shall not be required to petition
for rehearing or Lo file an application for permie-
sion to appeal to the Supreme Court of Tennesses
following an adverse decision of the Court of

Criminal Appeals in order to be deemed to have

F2d 665, bET-68 {Oth Cir. 1088) (court of appeals recalls mandate afler
Supreme Court decision demonstrates court applied wrong analysis to
eppellants claims); Alphin . Haneon, 552 F24 1033, 1034-36 { $th Cir.
197Th (pourt vacates judgment prior to issuance of mandate in light of
intervening change in law regarding award of abtmmeys’ fess, where
“the aubject of plainkif s claim to atterneys' fees has been the subject of
litigation througlout™,
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pxhausied all availshle state remedies respecting
a cleim of error. Rather, when the claim has heen
presented to the Court of Criminal Appeals or
the Supreme Court, and relief hag been denied,
the litigant shall be deemed to have sxhausted
all availeble state remedies available for that
claim.

{emphasis added). Thizs rule is simply a deciarstion by the
Tenneszee Supreme Court that, in it view, an applization
for permission to appeal to that court 18 unnecessary in
arder to satisfy § 2854% exhaustion requirement. But
nothing in the rule makes discretionary review unavail-
able to eriminal litigants, Indeed, an application for
perimission bo appeal under Rule 11, Tenon R.App T,
remains evallable bo all htigants: “an appeal by permassion
may he taken from a final desision of the Court of Appeals
or the Court of Criminal Appeals to the Supreme Court
only on application and in the discretion of the Supreme
Court ... " Rule 11{a), Tenm.RApp. P The Adviaory
Commiagion Comment to Rule 11, amended after the
adoplion of Hule 39, points out that Ruls 39 “works no
change to Tenn K App P 11 itself” Morsover, even if Rule
39 could be said o have rendered discretionary review
under Rule 11 "unavailable” under Boerckel as of the date
of its promulgation, it eannot be applied retrospectively
The Tennesses Suprems Court cannot alter the ahjective
historical fack that such review was available in 1995 ~ the
tirne of pelitioner's state post-conviction appeal. See
Wenger v, Fronk, 266 F3d 218, 226 (3d Cir 2001), cert.
denied, 122 S.C1, 1364 (2002}, Accordingly, because Rule
30 could not resurrect petitioner's procedurally defanlied
prosecutorial misconduct claime, they would have been
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dead on arrival in the district court in the event of a
remand from the court of appeals.

*

CONCLUSION

The judgments of the court of appeals should be

affirmed,
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