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[
QUESTION PRESENTED

In 1994, this Court held in McFarland v. Scott, 512 U.S. 849, that a capital habeas corpus
proceeding is“pending” in federa court, for purposes of the stay provisons of 28 U.S.C. § 2251, after
the filing of amoation for gppointment of counsel and before the filing of aforma habeas petition or
goplication. In 1996, Congress specificaly used the phrase “ case pending” in the key retroactivity
provison of the Antiterrorism and Effective Degth Pendty Act (*AEDPA”), rather than “petition” or
“application,” which were predominantly used in other parts of the statute. When a habeas petitioner
under sentence of deeth initiated federa proceedings by filing amotion for the gppointment of counsd
and for astay of execution, and filed a pleading required by local didtrict court rules which identified
exhausted colorable federd clamsto judtify afurther stay of execution, dl prior to the enactment of

AEDPA, did he have a*case pending” so that Chapter 153 of AEDPA does not apply?
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STATEMENT OF THE CASE

Garceau was convicted of two murdersin Kern County, Cdifornia, and was sentenced to
death. On direct apped, the Cdifornia Supreme Court affirmed his conviction and sentence. Pet.
App. 102-179 (People v. Garceau, 6 Cal.4th 140, 24 Cal.Rptr.2d 664, 862 P.2d 664 (1993)). The
Court held, inter alia, that any due process violation based on an erroneous ingtruction which told the
jury that it could congder evidence of defendant’ s other crimes for “any purpose,” including his crimina
propensity, was harmless. Pet. App. 141-142. This Court denied certiorari review on October 3,
1994. Garceau v. California, 513 U.S. 848 (1994).

On May 12, 1995, Garceau filed arequest for gppointment of counsel and for a stay of
execution in U.S. Digrict Court, Eastern Didtrict of Cdifornia. Resp. App. 203-210. The district court

issued a45-day stay of execution on the same day. Resp. App. 199-202. Counsdl was appointed on



2

June 26, 1995, and the district court extended the stay of execution for 120 days.! Resp. App. 211-
214. On August 1, 1995, the State filed a noticed motion to vacate the stay of execution, which
contended that: 1) the stay was not justified because appointed counsel were not new to the case and
2) the stay gpplication provided only a conclusory statement that counsel believed there were
meritorious federa condtitutiona claims rather than a specification of nonfrivolous issues as required by
locd rules. Resp. App. 215-224. On August 14, 1995, Garceau filed an opposition to the motion to
vacae, aswdl as a pleading entitled “ Specification of Nonfrivolous Issues,” which identified exhausted
colorable federa condtitutional claims. Resp. App. 225-233. On October 13, 1995, after a hearing,
the digtrict court denied the Stat€' s motion to vacate the stay of execution. The court aso ordered that
the petition be filed within nine months. Resp. App. 239-241. Garceau filed hisinitid funds request on
November 17, 1995, and a case budget on November 27, 1995. Resp. App. 242-244. Asordered
by the digtrict court, on July 2, 1996, Garceau filed his federa habeas petition which conssted of
twenty-four fully exhausted claims, and two other claims as to which the failure to exhaust was excused.
Pet. App. 31; Joint App. 4.

On July 30, 1999, the district court issued an order denying the habeas corpus petition. Pet.
App. 30-101. The Court of Appeals reversed, finding that the due process violation ssemming from the
propensity ingtruction was pregiudicia under Brecht v. Abrahamson, 507 U.S. 619 (1993). The case
was reversed and remanded to the district court with instructions to issue the writ of habeas corpus.

Pet. App. 1-26 (Garceau v. Woodford, 275 F.3d 769 (9th Cir. 2001)).

1 Inits Order Appointing Counsdl and Temporary Stay of Execution, the district court referred to
Garceal’ s request for counsdl and stay of execution as a petition for writ of habeas corpus pursuant to
28 U.S.C. § 2254, and referred to the subsequent petition which would be filed on the merits as an
amended petition. Resp. App. 211-212.
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The case was not litigated under the Antiterrorism and Effective Degth Pendty Act of 1996
(“AEDPA”). Amended Chapter 153 of AEDPA does not apply to cases that were pending when
AEDPA was enacted on April 24, 1996. Lindh v. Murphy, 521 U.S. 320, 336 (1997). Garceau’'s
case was a*“case pending” because his case “had been filed” before the * date of the Act” when hefiled
amotion for the gppointment of counsd and for a stay of execution in May 1995. Id. at 327; see
Calderon v. United Sates District Court (Kelly), 163 F.3d 530, 539 (9th Cir. 1998)(en banc),
cert. denied, 526 U.S. 1060 (1999); Garceau v. Woodford, 275 F.3d at 772, n. 1.

SUMMARY OF ARGUMENT

AEDPA amended the habeas corpus provisions of Chapter 153 of Title 28 of the U.S. Code,
and added a new set of provisions to expedite capital habeas corpus proceedings — Chapter 154.
Section 107(c) of AEDPA expresdy provides that Chapter 154 can be applied retroactively to dl
capital habeas corpus cases — to “cases pending on or after the date of enactment.” Chapter 154 only
applies, however, in jurisdictions which have met certain statutory requirements. Cdiforniais not one of
them. Ashmus v. Woodford, 202 F.3d 1160, 1165 (amended opinion), cert. denied, 531 U.S. 916
(2000). Amended Chapter 153 (hereinafter “ Chapter 153" for ease of reference), on the other hand, is
not retroactive. Asthis Court held, the “negative implication of section 107(c)” isthat Chapter 153
does not apply to “cases pending” prior to the date AEDPA became effective. Lindh v. Murphy, 521
U.S. 320, 327, 336 (1997).

The issue before this Court is whether Chapter 153 applies to the finite group of habeas
petitioners, such as Garceau, who initiated habeas corpus proceedings in federa court prior to
AEDPA'’ s effective date but subsequently filed aforma petition. The State contends that based on the

“plain meaning” of the term “pending” in § 107(c), aforma habess petition must have been filed for a
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case not to be subject to Chapter 153's provisons. Thisanaysisis flawed because it failsto take into
account either the language of the Satute as awhole or the legal backdrop againgt which Congress
enacted the provison in question. An examination of both clearly demondrates Congress s intent.

Congress often used the term “petition” or its synonym “gpplication” throughout AEDPA, but it
did not use these termsin section 107(c), opting for the broader phrase “ case pending.” Accordingly,
Chapter 154, when agpplicable, isretroactive to al “ cases pending” in federa court, not only to those
cases in which a petition has been filed. Had Congress intended for “ cases pending” to mean
something different in the context of Chapter 153 — namely, only federa proceedings in which aforma
petition had been filed prior to AEDPA’s enactment — it would have been more explicit.

Moreover, when viewed in the context of this Court’s then-recent decison in McFarland v.
Scott, 512 U.S. 849 (1994), it becomes clear that Congress deliberately chose aterm that would
encompass awider range of proceedings than thefiling of aforma petition. In McFarland, this Court
reversed the Fifth Circuit's holding that the filing of a habeas corpus petition was required to commence
federa proceedingsin acapital casein order to entitle the petitioner to habeas counsel under 21 U.S.C.
8 848(0)(4)(B) and astay of execution under 28 U.S.C. § 2251. This Court held that a*“‘ post-
conviction proceeding’ ... is commenced by thefiling of a deeth row defendant’ s motion requesting the
gppointment of counsd.” 1d. at 856-857.

Congressis presumed to be and certainly was aware that McFarland construed the above-
cited statutes not to require the filing of a petition for a case to be consdered pending. Given this
awareness, had Congress intended that aformd petition be the critica pleading that commenced
proceedings and created the dividing line for retroactive application of Chapter 153, it would have used

the term “ petition” or “gpplication” rather than the phrase “case pending” in section 107(c).
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That apetition is not a necessary prerequisite for a habeas proceeding to condtitute a pending
“casg’ isconfirmed by Hohn v. United Sates, 524 U.S. 236 (1998). In Hohn, this Court held that an
goplication for a certificate of appedability (“COA”) condituted a“ casg’ sufficient to give this Court
jurisdiction to review the appdllate court’s denia of the COA under 28 U.S.C. § 1254. Hohn rejected
the facile digtinction urged here by the State between preiminary filings and challenges to the meritsin
determining the meaning of theterm “case.” Rather, asthis Court emphasized, the proper andysisin
determining whether a proceeding congtituted a case isto look a whether there is adversity and other
requisite quaities of a“case” including whether it requires aruling that isjudicid in nature. 1d. at 241,
245, 249.

Garceau’ s federa habeas proceedings which pre-dated AEDPA had these attributes of a case,
aswdl as those that the State contends can only be satisfied through the filing of aforma petition, such
as notice of clams and providing the court with the opportunity to dispose of frivolous petitions.
Garceau initiated federa proceedings by filing a motion for the gppointment of counsd and a stay of
execution, which were granted. The State moved to vacate an extension of the stay which had been
granted to permit counsdl time to prepare a habeas petition. The State's motion argued, inter alia, that
Garceau had failed to judtify the stay as required by locd rules by identifying nonfrivolous claims that
would be presented in afederd petition. Garceau subsequently filed a Specification of Nonfrivolous
Issues, which identified exhausted, colorable federd condtitutional claims. The district court denied the
State' s motion to vacate the stay, implicitly finding the presence of nonfrivolous clams of federd
conditutiona error.

Clearly, the State had ample notice of Garceaur' s federd claims not only by virtue of the

specification of issues, but due to the rules of exhaustion and procedura default, which required that
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Garceau' s clams had to have been raised previoudy in state court post-conviction proceedings. There
was a0 the potentid for adversity as exemplified by the contested proceedings. Moreover, under the
local rules, the digtrict court was required to determine before extending the pre-petition stay that
Garceau had a least one nonfrivolous federa clam — aruling that was unquestionably judicid in nature
and which could have digposed of the caseif the stay were denied. In light of the nature and extent of
these pre-petition proceedings, the State’ s contention that Garceau did not have a case pending prior to
the enactment of AEDPA cannot be reconciled with Congressiond intent as discerned from the
language of AEDPA, the legd context in which it was enacted, and this Court’ s subsequent precedent.
Findly, while the State' s petition for writ of certiorari was limited to the question discussed
above regarding the gpplicability of Chapter 153 of AEPDA, it attemptsin its Brief on the Meritsto
obtain from this Court a determination of Garceau’ s due process claim upon which the court below
granted relief under apre-AEDPA standard of review. This question isfactudly and legdly distinct
from the question upon which review was granted, and the Stat€' s belated attempt to insert it violates

this Court’s Rule 14.1(a).
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ARGUMENT
l.

THE LANGUAGE OF AEDPA AND THE LEGAL CONTEXT INWHICH IT
WASENACTED DEMONSTRATE THAT THE "CASES PENDING"
LANGUAGE GOVERNING RETROACTIVITY WASNOT INTENDED TO
REFER SOLELY TO HABEAS"PETITIONS' OR "APPLICATIONS' BUT
WASMEANT TO ENCOMPASSFILINGSRECOGNIZED ASINITIATING
FEDERAL HABEAS PROCEEDINGS

A. The State ReliesOn An Inter pretation of the Term “Pending” Based on “Plain
Language’ That Has No Relevanceto the I ntent of Congress

AEDPA made essentidly two sets of changes to federa habeas corpus proceedings. Firdt, it
amended severa provisions of the pre-existing habeas corpus statutes, i.e., those in Chapter 153 of
Title 28 of the United States Code. Second, it added an entirely new chapter to Title 28 — Chapter
154 — containing new expedited provisons that apply only to capita habeas cases arisng out of states
that have satisfied certain pre-conditions?

In Lindh v. Murphy, 521 U.S. 320, this Court determined that the provisions of Chapter 153
did not apply to “cases pending” at the time of AEDPA’senactment. Id. & 323. Theanayssin Lindh
focused on the intent of Congress as revealed through the statutory language. 1d. at 326. Asthis Court
explained, 8 107(c) of AEDPA expressy applied Chapter 154 to “cases pending on or after the date
of enactment” while there was no such provision for Chapter 153 cases. 1d. at 327. The Court read
“this provison of § 107(c) ... asindicating implicitly that the amendments to Chapter 153 were assumed

and meant to apply to the generd run of habeas cases only when those cases had been filed after the

2 Cdifornia s death pendty scheme does not comply with the requirements of Chapter 154 and,
therefore, the state cannot avall itself of the procedura advantages of that Chapter. Ashmusv.
Woodford, 202 F.3d at 1165. Asthe State concedes, the only issue before this Court is whether or
not the provisions of Chapter 153 gpply to Garceau’scase.  Woodford v. Garceau, 123 S. Ct. 32
(2002); Pet. Brief, at 4-5, n.1.
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date of the Act.” Id. Thus, the Court concluded, “the negative implication of 8 107(c) isthat the new
provisons of chapter 153 generdly gpply only to casesfiled after the Act became effective” 1d. at
336.

The question now before the Court is what Congress meant by the term “case pending.” Asin
Lindh, Congress s intent must be discerned from the language of the saute itsdf, as well asfrom the
lega context in which the statute was enacted. See McFarland v. Scott, 512 U.S. at 854-856 (Court
construed the meaning of "post conviction proceeding” in 21 U.S.C. § 848(q)(4)(B) and 28 U.S.C. §
2251 in light of the statute's related provisions and the “legal backdrop” againgt which Congress
enacted the provisons in question); Miles v. Apex Marine Corp., 498 U.S. 19, 32 (1990)("we
assume that Congress is aware of existing law when it passes legidation”); McCarthy v. Bronson, 500
U.S. 136, 140 (1991) ("We certainly presumethat . . . when Congress selected this language, our
€lected representatives were familiar with our recently announced opinions'); and see Traynor V.
Turnage, 485 U.S. 535, 546 (1988), and authorities cited.

According to the State, a habeas corpus petition which fully complies with the pleading
requirements of 28 U.S.C. § 2242 and Rule 2 of the Rules Governing § 2254 Cases must have been
filed prior to AEDPA’s enactment in order for a case to be pending (and thus not subject to AEDPA’s
Chapter 153 provisons). The State derivesthisinterpretation from what it refersto asthe “plain
meaning” of the term “pending” in 8 107(c), which it contends necessarily means a“ petition” or
“application” pending. Pet. Brief, at 10-11. However, Congress did not use the term “petition

pending” or “petition filed” in § 107(c) even though it used the term “petition” or the synonymous term
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“application” throughout AEDPA.® The State fails to explain why, if Congress intended that Chapter
153 of AEDPA gpply to habeas cases unless there was a“ petition filed” it did not smply use the term
“petitionsfiled” or “gpplicationsfiled” rather than the broader term “ case pending.™*

Section 107(c) expressdy makes Chapter 154 gpplicable, where the state has met the Statutory
requirements, to dl capita “cases pending on or after the date of enactment.” Lindh v. Murphy, 521
U.S. a 327. The State certainly would not argue that the ordinary meaning of “case pending” in this
context is“ petition filed,” rather than any capital habeas proceeding in federd court that was il
pending —whether or not a petition had been filed. For example, a habeas petitioner in a Chapter 154
jurisdiction obvioudy would have a*“case pending” and therefore be subject to Chapter 154's
expedited procedures for filing a habeas petition, see 28 U.S.C. § 2263(a)(a habeas petition be filed
within 180 days after the case becomes find on direct gppedl) prior to filing the petition. Thus, while

Chapter 154, when applicable, includes cases where petitions were in fact filed “on or after the date of

3 In AEDPA, Congress normally used the word "application” to refer to a habeas corpus " petition."
See, eg., 28 U.S.C. 88 2244(b) & (d) [16 occurrences of "application], 2254 [4 occurrences],
2262(b) & (c) [2 occurrences], 2263 [3 occurrences|, 2266 [17 occurrences|, Rule 22 [5
occurrences]. Congress referred to a habeas corpus "petition” threetimes. See, e.g., 28 U.S.C.
88 2262(b)(3), 2263(b)(2), 2264(a).

4 Referencesin AEDPA to afederd habess corpus "case" occur less than one-third as often as
"gpplication” and "petition” and plainly were intended to encompass more than these two terms
connote. That the terms “cases’ and “gpplications’ or “petitions’ are not synonymous is confirmed by
the fact thet they have obvioudy different meaningsin the four placesin AEDPA where they are directly
juxtaposed. See 28 U.S.C. section 2262(c) (limiting a habeas court’ s “authority to enter a say of
execution in the case unless the court of appeds approves the filing of a second or successive
application” (emphasis added)); section 2266(b)(1)(A) (setting atime limit for aditrict court (ina
proceeding governed by Chapter 154) to decide "any application for awrit of habeas corpus brought
under this chapter in acepitd case"); 2266(c)(1)(A) (an "application” brought in a capitd "case'); and
2263(b)(3)(A) (authorizing the Chapter 154 statute of limitations to be tolled when permitted by the
digtrict court that would have jurisdiction over the "case' upon the filing of a habeas corpus
"goplication”).
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enactment,” it presumably also encompasses federal habeas proceedings initiated prior to AEDPA’s
enactment in which a petition had yet to be filed (as well as casesin which the petition was filed before
AEDPA'’s enactment).

As noted above, this Court found in Lindh, that the negative implication of § 107(c) isthat
habeas cases that were pending when AEDPA was enacted are not subject to Chapter 153. Lindh v.
Murphy, 521 U.S. at 336. It isapparent that if “case pending” for purposes of Chapter 154 does not
refer only to cases where there have been petitions filed, then the exact same provision in the context of
Chapter 153 would not refer only to cases where there have been petitions filed. In other words, since
a petitioner who initiates federa proceedings but has not filed a petition in a Chapter 154 jurisdiction
has a* case pending,” such a petitioner under Chapter 153 aso has a case pending. As Lindh holds,
Chapter 154 would be retroactive in such a circumstance but Chapter 153 would not be® Id. at 327.

It becomes even more clear that the use of the phrase “ case pending” in 8§ 107(c) rather than
“petition” or “application” must have been ddiberate and meaningful on Congress s part when AEDPA

isviewed in the context of this Court’s 1994 decison in McFarland v. Scott, 512 U.S. 849. In

® In examining the “ordinary meaning” of the word “pending” in other aspects of AEDPA, it is clear that
it does not amply refer to “petition” pending. As discussed below, under the stay provision of 28
U.S.C. § 2251, which was | &ft intact by Congress when it amended Chapter 153, a*“proceeding ...
pending” does not require a petition to befiled. McFarland v. Scott, 512 U.S. at 856-857. This
Court dso rgjected the notion that “pending” referred to the period of time that the petition itsdf, dbeit
apetition for state collatera review, was under court consderation. Carey v. Saffold, ~ U.S.
122 S. Ct. 2134, 2138 (2002). Inthat case, it was determined that under 28 U.S.C. § 2244(d)(2),
which tolls the one year satute of limitations during the time an gpplication for Sate collaterd review is
pending, the statutory term “pending” included intervas between the lower court determinations of a
date petition and the filing of ancther petition in ahigher court. 1d. at 2140. Thus, “pending,” even as
in section 2244(d)(2), which explicitly refersto an “ gpplication” pending rather than to a*“case”
pending, does not require that a petition or gpplication be filed. In addition, we know from this Court’s
decisonin Sack v. McDaniel, 529 U.S. 473 (2000), that an application of a certificate of
appedlability pursuant to 28 U.S.C. § 2253(c) can aso congtitute a“pending” case for purposes of
aoplying AEDPA.
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McFarland, this Court considered a closely related question regarding when a habeas corpus case
could be deemed pending under two statutory provisions: 21 U.S.C. § 848(q)(4)(B), which creates the
right to counsdl for capital defendantsin federa habeas corpus proceedings, and 28 U.S.C. § 2251,
which gives afederd judge before whom a *habeas corpus proceeding is pending” the power to grant a
stay of execution. The lower court held that because no habesas petition had been filed, no “post
conviction proceedings’ had been initiated, and therefore McFarland was not entitled to the
gppointment of counsd and the court lacked jurisdiction to enter a stay of execution. 1d. at 853.

This Court rgjected thisinterpretation of a pending habeas proceeding, concluding that a
“* post-conviction proceeding’ ... is commenced by the filing of a death row defendant’s motion
requesting the gppointment of counsd,” thus entitling a petitioner to counse prior to the filing of a
habesas petition. 1d. at 856-857. In addition, once arequest for counsdl has been filed in a capital
habeas case, this Court held, the case is“pending” despite the absence of aforma habeas petition, thus
permitting a stay of execution under 28 U.S.C. § 2251. Id. at 856-857.

Congress is presumed to have been thoroughly aware of this Court’s holding in McFarland
that afederd habeas corpus proceeding in capital casesis commenced not by thefiling of a“petition”
but by the filing of amotion for the gppointment of counsd. See, e.g., McCarthy v. Bronson, 500
U.S. at 140-142.° Indeed, during the debate of a version of AEDPA which was passed in the Senate
but not the House, in which a proposed amendment to 21 U.S.C. § 848(q)(4)(B) was regjected, the

McFarland case was specificaly cited. See 141 Cong.Rec. S7813 (June 7, 1995).’

® The McFarland decision was handed down June 30, 1994. Section 107(c) of AEDPA was first
proposed in Congress on May 25, 1995. See Lindh v. Murphy, 521 U.S. at 330, n. 6.

" Asinitidly proposed, AEDPA's habeas provisions would have amended § 848(q))(4)(B) by making
the gppointment of counsel discretionary rather than mandatory in capital habeas cases. See S. 735,
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Given McFarland' s refusd to read the word “petition” or “gpplication” into habeas statutes
where these words did not appear, Congress would not have failed to use the word "petitions” or
"gpplications’ in section 107(c) of AEDPA if it had intended to limit section 107(c) to Stuations where
apetition or gpplication had been filed. And the failure to use "petition” or "application” in section
107(c) cannot be deemed to be an oversight or inadvertence, when those were the words used
predominantly throughout the rest of AEDPA’ s habeas provisions.

The State cites to court of gppeds cases which decline to find that the McFarland decison has
any relevance to discerning the meaning of “case pending” in AEDPA. These cases determined that the
reach of McFarland was limited to giving effect to congressond intent with regard to two narrow
gatutory provisons. See Williamsv. Cain, 125 F.3d 269, 274 (5th Cir. 1997) (McFarland was only
intended to “resolve practical procedural problems’ so that unrepresented, indigent defendants could
obtain counsal under 21 U.S.C. 8§ 848(q)); Williamsv. Coyle, 167 F.3d 1036, 1039 (6th Cir.
1999)(McFarland' s holding rested soldly on the “necessity of expanding the ordinary meaning of a

‘pending case' to give effect to clear congressiond intent,” relating to the Statutes at issue).

104th Cong., 1st Sess,, § 608, 141 Cong.Rec. S7567 (May 25, 1995). Ancther provision in the Act
proposed to make gppointment of counsd discretionary in dl habeas cases " [n] otwithstanding any other
provison of law." 1d., 8604(5), at S7565. However, when the import of the proposed amendment to
§ 848(q) was pointed out to the Act's authors during floor debates, the amendment was withdrawn,

and the language making gppointment of habeas counsd discretionary "notwithstanding any other
provision of law" was reversed as to capital cases, so that habeas counsel would remain discretionary
"[e] xcept as provided in title 21, United States Code, section 848." See 141 Cong. Rec. S7812-
17 (June 7, 1995) (emphasis added). With only atechnica change, this language was enacted in the
Act. See AEDPA § 104(d), enacting 28 U.S.C. § 2254(h) (the right to counsdl in federal habeas cases
is discretionary "[€]xcept as provided in section 408 of the Controlled Substances Act [21 U.S.C.

8 848(q)]"). Thus, in passing AEDPA, Congress was not only aware of McFarland, but considered
the primary statute upon which McFarland was based and expresdy decided to keep it intact.
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Whether or not, as these cases conclude, McFarland's rationale could support apost hoc
judicid narrowing of its holding, McFarland’ s unmistakable ruling that a capita case commences upon
thefiling of arequest for counsd provided the lega backdrop for Congress's 1996 decision to use the
broad term "casg" in § 107(c) rather than "petition” or "application.” See Sgquare D Company v.
Niagara Frontier Tariff Bureau, Inc., 476 U.S. 409, 418-420 (1986). Congress s awareness of
McFarland confirms what the overal language of AEDPA indicates. when Congress used the word
"pending” in section 107(c) of AEDPA, Congress presumably intended the word to have the same
connotation as it had just been held to embody in the habeas statutes so recently construed, i.e., that a
habeas case could become "pending” even in the absence of aformaly filed petition.

B. The State’ s Attempt to Analogize a Habeas Petition to a Civil Complaint for
Purposes of Discer ning the Meaning of “Case Pending” IsMisplaced

The State attempts to graft Rule 3 of the Federd Rules of Civil Procedure onto the habeas
corpusrules. Fed.R.Civ.P. 3 providesthat "[a] civil case is commenced by filing a complaint with the
court.” According to the State, Fed.R.Civ.P. 3 gpplies to habeas proceedings by virtue of Rule 11 of
the Rules Governing 8§ 2254 Cases, which permits (but does not require) the Rules of Civil Procedure
to be applied to habeas corpus proceedings when they are not inconsstent. The State argues that since
there is no inconsistency between the habeas rules and Fed.R.Civ.P. 3, a petition commences a habeas
case just as acomplaint commences acivil case. Pet. Brief, a 11 (citing Williams v. Coyle, 167 F.3d
at 1038).

Thereis no evidence that Congress had Fed.R.Civ.P. 3 in mind when it chose to use the words
“case pending” in AEDPA’s 8§ 107(c) rather than “ petitions filed” or “gpplicationsfiled” or “complaint

filed.” Moreover, Rule 11 of the Rules Governing 8§ 2254 Cases sates thet "[t]he federd Rules of Civil
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Procedure, to the extent they are not inconsistent with these rules, may be applied, when appropriate,
to petitions filed under these rules”” (Emphasis added). Thus, Rule 11 recognizes that Civil Rules do
not necessarily control habeas corpus proceedings but merely permit resort to the Rules of Civil
Procedure. Furthermore, the Advisory Committee Notes following Rule 11 indicate that, “[t]he court
does not have to rigidly apply rules which would be inconsstent or inequitable in the overdl framework
of habeas corpus. Rule 11 merely recognizes and affirms their discretionary power to use their
judgment in promoting the ends of justice” Rules Governing § 2254 Cases, Rule 11, advisory
committee' s note. Congress can hardly be expected to expressits intent by way of arule that onits
very face does not require the courts to effectuate the supposed intent at al. In addition, Rule 11 only
permits the Rules of Civil Proceduresto be "applied ... to petitions™ Rule11. A rule of Civil
Procedure that can only be gpplied to a petition does not logicaly shed any light on whether § 107(c)
means a"petition” in the firg place.

Reiance on Fed.R.Civ.P. 3 to define when a habeas proceeding commences is dso at odds
with this Court’ s reasoning in McFarland v. Scott, which, as discussed above, held that capital habeas
cases could be initiated pre-petition by thefiling of arequest for counsd. If Fed.R.Civ.P. 3 controls
the meaning of "cases pending” in one statute (AEDPA, 8§ 107(c)), it would presumably aso control the
meaning of the two statutes at issuein McFarland (21 U.S.C. § 848(q)(4)(B), 28 U.S.C. § 2251).
Certainly, Congress could not have expected the courtsto rely on Fed.R.Civ.P. 3 to divine Satutory
intent, when this Court rgjected this very point with respect to two other habeas Satutes, just two short
years before AEDPA was passed. See Square D Company v. Niagra Frontier Tariff Bureau, Inc.,
476 U.S. at 419 (Congressional awareness of a court’s construction of a statute and the fact that

Congress specificdly left it undisturbed lends powerful support to its continued viahility).
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C. The Backdrop Against Which Congress Enacted Section 107(c) Includesits
Awar eness of the Complexity of Capital Habeas Cases and the Liberal
Congtruction of Pleadings Filed by Pro Se Litigants

While § 107(c) does not explicitly mention Chapter 153, this Court has held that Chapter 153
aswdl as Chapter 154 *had to have been in mind when 8§ 107(c) was added” to AEDPA, and
“[n]othing, indeed, but a different intent explains the different treetment.” Lindh v. Murphy, 521 U.S.
at 329. It isapparent that Congress intended for there to be retroactive application of AEDPA for
Chapter 154 cases because a habeas petitioner in such a circumstance theoretically has had the benefits
of competent and adequately compensated counsel in State post-conviction proceedings, see 28 U.S.C.
§ 2261, and therefore would be in a better position to comply with Chapter 154's expedited
procedures. It isnot surprising, however, that Congress determined that in jurisdictions where states
had not complied with the statutory requirements of Chapter 154, capita habeas petitioners who were
in the process of preparing comprehensve habesas petitions at the time of AEDPA’ s enactment would
not be subject to its new “ standards affecting entitlement to rdief.” Lindh v. Murphy, 521 U.S. at 329.
Congress had previoudy acknowledged, in enacting 8 848(q), the uniqueness and complexity of capital
habeas proceedings, as well as the importance of legd, investigative, and expert assstance in the
preparation of the habeas petition. See McFarland v. Scott, 512 U.S. at 855-856. To apply new
Substantive rules mid-stream would be especidly disruptive where these resources had been marshaled
to prepare afedera habeas petition under pre-AEDPA law by petitioners who had not had the
advantages in state court of those in Chapter 154 jurisdictions.

Of course, Chapter 153 gpplies not just to non-Chapter 154 capital cases, but aso to the

“genera run of habeas cases.” Lindh v. Murphy, 521 U.S. a 327. In addition to being mindful of

McFarland and the duties of habeas counsdl in capital cases when it enacted AEDPA, Congress was



16

aso certainly aware of the well-established, well-known feature of federd practice that pleadings filed
pro se by indigent, legdly untrained litigants were trested as sufficient to initiate a proceeding if they
were filed within the applicable period of limitations and manifested an intention to seek judicia redress.
Theruleof Hainesv. Kerner, 404 U.S. 519 (1972), was that such filings were held “to less stringent
standards than forma pleadings drafted by lawyers’ and were not to be turned away, however
“inartfully pleaded.” 1d. at 520. Accord: e.g., Estelle v. Gamble, 429 U.S. 97, 106 (1976); Boag V.
MacDougall, 454 U.S. 364, 365 (1982); and see Neitzke v. Williams, 490 U.S. 319, 330 (1989).8
Specificdly, when the question was whether afiling had been made within a satute of limitations or
other deadline, the federa practice was clearly settled that an unrepresented indigent litigant’ s papers
would be regarded as timdly filed even though they were formaly insufficient, so long as they served to
provide the kind of notice to the opposing party and the court that the deadline was designed to assure.
Smithv. Barry, 502 U.S. 244, 248 (1992). See, e.g., Bradley v. Coughlin, 671 F.2d 686, 689-690
(2d Cir. 1982); Hanlin v. Mitchelson, 794 F. 2d 834, 836, 838-839 (2d. Cir. 1986); Grune v.

Coughlin, 913 F.2d 41, 43 (2d Cir. 1990); United Statesv. Young, 966 F.2d 164, 165 (5th Cir.

8 The rule was routindly applied in the courts of appeds. See, e.g., Alley v. Dodge Hotel, 501 F.2d
880, 883-886 (D.C. Cir. 1974); Ayala Serrano v. Lebron Gonzales, 909 F.2d 8, 12-13 (1st Cir.
1990); Williams v. Kullman, 722 F.2d 1048, 1050 (2d Cir. 1983); Nicholsv. United Sates, 75
F.3d 1137, 1140-1141 (7th Cir.1996). Asthe Second Circuit explained in Williams, 722 F.2d at
1050:

“ due to the pro se petitioner's genera lack of expertise, courts should review habess petitions
with alenient eye, alowing borderline cases to proceed. See Recommended Procedures for
Handling Prisoner Civil Rights Casesin the Federd Courts, Tentative Report No. 2, Part |V,
Section D at 57 (Federa Judicia Center, 1977). These views are wholly consstent with
Supreme Court doctrine, which confirms that pro se complaints must be liberdly construed,
Hainesv. Kerner, . . .. The judtification for this policy is apparent. If the writ of habeas corpus
isto continue to have meaningful purpose, it must be accessible not only to those with astrong
legal background or the financid means to retain counse, but aso to the mass of uneducated,
unrepresented prisoners.”
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1992); Pearson v. Gatto, 933 F.2d 521, 526-527 (7th Cir. 1991); Listenbee v. City of Milwaukee,
976 F.2d 348, 349-351 (7th Cir. 1992); Ray v. Cowley, 975 F.2d 1478, 1479 (10th Cir. 1992);
Hamilton v. Ford, 969 F.2d 1006, 1010 n. 2 (11th Cir. 1992).

Theteaching of Smith v. Barry, 502 U.S. 244, isthat aformaly deficient pleading will be
treeted as sufficient to meet afiling deadlineif it isthe “functiond equivaent” of the kind of document
that the pleading rules demand. Id. at 248. In the context of AEDPA’s amendments to Chapter 153,
the question of the sufficiency of afiling to commence a habeas corpus proceeding would have been
expected by Congressto arise principaly in connection with the enforcement of the one-year Satute of
limitations newly enacted by § 2244(d)(1). And the function of that Statute, as of any statute of
limitations, isto “put the adversary on notice to defend within the period of limitation,” Order of
Railroad Telegraphersv. Railway Express Agency, 321 U.S. 342, 349 (1944), and to bring the
litigation within the power of the court to contral its pace, so as to “ spare the courts from litigation of
ddedams” Chase Securitiesv. Donaldson, 325 U.S. 304, 314 (1945). See, e.g., Burnett v. New
York Central Railroad Co., 380 U.S. 424, 428 (1965). For these purposes, the specificity of fact
pleading and issue identification required of a habeas petition in order to bring it into compliance with
the formal pleading rules of 28 U.S.C. § 2242 and Rule 2 of the § 2254 Rules has never been thought
necessary. See, e.g., New York Central & Hudson RiverR.R. Co. v. Kinney, 260 U.S. 340, 346

(1922) (by Holmes, J.)°

® Thisiswhy post-limitations amendments to complaints are permitted even though they add new
clams or theories relating to the same basic factud Stuation that gave rise to alawauit filed within the
limitations period. See FLEMING JAMES, JR., GEOFFREY C. HAZARD, JR. & JOHN LEUBSDORF, CIVIL
PROCEDURE § 4.23, at p. 278 (5th ed. 2001). In any event, it isinconceivable that Garceau’ s
McFarland motion failed to put the State on notice both of Garceau’ s intention to chalenge his capita
conviction and of the range of grounds on which he would chdlengeit. The likeihood that Garceau
would not carry through on his manifest intention to obtain federa review of a deeth judgment once he
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Againg this backdrop, the Congress that enacted the habeas provisions of AEDPA —which
contained a statute of limitations that Congress must have known would be applied primarily to
documents received by federa courts from unrepresented, legally unsophisticated prisoners — could not
possibly have understood or intended that a document complying with the pleading requirements of 28

U.S.C. § 2242 and Rule 2 of the § 2254 Rules would be demanded in order to commence a“case.”

was given counsd for this purpose was nil; and the rule of Wainwright v. Sykes, 433 U.S. 72 (1977),
informed the State that Garceau’ s federa-court claims would be — and, in fact, were — those that had
aready been litigated between the partiesin the state courts. No less than reviewing courts (see Ross
v. Moffit, 417 U.S. 600, 614-615 (1974); Pennsylvania v. Finley, 481 U.S. 551, 557-558 (1987)),
a habeas respondent can discern from previous proceedings in the same case the nature of the clams
available to the petitioner.
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D. Lindh v. Murphy Confirms That Congress Understood That the “ Case
Pending” Language of § 107(c) Would Not Be Equated with Petitions Filed

This Court’ sdiscusson in Lindh regarding 28 U.S.C. § 2254(h) further confirms Garceau’s
reading of § 107(c). Asnoted earlier, Congress made AEDPA's Chapter 154 revisions applicable to
pending capital habeas cases arising out of states that have met specific conditions. It also made some
(but not al) of the Chapter 153 amendments applicable to those cases. See 28 U.S.C. § 2264(h).
Section 2254(h) is a provison dealing with the appointment of counsd in Chapter 153 which AEDPA
did not incorporate into pending Chapter 154 proceedings. This Court in Lindh sought to explain why
Congress would not make this newly enacted subdivison concerning counsel gpplicable to pending
cases litigated under Chapter 154. The Court's explanation was that "[t]here was no need [for
Congress] to make subsection (h) immediately available to pending cases, capitd or not, because 21
U.S.C. § 848(0)(4)(B) dready authorized appointment of counsd in such [pending] cases." Lindh,
521 U.S. at 336.

Given McFarland’ s prior holding that 8 848(q)(4)(B) authorizes the gppointment of counsel
"prior to the filing of aformd, legaly sufficient habeas corpus petition” in a capita case, McFarland v.
Scott, 512 U.S. at 854-855, the Lindh language confirms that capital cases in which counsel has been
gppointed "prior to the filing of aformd, legdly sufficient habeas corpus petition” are "pending cases'
within the meaning of AEDPA. Furthermore, the *proceeding ... pending” language of Chapter 153's
gay provison, § 2251, cannot be meaningfully distinguished from the "cases pending” language of
section 107(c), which as Lindh concluded, "implicitly" governs the gpplicability of "the anendmentsto
chapter 153." Lindh v. Murphy, 521 U.S. at 326-27.

The language of the statute when considered in the context of Lindh and McFarland leadsto
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the conclusion that a request for gppointment of counsdl, coupled with amotion for stay of execution,
conditutes a“ pending case” Thisis exemplified in Garceau' s case, where not only were these
pleadings filed, but after counsal was gppointed and the stay was granted, the State moved to vacate an
extension of the stay, which was denied after Garceau filed a notice of exhausted colorable federa
condtitutional claimsto be presented. As discussed below, this pre-petition litigation had dl the
attributes of a“case.”
.

THE FILING OF A MOTION FOR THE APPOINTMENT OF FEDERAL

HABEAS COUNSEL AND FOR A STAY OF EXECUTION, AND THE

SUBSEQUENT FILING OF A PLEADING WHICH SETSFORTH

COLORABLE EXHAUSTED FEDERAL CLAIMSCONSTITUTE A

“PENDING CASE” SUCH THAT AMENDED CHAPTER 153 OF AEDPA

CANNOT BE APPLIED RETROACTIVELY

In Cdifornia, after a petitioner under sentence of death initiates federa proceedings by
requesting counsel and a tay of execution, loca rules and practice have created additiona procedures
which remove any doubt that thereisa* case pending” prior to the filing of aforma habess petition.
For example, motions for the appointment of federal counsal and for pre-petition stays of execution can
and have been contested. I1n addition, after habeas counsel’ s gppointment, a subsequent pleading
cdled a* Specification of Nonfrivolous Issues’ must be filed, based on which the digtrict court judge
makes a preiminary merits determingation to justify an extension of the stay of execution to permit
preparation of the habeas petition.

Accordingly, Garceau engaged in pre-petition litigation, prior to AEDPA’s enactment, which

provided the State with notice of claims and included an assessment by the digtrict court that Garceau

had at least one nonfrivolous federd condtitutional clam. After counsd was appointed, and an
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extension of the origind stay of execution was granted to permit preparation of the habeas petition, the
State moved to vacate the stay. The State contended that newly appointed counsel had prior familiarity
with the case, was not entitled to a pre-petition stay, and therefore was required to file a petition
forthwith. The State also argued that counsel had provided only a conclusory statement that counsel
believed there were meritorious federal condtitutiona claims rather than providing notice of specific
clamsasrequired by locd rules. Resp. App. 220. Garceau subsequently filed a* Specification of
Nonfrivolous Issues,” which identified potentid federa conditutiona clams that were among the issues
to be raised in a petition for writ of habeas corpus, and dso filed a brief in opposition to the motion to
vacate the stay. Resp. App. 225-233.
The " Specification of Nonfrivolous Issues,” is apleading required under the locd rulesfor the

U.S. Didrict Court, Eastern Didtrict of Cdifornia(“L.R.”) which formdizes as a méatter of sandard
procedure the identification of at least some colorable federa clam to warrant a further stay of
execution.® Therule, entitled “Temporary Stay for Preparation of the Petition,” provides as follows:

... upon counsel’ s gpplication for atemporary stay of execution

accompanied by a specification of nonfrivolous issuesto be raised in

the petition, the Court shdl issue atemporary stay of execution unless

no nonfrivolous issues are presented.
L.R. 81-191(h)(3).

After ahearing, the district court denied the State’ s motion to vacate, and Garceau then

obtained afurther stay of execution to permit the filing of the habess petition within nine months. Resp.

App. 239-241.

Garceau' sfilingsto initiate federa proceedings, the State’ s opposition, and the district court’s

10 Such apleading is required by the local rules of the other digtrict courtsin Cdiforniaaswell. See,
e.g., Brown v. Vasquez, 952 F.2d 1164, 1165 n.2 (9th Cir. 1992).
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orders and rulings represent the kind of adversarid judicid proceedings that congtitute a“ case” under
the reasoning of this Court’ s decisonsin Hohn v. United States, 524 U.S. 236, and Sack v.
McDanid, 529 U.S. 473. See also McFarland v. Scott, 512 U.S. at 860-862 (O’ Connor, J.,
concurring in part and dissenting in part)(suggesting that capita defendants must make a showing of the
existence of at least some colorable federa claim before a stay of execution may be entered). !

In Hohn, this Court considered whether it had jurisdiction under 28 U.S.C. § 2253(c) to
review decisions of the courts of appeals which denied gpplications for certificates of gppedability
(“COA”). Pursuant to 28 U.S.C. § 1254, “[c]ases in the courts of appeds may be reviewed by the
Supreme Court” by severd methods including certiorari. The Court determined that an gpplication for
aCOA condtituted a* case.”

There can be little doubt that Hohn's application for a certificate of
appedlability congtitutes a case under 8§ 1254(1). Aswe have noted,
“[tlhewords ‘case and ‘cause’ are congtantly used as synonymsin
datutes ..., each meaning a proceeding in court, a suit, or action.”
Blyew v. United Sates, 80 U.S. 581, 13 Wall. 581, 595, 20 L.Ed.
638 (1871). The dispute over Hohn's entitlement to a certificate fdls
within this definition. It is a proceeding seeking relief for an immediate
and redressable injury, i.e., wrongful detention in violaion of the
Condtitution. There is adversity aswedl as the other requisite qualities
of a“casg’ asthetermisused in both Article 111 of the Congtitution and
the Statute here under construction.

Hohn, 524 U.S. at 241.

11 By contragt, in each of the cases from other jurisdictions relied on by the State, there is no indication
that anything but a notice of intent to file petition, motion for the gppointment of counsd and/or request
for stay of execution werefiled prior to thefiling of the petition. See Isaacsv. Head, 300 F.3d 1232,
1237 (11th Cir. 2002)(Georgid); Gosier v. Welborn, 175 F.3d 504, 506 (7th Cir. 1999), and
Holman v. Gilmore, 126 F.3d 876, 879 (7th Cir. 1997)(lllinois); Williams v. Cain, 125 F.3d at 273
(Louisand); Williams v. Coyle, 167 F.3d at 1037 (Ohio); Moore v. Gibson, 195 F.3d 1152, 1161
(20th Cir. 1999)(Oklahoma); see also Noblesv. Johnson, 127 F.3d 409, 412 (5th Cir.

1997)(Texas).
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The State contends that reliance on Hohn is misguided because it usestheterm “casg’ ina
sgnificantly different context, and in particular that unlike the proceedings at issue here, an application
for a COA relates to the merits of a habeas case. However, under the local rules, as noted above, the
digtrict court is required to review the Specification of Nonfrivolous I ssues and make a determination
that "nonfrivolousissues’ are presented to issue atemporary stay of execution to permit the preparation
and filing of a petition. Thiswould seem to address the concerns of the cases relied on by the State
which rgect the notion that a motion for the appointment of counsel commences a habeas case under
AEDPA because “it has no relaion to the merits of a habeas petition.. .. .” Isaacsv. Head, 300 F.3d
at 1245; see also Gosier v. Welborn, 175 F.3d at 506; Williams v. Coyle, 167 F.3d at 1040.
In any event, this Court in Hohn rgjected the distinction between a prdiminary filing and a
chdlenge to the meritsin determining the meaning of a“case.”
In Ex Parte Quirin, 317 U.S. 1 (1942), we confronted the analogous
question whether arequest for leave to file a petition for writ of habeas
corpus was a case in adigtrict court....\We held the request for leave
condtituted a case in the district court over which the court of appeds
could assart jurisdiction, even though the digtrict court had denied the
request.
Hohn, 524 U.S. a 246. If, asin Quirin, arequest for leave to file a habeas petition condtitutes a
“case” then arequest that counsel be appointed for the purpose of filing a habeas petition must a'so
congtitute a case.
In Hohn, rather than considering whether or not an application for a COA condtitutes a
threshold inquiry as opposed to a merits inquiry, the Court looked to whether the gpplication for a

COA condtituted an adversary proceeding, id. at 241, and whether the decision on whether to grant or

deny a COA was“judicid in nature’ as opposed to merely being the product of an adminigtrative
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function. 1d. at 245.

Motions for gppointment of counsel and for a stay of execution are adversary proceedings. In
McFarland, this Court anticipated that motions for counsel and for stays would be contested, indicating
that when such motions were denied they would be reviewed for abuse of discretion. McFarland, 512
U.S. a 858. Indeed, there have been cases in which rulings on such motions have been reviewed by
gppellate courts, indicating both the adversarid and judiciad nature of the proceedings. See, eg., Inre
Parker, 49 F.3d 204 (6th Cir. 1995)(district court granted McFarland stay; writ taken and appellate
court reversed; rehearing and suggestion for rehearing en banc denied); Cantu-tzin v. Johnson, 162
F.3d 295 (5th Cir. 1998)(motion for appointment of counsal and for stay of execution denied by digtrict
court where petition would be time-barred; appellate court granted motion for appointment of counsal
limited to litigating the limitations bar and denied mation for stay); Gosier v. Welborn, 175 F.3d at 506

(request for counsd was reviewed on gppedl after the didtrict judge dismissed the gpplication).

Furthermore, as noted above, in Garceau’ s case, the State not only appeared, it filed and
litigated a motion to vacate an extenson of the stay of execution. See Hohn, 524 U.S. at 249 (Court
concluded that there was adversity where “the Government entered an appearance in response to the
initia gpplication and filed a response opposing Hohn's petition for rehearing and suggestion for
rehearing en banc”). While a case does not lack adversity where an opposing party acquiescesin a
particular matter that it could otherwise contest, see Hohn, 524 U.S. at 248 (1t would have made no
difference had the Government declined to oppose Hohn's gpplication for a certificate of
gppedability”), the fact that the State filed a motion to vacate the stay of execution in Garceau' s case

amply illugtrates the adversarid nature of pre-petition procedures in Cdiforniafedera habeas
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proceedings.

Moreover, the didtrict court’s function in pre-petition proceedings in Cdiforniaisjudicid in
nature and does not consist of mere ministeria acts. Garceau’' s case exemplifiesthisfact. Both parties
made appearances, submitted briefs, the district court denied the State’ s motion to vacate a stay of
execution and made, at least implicitly, afinding that there were federd condtitutiona claims of sufficient
merit to permit afurther stay of execution pending the filing of a habeas corpus petition. These
proceedings must be considered to have sufficient attributes to condtitute a case.

In Sack v. McDaniel, 529 U.S. 473, this Court addressed whether AEDPA should apply to
an gpped in which the COA wasfiled after AEDPA’ s enactment even though the digtrict court
proceedings were not subject to AEDPA. The Court reasoned that an application for a COA
“initiates’ proceedings in gppellate courts, and commences an appe late case such that AEDPA would
apply to appellate court proceedings filed after AEDPA’s enactment. Id. at 481-482. Similarly, a
request for counsd initiates proceedings in the digtrict court and should be understood to commence a
“casg” for purposes of determining AEDPA’ s gpplicability in district court proceedings.

Moreover, the Specification of Nonfrivolous Issuesfiled in Cdiforniafedera digtrict courtsis
not unlike an gpplication for the issuance of a COA in the gppellate context. Both involve threshold
determinations by the respective courts to ensure there are clams with sufficient merit for the caseto go
forward. See 28 U.S.C. § 2253(c)(2)(COA may issue only if “the applicant has made a substantial
showing of the denid of aconditutiond right.”); L.R. 81-191(h)(3) (temporary stay of execution to
permit preparation of the petition shal issue * unless no nonfrivolous issues are presented.”). Thus, a
minimum, the filing of anotice of colorable dams should be considered commencing a“casg’ inthe

digtrict court in the way that the filing of arequest for aCOA commences a case in the appellate courts.
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See Sack v. McDaniel, 529 U.S. at 481-482.

The State argues that Sack’ s recognition that an appellate case may be subject to AEDPA
even though the underlying didtrict court case was not, supportsits view that there is no requirement for
a habeas case to be viewed as aunified whole. Pet. Brief, at 15-16. It follows, according to the State,
that since a habesas proceeding can be divided into adidtrict court “case” and an appellate “case,” it
could be further divided into a*“pre-petition” case and a“petition” case. According to the State, it is
only the case commenced by a*“petition” that triggers the retroactivity provisons of AEDPA. This
reductionist reasoning cannot possibly be what Congress intended when it used the phrase “case
pending.” Indeed, while Congress's creation of a gatekeeping provisonin 28 U.S.C. § 2253, may
have indicated a bifurcation between the district court case and the apped, there is nothing that suggests
that the district court “case” should be broken down any further.

The State' s brief is devoid of any reasoned basis to conclude that the filing of a habeas petition
is necessary for a case to be considered pending under AEDPA. Congress' s use of the phrase “ case
pending” in the wake of this Court’s holding in McFarland, and the subsequent decisonsin Lindh,
Hohn and Sack make clear that when Garceau filed his motion seeking the gppointment of counsel and
aday of execution —and when he obtained a further pre-petition stay by identifying colorable clams as
required by the loca habeas rules and by successfully opposing (both inwriting and a a hearing) the
State's motion to vacate the stay — his case was pending, and Chapter 153 of AEDPA does not apply

to his habeas proceedings.
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A DETERMINATION OF THE MERITS OF GARCEAU'SUNDERLYING DUE

PROCESS CLAIM UNDER AEDPA ISNOT FAIRLY INCLUDED OR

COMPRISED WITHIN THE STATED QUESTION AND SHOULD BE

ADDRESSED IN THE FIRST INSTANCE BY THE COURTSBELOW

This Court “ disgpprove g the practice of smuggling additiond questions into the case after [it]
grant[s] certiorari,” Irvine v. California, 347 U.S. 128, 129 (1954), and has “ consistently declined to
congder issues not raised in the petition for awrit of certiorari.” Caspari v. Bohlen, 510 U.S. 383,
388 (1994)(citing Supreme Court Rule 14.1(a)). Asthis Court explained, “[t]he Court decides which
questions to consider through well-established procedures; dlowing the able counsd who argue before
usto dter these questions or to devise additiond questions a the last minute would thwart the system.”
Taylor v. Freeland & Kronz, 503 U.S. 638, 646 (1992).

Thus, “[o]nly the questions set forth in the petition, or fairly included therein, will be consdered by the
Court.” Supreme Court Rule 14.1(a).

This Court granted review to address one question: when is a capital habeas case “pending” in
federal court for purposes of determining whether Chapter 153 of AEDPA can be applied? Asthe
State origindly put it, “[t]his petition for certiorari asks this Court to resolve the disagreement between
the circuits as to the correct trigger event for determining the gpplication of the AEDPA in capita
cases” Cert. Pet., a 5. Resolution of this question, as discussed above, requires a determination of
Congressiond intent through the parsing of the statutory language and areview of this Court’s
precedent. It does not in any way depend on the underlying facts of Garceau’ s habeas claims.

Neverthdess, the State' s Brief on the Merits asks this Court for the first time to decide Garceau' s clam

that the ingruction on crimina propengity given at trid violated due process and was preudicid.
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The Stat€ s effort to inject this additiona question for the Court to consider isimproper.
Contrary to the Stat€' s suggestion, a merits determination of Garceau’ s due process claim is not fairly
included or comprised within the above-stated question. Moreover, since this case was not litigated
under AEDPA, the courts below have not had an opportunity to gpply AEDPA’s stlandard of review
provisons to Garceau' s dlaimsin the first instance.'?

While Rule 14.1(a) providestha “[t]he statement of any question presented will be deemed to
comprise every subsdiary question fairly included therein,” questions that are merdly “related” or
“complementary” to the question presented are “not fairly included therein.” Yee v. Escondido, 503
U.S. 519, 537-538 (1992). Issuesthat are “andyticaly and factudly” distinct, are not fairly included in
the question presented. [zumi Seimitsu Kogyo Kabushiki Kaisha v. U.S. Philips Corp., 510 U.S.
27, 32 (1993)(per curiam).

In Toyota Motor Manufacturing Kentucky, Inc. v. Williams 534 U.S. 184, 122 S. Ct. 681
(2002), this Court held that the Court of Appeds did not apply the proper sandard in finding that the
respondent was disabled under the Americans with Disabilities Act of 1990. In holding that it was
therefore ingppropriate for the gppellate court to have granted partid summary judgment for
respondent, this Court declined to reingtate the district court’s grant of summary judgment for petitioner
because the petition for certiorari did not seek summary judgment and argued only that the appellate
court’s reasons for granting relief to respondent were unsound. 1d., 122 S. Ct. at 694. Similarly, the
Staein this case argued in its Petition for a Writ of Certiorari that the Court of Appedls should have

decided Garceau’ s due process claim under AEDPA, but did not ask this Court to resolve that claim.

12 For the same reasons, this Court should ignore the arguments of the amicus brief which also seek a
resolution of the underlying due processclam. See United States v. Dion, 476 U.S. 734 (1986).
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Indeed, such aquestion is“whoally divorced” from the question on which this Court granted
review. See Caspari v. Bohlen, 510 U.S. a 389-390. While a determination as to whether AEDPA
appliesto Garceau' s case may affect the resolution of Garceau’' s federal due process claim on which
the court of appeal granted rdief, the converseis certainly not true. The merits of Garceau’'s
conditutiona claims as they might be affected by AEDPA’s scope of review are“andyticaly and
factudly” digtinct from how AEDPA itsdlf should be interpreted. His due process clam cannot
reasonably be characterized as a subsidiary question subsumed within the State's statutory-construction
Question Presented or as a question that must be answered as a predicate to the resolution of the
Question Presented asto AEDPA's tempord reach. See Caspari v. Bohlen, 510 U.S. at 390;
Lebron v. National Railroad Passenger Corporation, 513 U.S. 374, 381-382 (1995)(question
regarded as embraced within the petition where it is “both prior to the clearly presented question and
dependent upon many of the same factud inquiries’).

While the State has led this Court to bdieve that adjudication of Garceau’ s due process clam
under AEDPA is an issue which this Court can addresssmply, it is, in fact, acomplex and fact-laden
inquiry for which the lower courts with greater familiarity with the trial and gppellate record are better
equipped. Moreover, as discussed above, neither the district court nor the appellate court applied
AEDPA to Garceau's clams. Assuming this Court finds that AEDPA appliesto Garceau's case, there
is no reason why this case should not be remanded to the lower courts to review Garceau's clams
under the tandard of review st forth in AEDPA in the firg instance after full briefing and careful
examination of thetria record. See Glover v. United Sates, 531 U.S. 198 (2001); United States v.

Winstar Corporation, 518 U.S. 839, 860 (1996).
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CONCLUSION

The decison of the United States Court of Appeals for the Ninth Circuit should be affirmed.
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