PROVIDED BY

FindLow

WWW.FINDLAW.COM

il

No. 01-1229
— ——

IN THE

Supreme Court of the United States

PIERCE COUNTY,
Petitioner,
V.

Ionaclo GUILLEN as  Legal Guardian for JENNIFER
GuiLLEN and ALsma GUILLEN, minors; and MARIANO
GUILLEN, as Legal Guardian for PAULINA GUILLEN and
FaTima GUILLEN,

Respondenis.

o —— a1

On Writ of Certiorari
to the Supreme Court
of the State of Washington

ot s et Bt -
I T e e

e L

BRIEF ON THE MERITS
FOR PETITIONER

feim e, e e,

GERALD A HORNE
Prosecuting Attorney
DANIEL R HAMILTON *
SUSAM P, JENSEN
Deputy Prosecuting Attorneys
455 Tacoma Avenue South
Suite 301
Tacoma, WA 98402
[253) 798-T744
]
1
|

* Counsel of Record Attorneys for Petitioner

e A T e e T

—

S ————————— S— —
VA SO FRES PRINTIMG € The — (P07 TRSOMER — Wifasemesoens T 5 30001

e st C e i


http://www.findlaw.com/

QUESTIONS PRESENTED FOR REVIEW

. Whether 23 U.S.C. § 409, which protects certain
documents “compiled or collected™ in comnection with certain
federal highway safety programs from being discovered or
admitted in federal or state trials “for damages arising from
any occurrence al a location mentioned or addressed” in those
documents, 15 a valid exercise of Congress’ power under the
Supremacy, Spending, Commerce or Necessary and Proper
Clauses of the United States Constitution.

2. Whether private plaintiffs have standing to assert
“states” rights” under the Tenth Amendment where their
State’s Legislative and Executive branches expressly apprave
and accept the benefits and terms of the federal statute
i question,
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PARTIES TO PROCEEDING BELOW

All parties to the proceeding in the Washington Supreme
Court, the court whose judgment is the subject of this
petition, do not appear in the caption of this case. In Guillen
v. Pierce County co-defendant estate of Clementina Guillen-
Alejandre settled with plaintiffs before suit and has no inter-
est in the case. See 10/23/98 CR 21 Maotion Aff., Ex’s “1-4.7
Similarly, all parties to Whitmer v. Yuk, which had been
consolidated with Guillen only for appellate purpeses, have
since also settled as well as been dismissed. See Cert.
App. “L” Nevertheless, the parties to the proceeding in the
Washington Supreme Court were:

1. Pierce County, a municipal corporation (defendant
in Guillen and Whitmer),

2. Tgnacio Guillen as legal guardian for Jennifer and
Alma Guillen (plaintilT in Guillen),

3. Mariano Guillen as legal guardian for Paulina and
Fatima Guillen (plaintiff in Guillen),

4. The Estate of Clementina Guillen-Alejandre
(settling defendant in Guillen);

5. Robert and LuAnn Whitmer, individually and as

guardians of Shana, Hanna and Denel Whitmer (plaintift

in Whitmer);

6. Chin 8. and “Jane Doe” Yuk (defendant in
Whitmery:

7. Chang and *“Jane Doe” Choi (defendant in
Whitmer):

8. City of Lakewood, a municipal corporation
{defendant in Whitmer};

9. City, of Tacoma, a municipal corporation (defend-
ant in Whitmer).
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OPINIONS AND ORDERS BELOW

The opinion of the Washington Supreme Court (Cert. App.
“A™) is published at 144 Wn.2d 606, 31 P.3d 628 (2001), and
its denial of reconsideration (Cert. App. “B”) is published at
15 P3d 1218 (2001). The opinion of the Washington Court
of Appezls (Cert. App. “H") is published at 96 Wn.App. "A2,
982 P.2d 123 (1999), but its commissioner’s order granting
discretionary review (Cert. App. “(3"} is unpublished. The
orders of the Pierce County Superior Court on summary
judgment (Cert. App. “C"), denying 2 proteclive order (Cert.
App. “D™), granting motion to compel (Cert. App. “E"),
amending its order to compel (Cert. App. “F") and denying
reconsideration (I.A. 87) are unpublished.

JURISDICTION

The Suprzeme Court of Washington's opinion in this case
was entered September 13, 2001, and rehearing was denied
November 27, 2001, The petition for writ of certiorar was
filed February 22, 2002, and granted April 29, 2002. This
Court has jurisdiction tnder 28 U.S.C. Section 1257.

CONSTITUTIONAL, STATUTORY AND
REGULATORY PROVISIONS

The relevant constitutional, statutory and regulatory pro-
visions are set out in the Appendix to the Petilion for
Certiorari and the Appendix to this brief.

STATEMENT OF THE CASE
A. Creation of Coordinated State Safety Program

In 1966—a year in which 50,894 (or 25.9 of every
100,000) people were killed in traffic sccidents on the
nation’s roadways—Congress enacted the first federal
legislation concerning highway safety. U.S. Dept. Of Trans.,
1999 Status of the Nation's Highways, Bridges and Transit:
Conditions And Performance, at 5-3 to 5-4. The Highway
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Safety Act of 1966 provided that each participating state
should “have a highway safety program™ pursuant to uniform
standards promulgated by the Secretary of Transportation.
See 23 U.S.C. § 402(a). Thereafter the United States Deparl-
ment of Transportation (hereinafter “USDOT™) established
highway safety program standards, including “data systems
program” standards for “routinely collected inlormation™ that
“comprise the data base for all aspects of a coordinated State
traffic safety program.” ULS. Dept. Of Trans., Highway Safety
Program Standards, at 16. The “objective of this data
systems prograrm™ was 10 “upgrade all aspects of the accident
information system, starting with the collection of raw data,
followed by its encoding, storage, retrieval, analysis, and
ultimate dissemination to users.” Jd. (emphasis added). As a
1966 Congressicnal report noted, the collection and storage
of “[u]niform, complete and accurate accident reports, . . .,
subject to rapid retrieval and analysis™ was not only necessary
to the safety program, but “|njo other part of the State
program is as basic o ultimate success, nor as demanding of
complete cooperation at every jurisdictional level ... .7 fd
{quoting Report No. 1700, House of Representative 89th
Congress, Znd Session, July 15, 1966, p. 113 Expressly
pursuant to this federal legislation, the state of Washington
incorporated these standards for raw accident data into its
Administrative Code and therchy dictated procedures for ail
subscquent accident reports in the state. See WAC 136-28 et seg.

In 1972 accidents on the nation’s highways had resulted in
56,000 deaths, over 4 million injuries and $40 billion in
economic loss. H.R. Rep., No. 93-118 {1973), reprinted in
1973 US.C.CAMN. 1859, 1888-88. Noting this “escalating
tide of mayhem on our highways,” id., Congress enacted the
Highway Safety Act of 1973, Pub. L. No. 93-87, 87 Stat, 282
(codified as amanded at 23 U.S.C. 101 ef seq.) This program
necessitated “improved coordination and cooperation on a
program and project level between Federal, State and local
authorities, and between the public and private sectors” so

-1
L
there could be a “multi-pronged attack on those highway-
related factors which contribute to most accidents.” H.E.
Rep., No. 93-118 (1973), reprinted in 1973 US.C.CAN,
1859, 1888-89. Accordingly, an essential part of this funding
program included the now express statutory requirement that
participating states gather data identifying and evaluating
potential accident sites and hazardous highway conditions,
See 23 ULS.C. §130 (d)(Rail-Highway Crossing Program); 23
US.C. §152 (a) (Hazard Elimination Program); 23 1.S.C.
§ 144(a) (Highway Brnidge Program). This allows partici-
pating states to apply for and obtain federal funds for those
state roadways most deserving of attention. See generally 23

U.S.C. §121; 1A, 22-23.

Even before the 1966 Highway Safety Act, the Washington
State lepislature had “assent[ed] to the purposes, provisions,
termms and conditions of the grant of money provided™ to an
carlier version of the federal statute, as well as “all acts,
grants and appropriations amendatory and supplementary
thereto and affecting the State of Washington.,” See RCW
47.04.050. Likewise, both before and aller the 1973
Highway Safety Act, the state legislature expressly authorized
the stale’s Department of Transportation to enter into
agreements with the United States government to secure such
federal money for county roads. See RCW 47.04.060. See
alvo 47.04.070 (Conforming with federal requirements in
coaperalive construction or improvement of roads). However,
Congressional funding alone was not sufficient to induce totzal
participation. States were “very concerned” and “expressed
strong objection” to the absence of any confidentiality for
their compliance efforts “because of legal actions resulting
from accidents at these locations before an improvement can
be made.” 976 Second Amnual Report on Highway Safety
Improvement Programs, House Document No, 94-386, p. 36,
Indeed, it was consistently brought to the attention of the
USDOT that states’ “highway departments are reluctant to
[compile information to identify and prioritize roadway
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hazards] for fear that acknowledging the existence of
hazardous conditions would expose them to liability.”
See Louisiana App.: 5/4/83 USDOT Memo. See also Brief

for the United States as Amicus Curige at 10, State of

Alabama Highway Dept. v. Boone, No. 90-1412 (U.S. 1991).
Accordingly, in 1983 the USDOT recommended enactment
of legislation “to prevent the unauthorized disclosure of
information that States compile in good faith to meet the
purposes of Federal aid highway programs to eliminate or
reduce hazardous roadway conditions.” fd {emphasis added).

In 1984 Congress added section (k) o 23 U.S.C. § 402
which conditioned a state’s eligibility for highway safety
funds under thalt stalute on “if™ 1t either “certifies W the
Secretary that it has in operation a computerized traffic safety
recordkeeping system™ or “provides . . . a plan . . . for estab-
lishing and maintaining a compuierized traffic safety
recordkeeping system.” § 402(k}4). It further provided:

Notwithstanding any other provision of [aw, if a repaort,
list, schedule, or survey is prepared by or for a State or
pelitical subdivision thereof under this subsection, such
report, list, schedule, or survey shall not be admitted as
evidence or used in any suit or action for damages
arising out of any matter mentioned in such report, list,
schedule, or survey.

23 US.C & 402k 1y (emphasis added). Having already
protected documnents “prepared . . . under” Section 402, in
1987 Congress enacted Section 409 which extends the same
protection to all “reponts, surveys, schedules, lists, or duta
compiled for the purpose of . . . Sections 130, 144 and 152 of
this title,” as well as' for “any highway safety construction
improvement project which may be implemented uiilizing
Federal-aid highway funds.” As the Unied States Solicitor
General thereafter noted: “In enacting Section 409, Congress
recognized that state highway depariments, as well as private
entities such as ratlroads, are reluctant to compile detailed and
accurate information about highway safety problems if there

5
L]
is a significant risk that the information will be used against
them in actions for damages arising out of highway
accidents.” See Brief for the United States as Amicus Curiae
at 12, Siate of Alabama Highway Dept. v. Boone, No. 90-
412 (11.5. 1991) (emphasis added).

B. Congress Strengthens Section 409 Proteetion

Though the cooperative traffic safely program became
popular with state and local govemments, some courts tried to
limit Section 409 by ruling it did not bar civi! discovery of the
identified documents in damage suits against states for traffic
accidenis. See eg Ex parte Alabama Highway Dept, 572
So.2d 380 (Ala 1990), cerr. denied, 502 .S, 937 {19%1). In
response, the United States requested this Court grant
certiorari  and  reverse because “Yi]f reports and data
concemning potential highway safety hazards are subject to
discovery in tort actions, State and private parties will likely
be deterred from compiling complete and accurate infor-
mation zbout such hazards™ and “[a]s a resuli, information
ahout safety programs—mwhich depend on information about
safety problems supplied by the States and private entities
such as railroads—will be jeopardized.” See Palacios v.
Louisiang and Delta Railroad Inc., 740 So. 2d 95, 98 n. 6
(La. 1999} (guoting Brief for the United States as Amicus
Curiae st 10, State of Alahama Highway Depr. v. Boone, Mo,
90-1412 (U.S. 1991) (emphasis added). More significantly,
Congress itself responded in 1991 by amending Section 409
10 make clear the protected documents could not be “subject
10 discovery or admitted into evidence in a Federal or State
court proceeding.”  See 23 US.C. § 409 (prior to 1995
amendment), Thereafler the “clear weight of authority™ held
that “all records wsed or wsable in identifying, evaluating
or planning safety of highway or rail-highway crossings
pursuant to Sections 130, 144, and 152 are so immune to
examination.” Seaton v. Jolmson, B9E 5.W.2d 232, 23537
(Tenn. App. 1995} (emphasis added). See also cases cited
infra atn. 3.
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However, ignoring the history and language of Section
409, a mmority of courts next refused to apply the statutory
privilege to “accident repors” or other “raw data collected
by" state governments for the federal program.  See
Wiedeman v. Dixie Electric Membership Corp. 627 So0.2d
170, 173 (La. 1993), cert. denied, 511 U.S. 1127 (1994), See
alse 8. Pac Transp, Co. v. Yarnell, 18] Ariz. 316, 890 P.2d
611, 614 (1995) (§ 409 protects only “documents described
and prepared under the authority of §4 130, 144 and 152, and
no others.”} (emphasis added); Kitts v. Norfoll & W, Ry, 152
FRD 78, 81 (5.D. W.Va. 1993) (refusing 1o prolect
“documents or data prepared or compiled for some entirely
separate and distinct purpose” even if later compiled for the
federal program). Accordingly, the states’ representatives in
Congress—including a near unanimous Washington State
delegation, see Roll Call 679, H.R, 2274, 104th Cong.
{Sept. 20, 1995}, available at hitpfelerkweb. house gov’
cgihinfvote.exePyear=1995drolinumber=0679; Roll Call 5312,
5. 440, 104th Cong. (Nov. 17, 1993), available at hup./
Avww.senate, govlegislative/vote ! 04 [ /vote_(MI582 htmi — re-
sponded by yet again overwhelmingly approving an amend-
ment of Section 409 to add the words “or collected” and this
time expressly explained:

This elarification is included in response to recent State
court interpretations of the term “data compiled™ in the
current section 409 of utle 23. [t is intended that raw
data collected prior ro being made part of any formal or
bound teport skall not be subject o discovery or
admitted into evidence in a Federal or State cowt
proceeding or considered for other purposes in any
action for damages arising from any occurrence at a
location mentioned or discussed in such data.

Act of Movember 18, 1995, Pub. L. No. 104-39, 1955
US.CC.AN. (109 Stat) 591 (emphasis added). See also
cases cited imfFa at n. 3. Thereafter, untl the instant case,
“[e]very court that hes considered the privilege, both federal
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and state, has concluded that it serves the [egitimate purpose
of fostering the ecaflection and evaluation of highway safety
nformation free from the threat of future tort actions.”
Palacios v. Louisiana and Delta Railroad, 775 So.2d 698,
701 (Le.App. 2000) {quoting Gaubert v. Denton, 1999 WL
350103 (E.D.La. May 28, 1999) afi"'d 210 F.3d 368 (5th Cir.
2000 ¥ emphasis added). See also cases cited infra at 27-30.

By 1996, the USDOT reported to Congress that just the
hazard elimination program (i.e. 23 U.5.C. § 152) alone bad
abligated $4.58 billion, implemented 33,500 projects nation-
wide, and “helped to prevent more than 26,500 deaths and
760,000 nonfatal injuries since 19747 U5, Dept. of Trans.,
[908 Annual Report on Highway Safety Improvement Fro-
grams, at TV-3, IV-5 (Apr. 1996). Theugh by that year deaths
n highway accidents had indeed drepped to 15.86 for every
100,000 people, nevertheless 42,065 people still were killed
and 3,483,000 still imjured in highway accidents, See Uls.
Pept. OF Trans,, 1999 Statns of the Naton's Highways,
Bridges and Transit: Conditions And Performance, at 5-4.

. Pierce County Applies For Cooperative State
Safety Funds And Protection

[n May of 1995, Pierce County—a political subdivision of
the State of Washington—applied through its Public Works
Department (hereinafler “Public Works™) for federal hazard
elimination funds under 23 11.S.C. Section 132 for one of its
intersections. See Guillen v. Pierce County, 144 Wn.2d 696,
31 P 3d 628,633 (2001). Its applicat:on was suppaorted by the
required data from accident reports, collision diagrams and
other similar material that it had collected and compiled
pursuant to that statute. See LA, 21-25, 39-40, 52, B1-53.
The “accident reports™ all had been generated pursuant to the
federal standards set under the Highway Safety Act of 1966
and practically all produced as the result of investigations by
the Washington State Patrol and not the Pierce County
Shenff, See Cert. Pet, Reply Br. App. "K' at 4-5; JA. 47,
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53-34, T3-T8, WAC 136-28 ef seq. Public Wark's collection
of accident witness statements likewise had been exclusively
obtained from the state, see 10/16/98 Hamilton AIfF, at 2;
WAC 136-28-020, while collision diagrams were generated
by both the State Patrol and Public Works officials. See J.A.
47, 53, 75. The remaining supporting documents were gen-
erated solely by or to Public Werks for exclusively roadway
safety purposes. Jd. at 39, 53. The County's request for
federal funds was then submitted to and administered by the
Washington State Department of Transportation, which
thereafter determined the intersection data did not warrant
faderal hazard elimination funds. See J.A. 82, Nevertheless,
the next fiscal yvear of 1996 the County applied to the state
again. J[d. However, while its second application was
pending, Clementina Guillen-Alejandre on July 35, 1996
negligently ran a stop sign at the suhject intersection causing
her pick up truck to collide with another car—killing Guillen-
Alejandre and injuring to some degree her two daughters and
two nieces who were her passengers. See J A, 14-15. Three
weeks later, the County’s application for federal funds was
granted. JA. 24, B2,

Later that month Ignacio and Mariano Guillen—guardians
for the minor passengers of Guillen-Alejandre—Dbegan settle-
ment negotiations with representatives of her estate. Their
setilement ultimately lead (o an apreement that the Guillens
would nevertheless pursue “joint and several liability™ in “any
future action against Plerce County,” ' See Attach. to

' Washington muricipalitiecs have [Little protection in road lawsuits,
The state legislature has waived sovereign immunity, see RCW 492,000,
RCW 496,010, while the Washingion Supreme Couwrt has struck down as
unconstiiutional tort reform legislation that aitempted 1o place a cap on
damage awards. gee Sofie v Fibreboard Coee, 112 'Wn2d 636, 771 PL2d
Ti1 {1989). Further, defendants can be held whally responsible for all
damages caused by other party defendants if a fault free plaintiff proves
the defendant contributed in some small degree to the accident—no maner
how minor. See e.g. Price v. Kitsap Trareit, 125 Wn.2d 456, 836 P.2d

g L

10/23/98 Aff.: Mullineux Dep., at {2 and ex. “1” pp. -2
thereto.  Accordingly, on August 16, 1996, a law firm
retained by Ignacio Guillen wrote to the Pierce County Risk
Management Department demanding disclosure of the subject
intersection’s accident history. See J.A. 29. On September 9,
1996, counsel for the County “respectfully den[ied]” this
demand and explained that the state’s Public Disclosure Act
(fe. ROW 42.17.310 (1)(j)) exempts from disclosure any
document ihat would not be available under the rules of
discovery, that the requested accidentl history was compiled
for the federal hazard elimination program and that as such it
was exempt from discovery under Section 409. See JA.
30-31. Nevertheless, on October 28, 1996, Guillen’s counsel
expanded the demand to include “all documents that record
the accident history that may have been used in the prep-
aration of any” federal application. See J.A. 32 (emphasis
added). Again, the Cannty denied the request end explained
that accident history “used in preparation™ of applications for
Section 152 funds are expresslv protected by Section 409 and
that this material was compiled by Public Works *for the sole
purpose of identifying evaluating or planning the safety
enhancement of polential accident sites, hazardous roadway
conditions or for developing highway safety construction
improvement projects,” See 1A, 34

336 (1994). See alyo Bwming v Stare, 87 Wn, App. 647, 654, 942 P2d
37 (18997) (Court of Appeals criticizes misuse of seftlement with a
defendant driver in an “atternpt to manipulate the system in an effort to
obiain paymeat from the State for [a driver’s] fault””) Even some mem-
bers of the state high court have acknowledged it is “rejecting the tradi-
tional scope of a municipality's duty in the design and maintenanece of
roadways” and Yopens the door to . . . unreasonable burdens” on munic-
ipalities,  See Kelfer v Ciry of Spokare, 44 P32 B4S, 856 (2002)
{fobnson, ). dissenting)
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D. Washingion Courts Refuse To Enforce Section 409
Frotection

In December of 1996 Ignacio Guillen, as the husband of
Guillen-Alzjandre, filed a “Complaint to Reguire Public
Disclosure of Documents” which songht materials pertaining
to, among other things, the accident history at the subject
intersection. LA, 6-9, Because those materials were gathered
and maintained by the County for the purpose of applying for
federal highway safety funds, the County moved for summary
judgment on the grounds of 23 US.C. § 409, See ].A. 10-12,
39, 41-42, 75-76; 6/26/97 Mot for SJ. The trial court
however ordered disclosure, see Cert. App. “C,” explaining:
[Lf the] pohicy of this state is to deny citizens information
about which is reguired by law to be prepared about
accidents at intersections, the court of appeals is going to
have to tell me that. I just don’t think that®s the policy of
this state. [ understand the competing policies, but that’s
my decision.

See 10/31/97 VT at 8-9. The County immediately obtained

review by the Washington State Court of Appeals. See

1 /14/97 Notice of Appeal.

A few months later, on April 14, 1998, Ignacio Guillen
(now on behalf of his daughters) and Mariano Guillen (on
behalf of Guillen-Alejandre’s nieces) filed a personal injury
suit apainst lgnacio’s wife's estate (despite the settlernent)
and Pierce County secking joint and several liability for
Guillen-Alejhandre’s running of the stop sign, See JLA. 13-15.
Toward this end, plaintiffs served requests for production and
interrogatories on the County—secking bhoth production of
the same documents whose availability under the public
disclosure act was being appealed as well as disclosure of the
information contained therein. See Cert. Pel. Reply Br., App.
“KS? 31 P3d ut 634-35. Plaintiffs also sought disclosure of
these same documents from the State Patrol. See 10/7/98
Mot. For Prot, Order. The County again objected pursuant to
Section 409, sze id., and in response plaintiffs moved the trial

1 ,

court to compel production explaining that “by gathering
evidence aboul the numercus accidents occurring at this
intersection, plaintiffs are trying to establish that the Counry
had notice of this hazardous condition and failed to make
improvemenis.”  See 9/2G/08 P's Mem. To Comp., p. 14
(emphasis added). Though the County moved for a protective
order to prevent its collection of safety datz from being uscd
against it, see 1/8/98 Mot, For Prot. Order, the trial court
denied the mation and instead granted plaintiffs® motion 1o
compel. See Cert. App, “D" & “E.” In ordering production,
the trial court explained:

... as long as in this state there exists the viable tort of
neghigent maintenance of hazardous road condition,
discovery of governmental entities [sic] knowledpe of
accidents at a particular intersection are [sic] certainly
relevant discovery. | don’t believe that tort has been
immunized or [sic] nor do 1 believe that information of
prior sccidents is privileged. | agree with [the trial judoe
in the then pending public disclosure case] with n::gai"d
to his reading of [the] faderal statute.

See 10/29/98 VT at 3 (emphasis added). See also Cert.
App. "F;" LAL 87, The Washington Court of Appeals there-
after granted discretionary review and consolidated review
with the pending public disclosure appeal because “the
majority of other jurisdictions reporting appear to support the
County’s interpretation of 23 U.S.C. § 409.” See Cert. App.
"G at 4-5, Nevertheless, on August 6, 1999, the Court of
Appeals essentially affirmed the trial courts’ orders compel-
ing disclosure and discovery, holding the County must
produce 4 out of the 5 previously compelled categories of
documents. The appellate court held these documents were
discoverable because—though it found Section 409 protecis
accident reports “as collected by the road department”—it
also decided the statute does not protect those same docu-
ments “in the hands” of the County Sheriff because it
concluded Section 409 “does not protect reporis collected for
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other purposes.” See Guillen v. Pierce County, 96 Wn. App.
862, B71-72, 982 P.2d 123 (1999). Further, though it did not
decide the issue “bacause neither party has raised or briefed
{the] question,” the Coust of Appeals also suwa sponte
concluded:

It is arguable that Congress lacks the authority to dictate
rules of discovery and rules of admissibility for use in
state court.  In particular, it is at least arguable that
Congress lacks the authority to tell this state, or any
state, that it “shall not” disclose or admit, in state court
litigation, “reports . . . or data compiled or collected” by
a state agency (eg. Pierce County’s Public Works
Depanment).

Id at 875 n. 26; Cert.App. “H.” The County then sought
discretionary review to the Washington Supreme Court for
both factual® and legal® error by the Court of Appeals. See

¥ The record is undisputed that most accidents at the infersection wers
investigated by the state patrol and pot the County Sheriff, and there was
ne evidence the materials were “in the bands” of any County agency other
than Public Works, See Cert. Pet. Reply Br, App. “K" at 4-5; LA, 47-485,
53-54, 36; WW8/98 Hamilion AfT, Ex. “C7 ar 1-2; WAC [36-28 e seq.
Further, plaintiffs thereafier admitted their intent sctually is o obtain
“diseavery of certzin information controlied by the Pierce County FPublic
Weorks Depertiment.”™ 2700 S.CLSupp. Br., p. | {emphasis added). Plain-
tiffs' public disclosure demand expressly secks “zll documents that record
the accident history that may have been wsed i the preparation of any™
federal application—which is assembled andy By FPublic Waorks, AL 32,
Plamtifis' lkewise admitted discovery in the civil suit was pursued so
they could “establish that the County hoed rotice of this hazardous
condition and Jfailed fo make Improverments,” 329/98 P's Mem. Ta Com-
pel., p. 4 (emphasis addéd)—again, a function only of Public Warks.
Finally, the trizl court ordered production precisely because it concluded
“governmental entities [sic] knowledge of accidenis at a particolar
intersection are [sil:] certainly relevant discovery.” See 10V23/98 VT, at 3.

? The County Sheriif and Public Warks Departments are not different
entities under Washington faw: both are simply pans of the single legal
entity “Pierce County.” See Wash, Const. Art. X! §§ 1, 4 & 5, RCW
4.28,080(1). Therefore the federal privilege as interpreted by the Court of
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generally 9/16/99 Pet. For Disc. Review., On January 5,
2000, the Washington Supreme Court granted review, Guillen

Appeals would be meaningless for any government having both law
enforcement and roadway responsibilities, Further, Section 409 states the
documents are protected  without  limiting  that protection only to
documents creafed by—or requiring they be exclivively compifed by—a
partfenlar “department,”  [ndead, this honorable Court holds in the public
disclosure context that “compiled” includes docurments “generated on an
earlier occasion and for a different purpose” John Doe Agency v, Jokn
Doe Corp, 493 1S, 146, 135 {1988), See infra at 39, Finally, the
majorily of courts before and alier the 1995 amendment hold such
documents are protected even where they were “available for other mses
and purposes” becausse “the statute’s mandatory languape  requires
exclusion of such evidence at trial.”™ See fobertsan v Limion Pacific AR
Co., 354 F.2d 1433, 1435 n. 3 (3th Cir. 1992 ){excluding newspaper article
and traffic count). See also eg. Ex parie Alabama Dept. of Transp., 757
So.2d 3T, 374 (Ala. 1999) (“In light of the amendment to the language of
409 and Congress® g stated intent behind the amendment,” information
from accidemt reports sepplied by one state apency could not be
compelled from another state agency that later collected it); Palacios, 740
S0.2d at 102 {raw data such as “accident reports” and accident histories,
“whether from the [slate Department of Transportation and Development]
or the Lovisiana Highway Safety Commission’s federally funded accident
information data base, is privileged ™) Fry v, So. Pacific Trans, Co., 713
So.2d 632,637 (Lo App. 1998)Y 1995 amendment “clarified that the listal
exhibits to be excluded should also cncompass aceident reports L. . ")
feichery v Stare, 594 So.2d 193 {La. 1997} {applying statute to docu-
mentis not created for federal purposes); Mackie v. Grond Trunk Western
AR Co, 544 NOW.2d 709, 711 iMich, Ct. App. 1998H “a docement that
olherwise falls within the ambit of B 409 must be considered inadmissible
cven though i@ fulfills a state as well as a federal function.™); Searon v
Jofmson, 398 5W 2 232, 23537 (Tenn, T App. 1993 (before the 1995
amendment accident reports protected by the “clear weight of authority”
under §409 because “all records wved or soble in identifving, evaluating
or planning safety of highway or railhighway cressings pursuant to
Sections [30, 144, and 132 are so immune to examination.”} {emphasis
added); Lushy v, Lnfon Pacific BRR Co., 4 F.3d 639, 641 (&b Cir.
1993 )i data from accident reports excluded because “state materials do mo
fall ousside the scope of §409 merely because they are not compiled solely
Sor federal reporting pwpores aad ore availoble for oiher wses™)
(emphasis added).
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v. Pierce County, 139 Wn.2d [015, 994 P.2d 847 (20007,
and thercafter requested supplemental briefing on  the
constitutional issue raised by the Court of Appeals, See
4/9/00 Order.

On September 13, 2000, the Washington Supreme Court
ruled that the Court of Appeals analysis was “unsound in
principle and unwaorkable in practice,” held the documents at
issue “would appear Lo be covered by § 409" and that “Con-
gress clearly intended that the § 409 privilege preempt state
laws and court rules.” 31 P.3d 644-47. However, it also
ruled thal private parties have standing lo assert “slate’s
rights” even though “state officials oppose the challenge.” fd
at 645, Further, the Court held that Section 409 violates the
Tenth Amendment to the United States Constitution because:
1} under the Spending Clause there is “no valid federal
interest™ that “is reasonably served” by the privilege, id at
651; 2) under the Commerce Clause the “prvilege lacks the
requisite nexns to § 409°s raicon d'etre” id at 654; and 3)
under the Mecessary and Proper Clause “it was neither
‘necessary’ nor ‘proper’ for Congress” to create the privilepge.
Id. Washington's highest court then adopted the minority
view of the 1991 version of Section 409 (a misinterpretation
the Court admitted Congress intended to overrule by iis
1995 amendment) and held only documents “originally
‘compiled®—ie. created, composed, recorded” as part of the
application process—are protected. [fd. at 655. Hence the
Court held Ignacio Guillen was “entitied (o at least [our of the
five items to which he was denied access,” the County was
liahle for plaintiff's attorney’s fees, and that “[i]f this state
court has misconstrued the United States Constitution’s
limitations upon the federal government’s power . . . the
United States Supreme Court will so instruct, as is is con-
stitutional rolerunder our federalist system of government.”

Id. at 655-36.

15
SUMMARY OF ARGUMENT

23 UL5.C. Section 409 protects certain documents “com-
piled or eollected” in connection with federal highway safety
programs from being discovered or admitted in federal or
state suits “for damages arising from any occurrence at a
lopcation mentioned or addressed”™ in those documents.
Though Guellen v. Pierce County, 144 Wn.ld 696, 3] P.2d
628 (2001) holds the statute violates “states rights,” such is
contrary to this honorable Court’s decisions, jeopardizes an
essential cooperative federal/state program and undermines
the balance between state and national governmental power
established by the Constitution.

First, contrary to the state court’s analysis, Guillen raises
no Tenth Amendment issue. Rather, that amendment imposes
structural rather than substantive limits on Congress, see e.g.
Garcia v. San Antonio Metropolitan Transit Authority, 469
LLS. 528, 554 (1985), and in any case does not apply to state
court enforcemnent of federzl privileges such as Section 409,
See e.g. Printz v. United States, 521 U.S. 898, 928-29 (1997).
Further, “states rights™ cannot be asserted by private indi-
viduals where their state’s legislative and executive branches
expressly approve and accept the benefits and terms of the
challenged federal statute. See Tennessee Electric Power Co.
v. Tennessee Valley Authority, 306 118, 118, 144 (1939},

Second, the Guillen decision wrongly strikes down Section
409 despite the fact it falls well within Congress’ enumerated
powers.  Under the Spending Clause, Section 409 honors
state sovereignty because compliance with the underlying
federal program “remains the prerogative of the States not
merely in theory but in fact,” see South Dakoia v. Dole, 483
ULS. 203, 211-12 (1987}, and the citizens of Washington have
made the ultimaie decision through their state legislature,
state executive and state delegation to Congress that they
accept the federal protection and terms of that federal
statutory scheme. See supra at 3, 6 & 8, Further, the privilege
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“is related to a valid federal interest (inasmuch as 23 U.S.C.
§ 409 encourages participation in & scheme that ensures, by
prioritization, deliberative spending of federal funds).” See
e.g. Palacios v. Louisiana and Delia Railroad, 775 So.2d
698, 703 (La.App. 2000). Under the Commerce Clause there
admittedly is “a sufficient nexus . . . between interstate
commerce and the Federal-aid highway system to justify the
‘regulalory scheme when considered as a whole,™ Guillen,
31 P.3d at 654 {quoting Hadel v. Indiana, 452 U.5. 314, 329
n. 17 (1981), and the entirety of such a scheme is valid “even
if some of its provisions were not directly related to the pur-
pose of fostering interstate commerce.” FERC v Mississippi,
456 U8, 742, 757 n. 22 (1982). In any case Section 409 is so
“directly related” because without it information upon which
the cooperative state traffic safely program relies “will be
jeopardized.” See Palacios v. Louisiana and Delta Railroad
Ine., 740 S0.2d 95, 98 n.6 {La. 199) (quoting amicus brief in
Ex parte Alabama Highway Dept., 572 So.2d 389). Indeed,
the protected data exists in its present form cxpressly because
of the federal statutory scheme. See WAC 116-28-010.
Finally, under the Necessary and Proper Clause, the state
court cannot strike down Section 409 simply because it
deems the privilege unnecessary. Rather, “[u]nder the system
of government created by our Constitution, it is up to
legislatures, not eourts, to decide on the wisdom and utility
of legislation.” See Ferguson v. Skiupa, 372 U.S. 716,
728-29 (1963}

Accordingly, the Supremacy Clause requires state courts to
enforce Section 409 as written. The language, history and
purpose of that statute do not allow discovery and admission
of the documents ordered to be produced here. Further, such
comsiderations make clear the statute not only protects these
documents and the fact they were collected, but also protects
against the forced disclosure [rom states or third parties of the
information contained within those collected documents. See
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e.g. Harrison v. Burlington Northern Rail Co., 965 F.2d 155,
160 (7th Cir, 1992); Rodenbeck v. Norfolk and Western Ry.
Ca., 982 F.Supp. 620, 622-25 (N.D. Ind. 1987).

ARGUMENT

A. “States Rights™ And The Tenth Amendment Are
Mot At [ssue.

In sustaining a “Federalism challenge™ to 23 U.5.C. Section
409, the Washington Supreme Court in Guillen v. Pierce
County declares the federal statute unconstitutional under the
Tenth Amendment, 31 Wn2d at 648 (citing “a renewed
commitment to enforcing the principle of dual sovereignty
implicit in the American constitutional framework and made
explicit in the Tenth Amendment.”) See also id. at 656
{noting the majority holds “§ 409 exceeds Congress” author-
ity under the Tenth Amendment™) {Madsen, ., concurring),
O comirse, plaintiffs did not in the first instance *“challenge”
the statute on “federalism,” Tenth Amendment, or any other
supposed Constitutional ground, but had those issues thrst
upon them by Washington®s appellate courts. See 31 P.3d at
646-47 {limits of Congressional power “raised by the Court
of Appeals itself in the final footnote of its Guidlen
opinion,”); 96 Wn.App. at 875 n. 26 (“neither party has raised
or briefed” constilutionality.) See also 4/9/00 Order. Never-
theless, this case does not concern “state rights™ because the
Tenth Amendment is inapplicable,

1. Tests For Tenth Amendment Vielation Are Not
Met

Firat, this Court has not overruled its decisions helding that
“Tenth Amendment limits on Congress” authority to regulate
state activities . | . are sfructural, net substantive—ie., that
States must find their protection from congressional regu-
lation through ithe national political process, not through
judicially defined spheres of unregulable state activity,” See
South Caroling v. Baker, 485 U.S. 505, 512 {1988) (emphasis
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added). See also Garcia v. San Antonio Metropolitan Transit
Authority, 469 U.S. 528 554 (1985) (“the fundamental
Limitation that the counstitutional scheme imposes . . . is one
of process rather than one of result””) Hence, where “the
nationa! pelitical process did net operate in a defective
manner, the Tenth Amendment 15 not implicated.” See Baker,
AR5 1.5, at 513, See also Gareia, 469 1.5, at 554, lere, as
in Baker, plaintiffs cannot claim their state “was deprived of
any right to participate in the national political process or that
it was singled out in a way that left it politically isolated and
powerless.”" 485 ULS, 513, See alvo eg Claspill v Mivs.
Pac. R.R. Co., 793 5.W.2d 139, 141 (Mo. 1990) (“Appel-
lant’s tenth amendment argument fails” against §409 becanse
“there is no argument that Missoun has been deprived of any
right to participate in the political process.”) Indeed, the 1995
amendment to Section 409 struck down by the Washington
court was enacted with the help and support of Washington's
Congressional delegation. See supra at 6. Because Section
409 is in every way a benefit and not a birden to states—it
was enacted by their representatives “in the national political
process” to protect them and is enthusiastically wsed by
them-—numerous other states also have understandably
appeared as Amici in support of reversal. See Cert. Amicus
Brief of Lowisiana; Cert, Amicus Brief of Alaska, et al.
Further, contrary to the Washington court’s disregard for any
federal imterest in Section 409, nothing m this Court's
decisions “or the Tenth Amendment authorizes courts to
second-guess the substantive basis for congressional legisla-
tion.” Baker, 485 U.S. at 513.

Additionally, this Court’s more recent treatment of alleged
Tenth Amendment violations also is not met here because
Section 409:

... does'not require the States in their sovereign capacity
to regulate their own citizens. The [statute] regulates the
States as the owners of databases. It does not require the
[State] Legislature to enact any laws or regulations, and
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it does not require state officials to assist in the
enforcement of federal statutes regulating private
individuals.

Reno v. Condon, 528 1.5, 141, 151 (2000) {{ederal protection
of state drivers license data unobjectionable under Tenth
Amendment.) The Tenth Amendment does not bar state
judicial enforcement of the federal evidentiary privilege of
Section 409 because such only operates on siefe fudges to
prevent their use of court compulsion to compe! states to
produce and use data protected for the benefit of that state.

2. Temth Amendurent Does Not Allow Stare Corrts
To Reject Federal Prescriptions

Second, whatever limitation the Tenth Amendment is
deemed to impose on Congressional authority, it does not bar
the enforcement of federal privileges in stafe courts. Rather,
this Courl holds wader the Teith Amendnient:

Although Congress may not require the legislative or
executive branches of the States to enact or administer
federal regulatory programs, [citations omitted], it may
reguire stale courts . .. "to enforce federal preseriptions,
insofar as those prescriptions relat[e] to matters appro-
priate for the judicial power.” [Citation omitted].
Alden v. Maine, 527 U.S. 706, 752 {1999) (emphasis added).
See also Priniz v. United States, 521 TS, 8OR, 007 & 09335
{1997) (“state courts camnot refuse to apply federal law—a
conclusion mandated by the terms of the Supremacy
Clause™); New York v. United States, 505 U8, 144, 178-79 &
1 88(1992) (“Federal statutes enforceable in state courts do, in
a sense, direct state judges to enforce them, but this sort of
federal ‘direction’ of state judges is mandated by the text of
the Supremacy Clause.”); U.S. Const. Art. VI, ¢l. 2 (“The
Laws of the United States . . . Shall be the supreme Law of
the Land; and the Judges in every State shall be bound
therehy, any Thing in the Constitution of Laws of any State to
the Contrary notwithstanding™} {(emphasis added). Here both
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Washington's legislative and executive branches accept the
Section 409 privilege, and enforcing such a discovery and
evidentiary privilege undeniably “relate[s] to matters appro-
priate for the judicial power.”

Indeed, FERC v. Mississippi, 456 U.S. 742, 760 (19532)
rejects a Tenth Amendment challenge to federal legislation
that requires stale “authorities to adjudicale” pursuant © a
federal statute because such “is the very type of activity
customarily engaged in by the” adjudicalory entity there
involved. As this Court there noted:

Any other conclusion would allow the Stales o dis-
regard both the preeminent position held by federal law
throughout the Nation, of. Martin v. Hunter's Lessee, 1
Wheat. 304, 340-341 (1818), and the congressional
determination that the federal rights granted by [federal
statute] cam appropriately be enforced through state
adjudicatory machinery. Such an approach, Tesia [v
Katr, 330 U5, 386, 389 (1947)] emphasized, “llies in the
face ol the fact that the States of the Union constilule a
nation,” and “disregards the purpose and cffect of
Article VI of the Constitution.”

456 UU.8. at 760-61 (emphasis added). In that Congressional
abolition of a certain type of state tert by a mere federal
regulation promulgaied pursuant fo 23 U.5.C. has been held
constitutional, see NMorfolk Southern Railway v. Shankiin, 529
1.5, 344 (2000) (regulation enacted under 23 U.5.C. Sec. 130
preempled stale tort action for negligent maintenance of grade
crossing), it is difficult to understand how 23 U.S.C. Section
409’s express statutory provision only of a discovery and
evidentiary protection in a specific and limited type of slate
tort can be unconstitutional under the Tenth Amendment or
any other constitutionzl provision.

3. Plaintffs Cannot Assert “States Righis™

Finally, individuals simply lack standing to assert the
Tenth Amendment absent their state or its officials, To the
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exient the Cuiflen case relies on principles of “state sov-
ereignty,” wee e g 31 P.2d at 655 (emphasis added), a plain-
1T “generally must assert his own legal rights and interests,
and cannol rest his claim to relief on the legal rights or
interests of third parties.” Warth v, Seldin, 422 11.5. 430, 499
(1973). In Tennessee Electric Power Co, v. Tennessee Valley
Awthoricy, 306 LS, 118, 144 (1939), this honorable Court
held that “absent the states or their officers, [individuals] have
no standing . . . to raise any question under the [tenth]
amendment.” Here Washington State is not only absent from
any challenge to Section 409, but has actively joined as
amicus in suppart of Section 409's consiituifonality in both
the state court and-—along with a dozen other states—in this
Court. See 10/24/00 Wash., Amicus Br.; Cert. Amicus Br. Of
Alaska ef of. It has acceptled and administered Section 409°s
benefits, see ez LA 21-23, 40; RCW 47.04.050-.070, and its
Congressional delegation helped enact Section 409 to begin
with, See supra at 6. The Washinglon court however refluses
to consider such precedent or facts and instead expressly
grants plaintiffs “standing” to raise—aor, as here, have the
couri raise for themi—such “federalist grounds, even when
not joined by a state government.” 31 F.3d at 648, The state
court justifies doing so because other courts have “explicitly
or implicitly”  allowed Tenth  Amendment  chal-
lenges by individuals and because “dicta” from New York v,
United Srates, 5035 U5, at 181-82, states that “departure from
the constitutional plan cannot be ratified by the “consent” of
state officials.” 31 P.3d at 648,

However, the cases cited by Guillen as “explicitly or
implicitly” allowing individuals to make Tenth Amendment
challenges, 31 P.3d at 648, either are decisions of this Court
that do not discuss standing and predate Tennessee Electric
Power Co., see Chas C. Steward Mach. Co. v. Davis, 301
U.S. 548 (1937); Helvering v. Davis, 301 US. 619 (1937},
or are exclusively Eleventh Circuit cases which themselves
question the correctness of the position cited.  Compare
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Seniors Civil Liberties Ass’n v, Kemp, 965 F.2d 1030, 1034 n.
6 (11th Cir. 1992)(“admitted doubts™ that individuals “have
standing to advance this Tenth Amendment claim.”); Atlanta
Cras Light Co, v. UL 8. Dept. of Energy, 666 F.2d 1359, 1368
{1 1th Cir. 1982} (“express[ing] our uncertainty about whether
the petitioners have standing to raise the Tenth Amendment
question.”™) with Nance v. Enviroamental Protection Agency,
645 F2d 701, 716 (9th Cir.1981) (“insofar as the Tenth
Amendment is designed to protect the interest of states qua
states,” standing of private party “may be seriously ques-
tiened ), Mountain States Legal Found. v. Costle, 630 F.2d
754, 761-62 (10th Cir. 1980}, cert. denied, 450 U.S. 1050
(1981) (only state attorney general has standing to assert
Tenth Amendment challenge and it “flatly contradicted”
plaintift's claims); Vermonr Assembly of Home Health
Agencies fnc. v. Shalala, 18 F.Supp. 2d 355, 370-71 (D.Vi.
1998} (no Tenth Amendment standing where state opposed).

As to Guillen’s rellance on New York v. United States.
there the only plaintiff was the sigie—an individual’s stand-
ing was never discussed, indeed the word “standing” is
nowhere used—and the cited statement was only made in
rejecting an asserfion the state had waived its Tenth Amend-
ment right by lending its “support to the Act’s enactment,”
Nowhere does New York discuss—much less overrule—this
Court’s holding in Tennessee Electric Power Co. Rather, this
Court has made clear that “if a precedent of this Couri has
dircet application in a case, yet appears to rest on reasons
rejected in some other line of decisions, the Courts of
Appeals should follow the case that directly controls, leaving
to this Court the prerogative of overruling its own decisions,”
Agostini v. Felton, 521 U.5. 203, 237 (1997): Rodriguez de
Ouifas v. Shearson/ American Express, Inc., 490 U.5. 477,
484 (1989).

Washington courls stand alone in holding this eagerly
accepted federal benefit to states is unconstitutional because it
is inconsistent with “the policy of this state” See 10/31/97
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VT at 9. See also 96 Wn App. at 875 n. 267 31 P.3d at 635.
However, this Court has made clear no state court can refuse
io enforce federal law on the ground “the act of Congress is
not in harmony with the policy of the State . . . Tesea, 330
.S, at 392-93, For these reasons, there is no basis for
declaring Section 409 unconstitutional under the Tenth
Amendment.

B. Congress’ Enumerated Powers Authorize Section 409

In striking down Section 409, the state court did not rely on
any supposed constitutional right to court created rules
presumably because this Court has:

. . . clearly established that “[a] person has no property,
no vested interest, in any rule of the common law™
Second Emplovers' Liability Cases, 223 US. 1, 50
(1912}, quoting Munm v [linois, 94 U5, 113, 134
{1877). The “Constitution does not forkid the creation
of new rights. or the abolition of old ones recognized by
the common law, Lo attain a permissible legislative
ohiect,” Sifver v Silver, 280 1S, 117, 122 (1929),
despite the fact that “otherwise scttled expectations™
may be upset thereby. Urery v. Turner Elklorn Mining
Co., 428 U5, 1, 16 (1976). See also dArizona Employers’
Liability Cases, 250 1.5. 400, 419422 (1919).

Duke Power Co. v. Caraling Envel. Study Group, 438 US.
59, 88 n. 32 (1978} upholding constitutionality of Congres-
sional imposition of liability ceiling for particular type of
tort). See also e.g. Geier v. American Honda Motor Co., 5329
U.S. 861 (2000)(state common law “no airbag” action
statutorily preempted). Rather, the Guillen case “evaluate[d]
whether Congress acled outside its enumerated powers when
it amended 23 US.C. § 409 in 1995, 31 P.3d at 649, and
concluded “its 1995 amendment of that statute cannot be
characterized as a valid exercise of any power constitutionally
delegated to the federal government.” Jd. at 655,
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In analyzing the constitutionality of a federal statute, this
Court holds: “We of course begin with the time-honored
presumption that the [federal statute] is a ‘consttutional
exercise of legislative power.”” Reno v. Condon, 528 .S, at
148 (quoting Close v. Glenwood Cemetery, 107 ULS. 466, 475
(1883). See also INS v. Chadha, 462 U.S. 919, 944 (1983).
As demonstrated below, nothing in Guillen’s analysis of the
enumerated powers of Congress comes near to overcoming
the presurned constitutionality of Section 409.

I. Spending Clause Authorizes Section 409
Privilege
The “Spending Clause,” Article 1, Section 8, elause [,
empowers Congress to “provide for the . . . general Welfare
of the United States,” and is held to authorize legislation
affecting even state legislatures and executives. Hence, in
New York v. United States, 505 U.S. at 173, this Court found
where Congress “conditioned grants to the States upon the
Srates’ attainment of a series ol mulestones,” 1t acts “weli
within the authority of Congress under the Commerce and
Spending Clauses.” Such Congressional “encouragement,” as
opposed to “compulsion,” was held to honor principles of
federalism. This is so because “residents of the State retain
the ultimate decision as to whether or not the State will
comply” so if *a state’s citizens view federal policy as
sufficiently contrary to local interesls, lhey may elect 10
decline a federal grant.” /d. at 168, Similarly, in Seuth
Dakota v. Dole, 483 U.S. 203, 211-12 (1987) this Court held
that “[eJven if Congress might lack the power to impose a
national minimum drivking age directly, . . . encouragement
to state action . . . is a valid use of the spending power”
because “the enactment of such laws remains the prerogative
of the States not merely in theory but in fact,”
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a. Section 409 Is Part Of Conditional Program

23 U.S.C. Section 409 applies to raw data collected or
compiled “pursuant to sections . . . . 152 of this title, or for
the purpose of developing any highway safety construction
improvement project which may be implemented ulilizing
Federal-aid highway [unds.” (Emphasis added). Section
152{a) of Title 23 provides for states to identify hazardous
public roads, while Section 152(b) authorizes the federal
zovernment to “approve as a project under this section any
highway safety improvement project.” Likewise, 23 U.S.C.
Section 402(k)4) conditions a state’s eligihility for federal
aid highway funds on “if"" it either “certifies to the Secretary
that it has in operation a computerized traflic safety record-
keeping systems™ or “provides . .. a plan . . . for establishing
and maintaining a computerized traffic safety recordk eeping
system.”  Hence, under Sections 152 and 402, Congress
conditions grants of federal aid highway funds on a state’s
attainment of the milestone of having a computerized traffic
safety record keeping systern and using it to identify
potentially hazardous roads.

As an additional incentive to do so, Congress under Section
409 protects records so obtained and kept under the program
from discovery or admission in suits involving the road in
guestion. See e.g. Robertson v, Union Pacific R.R. Co., 954
F.2d 1433, 1435 (Bth Cir. 1992} (“the underlying intent of the
statute is to *facilitate candor in administrative evaluations of
highway safety hazards,” and to prohibit federally required
record-keeping from being used as a ‘tool ... In private
iitigation."") {citing Deancan v. Union Pac, KRR Co, 790 P. 2d
395 (Utah App. 1990), aff'd, 842 P.2d 832 (Utah 1992) and
Light v. State, 149 Misc.2d 75, 560 N.Y .S5.2d 962, 965 (N.Y,
Ct. CL 1990)emphasis added); Pafacios, 775 So. 2d at 703
(#23 U.S.C. § 409 encourages participation in a scheme that
ensures, by prioritization, deliberative spending of federal
funds.”™) {emphasis addedy, Coniker v. New York, 181 Misc,
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2d 801, 695 N.Y.S.2d 492, 496 (N.Y. CLCL 1999) (§ 409
arose out of “the Federal Government's decision lo encour-
age States to” collect and compile duta “by conditioning
Federal funding thereon,”) (emphasis added). That compli-
ance with Section 152 is “the prerogative of the States not
merely in theory but in fact,” and encouraging such com-
pliance was the purpose for Section 409, is shown by the [act
that this privilege was created because without it highway
departments were “reluctant to [compile information te
identify and prioritize roadway hazards] for fear that
acknowledging the existence of hazardous conditions would
expose them to liability.”  See Louisiana App.: 5/4/83
USDOT Memo. See also Br. for U.S. as Amicus Curiac
at 10, State of Alabama Highway Dept., No. 90-1412. Of
course, should a state government wanf their collection and
compilation of raw data to be used against them in road suits
they can choose not to apply for roadway hazard elimination
funds or their attarneys can choose not to assert the privilege
in court,

Indeed the statutory scheme of 23 U.S.C. et seg—of
which Sections 152, 402 and 409 are all a part—has been
upheld by this Court as constitutional under the Spending
Clause and given as an example of a proper exercise of
Congressional power.  See Dole, 483 U.S. at 21 1-12
(23 U.S.C. § 158 imposing national minimum drinking age is
constitutional under the Spending Clause). See also Printz,
571 U.S. at 936 (0’Connor, J., concurring) (condilions
imposed on funds apportionzd to the siates under 23 u.s.C.
5 402—which include the §152(e) hazard elimination funds
E.m'olwd here—are valid under Spending Clause). Further, as
noted shove, in Washington the citizenry has made the
ultimate decision through its state legislature, its stale
executive and state delegation to Congress that they accept
the federal protection and terms of Section 409. See supra

at3, 6 & 8.
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Nevertheless, though the Washington court admits Section
409 is one of the “sirings attached” to its state’s willing
acceptance of federal aid highway funds, 31 P.3d at 651, that
court finds such conditions unconstitutional because:

We find that no valid federal interest in the operation of
the federal safety enhancement program is reasonably
served by barring the admissibility and discovery in state
court of accident reports and other traffic and accident
materials and ‘raw data’ that were originally prepared
for routine state and local purposes, simply because they
were ‘collected,” for, amang other reasons, pursuant to a
federal statute for federal purposes.
fd. However, as demonstrated above, the privilege for such
“collected™ data serves the essential interest of encouraging
state participation in the cooperative traflic safety program.
As snown below, not only has every other court considering
its purpose so concluded, but so too has the Washington
supreme Court and plaintiffs.

h. “Federal Imterest” For Section 409 'Well
Established

The Washington Supreme Court admits Section “152 re-
quires jurisdictions to ‘systematically maintain’ complete,
ongoing collections of all accident related materials and data
on ‘all public roads,”” 31 P.3d at 646, and that:

By forcing state and local governments to identify
all “public roads™ that “may constitute a danger 1o
motorists, bicyclists, and pedestrians,” and to rank the
most hazardous among them in writing, Congress
accorded private tort plaintiffs an added advaniage in
their efforts to prove negligent governmental design or
maintenance of certain traffic sites. In 1987, Congress
enacted 23 US.C. §409 at least in part to nddress
this problern.

Id. at 641 (emphasis added). The state court further concedes
Congress “disagreed with such restricted readings given”
prior to Section 409°s 1995 clarifying amendment by some
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state courts—and now resurrected by Guillen—that mis-
applied the privilege only to decuments “created” under the
federal program. Jld. at 644, 635, See also 1995
US.C.C.AN. (109 Stat.) 591, and cases cited supra at n. 3.
Indeed. as the United States informed this honorable Court
back in 1991:

In enacting Section 409, Congress recognized that state
highway departments, as well as private entities such as
railroads, are reluctant to compile detailed and accurate
infarmation about highway safety problems if there is
a significant risk that the information will be wsed
against them in actions for damages arising out of
highway accidents. B

See Br. for 1.S. as Amicus Curiae at 12, State of Alabama

Highway Dept. v. Boane, No. 90-1412 (U.S. 1991) {emphasis

added). See also id. at 10; supra at 5-7.

Hence, boll before and after its current language was
enacted, Scction 409 was intended to “remedy this problem™
of municipalities not gathering and retaining data as part of
the federal application process out of fear “private tort
plaintiffs [would have] an added advantage in their efforts to
prove negligent governmental design or maintenance of
cerlain traffic sites.” Indeed, Section 409 reciifies the harm-
ful expansion of state government tort liability created by the
record keeping requirement. See generally Merits Amicus Br.
Of Alaska, et al. Both before and after the 1995 amendment,
other courts had no problem recognizing this need to
encourage states to obiaiin and keep data is the federal interest
behind Section 409's discovery and evidentiary privilege.
See eg. Palacios, T75 So. 2d at 703 (23 US.C.
§ 409 encourages participation in a scheme that ensures, by
prioritization, deliberative spending of federal funds.”)
(emphasis adted); Coniker, 695 N.Y.S. 2d at 496 (§ 409
arose out of “the Federal Government's decision to encour-
age States to” collect and compile data “by conditioning
Federal funding thereon.”); Reichert v. State of Louisiana,

e B . L B, kLA i T T R
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694 S0.2d 193, 196 (La. 1997) (quoting Periins v. Ohio Depi.
of Transp., 65 Ohio App. 3d. 487, 584 N.E. 2d 794 {1989),
cawse dismissed, 57 Ohio 5t.3d 612, 366 NE 24 673,
rehearing denied, 38 Ohio St3d Ti1, 570 N.E. 2d 281 (1991)
(“The interest to be served by such legislation is to obtain
information with regard to the safety of roadways free from
the fear of future tort actions.”) {emphasis added);, Harrison
v. Burlington Northern Rafl Co., 965 F.2d 155, 160 (7th Cir.
1992 quoting Rebertson, 954 F.2d at 1435)(“the underlying
intent of the statute is to . . . prohibit federally required
record-keeping from being used as a ‘tool . . . in private
litigation.™)

Indeed, this recognized “federal interest” in encouraging
stales to “obtain information”™ and conduct “record keeping”
also has been expressly upheld as “reasenably related” to the
accident data privilege and a wvital part of the cooperative
safety program. As the Solicitor General explained over a
decade ago, Section 409 is essential 10 the highway safety
program because otherwise “State and private parties will
likely be deterred jfrom compiling complete and accurate
information about such hazards”™ and “information about
safety programs—which depend on information about safety
problems supplied by the States and private entities such as
railroads—will be jeopardized.” See Palacios v. Lowisiana
and Deita Raifroad Inc., 740 So. 2d 95, n. 6 (La. 1999)
{quoting amicus brief in Ex parte Alabama Highway Dept.,
375 So. Zd 389 (Ala.1990), cert. denied, 502 U.S. 037
{1991)) (emphasis addad).

Cther state courts long afier the 1995 clarifying amend-
ment likewise have explained:

Congress has determined that the effect of the pro-
hibition would be to enhance the safety of the nation’s
highways and, in the leng run reduce the number of
people killed and injured in accidents that could be
avoided by systematic analysis, and that this goal
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outweighs the barriers that it creates for litigants
atlempting to prove that a state's negligence contributed
Lo their injuries.

Coniker, 695 N.Y.85.2d at 495, Indeed, other state courts
find Section 409 constitutional under the Spending Clause
becaus:z:

[Njobody made [the state] get into the . . . safety
enhancement program. It is a voluntary program. Duly
authorized officials of this state, however, have
committed us to the program—in exchange for minety
percent federal funding—and it does not strike us
outrageous that we should accede to the federal
gevernment's rules and regulations appertaining thereto.

Sawyer v. {llinois Cemtral Gulf Railroad Co., 606 So.2d
1069, 1074 (Miss. 1992). Hence, as yet another stale court
explains, Section 409 is valid under the Spending Clause
because:

Congress® intrusion, in this instance, however, is consti-
tutionally permissible because [the state’s] participation
in the federal funding scheme is voluntary; because the
improvement of state highways with federal funds is in
pursuit of “[providing] for the general welfare™ as
provided in U.S.Const. Art. I, §8, cl. | (Mspending
power™); because it is clear that participation in the
funding program requires acquiescence to the intrusion,
and finally, because the intrusion is related to a valid
federal interest (inasmuch as 23 U.S.C. §409 encourages
participation in a scheme that ensures, by prioritization,
deliberative spending of federzl funds.) Seuth Dakora v.
Dole, 483 U.S. 203, 107 8. Ct. 2793, 2796, 97 L. Ed. 2d

171 (1987).

See Palacios, 775 So.2d at 703 (quoting Martinolich .
Southern Pae. Transp., 532 So.2d 435, 438 (La.Ct.App.
1988), cert. denied, 490 U.S, 1109 (1989))(emphasis added).
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¢. Guillen Defeats Reasonably Related Federal
Interest

The Washington court’s refusal to enforce Section 409
obviously defeats this well established federal interest in state
participation in the safety program. Indeed, even plaintiffs”
mistakenly narrow interpretation of Section 409—i.e. that it
somehow does not extend to “keeping a tort plaintiff from
using raw data about a traffic intersection that is kept as a
matter of course under state law,” BEr. In Opp. To Cert. at
25—admits o a federal interest that is demonstrably defeated
by Guillen. In opposing the grant of certioran, plainuffs
admitted:

'K ]eeping from the jury the fact that the state compiled
and collected accident information regarding a certain
intersection for purposes of secking federal funds is
appropriate, It is appropriate because if a party in a tort
action is allowed to admit into evidence that the state
was gathering information aboul a cerain interseciion
then a jury could reach an inference that the state
admitted the intersection was dangerous. This was the
danger in which the federal government has an interest,

Id. Using protected documents to “reach an inference that the
state admitted the intersection was dangerous™ is exact{y what
plaintiffs seek and exactly why the trial court compelled
production. Plaintiffs” public disclosure demand expressly
secks “all documents that record the accident history that may
have been used in the preparation of any” federal application,
See I.A. 32, Likewise, plaintiffs’ civil discovery request was
described by them as an attempt to use Public Work's col-
lection of such data to “establish that the County had navice of
this hazardous condition and failed to make improverments.”
9/20M98 P's Mem. Te Compel, p. 14 (emphasis added).
Indeed, the trial court ordered production precisely because it
concluded “governmental entities [siz] knowledge of acci-
deats at a particular intersection are [sic] certainly relevant
discovery.” See I0/23/98 VT, at 3.
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Section 409 therefore is a valid exercise of Congressional
Spending Clause power that is undenmined by Guillen.

2. Commerce Clause Also Awthorizes Section 409

The “Commerce Clause,” Article 1, Section &, clzuse 3,
empowers Congress “[tlo regulate Commerce ... among the
several States.” Such has been held to extend to regulating
“the wie of the channels of interstate commerce,” to regu-
lating and protecting “the instrumentalities of interstate
commerce, . . . even though the threat may come only from
intrastate activities,” and to regulating “'those activilies having
a subsiantial relation to interstate commerce.” United States
v, Mor=ison, 529 U.8. 598, 609 (2000) (citing United States v.
Lopez, 514 1.8, 549, 558-59 (1995) (emphasis added). Here
the Washington court admits such encouragement of states to
participate in enhancing the safety of roadways across the
nation pursuant to Sections 152, 402 and 409 favorably effect
“{he instrumentalities of interstate commerce™ as well as has
“g substantial relation to interstate commerce,” See 31 P.3d
at 654 (“Certainly, a sufficient nexus exists between interstate
commerce and the Federal-aid highway system to justify the
‘regulatory scheme when considered as a whele.™) (quoting
Hodel v. Indiana, 452 U,S. 314, 329 n. 17 (1981); Br. In Opp.
To Cett., at 26-27. See also Claspill v. Miss. Fac. R.R. Co..
793 SW.2d 139, 141 (Mo.), cerf. denied, 498 LL5. 984
(1990} (challenge to §409 rejected because under Commerce
Clause States “are not to create ‘judicially defined spheres of
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unregulable state activity."”)

However, the Washington Supreme Court concludes Sec-
tion 409 is not an “integral part” of the regulatory program
because “we fail to see how those vital federal purposes are
reasonably served” by the protection of “materials and dala
that would exist even had a federal safety enhancement
program never been created . . .." See 31 P.3d at 654 (citing
Hodel, 452 1.8, at 329 n. 17). Such a conclusion misapplies
this Court's test in Hode! v. Indiana, misstates the purpose of
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Section 400 and misunderstands the nature of the “materials
and data” collected and compiled here.

+

a. *“Direct Relation” To Federal Goal Not Reguired

In Hodel, appellees similarly asserted—as does the state
supreme court here—"that a number of the specific
provisions challenped in this case cannot be shown o be
retated to the congressional goal . .. 7" 452 1.5, at 329 n. 17.
Yet this Court replied:

This claim, even if correct, is beside the point. A
complex regulatory program such as established by the
Act can survive a Commerce Clause challenge withour a
showing that every single facet of the program s
independently and directly related to 2 valid congres-
sional goal. It is enough that the challenged provisions
are an integral part of the regulatory program and that
the regulatory scheme when considered as a whole
satisfies this test.

ld. (emphasis added). See also FERC, 456 U.S. at 757 n. 22
{{ederal statute valid under Commerce Clause “even if some
of its provisions were not directly related to the purpose of
fostering interstate commerce”™). Hence: “A court may inval-
idate legislation enacted under the Commerce Clause only if
it is clear that there is . . . no reasonalle connection between
the regulatory means selecied and the asserted ends.” FERC,
456 U8, at 734 (quoting Model, 452 U.S. at 323-324)
{emphasis added). However, “such legislation carries with it
a presumption of rationality that can only be overcome by a
clear showing of arbitrariness and irrationality.” Hedel, 452
LS. at 331-332. Here, na such showing is possible—much
less ever attempted by the state court.

Nevertheless, even if this Court's constitutional juris-
prudence were refashioned to now require “every single facet
of the program™ to be “independently and directly related to a
valid congressional gozl,” Section 409 is so related.  See
siupra at 27-31.
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b. Data At Issue Exists Because Of Federal Law

Finally, it is neither true nor relevant that supposedly in
Washington the protected “materials and data [still] would
exist even had a federal safety enhanmcement program never
been created . ., ." See 31 P.3d at 654. Rather, in Washing-
ton, data such as police accident reports contain the informa-
tion required by state regulations, and those regulations were
enacted in express compliance with the federal Lighway
safety act. See eg. WAC § 136-28-010. See also Merits
Amicus Br. Of Alaska, er al. Further, even had the infor-
mation contained in Washington slate’s accident reports been
totallv independent of federal highway safety standards, it has
heen recognized as “strained and illogical™ to argue such
would preclude enforcement of Section 409:

Apparently, claimant would have this court hold that
because the State of New York’s realization that system-
atic analysis and prioritization of accident locations was
a warthwhile undertaking predated the Federal Gov-
ernment’s deeision to encourage States 1o so act (by
conditioning Federal funding thereon), section 409, in
effect, does not apply in this State, at least with respect
to material “compiled or collected . . . pursuant fo
section[] . . . 152, There is no logical basis for such a
strained and illogical interpretation of congressional
intent, and the court declines to adopt claimant’'s
[easoning. . . . . [Njothing in the language of § 409
supports the contention that it was only intended to
apply to those states that were not enlightened enough to
adopt such a program without the federal carrot-and-
stick, and indeed its purpose . . . is egually fostered
regardless of whether a particular state decided to initiate
such a program before or after the federal government
became involved.

Coniker, 635™.Y.8.2d at 496. Therefore Section 409 also is a
valid Congressional exercise of its Commerce Clause power.
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3. Necessary And Proper Clause Authorizes Sec-
tion 409

The “Necessary and Proper Clause,” Arlicle 1, Section 8,
clause 18, empowers Congress to “make all Laws which shall
be necessary and proper for carrying into Execution the
forcpaing Powers.” Tlowever, the only consideration the
Washington court gave this enumerated power was o sum-
marily conclude “that it was neither ‘necessary’ nor ‘proper’
for Congress in 1995 to extend that prvilege to traffic and
accident materials and raw data created and collected for state
and local purposes, simply because they are also collected
and used for federal purposes.” 31 P.3d at 654-55.

First, as shown above, the 1995 amendment did not “ex-
tend” the Section 409 privilege but was a “clarification | . |
included in response to recent State couri™ misinterpretations
of Section 409, See 1995 US.CCAMN. (109 Stat) 39;
Reichert, 694 So.2d at 198 (“clarification was added in
response o recent State count decisions, . . . that in the view
of Congress, misinterpreted the term ‘data compiled.”)
{emphasis added); cases cited supra at n.3. Second, as also
shown abave, the Washington court’s refusal to acknowledge
the essential role of Secticn 409 in the federal statutory
scheme is demaonstrably erroneous.  See supra at 27-31.
Third, as demonstraled below, the Necessary and Proper
Clause precludes a court from stiking down federal legis-
lation simply because a court would have chosen a d. fferent
means to address a valid federal concam.

Almost two hundred years apgo Chiel Justice Marshall
explained concerning the Necessary and Proper Clause:

[st. The clause 1s placed among the powers of
Congress, not among the limitations on those powers.
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2nd. Its terms purport ta endarge, not to diminish the
powers vested in the government. It purports to be an
additional power, nat a restriction on those already
granted.

McCulloch v, Maviand, 4 Wheat. 316, 419-20 (1E19)
{emphasis added). This Court therefore long ago concluded
that though “the powers of the government are limited, and
that its limits arc not to be transcended:™

[T)he sound construction of the constitution must allow
to the national legislature that discretion, with respect to
the means by which the powers (i confers are (o be
carried into execution, which will enable that bedy lo
perform the high duties assigned to it, in the manner
most beneficial to the people. Let the end be legitimate,
let it be within the scope of the constitution, and all
means which are appropriate, which are plainly adapted
to that end, which are not prohihited, but consist wath the
letter and spirit of the constitution, arc constitutional.

Jd at 421 (emphasis added). Therefore, it is for Congress to
“exercise its best judgment in the selection of measures, 10
carry inlo execution the constitutional powers of the
povernment,’ and ‘avail itself of experience, to exercise ils
reason, and to accommodate its legislation to circum-
stances.”” fd (emphasis added). See also e.g. Usery v. Turner
Elkhorn Mining Co., 428 US. 1, 19 (1976) (that anothet
“seheme would have heen wiser or more practical under the
circumstances is nol a question of constitutional dimension.”]
(emphasis added); Fergusor v. Skrupa, 372 LS. 726, T28-29
(1963)*Under the system of government created by our
Constitution, it is up to legislatures, not cowrts, to decide on
the wisdom and utility of legislation.”)(emphasis added).

As one state court cuplained in regard to Section 409:

O1r system of government assigns the balancing of such
competing interests to the legislative branch, and the role
of this court is not to second guess the analysis that
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resulted in this evaluation, or to attzempt, in a particular

case, to find 2 way around it, but rather to effectuate
congressional intent.

Conifer, 895 N.Y.5.2d at 495, The Washington court, in
violation of this principle, substitutes s judgment for
Congress' “discretion, with respect to the means by which
the powers [the constitution} confers are to be carricd into
execution.” Though the Washington court relies on Justice
(’Connor’s dissent in Dofe to argue Congress cannot con-
dition federal funds on what Guilfen deems “an attenuated or
tangential relationship to hiphway use or safety,” 31 P.3d at
650 n. 34 (citing Dole, 483 US. at 215) (O"Connor, I,
dissenting), the Dele court actually wpheld the constitu-
tionality of the statute and found “any such [undetermined
germaneness| limitation on conditional federal grants [was]
satisfied” because a uniform drinking age requirement was
sufficiently related to the main poal of premoting highway
safery—aeven thongh it broadly prevented under-aged persons
from drinking whether or not they would be driving. See 483
U.S. 209 n. 3. Though the protection of collected and
compiled raw accident data has been shown directy related
to the need to encourage state participation in the highway
safety program and to rectify its impact on municipal linbility,
the federal privilege as currently written is af leass as
“germane” to highway safety as the minimum drinking age
upheld in Dole and a¢ least as within Congress’ discretion
under the Necessary and Proper Clause, See also Merits Br.
Of Amicus Amer. Ass. OFR.R.

C. The Supremacy Clause Requires Enforcement OF
Section 409 As Written

By its amendment in 1995, Congress provided in Sec-
tion 409:

Motwithstanding any other provision of law, rzports,
surveys, schedules, lists, or data compiled or collected
for the purpose of identifying, evaluating or planning the
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safety enhancement of potential accident sites, hazard-
ous roadway conditions, or railway/highway crossings,
pursuant to Sections 130, 144 and [52 of this title, or for
the purpose of developing any highway safety con-
struction improvement project which may be imple-
mented utilizing Federal-aid highway funds shall not be
subject o discovery or admitled into evidence in federal
or state court or considered for other purposes in any
action for damages arising from any occurrence at a
location mentioned or addressed in such reports, sur-
veys, schedules, lists or data.

in their opposition to certiorari, plaintiffs argued the Guillen
case was mistaken only to the extent “it failed to properly
recognize the scope of the Act™ and that—as the (Cuillen
concurrence argued—ihe constitutional issues could be
avoided by reading Section 409's protection of raw data
collecled for cooperative state traffic safety purposes as

inapplicable where that raw data is also collecled “as part of

regular state requirements.” Resp. Br. In Opp., at 19, See
also 31 P.2d at 656 (Madsen, J., concurring). However, such
neither seeks nor finds support in the rules of statutory
construction, the statute’s actual language, legislative history
or the ubvious purpose of Congress.

I, Section 409 s Unambigious And Clearly
Applies Here

This Court holds “the canon of constitutional aveidance
has no application in the absence of statutery ambiguity.”
United States v, Oakland Cannabis Buyers' Cogp., 532 UL.5.
483, 494 (2001). The, Guillen concurrence however identifies
no “ambiguity” in Section 409—much less one that supports
excluding from its protection raw data where it supposedly
also is collected “as part of regular state requirements.”

* Weither plaintiffs nor the concurring opinion identify any “state
requirerient” that Pierce Cousty collect or compile the raw accident dala
in guestion.
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Indeed, though the “starting point in every case involving
construction of a statute 15 the language itself,” Kelly v
Robinson, 479 U8, 36, 43 (1986)(quating Blue Chip Siamps
v. Manor Drug Stores, 421 U5, 723, 756 {1975), the con-
currence in Guillen advocates its alternative reading without
bothering to address Section 409's actual language, See 31
P.3d al 657,

L

a. Languapge of Statute Mandates Protection

Section 409's language nowhere states that protected data
must be collected or compiled “sclely,” “only,” or “exclu-
sively”™ for the specified “federal” purposes. Indeed, the
statute does not make provision for anp exception 1o the
privilege—as do for instance the Federal Rules of Evidence
when otherwise privileged evidence is “offered for another
purpase.” See eg. FRE 407, 408, 412. Rather, Section 409
unambiguously provides that so long as “data [is] compiled or
collected for the purpose™ specified in the statute, it “shall mod
be subject to discovery or admitied inlo evidence in federal or
state court . . . in any action for damages arising from any
occurrence at a location mentioned or addressed in such
reports, surveys, scheduies, lists or data.” 23 ULS.C. § 409
{cmphasis added). Accordingly, other couris acknowledge
Section “409"s rather expansive scope,” Rodenbeck v. Norfolk
and Western Ry, Co., 982 F.Supp. 620, 623 (N.D. Ind. 1997),
and hold Section *409 provides a fairly hroad exclusion .. .7
Roberison, 954 F2d at 1435 (emphasis added). See also
Harrison, 965 F2d at 15% (“§409 withdraws the broad
latitude of discretion ordinarily allowed judges in evidentiary
matters . ...")

In fact, in a case addressing privileges from disclosure, this -
Court specifically held “the word ‘compile’ naturally . . .
refer|s] even to the process of gathering at one time records
and information that were generated on an earlier occasion
and for a different purpose” John Doe Agency v, John Doe
Corp., 493 L5, 140, 153-54 (1989) (exemption under the
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Freedom of Information Act for records “compiled for law
enforcement purposes” included documents not originally
so compiled) (emphasis added). Indeed, the Washington
Supreme Court's own precedent similarly conflicts with any
other interpretation of “compiled.” See Newman v. King
Counry, 133 Wn.2d 565, 947 P.2d 712, 715 (1997) ("Docu-
ments that were created for one ‘purpose . . . were not dis-
qualified from being ‘compiled’ again later for a different
purpose.”™)  There simply “is no logical basis™ for the
concurring opinion’s interpretation because, as noted above,
“nothing in the language of §409 supports the contention that
it was only intended to apply to those states that were not
enlightened enough to adopt such a-program without the
federal carrot-and-stick . . . .7 Coniker, 695 N, ¥ 524 at 496,

b. Legislative History Mandates Protection

Neverlheless, even if this Court were fo look behind the
plain languase of Section 409 to its legmslative history, no
support exists for a reading that excludes raw data when it is
also available for state purposes. Congressional intent that
the statule nos be narrowly interpreted is reflected in its
repeated willingness to amend Seclion 409 whenever even 2
minority of courls attempted a narrow construction,  See
supra at 5-6. More importantly, the altemative reading
propesed by the Guillen concurrence directly conflicts with
Congress’ express 1995 stalement of intent to overrule just
such misinterpretations. There Congress explained the cur-
rent language was enacted “in response to recent State court
interpretations of the term ‘data compiled™ and that by the
amendment it “intended that raw data collected prior to being
made part of any formal or bound report shall not be subjeci
to discovery or admitted inio evidence in a Federal or State
court proceeding . .. .7 See 1995 US.C.C.AN, (109 Star) 39
(emphasis added). Accordingly, such cousts as the Louisiana
Supreme Court—the same court that had been part of
the minority by its decision in Wiedeman v. Dixie Electric
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Membership Corporation, 627 S0.2d 170, 172 (La. 1993) that
held raw data underlying funding applications was dis-
coverable-—thereafler reversed itselft

On MNovember 28, 19095 section 409 was amended to
include the words “or collected” after “compiled” to
effectively  eliminate the admissibility of ‘fa]ecident
reparts, traffic counts, and other raw data collected by
the Department” allowed by the holding in Wiedeman.
This clarification was added in response to recent State
court decisions, like Wiedeman, that in the view of
Congress, misinterpreted the term ‘data compiled.”

Reichert, 694 S0.2d at 198 (emphasis added). In fuct, the
majority of courts even before and certainly affer the 1995
amendment determined Congress had afwayy intended 1o pro-
tect raw data created for other purposes and then collected for
cooperative traffic safety use. See cases cited supra at n. 3.

¢. Legislative Purpose Mandates Protection

Further, the misinterpretation advocated by plaintiffs and
the Guillen concurrence not only contradicts the clear
language and legislative history of Section 409, but defeats its
purpose. As previously demonstrated, by protecting raw data
coilected and kept for highway safety purposes, “§ 409
etcourages participation in g scheme that ensures, by pri-
aritization, deliberative spending of federal funds.” Palacias,
775 So. 2d at 703 (emphasis added). See alse supra, at
27-31. Indeed, the language that became Section 409 was
first proposed by the USDOT afier it learned state “highway
departments are reluctant to [compile information to identify
and prioritize roadway hazards] for fear that acknowledging
the existence of hazardous conditions would expose them to
liability.” See Louisiana App.: 5/4/83 USDOT Memao; Br. for
U.S. as dmicus Cuwriage at 10, State of Alabama Highwoay
Dept., No. 90-1412. Anv interpretation of Section 409 that
does not protect accident raw data originally created for state
purposes places Pierce County and other municipalities in a
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far worse position than if they had never participated in the
federal program. Because the County seeks to obtain federal
highway safety funds, its Public Works has become a central
lacatien for alf accident history concerning its roads created
by all law enforcement—such as the unaffiliated State
Patrol—that it would not otherwise have collected and
compiled. See Cert. Pet, Reply Br,, App. K" at 4-5; LA,
47-4%, 53-54, 56; 10/%/98 Hamilton Aff, Ex. "C” at [-2:
WAC 136-28 ef seq. Absent Section 409 protection, this not
only provides plaintiffs a previously unavailable “onc stop
shopping™ for all their discovery needs, but exposes the
County to the assertion—being actively pursued here by
plaintiffs—"that the County had notice of this hazardous
condition and failed to make improvements.” 277100 Supp.
Br., at 1 (emphasis added). See also 92998 P's Mem. To
Compel. at 14; 10/23/98 VT at 3; Merits Amicus Br. Of
Alaska, eral,

Likewise, the interpretation advocated by plaintifls and the
Guillen concurrence also defeats Congressional intent by
placing Section 409 on a collision course with itself. The
assertion & government may not invoke the privilege where
otherwise protected data is also held for purposes other than
the highway safety act—such as the Guillen case erroncously
supp.:ase.u’! is done by the County Sherift for law enforcement
purposes, 31 P.3d at 658—makes the privilege inapplicable to
every governmental entity that has both maintenance and law
enforcement responsibilities over roadways. Hence, such an
interpratation exeludes most, if not all, states and local munic-
ipalities from the privilege and makes Section 409 meaning-
less. This obviously defeats Section 409°s underkying pur-
pose of encouraging participation in the safety program.

* Again, the record instead demonstrates most of the accidents in
question were investigated by the State Patrol and aot the County Sheriff,
and that no County entity other than Public Works collected those reports.
See suprag . 2.
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Finally, the interpretation proposed by plaintiffs and the
Guillen concurrence fails to acknowledge that the purpose of
Section 409—i.e. encouraging states to fully participate in the
cooperative safety program and its record keeping functions
(that are “basic to ultimale success” of the entire program})
and to remedy its creation of liability problems for munici-
palities—is affirmatively advanced by protecting raw data
even where it also is collected by its law enforcement
agencies. A road department is encouraged to participate in
the program also because ils state or county will be protected
{rom having that data used against it no matter in whose
covernmental hands plaintiffs also can find those documents.
Such an incentive fo participale in the program is especially
compelling where, as the Guillen majority notes, such “dis-
tinctions” as in what governmental “hands”™ the documents
are found “are already being rendered meaningless by the

electronic revolution underway,™ 31 P.3d at 646,

The interpretation proposed by the Guilfen concurence
does not protect and encowrage the municipal collection and
keeping of accident raw data as Congress intended but instead
punishes and discourages states and municipalities from
participating in the hazard elimination program. Again, as
the United States has noted, absent the privilege “State and
private parties will likely be deterred from compiling com-
plete and accurate information™ and the vital supply of such
information “will be jeopardized”™ The Supremacy Clause
does not allow a state court to 50 misinterpret and undermine
the purpose of Section 409 simply because it disagrees
with how Congress chose to promote that goal. As a state
court noted:

Section 40% is one of the laws of the United States by
which all judges of this state and the courts they serve
are bound, notwithstanding anything in the constitution
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ard laws of this state, having to do with rule-making
power, inherent authority, . . . or anything else.

See Sawyer, 606 S0.2d at 1073-4. See alsa City of Atlania v.
Watson, 267 Ga. 185, 475 S.E.2d 896, 903-4 (1996)(courts
“lu]niformally . . . have held that section 409 is applicable in
state court” beeause “[tlo hold otherwise defeats a significant
purpese of the federal act and cannot be justified in light of
the Supremacy Clause.”™); Seaion, 898 5.W.2d at 237 {(*“If the
forgoing is deemed to be unjust the remedy lies with
Congress” citing Art. V1, § 2). In short, neither plaintiffs nor
the Guillen concurrence can avoid reversal by arguing
Section 409 does not really mean what it says.

2. Sectinn 409 Alse Protects Against Forced Dis-
closure Of Information Contained Within Pro-
tected Documents And Discovery Of Those
Dociments From Third Parties

The result sanctioned by both the Guiflen majority and
concurrence enables plaintiffs in the tort action not only to
obtain privileged documents and use them to argue “the
County had notice” of this data but “failed to make improve-
ments,” but also to compel answers to interrogatories that can
only be derived by the County fram those privileged accident
reports (f.e. accident dates, persons involved in acecidents,
identities of any Sheriff's Deputies who investigated
accidents at the intersection and of other County employees
who “know’ about any accident even if “gained indirectly
such as reading reports or other documents.”} See Cert. Pet.’s
Reply Br. App “K at 3-5 (interog. #s 3-6); 12/07/98 Pet. For
Disc. Rev. at 21: 9/16/99 Pet. For Disc. Rev. at [8; 2/4/00
App's Sup. Br. at 17. The mesult in Guillen also enables
plaintifTs to enforce their subpoena to the Washington State
Patrol and dbtain most of these same protected documents.
See 1IV7/98 Mot. For Prot. Order; 10/23/98 VT at 4;
Cert.App. “I;™ 12/07/98 Pet. For Disc. Rev. at 22: 9/16/99
Pet, For Disc. Rev, at 14-15; 2/4/00 App's Sup. Br. at [3-14.
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However, Section 409 and state and federal case law
interpreting it preclude such  transparent attempis to
circumvent its protection.

a. Section 409 Protects Data Within Documents

Section 409 expressly bars discovery and admissibility of
not only the listed documents but also “data” The common
definition of “data™ is: “thngs known or assumed; facts or
figures frem which conclusions can be drawn.” Webster's
New World Dictionary 374 (1966} {emphasis added). Hence
Scction 409 also bars disclosure of faess wirhin the colleeted
documents jfrom which road departments draw their con-
clusions.  Further, allowing discovery and use in trial of
information contained within the otherwise “privileged”
documents hardly fulfills the statute’s purpose of encouraging
states to collect such data but instead again pusishes the
County for participating in the federal program. Hence, a
state Supreme Court in Sawver v. [l Cent. Gulf R.R. Co., 606
S0.2d at 1073, holds a similar argument that Section 409
“exclude[s] the actual documents, but allow[s] witnesses to
testify to their contents . . . is specicus.”™ Similarly, a faderal
circuit court in Harrison v. Burlington Northern R.R, Co., 965
F.2d at 160, holds that “allowing the witnesses to testify as to
the content of [material protected by Section 409] would have
circumvented the purposes of [Section 409)." Yel again, in
Shots v. CSX Transp., 887 F.Supp. 204, 206 (S.D. Ind, 1995),
still another federal court finds that where the documents in
question are prolected by Section 409, any “witness’ testi-
mony zbout the contents of the file is &lso protected by the
statutory privilege.”

Section 409 simply reguires plaintiffs to prove their claim
against the County “arising from any occurrence at a location
mentioned or addressed in such reports, surveys, schedules,
lists or data” without using those “reports, surveys, schedules,
lists or data™ against the County that it collects and compiles
for the purpese of participating in the cooperative safety
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program. Rodenbeck, 982 F.Supp. at 623. Section 409 does
“not preclude testimony, expert or otherwise” so long as it
“come|s] from sources apart from™ the protected documents.
id at 625 (protecting § 409 documents and festiviony based
thereon). See also Hester v. CSX Transporiation, Inc., 61
F.3d 182, 387 (5th Cir. 1995) (expert could testify regarding
his “personal inventory of the traffic volume™ where he did
not rely an information collected by the state).

b. Section 409 Protects Documents When Also
Held By Third Parties

As to plaintiffs’ similar attempt to circumvent the stalute
by obtaining the same protected documents from the wnaffili-
ated Siate Patrol, Section 400 still remains a bar. As noted
above, in Washington even accident reports retained by the
State Patrol contain information generated solely for coop-
erative traffic safety purposes pursuant to the federal highway
safety act. See WAC § 136-28 ei seq. See generally also
Merits Amicus Br. OF Alaska, et al. Further, as also previ-
ously noted, Section 409 has a “rather expansive scope,”
Shots, 887 F.Supp. at 205, and provides that so long as the
“data [is] compiled or collected for the purpose™ specified in
the statute, it “shall not be subject to discovery or admitted
inte evidence . .. in any action for damages arising from any
occutrence at a location mentioned or addressed in such
reports, surveys, schedules, lists or data.” 23 US.C. § 409
(emphasis added). Hence, in Rodenbeck v. Norfoli and
Western fty, 982 F.Supp. at 62[-22, plaintiffs obtained
documents protected by Section 409 from “a third party
during discovery” and defendants sought both to exclude
those documents and prohibit any further discovery based on
them, Though plaintiff argued Section “409 must be con-
strued restriotively” and in “so doing, she indicates that the
documents were supplied to her counsel in response to a
discovery request directed to” other governmental entities, id.
at 622. the court found the documents were protected by
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Section 409, Id. at 625, Similarly, in Taylor v. St. Louis 5.1,
fy. Co., 746 F Supp. 50, 53-34 (D. Kan. 1990), the court held
section 409 protects documents held by non-parties regard-
less of from whom they were “ohtained.” But See frion v.
State, 760 So.2d 1120, 1226 (La.App. 2000) (compelling
documnents not collected for Section 409 purposes that were
“acquired . . . from a third party, not DOTD,”)

The only eflect of enforcing Section 409 here is that
“[wlithout hearing the prohibited evidence, the jury will have
to decide whether the crossing, as it existed at the time of the
accident, was abnormally dangerous . ... 5t Zowis S W Ry,
Co. v, Malone Freight Lines, 39 F.3d 864, 867 (8th Cir.
[994). Indeed, as plaintiffs conceded to the state court, a trial
in their action against Pierce County “will occur regardless of
the posture of discovery orders at issue here.” See 12/28/98
Response To Mot. For Disc. Rev. at |. However, the effect
of refusing to enforce Section 409 strikes at the heat of a
successful cooperative program between the state and federal
governments—a program that has saved tens of thousands of
lives, hundreds of thousands of injuries and untold millions of
dollars in cconomic losses. Indeed, Guillen calls into ques-
tion the applicability in state court of any federal evidentiary
rule.’ Finally, and most troublesome, Guillen conflicts with
this court’s constitutional jurisprudence and upsets the
“delicate balance™ between state and national power intended
by the founders and necessary for our national government
to function.

¢ See eq. 15 US.C. $6606(c)(3) (federally required statements “not
admissible in evidence, under . . . rule of evidence in any State, in any
proceeding to prove fability for, or the invalidity of, a claim or its
amount, or otherwise as evidence of conduct or statements made in
compromise negotiations.”); 42 U.S.C. §1306 (prohibiting disclosure of
S5A and DHHS records), and those federal statutory privileges listed ar
Cert. Amicus Br. OF La. at 15 v 5 and C. Mueller & L. Kirkparrick, 2
Federal Evidence, §173 at 240-251 {2d Ed. 1994),
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CONCLUSION

Congress has determined that Section 409 will “enhance
the safety of the nation's highways and, in the long run
reduce the number of people killed and injured in accidents
that could be avoided by systematic analysis, and that this
poal outweighs the barriers that it creates for litigants
attemnpling to prove that a state’s negligence contributed to
their injuries.” Coniker, 695 N.Y.S. 2d at 495. In so doing,
Congress foists nothing on states but—as a  concession fo
state inferests—oflfers them an incentive to willingly partici-
pate in a voluntary program that enhances the safety of their
traveling public while also protecting their collection and
compilation of necessary records and data. Nevertheless, in
alleged pursuit of “state’s rights,” the Washington Supreme
Court nullifies a sfate s discovery and evidentiary praotection,
jeopardizes the safety of that state’s citizens and undermines
bedrock principles of federalism. Indeed, the state court not
only rejects its responsibilities under the Supremacy Clause
and thzreby upsets the balance between federal and state
power intended by the framers, but disregards even the
authorized policy decisions of its own séate's legislative and
executive branches.

One of Justice Holmes® and history’s’ criticisms of Loch-
ner v. New York, 198 11.8. 45 (19035) is that its test for
constitutional legislation depended on whether a majority of
the Court agreed with the law, when in fact a judge’s
“apreement or disagreement has nothing to do with the right
of a majorily to embody their opinions in law.” Jid at 75
(Homes, ., dissenting). If the Washington State Supreme
Court is not reversed and its approach to the relationship
between state and national governments is allowed to stand,
the foundation for & new “Lochner Era” will have been laid—

L]

" See generally Bernard Schwartz, A4 History Of the Supreme Court at
190-158 (1993) (“Aside from Dred Scotr itself, Lochner v, New Fork is
now considered the most discredited decision in Supreme Court history.™)

S EPTT——
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this time allowing every stafe couwrt to sit as a super-
legislature substituting its judgment for that of all the states’
representatives in the national Congress. Further, Guillen
will have done so by establishing an il defined principle that
provides no real guidance for constitutional analysis, imposes
no rzal limit on uncontralled state court activism and tar-
nishes “states rights™ by using it us mere “cover™ for defeat-
tng federal laws with which a court dfﬁﬂgﬁttﬁ.s If s0, Guilfen
will have accomplished what the founders strove so hard to
avoid in replacing the ineffective and short lived Articles of
Confederation with our present more than two hundred year
ald Constitution. In short, in Guiflen:

[T]he world would have seen, for the first time, a system
of government founded on an inversion of the
fundamental principles of all government; it wou'd have
seen the authority of the whale society everywhere
subordinate to the authority of the parts; it would have
seen a monster, in which the head was under the
direction of the members,

The Federalist No. 44, at 281 (C. Rossiter ed. 1961)

(J. Madison).

Instead, “the Supremacy Clause gives the Federal Ciovern-
ment ‘a decided advantage in the delicate balance’ the
Constitution strikes between state and federal power,” New
York v. United States, 505 U.S. at 159 (quoting Gregory .
Asheroft, 501 U.S, 452, 460 (1991)}—especially where as
nere the exercise of that power creztes a cooperative and
volurtary venture between federal and state povernment,
supported by the stares, beneficial to the states and protective
of the citizens of the states. Because Guillen v. Pierce County
is in fundamental confliet with both the Supremacy Clause

¥ See generally Forrest McDonald, States Rights and The Union:
Tmpreviiem in fmperio (2000} {chronicling, among other things, how *“states
rights” throughout American history hes been used by interest groups
wher out of naiional power and ignored by them when in power.)
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and this Court’s constitutional jurisprudence, pelitioner
respectfully requests that decision be reversed and the
documents and information  sought by plaintifis  from
petitioner and other governmental agencies be  held
privileged.

Respectfully submitted,

GERALD A, HORNE ;
Proseculing Atlorney !

DANIEL R, HAMILTON *

Susan P.JENSEN :
Deputy Prosecuting Attorneys |

955 Tacoma Avenue South '

Suite 301

Tacoma, WA 93402
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APPENDIX

RCW 4.28.080

Service made in the modes provided in this section shall be
taken and held to be personal service, The summons shall be
served by delivering a copy thereof, as follows:

(1) TFthe action be against any county in this state, to
the county auditor or, during normal office hours, to the
deputy auditor, or in the case of a charter county,
summons may be served upon the agent, if any,
designated by the legislative authority,

{2) If against any town or ncorporated city in the
state, to the mayor, city manager, or, during normal
office hours, to the mavyor's or city manager’s designated
agent or the city clerk thereal,

(3) If against a school or fire district, to the super-
intendent or commissioner thereaf or by lcaving the
same in his or her office with an assistant superin-
tendent, deputy -commissioner, or business manager
during narmal business hours.

(4) If against 2 railroad corporation, to any station,
freight, ticket or other agent thereaf within this state.

(5) If against a corporation owning or operating
sleeping cars, or hotel cars, o any person having charge
of any of its cars or any agent found within the state,

{6) I against a domestic insurance company, to any
agent authorized by such companv 1o solicit insurance
within this state.

(7) Ifagainst a foreign or alien insurance company, as
provided in chapler 48.05 RCW,

(8) If against a company or corporation doing any
eXpress business, to any agen! authorized by said
company or corporation to receive and deliver express
matters and collect pay therefor within this state,
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(9) If the suit be against a company or corporation
other than those designated in the preceding subdivisions
of this section, to the president or other head of the
company or corporation, the registered agent, secretary,
cashier or managing agent thereof or to the secretary,
stenographer or office assistant of the president or other
head of the company or corporation, registered agent,
secretary, cashier or managing agent.

(10) If the suit be against a foreign corporation or
nonresident  joint  stock  company, partnership or
association doing business within this state, to any agent,
cashier or secretary thereof.

(11) If against a minor under the age of fourteen
years, 10 such minor personaily, and also to his or her
father, mother, guardian, or if there be none within this
state, then to any person having the care or control of
seeh minor, or with whom he or she resides, or in whose
service he or she is employed, if such there be.

(12) If against any person for whom a guardian has
been appointed for any cause, then to such guardian.

(13} If against a foreign or alien steamship company
or steamship charterer, to any agent authorized by such
company or charterer to solicit cargo or passengers
for transportation to or from ports in the state of
Washington.

(14) If against a self-insurance program regulated by
chapter 48.62 RCW, as provided in chapter 48.62 RCW,

(15) In all other cases, to the defendant personally, or
by leaving a copy of the summons at the house of his or
her usual abode with some person of suitable age and
discretion then resident therein.

(16) In lieu of service under subsection (15} of this

section, where the person cannot with reasonable dili-
gence be served as described, the summons may be
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served as provided in this subsection, and shall be
deemed complete on the tenth day after the required
mailing: By leaving a copy at his,or her usual Imailing
address with a person of suitable age and discretion who
is a resident, proprietor, or agent thereof, and by
thereafter mailing a copy by first class mail, postage
prepaid, to the person to be served at his or her usual
mailing address. For the purposes of this subsection,
“usual mailing address™ shall not include a United States

postal service post office box or the person’s place of
employment.

ROCW 4.92.000

The state of Washingten, whether acting in its govern-
mle?la[ ar proprigtary capacity, shall be liable for damages
arising out of its tortious conduct to the same extent as if it
were 2 private person or corporation,

RCW 4.96.010

(I} All local governmental entities, whether acting in a
governmental or proprietary capacity, shall be liable for
damages arising ou! of their tortious conduct, or the tortious
conduct of their past or present officers, employees, or
volunteers while performing or in good faith purporting to
petform their official duties, to the same extent as if they
were a private person or corporation. Filing a claim for
damages within the time allowed by law shall be a condition
precedent to the commencement of any action claiming
damages. The laws specifying the content for such claims

shall be Iih_eraII:,- construed so that substantial compliance
therewith will be deemed satisfactory,

(2) Unless the context clearly requires otherwise, for the
PUrpOses f:f this chapter, “local governmental entity” means a
county, city, town, special district, municipal corporation as
defined in RCW 39.50.010, quasi-municipal corporation, or
public hospital.
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{(3) For the purposes of this chapter, “volunteer” is defined
according o RCW 51.12.035.

WAC 136-28-010

RCW 36.73.070(1) authorizes the county road adminis-
tration board to establish standards of good practice for the
administration of county roads and the efficient mevement of
people and goods over county roads. In order to implement
the requirement of the National Highway Safety Act of [966
that requires all states, in cooperation with their various local
governments, 1o collect, compile and make reports o the
National Highway Safety Bureau of Accident Statistics in
cach state, the county road adrunistration board has acted o
coordinate the activities of the county engineers and the state
patrol. Each county engineer is to cooperate in this effort by
following the procedure outlined below.

WAC 136-28-020

The state patrol collects accident reports from all law
enfarcement agencies and receives accident reports from
individual drivers. Periodically, the state patrol will send or
deliver to the county engineer’s office in ezch county
reports concerning accidents cccurring on county roads in
that county.

The county engineer will anzlyze each report and indicate
within the appropriate spaces on the report the county
number, the county road number, the milzpoint and, if
applicable, the road number of the intersecting county road at
which the accident accurred. The county engineer shall also
indicatz in the appropriate space as to whether the location is
rural or urban,

The codedireports will be returned to the records section of
the state patrol within two weeks of receipt.

Should the county engineer determine any accident report
location is not on a road contained within the letest county

-,
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m‘ad log, he/she shall return the acc:id;:m report, uncoded,
mth a transmittal letter indicating to the best of his/her
knowledge the appropriate jurisdiction such as private

road, state highway, city street, other state agency, federal
agency, etc.

WAC 136-28-030

(_[} The county number shall be that particular number
assigned to each county by the state office of financial
management for county identification purposes.

(?) The county road number shall be that particular five-
dgigit number, including both leading and trailing zeros if
applicable, assigned to each county road according to the
county’s latest county road log. No local names or numbers
or other nomenclature shall be used in coding,

[3}, The milepeint shall be determined as accurately as
pracucut?le from a comparison of information on the accident
report with the latest county road log.

(4) Accidents at an intersection with a state highway will
be coded by the state department of transportation.

(3} Ta ensure uniformity, accidents at the intersection of

any two county roads shall be coded to a road in the
fullowing priority order

(a) The road with the higher functional class;
(b) The road that is the through route;
{c) The road with the lower road number.

.{5} Accidents on roads and/or at intersections with dual
Clly-county or counly-county responsibilities shall be coded
in general accordance with the procedurss outlined herein
based on a mutual understanding between the several Juris-

dictions involved.
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Washington Constitution, Article 11, Section 1

The several counties of the Territory of 1l’n.-lrnsl‘]ingt-:}n
existing at the time of the adoption of this Constitution are
hereby recognized as legal subdivisions of this state.

Washington Constitution, Article 11, Section 4

The legislature shall establish a system of county gov-
emnment, which shall be uniform throvghout the state except
as hereinafier providsd, and by general laws shall provide _fDr
township organization, under which any county may organize
whenever a majority of the qualified r:ltcu:.rrs of such county
voting at a general election shall so dr:ld_crrlmnc; and whenever
a county shall adopt township organiZation, the assassmcm
and collection of the revenue shall be made, and the husm?ss
of such county and the local affairs of the se*-lreral townships
therein, shall be managed and transacted in the manner
prescribed by such general law,

Any county may frame a “Home Rule” charter for its own
government subject to the Constitution and_laws of this state,
and for such purpose the legislative authority l::f such county
may cause an election to be had, at wh]'ch election there shall
be chosen by the qualified voters of said county not less than
fifieen (15} nor more than twenty-five [25_] freeholders
thereof, 25 determinad by the legislative authority, who sl'iall
have been residents of said county for a period of at least five
(5) years preceding their election and who are lhemse_lwﬂ:s
qualified electors, whose duty it shall be to convene within
thirty (30} days after their election and prepare and propose a
charter for such county. Such propﬂﬁr:ﬂ charter Shﬂu. be
submitied to the qualified electors of ga:d county. arfd'ﬂ‘ a
majority of such qualified electors voting thercon ratify the
same, it shall become the charter of said county and Isl!al[
hecoma the organic law thereof, and supersede any e:uitmg
charter, including amendments thereto, or any existing form
of county government, and all special laws inconsistent with
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such charter. Said proposed charter shall he published in two
(2} legal newspapers published in said county, at least once a
week for four (4) consecutive weeks prior to the day of
submitting the same (o the electers for their approval as above
provided. All elections in this section autharized shail only be
had upon notice, which notice shall specify the object of
calling such clection and shall be given for at least ten (10)
days before the day of election in all election districts of said
county, Said elections may be general or special elections and
except as herein provided, shall be governed by the law
regulating and controlling general or special elections in said
county. Such charter may be amended by proposals therefor
submitted by the legislative authority of said county to the
electors thereof at any general election after notice of such
submission published as above specified, and ratified by a

majority of the qualified electors voting therean. In

submitting any such charter or amendment thereto, any

altemate article or proposition may be presented for the

choice of the voters and may be voted an separately without

prejudice Lo others,

Any home rule charter proposed as herein provided, may
provide for such county officers as may be deemed necessary
o carry out and perform all county functions as provided by
charter or by general law, and for their compensation, but
shall not affect the election of ihe prosecuting attorney, the
county superintendent of schools, the judges of the superior
court, and the justices of the peace, or the jurisdiction of
the courts.

Notwithstanding the foregoing provision for the cailing of
an election by the legislative authority of such county for the
election of freeholders to frame a county charter, registered
volers equal in number to ten (10) per centum of the voters of
any such county voting at the last preceding gencral election,
may al any time propose by petition the calling of an election
of freeholders. The petition shall be filed with the county
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auditer of the county at least three (3) months before any
general election and the proposal that a board of frecholders
be elected for the purpose of framing a county charter shal.l be
submitted to the vote of the people at said general election,
and at the same election a board of freeholders of not less
than filteen (15) or more than twenty-five (25), as fixed in the
petition calling for the election, shall be chosen to draﬁ_ the
new charter. The procedure for the nomination of qualified
electors as candidates for said board of freeholders shall be
prescribed by the legislative authority of the county, ar:id the
procedure for the framing of the charter and the submission of
the charter as framed shall be the same as in the case of a
board of frecholders chosen at an elgction initiated by the
fegislative authority of the county.

In calling for any election of freeholders as provided in rlhis
section, the legislative authority of the county shall apportion
the nuinber of [reeholders to be elected in accordance rwuh
either the legislative districts or the county ::ummisa:uraf:r
districts, if any, within said county, the number of sa!d
frecholders to be elected from each of said districts to be in
proportion to the population of said districts as nearly as
may be.

Should the charter proposed receive the affirmative :mtc_nr
the majority of the electors voting thereon, the la_zgtslau_ve
authority of the county shall immediately call such special
election as may be provided for therein, if any, an_d the county
government shall be established in accordance with the terms
of said charter not mare than six (6) months after the election
at which the charter was adoepted,

The terms of all elective officers, except the prr_:-secuting
attorney, the county superintendent of schools, the judges ‘f'f
the superior tourt, and the justices of the peace, who are in
office at the time of the adoption of a Home Rule C]Iia;ler
shall terminate as provided in the charter. All appointive
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officers in office at the time the charter goes into effect,
whose positions are not abolished thereby, shall continue
until their successors shall have qualified.

After the adoption of such charter, such county shall con-
tinue to have all the rights, powers, privileges and benefits
then possessed or thereafter conferred by general law. All the
powers, authority and duties granted to and imposed on
county officers by general law. except the prosecuting attor-
ney, the county superintendent of schools, the judges of the
superior court and the justices of the peace, shall be vested in
the legislative authority of the county unless expressly vested
in specific officers by the charter. The legislative authority
may by resolution delegate any of its executive or
administrative powers, authority or duties not expressly
vested in specific officers by the charter, to any county officer
or officers or county employee or employees.

The provisions of sections 5, 6, 7, and the first sentence of
section & of this Arbicle as amended shall not apply to
counties in which the govermnment has been established by
charter adopted under the provisions hereof. The authority
conferred on the board of county commissioners by Section
[5 of Article Il as amended, shall be exercised by the
legislative authority of the county.

Washington Constitation, Article 11, Section 5

The legislature, by general and uniform laws, shall provide
for the election in the several counties of hoards of county
commissioners, sheriffs, county clerks, treasurers, prose-
cuting aitorneys and other county, township or precinet and
district officers, as public convenience may require, and shall
prescribe their duties, and fix their terms of office: Provided,
That the legislature may, by general laws, classify the
counties by population and provide for the election in certain
classes of counties certain officers who shall exercise the
powers and perform the duties of two or more officers. [t
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shall regulate the compensation of all such officers, in
proportion to their duties, and for that purpose may classify
the counties by population: Provided, That it may delegate to
the legislative authority of the counties the right 1o prescribe
the salaries of its own members and the salaries of cther
county ofTicers. And it shall provide for the strict account-
ability of such officers for all fees which may be collected by
them and for all public moneys which may be paid to them,
or officially come into their possession,

%
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