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STATEMENT OF INTEREST OF AMICI CURIAE?!

The Nationd Adan Peacific American Legd Consortium
(“NAPALC’) is a nationd, nonprofit, nonpartisan
organization whose misson is to advance the legd and civil
rights of AdanPecific Americans. NAPALC is committed
to supporting afirmative action as a way of ensuring equd
opportunities for women and minorities. NAPALC focuses
on educating policymakers, corporations, inditutions, and
the generd public on the facts and importance of affirmative
action to the Asan-Pecific community, and works with other
avil rights organizations and policymakers to ensure that
afirmative action programs are gppropriate and effective and
that they address Asian-Pecific American concerns.

The Adan Law Caucus (“ALC’) is a nonprofit, public-
interest  legal organization whose misson is to promote,
advance, and represent the civil rights of AsanPacific
Idander communitiess. Founded in 1972, the ALC is the
nation's oldest Adan-Pedfic Idander avil rights legd
organization. The ALC has provided legd services and
community  education on  dfirmdive action and
discrimination, represented  individuds  in discrimination
auits, and conducted loca and regiona policy advocacy on
affirmative action.

The Asan American Legd Defense and Educaion Fund
(“AALDEF’), founded in 1974, is a nonprofit civil rights
organization based in New York City. AALDEF protects
and promotes the cvil rights of Asan Americans through

! Pursuant to Supreme Court Rule 37.3(a), Amici have obtained consent
from Pditioner and Respondents to file this brief. Pursuant to Supreme
Court Rule 37.6, Amici note that the position they take in this brief has
not been approved or financed by Respondents or their counsd. No
counsd for Petitioner or Respondents had any role in authoring this brief.
The written consents of Petitioner and Respondents have been filed with
the Clerk of the Court pursuant to Supreme Court Rule 37.3(a).



litigation, legd advocacy, and community education.
AALDEF has chdlenged discrimination on the bass of race,
nationd origin, and immigration datus in both the public and
private sectors, and works to secure for Adan Americans
opportunities denied to them as a result of ther higtoric
excluson from the maindream of American life and of ther
legacy of discrimination sanctioned by law.

The Adan Pacific American Legd Center (“APALC’) is
the leading organization in Southern Cdifornia dedicated to
providing the growing Adan-Pedfic American community
with  multilingud, cuturdly sendtive legd  services,
education, and civil rights advocacy.

The Asan Law Alliance (“ALA”), founded in 1977, is a
nonprofit, public-interes legd organization with the misson
of providing equal access to the judice sysem for the Asan
and Peacific Idander communities in Santa Clara County,
Cdifornia  ALA has provided community education and
legd sarvices on  dffirmaive action and discrimination
ISues.

The Organizaion of Chinese Americans, Inc. (“OCA”) is
a nonprofit nonpartisan civil rights organization dedicated to
ensuring the equdity of Chinee Ameicans Adan
Americans and dl Americans in the United States.  Founded
in 1973, OCA currently represents over 10,000 members in
41 chapters and 26 college affiliates. OCA has worked to
ensure that AdanPecific Americans have had equd
opportunities and access to education and the business world,
aswell as career opportunities.

The Nationd Adan Pacific American Bar Association
(“NAPABA”) is the nationd professond association of
AganPacific American attorneys, judges, law professors,
and law students. NAPABA was incorporated in 1989 to
represent and advocate for, on a nationa leve, the interests
of AdanPacific American atorneys and ther communities.
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To advance its gods NAPABA monitors legidative
developments and judicid appointments, and advocaies on
issues of importance to AsanPacific American lawyers and
their communities

The Nationd Federation of FHlipino American
Asociations  (“NaFFAA”)  is  a  private,  nonprofit,
nonpartisan, tax-exempt organization established in 1997 to
promote the welfare and wedl-being of dl Hlipinos and
Hlipino-Americans throughout the United States. NaFFAA
joins this amici curiae brief to inform this Court about the
benefits for Adan Ameicans resulting from  equd
opportunity programs and paliciesin public contracting.

The Japanese American Citizens League (“JACL”),
founded in 1929, is one of the oldet and largest Adan
American nonprofit, nonpartisan organizations committed to
securing and  upholding the human and cvil rights of
Americans of Japanese ancestry and others.  During World
War I, Jgpanese Americans were denied condtitutional
rights and were incarcerated by the United States for no
resson other than their ethnicity. Through JACL and other
groups, those who were wrongfully forced into internment
camps obtained redress, but discrimination againgt Japanese
Americans remains an issue.  Knowing the harm caused by
discrimination and the importance of programs that counter
the effects of discrimination, JACL has worked hard to
educate people on the need for affirmative action programs.

The Southwest Center for Adan Pacific American Law
(“SCAPAL”) is a nonprofit public-benefit corporation
formed by concerned professonas from San Diego's legd,
busness, and academic communities for the purpose of
preserving and protecting the legd rights of individuds in
the San Diego region who do not have adequate access to the
legdl system.



This case addresses federd efforts to remedy past and
present discriminatory  practices within  federal  government
contrecting that have led to the underutilization of minority-
owned busness enterprises (“MBES’) and women-owned
busness enterprises (“WBES). Specificdly, this case
addresses the appropriate role that the United States
Depatment of Transportation's Disadvantaged Business
Enterprise program (the “DBE Program” or “Program”)
plays in remedying past discrimingtion by rasng the
utilizetion of qudified MBEs and WBEs to leves that reflect
jusice ad far play — issues tha long have been of vitd
concern to dl amici curiae (collectivdy, “Amici”). The
decison of this Court will affect not only the program at
isue but dso dgmila public contracting  programs
adminigered by loca and state governments.  Accordingly,
because of the broad impact of the decison here, Amici have
an important and subgtantid interest in the outcome of this
case.

SUMMARY OF ARGUMENT

Petitioner chdlenges the Court of Appeds decison that
the DBE Program is narowly talored to further Congress
compdling interes in eradicating racid discrimination and
its effects in federa highway trangportation contrecting.  In
creating the DBE Program, Congress made extendve
findings that racd disrimingion agang minority-owned
busnesses, including those owned by AdganPadfic
Americans, is a pevadve problenm that compes a
nationwide, federal solution.  Congress fashioned such a
solution by creating a rebuttable presumption that individua
members of certain higoricaly discriminaied-againgt groups,
induding AgsanPedfic Ameicans suffer  socid  and
economic  dissdvantages  that  judify  limited remedid
measures that dlow them to compete farly for government
contracts. This brief deals the continuing racid



discrimingtion agang AdanPacific Americans that judtifies
this rebuttable presumption.

As this brief demondrates, Congress findings that Asan
Pecific Americans suffer  discrimination  in - government
contracting must be placed in a broader higtorica context of
discrimination.  AdanPecific Americans have experienced
racid discrimingtion in virtudly dl aess of public and
private life. Snce this nation's ealiex days racidly
discriminatory federd, date, and private actions have denied
AsanPadific Americans basc rights in aress as diverse as
immigration and citizenship, land ownership and education,
business, and, ultimately, government contracting.

Congress  findings, which ae wel supported by
numerous other sources, demondrate the existence of direct
discrimingtion agang AsanPacific- American-owned
busnesses in the awarding of federa government contracts.
In addition to direct discrimination, other, more ingdious
means of racid discrimination aso prevent Asan-Pedific
Americans from competing for federd government contracts.
By limiting available opportunities for funding, training, and
experience, racid discrimination  blocks  Agan-Padific
Americans from edablishing contracting businesses in the
fird ingdance. Then, by excduding AsanPacific Americans
from the “old boy” networks criticd to contracting decisions,
racid discrimination  prevents even those Asan-Padfic
Americans who are able to dtart businesses from competing
on a far bass for many government contracts. Racid
discrimination further blocks far competition because it
often results in, among other things, higher price quotations
from suppliers, bid-rigging, and blocked access to bonding
and financing from commercid lenders.

The ocontinuing higory of disorimingion more  than
judtifies the DBE Progran’'s rebuttable presumption that
AsanPecific Americans are disadvantaged as a result of
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racid discrimination in competing for federd contracts.
Accordingly, this Court should uphold the Court of Appeds
conclusion that the DBE Program satisfies Strict scrutiny.

ARGUMENT
l. INTRODUCTION

It is wdl edablished that a federd progran may
conditutiondly apply race-conscious remedies so long as it
is narowly talored to serve a compeling governmentd
interest. See, e.g., Adarand Constructors, Inc. v. Pena, 515
U.S. 200, 235-36 (1995) (“Adarand I"); City of Richmond v.
J.A. Croson Co., 488 U.S. 469, 507-08 (1989). The scrutiny
given to such a program, dthough drict, is not fad. See
Adarand | 515 U.S. a 237. Here, the Court of Appedls,
aoplying  drict scrutiny,  correctlly  agreed  with  the
government's argument that the DBE Program was an
gopropriate  means of “remedying the effect of racid
discrimination and opening up federd  contracting
opportunities to members of previoudy excluded minority
groups” Adarand Constructors, Inc. v. Sater, 228 F.3d
1147, 1164 (10th Cir. 2000) (internal citation omitted)
(“Adarand 11”). The Court of Appeds correctly found that
the DBE Progran was narowly talored to further the
govenment's  compelling interet  in  “eradicaing the
economic  roots of radd disiminaion in highway
trangportation programs funded by federd monies” Id. at
1176. The Court of Appeds based this concluson on a
detalled review of Congress subdantid findings regarding
discrimination againg minoritiesin public contracting.

Petitioner chdlenges the Court of Appeds decison,
assting, among other things, that the government faled to
demondrate that the Program serves a compdling interest.
Petitioner urges this Court to adopt the view that the drict
scrutiny  requirements never can be sdisfied by a racid
classficaion in  government contracting, see Petitioner’s

6



Brief on the Merits (“Pet. Brief”) at 21-22, a view that this
Court dready rgected in Adarand I See Ararand | 515
US a 237 (“[W]e wish to dispe the notion that drict
sorutiny is ‘drict in theory, but fad in fact’™”) (citation
omitted); see also Croson, 488 U.S. at 493-94 (remedying
past discrimination is a compelling governmentd interest);
Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 301-02
& nd4l (1978) (discussing government authority to take
remedid messures to dlevide past  discrimingtion).
Petitioner dso tekes issue with the evidence that racid
discrimination causes recid dispaities in the contracting
industry and asserts that Congress made inadequate findings
even with respect to the fact of discrimination. See Pet. Brief
a 28 (speculating that Congress motivation was “racid

politics” not remedying discrimination).

Contrary to Petitioner's assartions, and as the Court of
Appeds recognized, Congress found an extensve history of
discrimination that disadvantages minority-owned
busnesses, and Adan-Pedfic-American-owned businesses
in paticular, in the context of government contracting. See
infra § I11.> In the DBE Program, Congress sought to
remedy this higory of discrimination by cregting a rebuttable
presumption that individua members of certan higoricaly
discriminated-against groups, incduding  Asan-Padific
Americans, have suffered socid and economic disadvantages
that judify limited remedid messures tha dlow minorities

2 See also 144 Cong. Rec. H3945-02, H3957 (1998) (statement of Rep.
Norton) (debate over Conference Report on H.R. 2400, Transportation
Equity Act for the 21st Century) (referencing twenty-nine Congressiond
hearings on discrimination in public contracting between 1980 and 1995
to support the propostion that “there is a raft of evidence of
discrimination in the transportation construction industry.”)

7



to compete fairly for government contracts®  Congress
findings more than judtify this rebuttable presumption.

This brief describes the widespread discrimination against
AsanPeacific Americans that judifies the DBE Program's
rebuttable presumption that AsanPacfic-American-owned
busnesses ae disadvantaged in government contracting.
Frd, this brief discusses the hisory of pervasve
discrimination agang AsanPecific Americans tha served
as the context for Congress edablisiment of the DBE
Program. Next, this brief discusses the extensve evidence
(in both the congressond findings and in academic and
datigicd dudies) of discrimination agang  Adan-Pecific
Americans in public contracting. The brief demongrates not
only that AdanPecific Americans are underutilized in public
contracting, but aso that discrimingion in numerous aress
related to contracting prevents them from competing on an
equal basisfor public contracts.

% Because the DBE Program employs a rebuttable presumption, the
Program does not go as fa as other programs that the Court has
congdered, such as the set-asde program in Croson or the quota program
in Bakke. To the contrary, if individud members of traditiondly
dissdvantaged groups have overcome the effects of present and past
discrimination so that they no longer are disadvantaged, the presumption
may be rebutted. See Transportation Equity Act for the 21st Century,
Pub. L. No. 105178, §1101(b), 112. Stat. 107, 113 (1998); 49 CF.R.
§26.67 (2001) (discusing rebutteble presumption criteria). Indeed, as
the DBE Program achieves its gods, the presumption will be rebutted
more and more frequently. Additionally, Congress provided for
companies owned by members of groups other than specified racid or
ethnic minorities to qualify as DBEs where those individuds can show
that they have suffered qudifying disadvantage. Seeid.  Indeed,
Petitioner itsdf has goplied for and been granted DBE daus under
Colorado’ s DBE program. See Adarand 11, 228 F.3d at 1157.

8



. CONGRESSENACTED THE DBE PROGRAM
IN THE CONTEXT OF A CONTINUING
HISTORY OF WIDESPREAD
DISCRIMINATION AGAINST ASIAN-PACIFIC
AMERICANS

The disrimination in government contracting addressed
in the DBE Program must be understood in the context of a
widespread higtory of racid discrimination that has affected
AdanPacific Americans in virtudly every aspect of life —
from ditizenship to immigration; from fundamenta persond
rights to busnes and professond life and, ultimatey, in
government  contracting. Unfortunately,  discrimination
againg Asan-Pacific Americans is not merdly a problem of
the padt; it continues to this day. Thus, Congress attempt to
remedy discrimination in the government contracting context
represents an  effort to begin to bresk the cyce of
discrimination and disadvantage.

A. Asian-Pacific Americans Historically Have
Suffered Extensive Racial Discrimination

From the very beginnings of American higory, ASan
Pecific Americans have faced governmenta discrimination
that has prgudiced their ability to exercise the most basic
rights. In 1790, among the firs acts of the new federd
Congress was to bar AsanPacific Americans and other
minorities from becoming naturdized citizens  See, egq.,
Naturaization Act of March 26, 1790, ch. 3, 1 Stat. 103
(1790) (repedled 1795). Sating in the mid-1800's,

4 This prohibition lasted until 1952 for people of Japanese and Korean
ancestry.  See Immigration & Nationdity Act, Pub. L. No. 82-414, ch.
477, 66 Sat. 163 (1952); see also Pat K. Chew, Asian Americans. The
“Reticent” Minority and Their Paradoxes, 36 Wm. & May L. Rev. 1, 17
& n59 (19%4) (discussing repeding of discrimingory  immigration
datutes). The courts, too, permitted exclusionary discrimination against
Asan-Pacific Americans in citizenship. See, e.g., United States v. Thind,

(Continued ...)
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immigration laws severdy redricted the &bility of Adan
Pacific Americans to enter the United States®  Indeed,
between 1917 and 1965, the United States enacted no fewer
than five dautes intended to diminate or limit Adan and
Pedific Idander immigration.® Indeed, it was not until 1965
that discriminatory quotas were hdted agangt Asan Pecific
immigration.” Disrimingtion agang  Adan  immigration

(... Continued)
261 US 204, 214 (1923) (upholding congressond intent to “exclude
Asatics generdly from citizenship”); Ozawa v. United States, 260 U.S.
178 (1922) (holding Japanee immigrant continuoudy residing for
twenty yearsin the U.S. to beineligible for citizenship).
® See, e, Chinee Excluson Act, ch. 126, 22 Stat. 58 (1882) (repedled
1943) (generdly suspending entry of Chinese laborers to the United
Saes for a period of ten years); Angdo N. Ancheta, Race, Rights and
the Asian American Experience 25 (1998) (' Race, Rights’) (“The Page
Law of 1875 [ch. 141, 18 Stat. 477 (1875)] was directed a preventing the
entry of proditutes, but immigration officials limited the entry of al
Chinese women by classifying them as progtitutes’).
® See, e.g., U.S. Dep't of State, Papers Relating to the Foreign Relations
of the United States vol. 2 a 339 (1939) (collected correspondence
comprisng the so-cdled “Gentleman’'s Agreement,” which limited
Japanese immigration); Act of February 5, 1917, Pub. L. No. 64-301, ch.
29, 39 Sa. 874 (1917) (repeded 1952) (banning immigration from
dmogt dl countries in the AsaPecific region); Act of May 19, 1921,
Pub. L. No. 67-5 ch. 8, 42 Sa. 5 (1921) (repeded 1952) (limiting
immigration based on nationdity); Immigration Act of 1924, Pub. L. No.
68-139, ch. 190, 43 Sa. 153 (1924) (limiting Adan immigration)
(repedled 1952); Tydings-McDuffie Act of 1934, Pub. L. No. 73-127, ch.
84, 48 Sa. 456 (1934) (repeded 1952) (imposing annuad quota of fifty
Filipino immigrants).
"See e.g, William Pham, Section 633 of IIRIRA: Immunizing
Discrimination in Immigrant Visa Processing, 45 U.CL.A. L. Rev. 1461,
1471 (1998) (“Pham”) (explaning how “Congress enacted the
Immigration and Nationdity Act of 1965 and replaced the archac
nationd origins quotas system with a more neutrd preference system
based primarily on U.S. family ties and employment needs’); Katherine
Tonnas, Out o a Far Country: The Sojourns of Cubans, Vietnamese,
Haitians, and Chinese to America, 20 SU. L. Rev. 295 (1993)
(Continued ....)
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continued through the 1980s and 1990s in the often uneven
resctions to the recent waves of Vietnamese and Chinese
politicdl refugees® The rdativey few Asans and Padific
Idanders who overcame the discriminatory immigraion laws
faced high bariers to the exercise of the rights that this
country holds out as the promise of its founding, including
(among others) the rights to own land® to marry,'® and to
obtain an education.** Perhaps the most egregious example
of the effects of disoimingion agang AdganPacific
Americans, though, was the brutd internment of
gpproximately 120,000 Japanese Americans during World

(... Continued)

(“Tonnas”) (Chinese immigration faced “an age of excluson from 1882-
1965").

8 See e.g., Pham, 45 UCLA. L. Rev. a 1474-80 (discussing history of
discrimingtion in  visa and refugee  gpplications of  Vietnamese
immigrants); Tonnas, 20 SU. L. Rev. a 32329, 33843 (discussing
both Vietnamese and Chineseimmigration).

% See discussioninfra, pp. 12-13.

10 5ee e.g, Ancheta, Race, Rights, a 30 (noting that laws prohibiting
intermarriage with Adans were “common in Western dates, and many
laws remained on the books until the United States Supreme Court ruled
them to be uncondtitutiona in[Loving v. Virginia, 388 U.S. 1 (1967)]").
"1ike other recd minoriies Asan-Pedfic American children were
required to atend segregated schools  See, eg., Rondd Tekeki, A
History of Asian Americans. Strangers From A Different Shore 201
(1998) (deting that “the San Francisco Board of Educaion directed
principds to send al Chinee, Jgpanese and Korean children to the
Oriental School”) (internd quotations omitted); see also Lum v. Rice,
275 US 78, 8687 (1927) (epplying separatebut-equa doctrine of
Plessy v. Ferguson, 163 U.S. 537 (1896), to Chinese citizens). Asan-
Pacific Americans have continued to face hadships resulting from
discriminatory  rules regarding language ussge  See, e.g., U.S. English,
Inc. officid webdte, available at http://www.us-english.org/ind/ (visited
July 3, 2001) (noting that 26 dates currently have English-only statutes
on their books).
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War Il. See Korematsu v. United Sates, 323 U.S. 214
(1944) .12

AganPecific Americans adso have uffered
discrimination in business. For example, between 1873 and
1884, SanFrancisco enacted fourteen ordinances with a
discriminatory intent to redtrict the economic growth and
advancement of Chinese laundries. See Yick Wo v. Hopkins,
118 U.S. 356, 373-74 (1886) (dtriking down ordinances as a
violation of equa protection because of the discriminatory
manner in which they were enforced); see also Sucheng
Chan, Asians: An Interpretive History 94 (1991)
(“Interpretive  History”) (documenting “[tlhe harassment
Chinese importers [and laundrymen] experienced”) .

Further, until as recently as the late 1940s, severa dates
prohibited Agan-Pacific Americans including American
born citizens of Adan descent, from owning land. See
Dudey O. McGovney, The Anti-Japanese Land Laws of
California and Ten Other Sates, 35Cadl. L. Rev. 7 (1947)
(detailing the higory of precluson of Jgpanese Americans
from land-ownership in deven dates). Under so-cdled
“Alien Land Laws” peoples of Asian descent could not buy
agriculturd land or lease it for long periods, preventing them
from edtablishing agriculturd busnesses.  See, e.g., Ancheta,
Race, Rights a 29 (discussng how Cdifornids Alien Land

2 |ronically, to support its position, Petitioner erroneoudy suggests that
Korematsu stands for the propostion that this Court dlows racid
classfications only in the face of threats to national security such as
egpionage and sabotege, see Pet. Brief at 19, a propostion that directly
contradicts Adarand | See Adarand |, 515 U.S. a 236 (recognizing that
the internment of Jgpanese Americans upheld in Korematsu was
“illegitimate” and citing Congressond finding that “these actions [of
relocating and interning civilians of Japanee ancestry] were caried out
without adequate security reasons . . . and were motivated largely by
racid preudice, wartime hyderia, and a falure of politica leadership”
(dterationsin origind; citation omitted).
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Law of 1913 prevented Japanese from establishing
agricultural  busnesses by “prohibiting [Japanese] persons
indigible for dtizenship from purchasng land in the date
and by limiting lease terms to three years or less’). In 1920,
“Cdifornias voters supported an initiaive . . . that ended the
ability of Adan diens to lease fam land dtogether.” Chan,
Interpretive History, a 47. Tha same initigive adso
prohibited them from purchasng land through corporations
or in the names of ther Americatborn children. See id.
Following Cdifornids exarple, numerous other dates
enacted smilar lawvs  See id.; see also Ancheta, Race,
Rights at 29-30; Keith Aoki, No Right to Own?: The Early
Twentieth-Century “Alien Land Laws’ as a Prelude to
Internment, 40 B.C. L. Rev. 37 (1998). This Court upheld
these discriminatory laws.  See, e.g., Porterfield v. Webb,
263 US. 225 (1923) (upholding the Alien Land Act of
Cdifornia); Terrace v. Thompson, 263 U.S. 197 (1923)
(affirming  dmilar Washington dae discriminatory  land
law). The lagt of these discriminatory land laws were not
repeded or struck down until the early 1950's. See, eg.,
Fujii v. California, 242 P.2d 617 (Ca. 1952) (striking down
Cdifornids Alien Land Law); Namba v. McCourt, 204 P.2d
569 (Or. 1949) (striking down Oregon’s Alien Land Law).

B. Discrimination Against Asan-Pacific
Americans Continues To This Day

Discrimination agang AsanPacific Americans
continues to this day. As recently as 1994, the United States
Commisson on Civil Rights found thet being of “Adan
descent” had a “negative effect” on an employee’'s chance to
move upward into management. Deborah Woo, The Glass
Ceiling and Asan Americans. A Research Monograph 42
(July, 1994) (unpublished manuscript) (citing to the U.S.
Comnm'n on Civil Rights, Economic Satus of Americans of
Asian Descent:  An Exploratory Investigation (1988))
(“Glass Celling and Asian Americans’) (copy lodged with
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the Clerk of the Court). Indeed, one recent study Stated that
Asan-Pecific Americans “face the worst chance [among dl
racid groups] of beng advanced into management
podtions” LEAP Adan Pacific American Pub. Policy Ing.
& UCLA Asan American Studies Cir., The State of Asian
Pacific America 215-216 (1993). Asan-Pacific Americans
have the lowest representation in the senior ranks in the
federd government. See U.S. Generd Acc’g Office, Senior
Executive Service: Diversity Increased in the Past Decade
109 (March 2001) (copy lodged with the Clerk of the Court)
(finding that, in 2000, only 164 % of career senior
executives in the federd government were AsanPacific
Americans). Also, a study of senior executives of Fortune
500 indugtrid corporations and Fortune 500 service firms
conducted in 1989 found that only 03% of survey
regoondents  reported  having  “Orientd”  ethnic  origin.
Korn/Ferry Int'l, Executive Profile: A Decade of Change in
Corporate Leadership 23 (1990) (copy lodged with the Clerk
of the Court). AdanPacific Americans aso experience a
lower return on their education than other groups. See Woo,
Glass Ceiling and Asian Americans, a 44 (discussing Asan
Pecific Americans “inability to find job opportunities
commensurate with [their] education and training”).

Moreover, as busness owners today, AsanPacific
Americans experience great disparities in ther revenues
compared to whiteeowned businesses. In 1987, Asan
Pecific Americans owned 2.6 % of dl U.S. busnesses, but
revenues from AdanPadfic-Americarowned  businesses
accounted for only 1.7% of totd revenues from dl
busnesses. See NAPALC, Asian Pacific Americans and
Public Contracting, 4 (1997) (“Public Contracting”) (copy
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lodged with the Clerk of the Court).®® Indeed, 1987 annua
recepts for AdanPadfic-Americanrowned  businesses
averaged $107,000, well below the $189,000 average for
busnesses owed by white men. See id. a 4-5 (citation
omitted). In fact, over one-third of AsanPacific-American
owned businesses had receipts of less than $10,000. Seeid.
at 6 (citation omitted).

Perhgps most ominous, though, is a recent sudy that
shows that many Americans continue to harbor deeply racist
views agang AsanPadfic Americans This sudy found
that approximady 25% of the American public hold
decisvely negative views of Chinee Ameicans, and that
32% believe that Chinese Americans are more loyd to China
than to the U.S. See Committee of 100, American Attitudes
Toward Chinese Americans and Asian Americans 12, 15
(Apr. 25, 2001), available at http:/Amww.committee100.org/
amer-att/amer-att.pdf. Indeed, the survey showed that 46%
of those surveyed bdieve that “Chinese Americans passng
on information to the Chinese government is a problem,” id.
a 25, and 23% said that they would be “uncomfortable’ if an
Asan American were eected presdent, in contrast to 15%
who would be uncomfortable with an Africanr American
Presdent. Id. at 29. Almost 25% of those polled believe
Chinese Americans are “taking away too many jobs from
Americans” ae “[o]verly aggressive in the workplace” and
“have too much power in the business world.” 1d. at 12-13.
Moreover, gpproximately 15% of those polled believed that
Chinese Americans were “[m]ore willing than others to use
shady practices,” and also that Chinese Americans are “two-
faced” and “conceited.” Id. a 13; see also Thomas B.
Edsl, 25% of U.S View Chinese Americans Negatively,

13 Amici believe this report to be among the most comprehensive studies
avaldble on disrimingion agangt Asan-Pecific Americans in public
contracting.
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Poll Says, Wash. Post, Apr. 26, 2001, a A4 (discussing
Committee of 100 survey results)!*  Disturbingly, the
underlying racism tha gave rise to Korematsu still gppears to
be with us today, and forms the backdrop that this Court
should consder in assessng Congress efforts to remedy
discrimination in the public contracting context.

(1. THE DBE PROGRAM ADDRESSESTHE
SUBSTANTIAL EVIDENCE OF
DISCRIMINATION AGAINST ASIAN-PACIFIC
AMERICANSIN GOVERNMENT
CONTRACTING

In creating the DBE Program, Congress recognized that
the broad higory of discriminaion agang AdanPecific
Americans  indudes  discrimination in  government
contracting. Congress repeatedly has considered the issue of
discrimingtion  agang  AdanPacific  Americans  in
government congtruction  procurement  contracts, finding
eech time tha racid discrimingtion againg AganPecific
Americans and its continuing effects have digorted the
market for public contracts. See infra 8 I11.A. Congress
findings and other evidence show that, in the government
contracting context, AdanPacific Americans are victims of
both direct discrimination, which prevents them from
receiving government contrects, and indirect discrimination,

4 The results of this survey are supported by other examples of
discriminatory  behavior in public life  High-profile incidents include
former Senator Alfonse d Amao's caricaturing Judge Lance Ito (a U.S.-
born citizen who spesks with a dandard American accent) in “an
exaggerated  Jgpanese  accent,” see Cynthia Kwe Yung Les Beyond
Black and White: Racializing Asian Americans in a Society Obsessed
with O.J., 6 Hagings Women's L.J. 165, 176 (1995), and recent incidents
of racebased violence agang AdanrPacific Americans see NAPALC,
Audit of Violence Against Asian-Pacific Americans (1999) (copy lodged
with the Clerk of the Court); Jerry Kang, Racial Violence Against Asian
Americans, 106 Harv. L. Rev. 1926 (1993).

16



which prevents them from acquiring the training,
connections, and financing to compete on an equa bass for
government contracts.  Those findings necessitate and judtify
the rebuttable presumption at the heart of the DBE Program
that Asan-Padific- American-owned businesses are
disadvantaged in government contracting.

A. Congress Made Extensive Findings That
Asian-Pacific Americans Suffer Direct
Discrimination In Gover nment
Contracting

Prior to the enactment of the DBE Program, Congress
made findings in the Smal Business Act (“SBA”), 15 U.SC.
§ 631, that minorities, incuding AdanPecific Americans,
ae “socidly disadvantaged because of ther identification as
members of a group that have suffered the effects of
discriminatory practices or dmilar invidious circumstances
over which they have no control.” 15 US.C. § 631(f)(1)(B)
(2000). Moreover, federa courts congdering allegations of
racid disrimination agangt AdantPecific Americans  in
public contracting have recognized Congress extensve
findings in the SBA. As one federd court explained,
“Congress has made findings specific to Adan Americans
... and post-enactment evidence bolsters those findings.”
Rothe Dev. Corp. v. United Sates Dept. of Defense, 49 F.
Supp. 2d 937 (W.D. Tex. 1999) (holding that congressional
findings regading discriminaion in public  contracting
agang AdanPadfic Americans and others were sufficient
to jusify a race-conscious federal program tha benefited a
KoreanrAmerican contractor). See also M.C. West, Inc. V.
Lewis, 522 F. Supp. 338, 347 (D. Tenn. 1981) (stating that
“MBE programs . . . of the Secretary of Transportation are
vaid efforts to promote minority busnesses. . . . Congress
has found that minority businesses are in need of remedid
assdance. . . paticularly in the congtruction industry. . . .").
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To ensure that the DBE Program complies with this
Court’s ruling in Adarand |, Congress made specific findings
regading recid  discriminaion  agang AsanPadific
Americans and others in public contracting. See Notice:
Proposed Reforms to  Affirmative Action in  Federd
Procurement, Appendix — The Compelling Interest for
Affirmative Action in Federal Procurement: A Preliminary
Survey, 61 Fed. Reg. 26042, 26050-63 (May 23, 1996)
(“Compdlling  Interest”) (cting approximady thirty
congressional  hearings snce 1980 regarding discrimination
agangt MBEs). For ingance, Congress found that “11
percent of Asan business owners had experienced known
ingdances of discrimination in the form of higher quotes from
suppliers”  1d. a 26061. Congress further found that
“dudies show underutilization by dSae and locd
governments’ of busnesses owned by Adgans Id. In
paticular, Congress found that Agan-Padfic-American
owned businesses receive, on average, only 60 cents of each
dollar “of sate and local expenditures that those firms would
be expected to recelve, based on ther avalability.” Id. at
26061-62.

Statements by members of Congress aso brought to light
goecific  evidence of  discrimination  in government
contracting againg AsanPacific Americans.  For example,
Representetive  Norton  dated  that  affirmative  action
prograns are “dill desperately needed.” 144 Cong. Rec.
H3945-02, 3959 (May 22, 1998) (statement of Rep. Norton).
She explaned that an Urban Inditute Report found that
digparities between the number of contracts awarded to
Asan-Padfic-American-owned busnesses and the number
they would have been expected to receive were “more
pronounced” in areas where there were no affirmative action
programs in place, and that, in such instances, the percentage
of awards for Asan-Pecific Americans fdl to a mere 13% of
what would be expected in the absence of discrimination.
See id.; see also 144 Cong. Rec. S1395-01, 1430 (Mar. 5,
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1998) (datement of Sen. Kennedy) (the DBE Program gives
minorities,  induding  AdanPecific  Americans, “a far
chance to succeed” in the face of cler and convincing
evidence of discrimination).

In implementing the DBE Program, the Depatment of
Transportation recognized Congress findings with respect to
discrimination  agangt  AganPadific  Americans  in the
government contracting  field. The Depatment dated,
“Congress has determined tha AdSan Ameicans ae
presumptively dissdvantaged (a judgment that can be
supported by a subdtantiad history of discrimination againgt
many Adan groups in this country).”  Participaion by
Disadvantaged Business Enterprises in the Dep't of
Transportation Programs, 62 Fed. Reg. 29548, 29550
(May 30, 1997).

Current findings support Congress conclusons. To keep
Congress abreast of the effects of the Depatment of
Trangportation's DBE Program, the Transportation Equity
Act for the 21st Century, Pub. L. No. 105-178, 83009, 112
Stat. 107, 357 (1998), requires the U.S. Generd Accounting
Office (*GAQ") to conduct periodic assessments of the DBE
Program. In its June 2001 report, the GAO notes industry
officids a the agencies it surveyed cited factors such as
limited access to bonding, working capitd and credit, and
prequdification reguirements as limiting the ability of DBEs
to obtain contracts. See U.S. Genera Accounting Office,
Report to Congressional Committee: Disadvantaged
Business Enterprises 7 (June 2001) (“June 2001 GAO
Report”) (copy lodged with the Clerk of the Court).

Congress  findings are wel supported by academic and
datisticd sdudies, which have found particularly pernicious
discrimination agangt  AdanrPadfic Ameicans in
government contracting. See, e.g., Theodore Hsen Wang,
Swallowing Bitterness: The Impact of the California Civil
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Rights Initiative on Asian-Pacific Americans, Ann. Survey
Am. L. 463 (1995).

Numerous sudies conducted by loca
governments in Cdifornia snce 1989 have
concluded tha Asan American businesses
continue to face dgnificant discriminatory
bariers in  competing for  government
contracts.  For instance, from 1990-92, Asian+
owned businesses comprised 25.5% of the
professonal  sarvice enginesring market  in
Richmond, Cdifornia, but received only 3.2%
of the city's contracts. In addition, a study of
Contra Costa County's procurement practices
found that Adan prime contractors failed to
receave a dngle  nonfederdly-funded
congruction contract during a two-year period
in which the county did not have an
affirmative action policy. Once the county
enacted an dfirmative action policy in 1987,
about 7% of the county’s prime congtruction
dollaas were awarded to Asanowned
businesses.

Id. at 4609.

Smilaly, the San Fancisco Unified School Didrict
recently reported that it had used discriminatory bidding and
contracting procedures, rgecting bids of minority contractors
even if they were the lowest bids, and had withhed
informetion from minority contractors, incduding faling to
provide sufficient notice to them. See BPA Economics, Inc.,
MBE/WBE Policy and MBE/WBE Disparity Sudy, Val. II,
Part 1V pp. 5-14 (Jan. 1991) (relevant excerpts lodged with
the Clerk of the Court) (documenting discrimination aganst
AsanPacific American contractors in San  Francisco); see
also Nationd Economic Research Associates (“NERA”),
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The Utilization of Minority and Women-Owned Business
Enterprises by the City of Hayward, Executive Summary,
Table B, and Ch. 6 (March 1993) (“Hayward Report”) (copy
lodged with the Clek of the Court) (documenting
discrimingtion agang AsanPacific- American-owned
busnesses in Hayward, Cdifornia). Cdifornia's experience
is typicd of the discrimindion tha exids nationwide agangt
Asan-Padfic-American-owned  businesses  in government
contracting. See, e.g, Havey Gee, Comment, Changing
Landscapes. The Need for Asian Americans To Be Included
in the Affirmative Action Debate, 32 Gonz. L. Rev. 621, 638
& nl1l02 (1996-97) (noting AsgantPacific American
contractors  complaints of lack of induson in city
congtruction projectsin &. Louis, Missouri).

B. Racial Discrimination Also Indirectly
Disadvantages Asian-Pacific Americansin
Government Contracting

Congress  findings and other evidence of direct
disrimingtion againg  AdanPacific  Americans  in the
government  contracting context  illustrate the compdling
need to remedy such discrimination.  Congress, though,
recognized additional evidence that shows that Asan-Pecific
Americans dso  druggle  with  indirect  forms  of
discrimination that inddioudy prevent them from darting
and developing contracting businesses.  As Congress noted,
“[m]inority-owned ~ firms  face troubles’ in  obtaining
financing to begin a busness, once formed, minority-owned
busness face smilar difficulties in ganing access to capitd
for invesments necessaty for busness development.”
Compelling Interest, 61 Fed. Reg. a 26058 As

15 The stuation that Asian-Pacific American contractors confront is
andogous to that faced by the minority plaintiffs in White v. Regester,
412 US 755 (1973). There, the Court found not smply that the
percentage of minority legidators was less than the percentege of

(Continued ...)
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demondgrated below, the rdativedy few AsanPadific
Americans who ae aile to dat busnesses face
discriminatory hurdles that limit ther ability to compete for
government contracts.

1 Discrimination In Financing And
Lending

Fnancid inditutions higoricdly have utilized
discriminatory  practices agangt  Adan-Pacific  Americans
and other minorities, incdluding requiring minorities to mest
criteria different from those required of white borrowers and
requiring grester collaterd from minorities than from white
busness owners. Congress has recognized that “[o]ver and
over agan, dudies show tha minority applicants for
business loans are more likely to be rgected and, when
accepted, receive smdler loan amounts than nonminority
goplicants  with  identicd  collaterd and  borrowing

(... Continued)

minority voters in certain counties in Texas but aso that minority voters
“generdly [were] not permitted to enter into the political process in a
rdidble and meaningful  manner.” Id. & 765 (discussing African-
American voters); see also id. a& 769 (discussing MexicatrAmerican
voters).  The Court based these findings on evidence that minorities hed
experienced a history of discrimination, that they continued to suffer
from the effects of such discrimination, that certain legd requirements
(though not in themsdves invidious) made it more difficult for minority
candidates to win office, and that African-Americans were not dated by a
whitedominated organization that effectivdly controlled Democrétic
Paty candidate dating in Ddlas County. See id. a 766-68. Here, there
is a disproportion between the percentege of Adan-Pecific American
owned businessss and the percentage of contrects awarded to Adan-
Pacific-American-owned businesses. But here, as in White, there is much
more than a mere disoroportion.  Here, in a manner andogous to that
faced by the minorities in White, there is evidence that minorities are not
permitted to participate in the contracting process in a meaningful matter
because of the combingion of a vaidy of forms of discrimination
discussed below.
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credentids” Compelling Interest, 61 Fed. Reg. at 26057-58;
see also NERA, Hayward Report, at 6-14; see also WillieE.
Rice, Race, Gender, “Redlining,” and the Discriminatory
Access to Loans, Credit and Insurance: An Historical and
Empirical Analysis of Consumers Who Sued Lenders and
Insurers in Federal and State Courts, 1950-1995, 33 San
Diego L. Rev. 583, 683 & nn. 11, 138 (1996).

As an illudration, according to the 1987 Economic
Census, 16.9% of busnesses owned by white maes were
dated by means of a commercid bank loan, versus only
13% of Agan-Pedfic-American-owned businesses. See The
Urban Indtitute, Do Minority-Owned Businesses Get a Fair
Share of Government Contracts? 37 (October 1996) (copy
lodged with the Clerk of the Court) (citing the 1987 U.S.
Economic  Census). This means tha AdanPaific
Americans are only about 75% (13% divided by 16.9%) as
likey as ther white counterparts to begin their businesses
through commercid bank financing. For many Asanr
Pecific Americans who are unable to borrow money from
commercid lenders to dtart busnesses, the only recourse is
gther to borrow from families or friends or to forego any
hope of darting a busness. See id. a 38 (“Adan busnes
owners . . . rey far more heavily on family and friends as
sources of dart-up cepitd than do nonminority maes.”);
Economic Diversity, Issues & Policies 49 (Paul Ong ed.
1994) (finding that 20% of AdanPacific Americans reied
on loans from family and friends as ther primary source of
dart-up cepita, meking them twice as likdy as non
minorities to do s0).

2. Discrimination In The Development
Of Human Capital

AdarPacific  Americans dso  expeience  racid

discrimination in the devdopment of the human cepitd
necessty to compete in public contracting.  Important
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factors for success in public contracting include a business
owner's experience and contactss. ~As Congress found,
however, deep-rooted discriminaion in the contracting field
dymies AdarPadfic Ameicans adility to gan tha
necessary experience. See Compelling Interest, 61 Fed. Reg.
a 25055-60. Prior to the 1960s, minorities, including Asan+
Pecific Americans, “were segregated into menid, low wage
podtions” which “left minorities unable to gan the
experience needed to operate dl but the smdlest
busnesses. .. located in  segregated neighborhoods, and
saving an exdusvey minority dientde’ and precluded
them from deveoping contacts in mangream busness
communities.  Id. a 26055. Without experience and
contacts, AdsanPecific Americans have greater difficulty
than their white competitors developing business, securing
contracts, and obtaining bonding. See id. a 26060 (noting
that experience often is required to obtain surety bonds
necessary to secure large government contracts).

Because AsanPecific Americans were denied the equd
opportunity even to enter the United States until a mere forty
years ago, see supra § I1.A., many are recent immigrants. As
a rexlt of this discriminatory excluson by the federd
government, Asan-Pacific Americans, as a group, have been
deprived of the opportunities to obtain some of the same
busness experience, incuding the opportunity to inherit
family busnesses, as their white counterparts. Indeed, Asan
Pecific American busness owners have the disadvantage of
having had little work experience prior to darting their own
busneses. Nealy a quater of Adan Pacific American
busness owners began their busnesses with less than two
years of work experience, and another third with two to nine
years of work experience. These figures contrast sharply
with the figures reflecting the work experience of white mae
business owners, 54% of whom have had at least ten years of
work experiencee. See U.S. Bureau of Census, 1992
Economic Census. Characteristics of Business Owners at 41,
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available at  http://www.census.gov/prod/3/97/pubs/cho-
9201.pdf. 16

3. Discrimination By Labor Unions

AdanPeadfic Americans dso suffer discrimination  from
unions, membership in which often is a prerequiste to
obtaining contracting jobs. See Compelling Interest, 61 Fed.
Reg. 26,055 (“Discrimination by unions has been recognized
a a mgor factor in preventing minorities from obtaining
employment opportunities in the skilled trades”) Adan
Pecific Americans higtoricdly have faced grest obdacles in
the form of discriminaory legidation blocking ther
membership in unions a both the federd and locd leves.
See Gregory Defretas, Unionization Among Racial and
Ethnic Minorities, 46 Indus. and Labor Relations Rev. 284
(1993) (discussing how citizenship and immigration laws
were used to exclude Asan-Pecific Americans from unions).
In addition to the legd bariers that kept AdanPecific
Americans out of unions, they dso were subjected to
frequent employer efforts to forestdl union  solidarity
through pitting minority employees againg union efforts and
to “explicit bans on Adan Pacific American membership in
most AFL unions” Id. a 290. “As aresult, a least until the
1940s, Adan Pecific American  unionization was  often
limited to ethnicdly segregated ‘blood unions or to guild-

18 The reatively short time spent prior to starting their own businesses
may result from the “glass cdling” effect, where minorities are unable to
advance and thus begin to beieve that sarting their own businesses will
provide better opportunities. This beief is not unreasonable in light of
the findings of the Feded Glass Celing Commission, which
documented the paucity of Adan-Pacific Americans in corporate, upper-
management, and executive postions. The Fedad Glass Celing
Commission, Good for Business. Making Full Use of the Nation's
Capital 111 (Mar. 1995) (relevant excerpts lodged with the Clerk of the
Court) (finding that “Adan and Pacific |danders fed they are being held
back by aglass cailing’); see also supra §11.B.
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like asociations confined to joint-credit pools and socid
events” 1d.

As recently as the late 1980s, when 192% of 4l
American workers belonged to a union, only 12.5% of Agan
American workers were union  members, the lowest
percentage of any ethnic group, including non-minorities.
Id. at 292; see also id. (“Adan workers average the lowest
[union] coverage of al groups”). Moreover, “[elven after
Title VII went on the books, . . . unions precluded minorities
from membership through a host of discriminatory policies,
including the use of tests and admissons criteria which have
no relaion to onthe-job sills and which have a differentid
impact on minorities”  Id. (internd quotation marks and
brackets omitted); see also NAPALC, Public Contracting, at
36 (“many unions and trade associaions gill practice both
overt and subtlerace. . . discrimination”).

4, Discrimination In Bonding

AsanPaific  Americans dso  face disrimination  in
bonding, another prerequiste for many government
contracts.  Almost hdf (42%) of minority busness owners
attending a City of Hayward public hearing cited bonding as
a particdar problem. See Hayward Report, Executive
Summay, p. 1 of Table B. Many AsanPecific Americans
“expressed  disstisfaction with their access to information
about bond requirements, and indicated that surety agents
sometimes provided them with unclear information about
denids or changes in requirements”  NAPALC, Public
Contracting, a 31. Also, “[sjome non-bonded minority
firms indicated that the financid commitment required of
them for a bond was too large for them to accept.” Id.

Further, a U.S. Generd Accounting Office report dates
thaa many minority condruction firms, incduding those
owned by AdanPacific Americans, no longer even atempt
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to secure surety bonds for reasons including the amount of
the necessxy financda commitment. See U.S. Generd
Acc'g Office, Small Business: Congtruction Firms Access
to Surety Bonds 47 (June 1995) (“June 1995 GAO Report”)
(copy lodged with the Clerk of the Court). Specificaly, as
compared to whitemde-owned firms, minority  firms
induding Adan Pedfic Ameican firms “[1] less frequently
reported that they were not required to obtain bonds or did
not bid on bonded jobs, [2] more frequently did not apply for
bonds because they did not think they would get them; [3]
were more likdy to use cash ingead of bonds to secure
congtruction contracts, and [4] more frequently performed
work in partnership or in a joint venture with a bonded firm.”
NAPALC, Public Contracting, a 32 (citing the June 1995
GAO Report).

Moreover, the cost of bonding can vay dgnificantly,
which has a digroportionate effect on minorities when
bonding agents often discriminate.  For ingtance, “the cost of
a $1 million bond for a wdl-established firm would be
approximately $13,000; that same bond could cost three or
four times more for a new, smdl, and, inexperienced firm.”
George R. La Noue & John C. Sullivan, Race Neutral
Programs in Public Contracting, 55 Public Admin. Rev.
348, 352 (1995) (“Race Neutral Programs’). Because most
AsanPadfic-Americanrowned  firms  ae  smdl  and
inexperienced, see discusson of 1992 Economic Census,
supra 8 I11.B.2. (depicting lack of experience of Adan
Pecific Ameican firm  owners), this cog differentid
consequently has a racidly discriminatory  effect.  Also,
“‘[c]haracter, credit, and capability’ ae the most frequently
expressed measures weighed by a surety in making bonding
decisons” but “[tlhese factors are inherently discretionary
and some bedieve discriminatory.” La Noue & Sullivan,
Race Neutral Programs at 352 (noting that one nterviewee
dated, “The bonding industry is the mogt racig industry |
know of ...[u]nderwriting standards are too subjective.”).
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5. Discrimination By Prime
Contractorsand Suppliers

Prime contractors ae an additiond source of
discriminatory conduct agang AdanPecific Americans.  As
Congress found, “[a]nother factor redricting the ability of
minority-owned businesses to compete in both private and
public contracting is discrimination dlowing  non-minority
subcontractors and contractors to get specid prices and
discounts from suppliers which are not available to minority
purchasers” Compelling Interest, 61 Fed. Reg. at 26061
(internal quotation marks and brackets omitted)); NAPALC,
Public Contracting, a 33 (citing numerous reports and
finding that AdanPecific American and other minority-
owned firms had digproportionatdy fewer opportunities in
the condruction industry due to, for example, “‘bid-
shopping’ by white-owned prime contractors who, after the
bidding process closes, secretly disclose the lowest bid to
magority-owned subcontractors to solicit a lower bid”).
Suppliers,  too, discriminate  aganst  minority-owned
busnesses. See Compelling Interest, 61 Fed. Reg. 26061 &
n123 (specid prices and discounts given by suppliers to
whiteeowned firms redrict the ability of minority-owned
busnesses to compete). Indeed, 11% of AdSan business
owners “had experienced known ingtances of discriminaion
in the form of higher quotes from suppliers” 1d. Numerous
other state and local sudies have reported similar findings
See id.  As a reault, Adan-Pacific Americans face higher
business cogts, cannot compete for certain contracts, and, on
the contracts that they do win, earn lower profits.

IV.  CONCLUSON

Cognizant of the widespread discrimination agang
AsanPecific  Americans throughout American  higtory,
Congress invedigated discrimination  in - the  government
contracting fidd and discovered the sad truth  that
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discrimination hinders AsanPecific Americans a& every turn
from competing on a far bass In light of its findings,
Congress recognized its compdling interes in remedying
this discrimination and its effects and created the narrowly
tallored DBE Program to address that interest. Unlike other
affirmative action programs, the DBE Program accomplishes
its god by cregting a rebuttable presumption in favor of
members of certain groups that Congress found face unfar
chdlenges resllting from a demondraed hisory of
discrimination in government contracting.  With respect to
AsanPacific  Americans, Congress  findings and the
subgantial  evidence of discrimination more than judify that

presumption.
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