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INTEREST OF AMICUS CURIAE

The Interstate Natural  Gag Association  of  Americy
(“INGAA™) respectfully submits this brief in support of (he
Petitioner, Atkinson Trading Company, Inc.. and its clforts 1o
obtain a reversal of (he Tenth Circuit Court of Appeals’
decision in Arkinson Trading Company Ine. v. Shirley, 210
F.3d 1247 (10th Cir. 2000,

INGAA is non-profit national  (rade association
comprised  primarily  of  interstate natural - gas  pipeline
companies  regulated by the Federal Cnergy Regulatory
Commission (“FERC™) pursuant to the Natural Gas Act
(“NGA™).” Member  companies operate approximately
200.000 miles of natural gas pipelines, together with related
lacilities, within the United States, and INGAA's members
account for more than 90% of all natural gas transported and
sold in interstate commerce within the United States.

There are approximately 55 million acres of Indian land
located within the United States.  As a consequence of the
location of this land. a number of INGAA member pipeline
companics have portions of (heir pipcline  systems, and
certain - related  pipeline facilitics, located  within ~ (he
boundarics of Indian reservations. The routes utilized by
these pipeline companies were selected on (he basis of
engineering and environmental factors, and the natural gas
pipelines located along these routes have been designed and

—_—

"Pursuant 1o Supreme Court Rule 37.6. amicus curiae states that no
counsel for any party (o this dispute authored this brief in whole or in part
and no person or entity, other than amicus curiae and its members, made
any monetary contribution to the preparation or submission of (his brief.
Al parties have consented to the liling of this bricf, and a Jjoint letter
evidencing their consent is on file with the Office of the Clerk of this
Court.

TISUSC 8717 o seq.
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constructed (o effectively transport natural gas within the
United States from arcas of production to arcas of use. The
clficient  and uninterrupted — accomplishment  of  this
transportation function is essential to both the ccononic well
being of the United States and the physical well being of the
vast majority ol its citizens. Because of the nature of the
business carricd out by the members of INGAA, and the
importance of that business (o our country, the transportation
activities and the operational functions of INGAA'S members
are subject to extensive oversight by FERC,

For those pipelines which pass through Indian reservations,
INGAA™s members are required by federal law to obtain from
the United States grants of rights-of-way over those tracts of
Indian Tand which lic within the pipeline route. Most often,
these rights-of-way are granted under the authority of he
General Right-of-Way Act of 1948, 25 U.S.C. § 323 ¢1 seq.
Tribal governments often assert jurisdictional authority over
the on-Reservation portion of these pipclines. Onc arca of
jurisdictional authority of particular interest t0 INGAA and its
members s the asserted power of Indian tribes to levy and
collect taxes on those pipelines and pipcline facilities located
within the exterior boundaries of Indian rescrvations,  As
captive taxpayers who are unable to castly relocate their
natural pas pipelines, the level and extent of tribal taxation is
of" particular importance to those members of INGAA who
are subject to tribal taxes. Thus, any decision which appears
to expand the scope of a (ribe’s taxing authority, particularly
one that allows or supports the right of a tribe to tax a non-
Indian pipcline or activity which occurs within or upon non-
Indian owned fee land or i cquivalent, is of critical
importance to INGAA.

INGAA has a substantial interest in seeing the Tenth
Circuit’s decision herein reversed for a number ol reasons,
INGAA, as a national trade association, has a strong interest
i ensuring that its members are subject 1o taxation only
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where the taxing entity possesses the proper jurisdictiongy|
authority and power to tax. INGAA believes that this Court*s
precedent establishes that Indian tribes lack the jurisdictional
authority 1o tax a non-Indian party in connection  with
business activity taking place on fee land or its equivalent and
not significantly involving a tribe or its members excepl
under certainly narrowly defined circumstances. Montana V.
United States, 450 U.S. 544 (1981).  Since the Court has
determined, in Strate v, A Contractors, 520 U.S. 438
(1997), that federal rights-ol-way granted to non-Indians are
to be equated with fee lands for purposes of determining
tribal jurisdiction, INGAA has a direct interest in any case
which would extend a tribe’s taxing authority over non-
Indians conducting activitics on fee land or its equivalent.

INGAA  also secks confirmation for it members, and
indeed for all non-Indian partics who conduct business on fee
property or its equivalent within an Indian reservation, that
the taxing jurisdiction of an Indian tribe is synonymous with,
but not superior (o other Jurisdictional powers possessed by a
tribc.  The Ninth Circuit Court of Appeals, in Big Horn
County Llectric Cooperative. Ine. v. Adams, 219 F.3d 944
(9th Cir. 2000), carclully and correctly applied this Court’s
precedent regarding the exercise of a tribe's Jurisdiction over
non-Indian parties and concluded that an Indian tribe lacks
Jurisdiction to impose a tax on the interests of a utility located
within a federally granted right-of-way across Indian trust
lands. The Tenth Circuit's mconsistent decision in this regard
is reflective of, and results from, an incorrect jurisdictional
analysis which ignored the clear standards which this Court
has faid out for determining tribal jurisdiction over non-
Indians.

INGAA'S members have pipelines located in both the
Ninth and Tenth Circuits, as well as in circuits which have
notyet considered, in light of Strare. the Jurisdictional
authority of an Indian tribe to tax a non-Indian party doing
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business  within  reservations  on feec  property  or ity
Jurisdictional cquivalent. 1t is of great importance o
INGAA's members that all federal courts properly apply the
straight-forward Jurisdictional guidelines developed by the
Court’s holding in cases like Montana, Merrion v. Jicarilla
Apache Tribe, 455 US. 130 (1982), and Strate,  This

confirmation will help to insure consistency in any analysis of

the extent and nature of tribal Jurisdiction o which a non-
Indian party  may properly  be subject, whether it be
Jurisdiction to tax, to zone. (o license or to adjudicate
disputes.

The Tenth Circuit’s holding in Atkinson that the Navajo
Tribe can tax non-Indian guests staying at a hotel on non-
lndian land, and the jurisdictional inquiry undertaken to reach
this conclusion, failed to consider the important jurisdictional
limitations which apply to tribal action involving fee lands or
their cquivalent. The Tenth Circuit's analysis in Arkinson is
inconsistent not only with the precedent of this Court, but
also with the Ninth Circuit Court of Appeals decision in Big
Horn County Electric Cooperative.  INGAA thus has an
interest in, and supports the efforts of the Petitioner herein 1o
obtain a reversal of the Tenth Circuit’s decision.

SUMMARY OF ARGUMENT

This  Court’s  previous  decisions  establish that  any
governmental entity secking to impose a tax must have
Jurisdiction over the property or activity being taxed before
the tax is valid and enforccable. The precedent of this Court

over the last 20 years, coupled with the decisions of other
federal courts which have property applicd the precedent of

this Court, has served to clarify, and set within more narrow
and precise boundaries, the extent to which an Indian tribe
may assert any  form ol civil jurisdiction, including
Jurisdiction o tax, over a non-Indian party doing business
upon on-reservation, non-Indian fee land or ity cquivalent,

5

Fhe Tenth Circuit's unique balancing test for determining (he
scope of atribe’s taxing authority over non-Indians who are
engaged in activity on fee lands or its cquivalent cannot be
reconciled with the decisions of this Court, nor decisions of
other federal courts which have considered the jurisdictional
authority of tribes in contexts similar to that presented in
Atkinson. The Tenth Circuit's balancing test scemingly will
allow tribes to tax non-Indian partics under an inquiry that
gives little consideration 1o the principles that have been at
the center of this Court’s Indian Jurisdiction cases, while at
the same time considering, for purposes of jurisdiction, the
asserted needs for, and/or uses to be made of, tribal tax
revenue. Such a test would legitimize the notion that a tribe
can “earn™ jurisdictional authority to imposc a tribal tax on a
non-Indian party by the appropriate utilization of (he tax
revenue reccived, or by implementing a tax with a tax rate
small enough 1o escape a “finding™ that the tax creates a
“disproportionate™  burden  on  the laxpayer. Such a
determination lacks support in the law and highlights the
Tenth Circuit’s failure (o adequately consider the threshold
issuc of whether the Navajo Tribe had Jurisdiction to tax
Atkinson in light of this Court’s clear and overriding rules
concerning the scope of (ribal jurisdiction over non-Indians.
The Tenth Circuit’s Tailure to properly apply this Court’s
precedent  and the  practical implications  of  what its
“balancing test” will mean justifies reversal by this Court.
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ARGUMENT

. THIS COURT SHOULD REVERSE THE TENTH
CIRCUIT BECAUSE IT FAILED TO CONDUCT
A PROPER INQUIRY INTO WHETHER THE
NAVAJO NATION HAD JURISDICTION TO
IMPOSE ITS TAX

A. The Power to Tax Cannot Be Exercised Over
Persons or Property Located Outside The
Jurisdiction of a Tribe

INGAA recognizes that  the right of a wtibe to tax
“transactions  occurring on trust lands and significantly
iavolving a tribe or its members™ is an essential clement of a
tribe’s inheremt sovercignty.  Washington v. Confederated
Tribes of the Colville Indian Reservation, 447 US. 134, 152
(1980). This power provides a means for funding essential
governmental services while  also serving as a ool for
territorial management.  See Merrion v, Jicarilla Apache
Tribe, 455, U.S. 130, 137 (1982). However, this power, like
all sovercign powers of a tribe, is limited in scope, and
extends only to the limits of a tribe’s jurisdictional authority.

The power of a sovereign (o tax was considered nearly two

centuries ago by this Court in M'Culloch . State of

Marvland. 17 U.S. (4 Wheat) 316, 429 (1819), wherein Chicf
Justice Marshall noted:

It 1s obvious, that it (the power to tax) is an incident of
sovereignty, and is coexiensive with (hat 1o which it is
an incident. All subjects over which the sovereign power
of a State extends, are objects of taxation; but those over
which it does not extend, are, upon the  soundest
principles, exempi from taxation. This proposition may
almost be pronounced self-evident. (Emphasis added.)

Similar pronouncements have been repeated as this Court
has analyzed the taxing jurisdiction of various governmental
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entities. See. Lowisville & Teffersonville Verry Company v,
Conmomvealth of Kenmeky, 18 U.S. 385, . _.23S8.Ct. 403,
467 (1903) (*While the mode. form. and extent of taxation
are, speaking generally, limited only by the wisdom of (he
legislature, that power is limited by a principle inhering in the
very nature of constitutional government, namely, that the
taxation imposed must have relation to a subject within the
Jurisdiction of the taxing government.™)

This point was particularly well made in St. Louis v. The
Ferry Company. 78 U.S. (11 Wall) 423, 430 (1870), wherein

this Court stated:

Where there is jurisdiction neither as to the person nor
property. the imposition ol a tax would be ultra vires and
void. It the legislature of a State should enact that the
citizens or property of another State or country should be
taxed in the same manner as the persons and property
within its own limits and subject to its authority, or in
any manner whatsoever. such a law would be as much a
nullity as il in conflict  with the most explicit
constitutional inhibition. Jurisdiction is as necessary to
avalid legistative as 1o valid judicial action, (Emphasis
added.)

The above rulings by the Court establish a number of
important considerations in considering the scope of any
government’s power to tax. First, and foremost, the power Lo
tax is subject to jurisdictional limitations which must be
satisfied before a tax may properly be imposed. Where the
requisite jurisdiction is lacking, so. (oo, is the power 1o tax.
In addition, it is clear from the rulings of the Court that the
power to tax is a legislative power and thus is subject to those
Jurisdictional limitations which apply to legislative actions.
The power to tax is but one of the sovereign powers of a tribe
and as such it is subject to the Jurisdictional limitations which
have been applied to tribes in their cflorts to assert civil
Jurisdiction over non-Indians. Proper application of these
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Jurisdictional limitations evidences that the general civil
Jurisdiction of a tribe does not extend to non-Indian partics
who arc engaged in business activities on fee lands or ity
cquivalent within a reservation. Consequently. the power 1o
tax such activities, which is co-extensive with, but not
superior to the other jurisdictional powers of a tribe, s
lacking,

B. This Court Has Set Forth Straightforward
Approach to Determine Whether an Indian
Tribe  May Properly  Exercise  Civil
Jurisdiction, Including Taxing Jurisdiction,
Over Non-Indian Parties Engaged in Business
Activitics on Non-Indian Owned Land Or Its
Equivalent

Both the nature and the extent of tribal sovereignty have
been addressed numerous times in the last (wo decades by the
Court. In reviewing (hese decisions, a number of controlling
principles have developed which Icad 1o the conclusion that
the Tenth Circuit's decision in Atkinson, and the balancing
test formulated therein, improperly deviates from the Court’s
precedent. misapplics the jurisdictional test set forth in
Montana, and should therclore be reversed.

In 1981, this Court decided the seminal case of Montana v.
United States, 450 U.S. 544, which undertook an extensive
review of tribal civil jurisdiction over non-Indians,  with
particular cmphasis on tribal attempts to regulate the activity
of non-Indians occurring on fee lands. In Montana, his
Court determined that the Crow Tribe lacked sulficient
Jurisdiction to regulate the on-reservation hunting and fishing
by nonmembers of the Tribe where the activity occurred on
fee Tands.  In reaching its decision, the Court, noting the
diminished status of tribes as sovereigns, concluded that the
“excercise of tribal power beyond what is necessary (o protect
tribal - sell-government or (o control internal relations s
inconsistent with the dependent status of the tribes, and so
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cannot survive without express congressional delegation.”
450 U.S. at 564, The Court made clear the general
proposition that the “inherent sovereign powers of an Indian
tribe do not extend 1o nonmembers of the Tribe.” 450 U.S.
565.

In Montana, this Court recognized that tribes may, in
certain instances, exercise tribal civil jurisdiction over non-
Indians, even where Congress has not cxpressly authorized
such exercise and no specific treaty otherwise guarantecs
such jurisdiction.  These narrowly defined circumstances
were described as follows:

To be sure. Indian tribes retain inherent sovereign power
to exercise some forms of civil jurisdiction over non-
Indians on their reservations, even on non-Indian fee
lands. A tribe may regulate, through taxation, licensing,
or other means, the activities of nommembers who enter
consensual refationships with the tribe or its members,
through commercial dealing, contracts, leases, or other
arrangements. A tribe may also retain inherent power to
exercise civil authority over the conduct of non-Indians
on fee lands within its reservation when that conduct
threatens or has some direct clfect on the political
mtegrity, the cconomic security, or the health or welfare
of the Tribe. 450 at 565-566 (citations and footnote
omitted).

The starting point of any analysis of tribal civil jurisdiction
over non-Indians begins with Montana and the presumption
that in the absence of express Congressional authorization to
the contrary, an Indian tribe lacks Jurisdiction 1o assert civil
authority - over non-Indians related to their activities or
property located on fee lands.  This presumption also holds
truc for non-Indians in connection with their activities
conducted within or upon lands which are the equivalent of
fee Tands for jurisdictional purposes.  See Strate v. A-1
Contractors, 520 U.S. 438 (1997), Therefore, an Indian tribe
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which sceks 1o assert jurisdiction over non-Indians on non-
Indian owned fee land or s cquivalent has a heavy burden (o
show that the tribe is not subject to the general presumption
that the tribe lacks such jurisdiction,”

Another case of particular relevance is Merrion v. Jicarilla
Apache Tribe, 455 U.S. 130 (1982). In Merrion, this Court
considered the Jicarilla Apache Tribe's right to enforce a
severance tax against non-Indian oil companics on any “oil
and natural gas severed, saved and removed from Tribal Tands

T 455 US. at 133 (emphasis added).  The Jicarilla
Apache Tribe's reservation, located in northwestern New
Mexico, is comprised entirely of lands held by the United
States in trust for the Tribe, /d. In upholding the right of the
Jicarilla Apache Tribe to impose its severance tax, the Court
fooked (o its prior decision in Washingron v. Confederated
Iribes of Colville Indian Reservation, 447 U.S. 134 (1980,
which held that the “power 1o tax transactions occurring on
trust lands and significantly mvolving a tribe or its members
is a fundamental attribute of sovercignty which the tribes
retain unless divested of it by federal law or neecessary
implication of their dependent status.™ 7. at 152.

In Merrion, the non-Indian lessees were found to be within
the scope of the Tribe's taxing jurisdiction based on their

direct contractual dealings with the Tribe and because all of

"In this regard. this Court's decision in South Dakota v. Bowrtand. 508
U.S. 679 (1993) is instructive. inasmuch as Bourland forcefully notes that
“tribal sovereignty over nonmembers ‘cannot survive without express
congressional - delegation.” (citing Montanay 450 U.S. at 564, and s
therefore nor inherent.”™ SO8 ULS. at 695. 0. 15 (emphasis in original). See
also. Brendale v, Confederated Tribes and Bands of the Yakima Indian
Nation. 492 HLS. 408, 430 (1989) (Opinion of Justice White.)  “The

governing principle is that the tribe has no authority itsetl. by way of

tribal ordinance or actions in the tribal cowrt. to regulate the use of fee
land.

the non-Indim oil company’s business within the Reservation
was conducted on tribal lands. In the Court’s words:

[A] tribe has the power 1o tax nonmembers only 1o the
extent the nonmember enjoys the privilege of trade or
other activity on the reservation to which the tribe can
attach a tax. This limitation on tribal taxing authority
exists not because the tribe has the power 1o exclude
nonmembers, but because the limited authority that a
tribe may exercise over nonmembers does not arise until
the nonmember enters the tribal jurisdiction. We do not
question that there is a signilicant territorial component
to wibal power. A wribe has no authority over a
nonmember wuntil the nonmember enters wribal lands or
conducts business witl the tribe. 455 U.S, at 141, 142,
(Emphasis added.,)

‘the Court’s opinion in Merrion repeatedly refers to the
“jurisdiction”™ of the tribe and the need for the taxed activity
to be within the tribe’s jurisdiction. In Merrion, all activities
of the non-Indian parties involved took place on Indian trust
land pursuant to oil and gas Icases entered into dircctly with
the tribe. Given these facts, the Court determined. with three

Justices dissenting, that tribal jurisdiction to tax did exist.

Merrion, not surprisingly, contains no reference to Montana
and the jurisdictional presumption against tribal Jurisdiction
present in Montana. However, it scems self-evident that this
omission resulted from the factual circumstances in Merrion.
and not because of any unique or special treatment given by
the Court to the taxing power of a tribe.  Where, as in
Merrion, the activity to be taxed involves activities directly
involving a tribe and occurring only on Indian trust land,
Montana has no factual application.

The most reeent decision of this Court directly governing
the issues i this case is the unanimous opinion in Strare v.

A-I Contractors, 520 U.S. 438 (1997).  Strate soundly
reaffirmed the Montana analysis for considering the scope of
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tribal “civil authority”™ over non-Indians.  Id. at 446, In
addressing the adjudicatory jurisdiction of tribes over non-
Indians on non-Indian fee land or its equivalent, this Court
amplificd on the broad application of Montana, stating:

While  Montana immediately  involved regulatory
authority, the Court broadly addressed the concept of
“inherent sovereignty.” Regarding  activity on non-
Indian  fee  land  within - a  reservation,  Montana
delincated—in a main rule and exceptions—the bounds
of the power tribes retain 10 exercise “forms of civil
Jurisdiction over non-Indians.™  As to nonmembers. we
hold. « tribe’s adjudicative Jurisdiction does not exceed
is legislative  jurisdiction. Absent  congressional
direction enlarging tribal-court jurisdiction, we adhere to
that understanding. Subject 1o controlling provisions in
treaties and statutes, and the two exceptions identified in
Montana, the civil authority of Indian tribes and their
courts with respect to non-Indian fec lands generally
“docs not extend 1o the activities of nonmembers of the
tribe.” 520 U.S. at 438 (internal citations to Montana v,
United States omitted). (Emphasis added.)

The power (o tax necessarily flows from a tribe’s
“legislative jurisdiction™ and is thus part of a tribe’s “civil
authority.™ However. Montana in plain and unambiguous
terms made clear that the inherent sovereign powers of a tribe
do not, in general, extend to non-member activity on non-
Indian owned fee iand. Bowrland brought this point home by
concisely stating that in the absence of express Congressional
delegation, wribal - sovercignty  over non-Indians  is  not
inherent. Strare further reinforces this principle both as to fee
land and its equivalent.  Since a tribe’s taxing authority is
merely one of the legislative powers which comprise a tribe’s
civil authority, and because the power 1o tax exists only
where the taxing entity has jurisdiction over the activity,

i3
person or property (o be taxed, it is clear that the Navajo tribe
cannot properly imposce its tax on the puests of Atkinson.
C. The Ninth Circuit Court of Appeals® Decision
in Big Horn County Electric Cooperative Inc. v.
Adams Reflects a Proper Application of This
Court’s Jurisdictional Principles

In Big Horn County Llectric Cooperative, Inc. v. Adams.
219 F.3d 944 (9th Cir. 2000), the Ninth Circuit was presented
with the issue of whether the Crow Tribe of Indians had the

Jurisdictional authority to assess an ad valorem tax against the

atility property of a non-Indian clectric cooperative where
that property was located within the boundaries of federally
granted  rights-of-way which had been  obtained by the
cooperative across Indian lands. The analysis which the
Ninth Circuit employed in reaching the determination that the
Crow Tribe lacked the necessary jurisdictional authority (0
impose its tax reflects a proper application  of  the

Jurisdictional guidelines provided by this Court.

In Big Horn County Electric Cooperative, the Ninth Circuit
lirst recognized the importance of determining whether the
Tribe’s actions were directed at property located on fee land
or its equivalent.  As the Ninth Circuit stated, “The United
States Supreme Court has stated on several occasions that an
Indian tribe’s jurisdiction over nonmember conduct on non-
Indian fee land is extremely limited.” Id. at 949. The Ninth
Circuit then looked 10 Strate and o another decision of the
Ninth Circuit and concluded, consistent with these cases. that
the cooperative’s  federally  granted rights-of-way across
Indian fands were “the cquivalent of non-ndian fee land for
the purpose of considering the limits of the Tribe's regulatory
Jjurisdiction.™ Id. at 950,

Having concluded that the Crow Tribe's taxes were thus
directed at property located within rights-of-way that were

jurisdictionally the equivalent of fee land, the Court then
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observed that “post-Strare Jurisprudence leaves no doubt that
Montana’s - framework  applics  in determining  a tribe's
Jurisdiction over nonmembers on non-Indian fee land.™  1d.
The Ninth Circuit then acknowledged that under Montana's
main rule, “a tribe has no civil regulatory authority over tribal
nonmembers.” Id. at 951. The Court then turned its analysis
to the two Montana exceptions.

The Ninth Civeuit first considered whether the electric
cooperative had any consensual relationship which would
support the Crow Tribe's taxing cfforts, and determined that
there existed no consensual relationship of a kind or type
required 1o support the Tribe’s tax.  The Court then
considered whether the second exception outlined in Montana
would supply the requisite nexus for the Tribe's taxing
clforts, and again the Ninth Circuit concluded that this
exception was not met. The Ninth Circuit rejected the Crow
Tribe’s argument that because revenucs generated by the tax
financed important tribal services. the tax was essential to the
Tribe’s well being and thus fell within the second exception,
In considering and rejecting this argument, the Ninth Circuit
noted that this Court has indicated that the second Montana
exception is to be narrowly construed, and that the Tribe's
“request for us (o expand Montana’s second exeeption would
clfectively swallow Montana’s main rule. Lecause virtually
any tribal tax would thus fall under the second exception, a
result that the Supreme Court has never endorsed and which
conflicts - with the  Supreme  Cowrt’s  view  that  tribal
Jurisdiction is limited.™ 219 1.3d at 957,

Finally. citing Merrion and Washingron v. Confederated
Tribes of the Colville Indian Reservation the Ninth Circuit
rejected the Crow Tribe's argument that its inherent sovereign
authority permitied the Tribe to impose its tax free of the
Montana rule. In rejecting (his argument, the Ninth Circuit
noted that while “both cases contain broad language
regarding tribal taxation powers, neither case abrogates

N}

Montana’s main rule.™ 219 [F.3d at 952, In its analysis of
these cases, the Ninth Circuit noted that both cases focused
on the power of a tribe to tax property or activity occurring on
Indian Tand. and that both cases actually contain language
lending support (o the proposition that an attempt to reach
beyond tribal Lands would be an “impermissible extension of
tribal jurisdiction.™ "The Ninth Circuit further concluded that
the reference to several axation cases in the Montana opinion
cllectively undercut any argument that tax  cases  were
somchow not subject 1o Montana’s main rule.

The Ninth Circuit’s decision in Big Horn County Electric
Cooperative illustrates the correct analysis that should be
undertaken by a court presented with the issue of whether a
tribe’s jurisdiction to tax can be extended to non-Indians
doing business on non-Indian tands within a reservation.
Such an analysis squares with the principles on  tribal
Jurisdiction which have been articulated and clarificd by
decisions of this Court over the fast 20 years. Clearly, the
Tenth Circuit’s meandering and disjointed analysis bears Httle
resemblance (o the Ninth Circuit’s straightforward application
of the decisions of this Court. The Tenth Circuit’s opinion
plainly highlights the dangers of straying from the proper
application of Montana’s “pathmarking™ analysis.

D. The Tenth Circuit’s Analysis in Atkinson is
atally Flawed And  The Balancing  Test
Advanced Therein Cannot Be Reconciled With
Montana And Hs Progeny

The Petitioner, in the Legal Argument portion of its brief,
has well demonstrated  the legal crrors in the  analysis
cmiployed by the Tenth Circuit. Each of the errors noted by
the Petitioner in and ol itself are sufficient to justify a reversal
of the Tenth Circuit, and colectively they demonstrate
plainly the confusion and unending promise of continuing
fitigation that will certainly flow from the Tenth Circuit's
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faiture in Akinson 10 follow the clear legal precedents
established by this Counrt.

The Tenth Circuit found a consensual relationship existing
between Atkinson's lodgers and the Navajo Tribe based on a
theory of implied consent. Arkinson. 210 F.3d at 1261-1263,
According to the Tenth Circuit, those lodgers consented to the
Jurisdiction of the Tribe by their mere presence on the Navajo
Reservation. I that were true, then there is no need 1o
conduct the Montana analysis in the first place. since any
exercise  of  jurisdiction by a wibe directed against
nonmembers found  within the exterior boundarics of a
reservation would scemingly be authorized simply by their
being located within the Reservation. Montana's main rule
cannot be so casily sidestepped or its consensual relationship
exeeption: so- broadly expanded. Plainly, if the implied
consent notion were an appropriate concept for determining
Jurisdiction, the outcome of Montana, Brendale, Bourland
and Strare would have been different.

A similar problem exists with the Tenth Circuit's reliance
upon the “Indian country”™ definition of 18 U.S.C. §HIST o
support its conclusion that “Congress, in the exercise of its
plenary authority. has determined that all lands within the
outer bounds of the reservation are within Indian County and
are therefore subject to reasonable tribal authority.” Arkinson,
210 F.3d at 1258, This statement again cvidences a clear
misunderstanding of the nature of this federal statute, as well
as disregard for the (cachings of Montana and its progeny.
The purpose of 18 U.S.C. § 1151, as enacted by Congress,
was to determine the scope of federal criminal Jurisdiction.
Thus, this  statute  evidences  no Congressional — intent
whatsoever to extend tribal eivil Jurisdiction to all non-
Indians within a Reservation.  Further, Montana, Bourland,
Brendale, and Strare cach support the proposition that non-
Indian owned fee Land is not, solely by virtue of its location
within a reservation, subject (o “reasonable tribal authority,™
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In fact, cach holds quite 10 the contrary.  Once  again,
Montana’s main rule may not be so casily avoided. Clearly
18 U.S.C. § 1151 has no application to the issue in this case,

The Tenth Circuit’s balancing test also fails to comport
with this Court’s jurisprudence on tribal civil jurisdiction over
non-Indians. 11 the Tenth Circuit’s decision is permitted to
stand, tribal jurisdiction over non-Indians may seemingly be
exerted wherever or whenever a tribe can point 1o some
potential benefits (lowing from the Tribe to the party being
impacted by wtibal action.  This test. in practical effect,
ignores the Montana rule and its exceptions, and replaces
them with a test which, in all but the most cgregious
situations, would support tribal jurisdiction.

The decisions of this Court on Indian jurisdiction over non-
Indians cannot be squared with (he analysis ol the ‘Tenth
Circuit. - Furthermore, the Tenth Circuit's balancing test, if
upheld. will cffectively overrule those principles of Indian
jurisdiction which have been developed by this Court 1o
clearly Timit the scope of tribal jurisdiction over non-Indian
partics.  Under current Taw tribes are presumed (o lack the
power to impose taxes or otherwise assert civil jurisdictional
authority over non-Indians relative 1o activities occurring on
non-Indian owned fee land or its equivalent. The decision of
the Tenth Circuit deviated from the settled law of this Court,
and thus should be reversed.

CONCLUSION

The  batancing test adopted by the Tenth  Circuit to
determine whether a tribe should be allowed to tax a non-
Indian party begs the question of whether there exists (ribal
Jurisdiction (o support such action in the first instance. To
conclude that a tribe can impose a tax based. even in part,
upon the benefits to be obtained from the revenue gencerated
by the tax, brings into the jurisdictional inquiry matters which
have no bearing on jurisdiction. and suggests that jurisdiction
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can be carned by the taxing entity provided the entity makes
proper use ol the tax revenues it reccives.  Under the
analytical framework sct forth by this Court, as properly
applicd by the Ninth Circuit Court of Appeals in Big Horn
County  Electric Cooperative, it is clear that the Tenth
Circuit’s analysis was flawed and failed to examine the
jurisdictional reach of the Tribe's taxing power in light of the
clear limitations which this Court has defined in regard o
such power. For the reasons stated above, this Court should
reverse the Tenth Circuit's decision,
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