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IN THE SUPREME COURT OF PENNSYLVAN A
VESTERN DI STRI CT

PAP S A M t/d/b/a KANDYLAND, : Nos. 016 and 017 Western
. District Appeal Docket 1997
Appel | ant
. Appeal fromthe Oder of the
V. : Commonweal th Court of
. Pennsylvania, entered March 27,
THE A TY OF ERIE, JOYCE A : 1996 at Nos. 445 and 446 C. D.
SAVOCCH O, CHRIS E. NARAS, : 1995, Reversing the Order of
MARI O S. BAGNONI, ROBERT C. : the Court of Common Pl eas of
BRABENDER, DEN SE ROBINSON, and : FErie County, Pennsylvani a,
JAMES N THOWSON, in their : CGvil Dvision entered January
of ficial capacities, : 18, 1995 at No. 60059 of 1994
Appel | ees . 674 A 2d 338 (Pa. Commw. Ct.
:1996).
ARGUED: Sept enber 16, 1997
OPINLON OF THE COURT
MR JUSTI CE CAPPY DECI DED: OCTOBER 21, 1998

This is an appeal by allowance fromthe order of the
Commonweal th Court reversing the trial court’s order permanently
enjoining the enforcement of the Cty of Erie’ s Odinance 75-1994
("Ordinance"), and striking the Ordinance in its entirety. For the
fol |l owi ng reasons, we now reverse. '

On Septenber 28, 1994, the Gty Council for the Gty of Erie

("Gty Council") enacted the Ordinance. ° The O dinance states,

' W have jurisdiction over this matter pursuant to 42
Pa.C. S. §724.

? The Ordinance states in relevant part:
1. A person who knowingly or intentionally in a public
place:
a. engages in sexual intercourse;
b. engages in deviate sexual intercourse as defined
by the Pennsylvania Crimes Code;
c. appears in a state of nudity, or
d. fondles the genitals of himself, herself or



inter alia, that it is a sunmary offense to appear in a "state of

cont i nued)
anot her person conmts Public |Indecency, a
Summary O f ense.

2. "Nudity" nmeans the show ng of the human mal e or
femal e genital (sic), pubic area or buttocks with | ess
than a fully opaque covering; the showi ng of the fenale
breast with | ess than a fully opaque covering of any
part of the nipple; the exposure of any device, costune,
or covering which gives the appearance of or sinulates
the genitals, pubic hair, natal cleft, perineum anal
region or pubic hair region; or the exposure of any

devi ce worn as a cover over the nipples and/ or areola of
the femal e breast, which device sinulates and gives the
real i stic appearance of nipples and/or areol a.

3. "Public Place" includes all outdoor places owned by
or open to the general public, and all buildings and
encl osed pl aces owned by or open to the general public,
i ncl udi ng such places of entertai nnent, taverns,
restaurants, clubs, theaters, dance halls, banquet
halls, party roons or halls Iimted to specific nmenbers,
restricted to adults or to patrons invited to attend,
whet her or not an adm ssion charge is |evied.

4. The prohibition set forth in subsection 1(c) shal
not apply to:
a. Any child under ten (10) years of age; or
b. Any individual exposing a breast in the
process of breastfeeding an infant under two
(2) years of age.

6. CONSTRUCTI ON AND SEVERABILITY - It is the intention of the
Cty of Erie that the provisions of this ordi nance be
construed, enforced and interpreted in such a manner as will
cause the | east possible infringenment of the constitutional
rights of free speech, free expression, due process, equal
protection or other fundamental rights consistent with the

pur poses of this ordinance. Should a court of conpetent
jurisdiction determne that any part of this ordi nance, or any
application or enforcement of it is excessively restrictive of
such rights or liberties, then such portion of the ordinance,
or specific application of the ordi nance, shall be severed
fromthe renmai nder, which shall continue in full force and

ef fect.
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nudity”. In order to avoid being in a "state of nudity,” a fenale
person over the age of ten years of age would have to wear, at a
m ni mrum what are commonly known as "pasties"” and a "G string".
The effective date for the O dinance was Cctober 12, 1994.

Pap’s A M ("Appellant") is the operator of an establishment
known as "Kandyl and” whi ch features nude erotic dancing performed
by womren. On Cctober 14, 1994, Appellant filed a conplaint in
equity, naming the Gty of Erie, the mayor for the Gty of Erie,
and the nenbers of the Gty Council ("Appellees") as defendants.
In its conplaint, Appellant requested a declaratory judgnent
decl aring the Ordinance unconstitutional as well as injunctive
relief and attorney’s fees.

The Court of Common Pleas of Erie County held hearings on this
matter. On January 18, 1995, the trial court determ ned that the
O di nance was unconstitutionally overbroad on its face. It
therefore granted the pernmanent injunction and struck down the
O dinance. The trial court, however, denied Appellant’s request
for attorney fees.

Appel I ant and Appel | ees cross-appeal ed to the Commonweal t h
Court. The Commonweal th Court determined that the trial court
erred when it held that the O di nance was unconstitutionally
overbroad. Furthernore, it determ ned that Appellant’s additional
claimthat the Odinance inpermssibly infringed upon Appellant’s
right to freedom of expression as guaranteed by the United States
and Pennsyl vania Constitutions was not borne out. It therefore

reversed the trial court’s order striking the Odinance and
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awar di ng Appel | ant injunctive relief.’

Appel lant then filed a petition for allowance of appeal wth
this court. W granted review, limted to the issues of whether
the Ordinance violates the right to freedom of expression as
guaranteed by the United States and Pennsyl vani a Constitutions and
whet her the O dinance is unconstitutionally overbroad. *

I n exam ni ng whet her the Ordinance viol ates Appellant’s
freedom of expression as guaranteed by the First Amendnent®, we
must initially determ ne whether nude danci ng constitutes
expressive conduct which is within the First Amendnent’s
protective anbit. The act of being in the nude is not, in and of
itself, entitled to First Amendnent protection because no nessage

is being conveyed. Cf. Texas v. Johnson, 491 U. S. 397, 403-406,

109 S. . 2533, 2539-2540, 105 L.Ed.2d 342, 352-354 (1989) (act
of desecrating flag is not critical point in determ ning whether
actor is engaging in expressive conduct; rather, the gquestion to
be answered is whether the actor intended to convey a

particul ari zed nmessage). Yet the act of dancing nude, with its

° Since the Commonweal th Court found that the O dinance was
constitutional, it saw no need to address Appellant’s claimthat
it was entitled to attorney’s fees.

“ In reviewing the determnation of the court bel ow, our scope of
reviewis plenary as the issues presented in this case are
gquestions of law. See Phillips v. A-BEST Products Co., 542 Pa.
124, 130, 665 A 2d 1167, 1170 (1995).

® The First Arendnent is nade applicable to the states by the Due
Process d ause of the Fourteenth Anendnent. Board of Educati on,

| sland Trees Union Free School Dist. No. 26 v. Pico, 457 U S. 853,
855 n. 1, 102 S.C. 2799, 2802 n.1, 73 L.Ed.2d 435, n. 1
(1982).

J-142-1997 - Page 4



attendant erotic nessage, is an expressive act entitled to First
Amendment protection. W can say this with certainty because a
majority of the United States Suprene Court recently endorsed

such a viewin Barnes v. den Theatre, Inc., 501 U S. 560, 111

S.Ct. 2456, 115 L.Ed.2d 504 (1991). Although Barnes was an

ot herwi se hopel essly fragnented deci sion, eight of the nine
menbers of the Court agreed that nude dancing, as it portrayed an
erotic nmessage, is expressive conduct and is entitled to sone
gquantum of protection under the First Amendnent. 1d. at 565-566,
111 S. . at 2460, 115 L.Ed.2d at 511 (Rehnquist, C.J., authoring
t he opi ni on announci ng the judgnment of Court, joined by O Connor
and Kennedy, JJ.); id. at 581, 111 S.C. at 2468, 115 L.Ed.2d at
521 (Souter, J., concurring); id. at 587, 111 S. . at 2471, 115
L. Ed.2d at 525 (Wiite, J., dissenting, joined by Marshall,

Bl ackmun, and Stevens, JJ.)

As we have determ ned that nude dancing is entitled to sone
First Anendnent protection, we nust next decide whether the
Ordinance is related to the suppression of expression. Johnson,
491 U.S. at 403, 109 S.C. at 2539, 105 L.Ed.2d at 352. In
maki ng this determ nation, we determ ne whether the governnental
interest in enacting the Ordi nance was a content-neutral one.

See United States v. OBrien, 391 U S. 367, 377, 88 S. Ct. 1673,

1679, 20 L.Ed.2d 672, 680 (1968). Resolution of this inquiry is
critical to our analysis for if the Ordinance is related to the
suppressi on of expression, then the onerous strict scrutiny test

applies. Johnson, 491 U S. at 403, 109 S.C. at 2539, 105

J-142-1997 - Page 5



L. Ed. 2d at 352; see also United States v. G ace, 461 U S. 171,

177, 103 S. . 1702, 1707, 75 L.Ed.2d 736, 744 (1983) (content-
based restrictions will be upheld only if they are narrowy drawn
to acconplish a conpelling governnmental interest.) |If, however,
the governnental interest is content-neutral, and therefore is
unrelated to the suppression of expression, "then the |ess

stringent standard . . . announced in United States v. O Brien

n 6

for regul ati ons of noncomruni cative conduct controls. Johnson,
491 U.S. at 403, 109 S.Ct. at 2539, 105 L.Ed.2d at 352.

In determ ning whether the Ordinance is related to the
suppression of free expression, the Commonweal th Court bel ow turned
for guidance to the United States Suprene Court’s decision in

Barnes, supra, a case which presented a situation very simlar to

the one presented in the matter sub judice. After engaging in the
difficult task of determning what, if any, holding could be
gl eaned fromthe hopel essly fragnented Barnes Court, the

Commonweal th Court determ ned that the concurring opinion authored

® The O Brien Court stated that the "government regulation is
sufficiently justified" if it neets all factors of the follow ng
four-part test:
1) Promul gation of the regulation is within the
constitutional power of the governnent;
2) The regulation furthers an inportant or substanti al
governnental interest;
3) The governnental interest is unrelated to the suppression
of free expression; and
4) The incidental restriction on First Amendnent freedons is
no greater than essential to the furtherance of that
i nterest.

United States v. OBrien, 391 U S 367, 377, 88 S.Ct. 1673, 1679,
20 L. Ed.2d 672, 680 (1968).
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by Justice Souter was dispositive.

W, too, begin our analysis of whether the Ordinance is
cont ent - based by reviewi ng the Barnes decision. The Court in
Barnes anal yzed an Indiana statute, which is strikingly simlar to
the Ordinance we are exam ning, to determ ne whether that statute
violated the First Arendnent. Unfortunately for our purposes, the
Barnes Court splintered and produced four separate, non-harnoni ous
opi nions. W nust review each of the opinions to see if any
hol di ng can be gl eaned fromthem

The Chief Justice, in his opinion announcing the judgnent of
court, concluded that nude dancing is expressive conduct within the
peri pheral boundaries of First Amendnent protection. He determ ned
that the statute in question was a content-neutral restriction on
speech since the governnental interest in protecting societal order
and norality was unrelated to the suppression of free expression.
Id. at 568, 111 S.Ct. at 2461, 115 L.Ed.2d at 512. He went on to
conclude that the statute net the |l ess stringent standard of
O Bri en.

Justice Scalia authored a separate concurring opinion.

Barnes, 501 U. S. at 572, 111 S.C at 2463, 115 L.Ed.2d at 515
(Scalia, J. concurring). Al though he agreed with the Chief
Justice’s conclusion that the statute was constitutional, Justice
Scalia arrived at this conclusion by a radically different route.
Di sagreeing with the other eight nenbers of the Court, he would
have found that nude dancing is entitled to no First Anendnent

protection, and that only a rational basis for the statute need
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exist for the statute to be found constitutional. Id. at 580, 111
S. . at 2468, 115 L.Ed.2d at 520.

Justice Souter also agreed with the result reach by the Chief
Justice, but wote separately to express his view that the content-
neutral governnmental interest forwarded by the statute was
prevention of the negative secondary effects (such as prostitution,
sexual assault, and other crimnal acts) which are associated with
nude danci ng establishments. 1d. at 582, 111 S.C. at 2469, 115
L. Ed. 2d at 522 (Souter, J., concurring).

Justice Wiite’s dissenting opinion, which was joined by
Justices Marshall, Blackmun, and Stevens, garnered the nost votes
of any of the Barnes opinions. Id. at 587, 111 S. . at 2471, 115
L. Ed. 2d at 525 (Wite, J., dissenting). Justice Wite expressed
the opinion that the purpose of the statute was "to protect the
viewers fromwhat the State believes is the harnful nessage that
nude danci ng conmuni cates.” 1d. at 591, 111 S. Q. at 2473, 115
L. Ed. 2d at 527. Thus, since the statute was content-based, it was
subj ect to analysis under the strict scrutiny test, a test which
the di ssenters believed the statute coul d not pass because the
statute was not narrowy tailored. 1d. at 594, 111 S. Ct. at 2475,
115 L. Ed. 2d at 529.

From t hi s hodgepodge of opinions, the Conmmonweal th Court
sel ected the concurring opinion authored by Justice Souter as
expressing the position of the Court and accorded it the status of
bi ndi ng precedent. In arriving at this conclusion, the

Commonweal th Court quoted the United States Supreme Court’s dictate
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that where "a fragnmented Court deci des a case and no single
rational e explaining the result enjoys the assent of five Justi ces,
the hol ding of the Court nmay be viewed as that position taken by

t hose Menbers who concurred in the judgnents on the narrowest

grounds . . . ." Marks v. United States, 430 U S 188, 193, 97

S.Ct. 990, 993, 51 L.Ed.2d 260, 266 (1977). Applying Marks to the
Bar nes opi ni ons, the Conmonweal th Court concl uded that Justice
Sout er’ s opi ni on provided those "narrowest grounds"” and therefore
accorded it precedential effect.

Wil e we enpathize with the Cormonweal th Court’s plight when
faced with trying to make sense out of Barnes, we cannot agree that
Justice Souter’s concurring opinion is binding precedent. W agree
that it is possible to cobble together a holding out of a
fragnented decision.’” Yet, in order to do so, a majority of the
Court mnust be in agreement on the concept which is to be deened the
holding. It is certainly permssible to find that a Justice's
opi ni on which stands for the "narrowest grounds" is precedential,
but only where those "narrowest grounds" are a sub-set of ideas
expressed by a majority of other menbers of the Court. The nere
finding that one Justice expressed a narrower belief than others
does not dispense with the requirenent that a majority of the Court
need agree on a concept before that concept can be treated as
bi ndi ng precedent.

It is sinply not possible to find that Justice Souter’s

"In fact, we have done so in this opinion at page 5, supra.
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position in Barnes comanded five votes. Even if we were to assune
arguendo that his concurring opinion provided an approach whi ch was
"narrower” than, and yet still enconpassed by and consistent wth,
the one taken by the Chief Justice, such a concession woul d provide
only four votes for Justice Souter’s position. The fifth vote for
Justice Souter’s position is not forthcomng. It cannot be
provi ded by Justice Scalia, who believed that restrictions on nude
dancing are not to be anal yzed pursuant to the First Anendment.
Nor can it be said that the dissenters, who rejected the notion
that the state’s goal of conbating secondary effects via the
statute rendered the statute content-neutral, were in agreenent
wi th Justice Souter

W find that the Cormonweal th Court’s determ nation that
Justice Souter’s "secondary effects"” rationale represents the
"hol ding” of Barnes is sinply not borne out. 1In fact, aside from
the agreenment by a najority of the Barnes Court that nude dancing
is entitled to sonme First Anendnment protection, we can find no
point on which a majority of the Barnes Court agreed. Thus,
al t hough we may find that the opinions expressed by the Justices
prove instructive, no clear precedent arises out of Barnes on the
i ssue of whether the Ordinance in the matter sub judice passes
nuster under the First Amendnent.

Havi ng determ ned that there is no United States Suprene Court
precedent which is squarely on point, we turn to our own
i ndependent exam nation of the Odinance itself to determ ne

whether it is related to the suppression of free expression. The
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Cty Council stated plainly in the Ordinance that it was adopting
this regulation

for the purpose of limting a recent increase in
nude live entertainment within the Cty, which
activity adversely inpacts and threatens to inpact
on the public health, safety and wel fare by
provi di ng an at nosphere conduci ve to viol ence,
sexual harassnent, public intoxication,
prostitution, the spread of sexually transnmtted
di seases and ot her del eterious effects.

W acknow edge that one of the purposes of the Ordinance is to
conbat negative secondary effects. That, however, is not its only
goal . Inextricably bound up with this stated purpose is an
unment i oned purpose that directly inpacts on the freedom of
expression: that purpose is to inpact negatively on the erotic
nessage of the dance. W find that Justice Wiite expressed this
position nost eloquently in his dissenting opinion in Barnes when
he decl ared t hat

it cannot be [said] that the statutory prohibition is
unrel ated to expressive conduct. Since the State
permts the dancers to performif they wear pasties and
G strings but forbids nude dancing, it is precisely
because of the distinctive, expressive content of the
nude danci ng performances at issue in this case that the
State seeks to apply the statutory prohibition. It is
only because nude danci ng perfornances nmay generate
enotions and feelings of eroticismand sensuality anong
the spectators that the State seeks to regul ate such
expressive activity, apparently on the assunption that
creating such thoughts and ideas in the mnds of the
spectators may |lead to increased prostitution and the
degradati on of wonen. But generating thoughts, ideas,
and enotions is the essence of conmmunication.

Barnes, 501 U. S at 592, 111 S.C. at 2474, 115 L.Ed.2d at 528
(Wiite, J. dissenting). W believe that Justice Wite' s anal ysis
is directly applicable to the situation before us now, and that the
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stated purpose for promulgating the O dinance is inextricably
linked with the content-based notivation to suppress the expressive
nat ure of nude danci ng.

W find further support for our rationale in the United States

Suprenme Court’s holding in Forsyth County, Georgia v. Nationali st
Movenent, 505 U S. 123, 112 S.&. 2395, 120 L.Ed.2d 101 (1992). |In

Forsyth County, a county ordi nance inposed a fee for the issuance

of parade permts. The adm nistrator responsible for setting the
fee was directed to take into account, anong other things, the
possi bl e costs of police protection needed at certain events. |d.
at 127, 112 S .. at 2399, 120 L.Ed.2d at 109. "The fee assessed
wi Il depend on the adm nistrator’s nmeasure of the anount of
hostility likely to be created by the speech based on its content.
Those wi shing to express views unpopul ar with bottle throwers, for
exanpl e, may have to pay nore for their permt."” Id. at 134, 112
S.C at 2403, 120 L.Ed.2d at 113-114.

As in the matter sub judice, the governnmental entity in
Forsyth declared that the ordi nance permtting the adjustable fee
was content-neutral because it was "ained only at a secondary
effect - - the cost of maintaining public order.™ 1d. at 134, 112
S.. at 2403, 120 L.Ed.2d at 114. The Court flatly rejected this
argunent, stating that the secondary effects rationale was
inextricably Iinked with the suppression of speech for the negative
secondary effects were related to the content of the expressive
nessage conveyed by the nmarchers. The Court cogently stated that

“"[l]isteners’ reaction to speech is not a content-neutral basis for
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regul ation.” 1d.
Simlarly, the negative secondary effects associated with nude
dancing are inextricably linked to the erotic nmessage of the dance.

Thus, as in Forsyth County, we find that a content- neutral reason

is insufficient to save the Ordinance since it is inextricably
linked with a content-based notivation for the restriction.

Since the Odinance’s restrictions are content-based, we nust
now determne if the Ordi nance passes the strict scrutiny test.
Gace, 461 U S at 177, 103 S.Ct. at 1707, 75 L.Ed.2d at 744.

In order to pass the strict scrutiny test, the burden is on

Appel l ees to establish that the Odinance is narrowy drawn to

acconplish a conpel ling governnental interest. Sinon & Schuster,

Inc. v. Menbers of NY. State Crine Victins Bd., 502 U S. 105, 118,

112 S.&. 501, 509-510, 116 L.Ed.2d 476, 488 (1991).

VW begin our review of this issue by noting that Appellees
have not presented us with a strict scrutiny analysis as part of
their brief. Establishing that the O di nance passes the strict

scrutiny test is a burden for Appellees to bear. Sinon & Schuster,

supra. Appellees’ utter failure to carry their burden on this
poi nt would be a sufficient reason to find that the strict scrutiny
test was not met here.

Furthernmore, our own independent analysis of this issue |eads
us to conclude that the strict scrutiny test cannot be satisfied.
The nost conpel |ing governnmental interest which could be
articulated in connection with the Ordinance is the interest in

deterring sex crines. It is beyond cavil that curbing crimes such
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as prostitution and rape is a conpelling governnental interest.

Yet, that determnation satisfies only one half of the strict
scrutiny test. It still nust be established that the Ordinance is
narrowly tailored to neet this conpelling interest. On this front,
we cone to the inescapable conclusion that the Ordinance nust fail.

W agree with Justice Wiite's statenent in Barnes that there are
several ways to conbat these social ills without banning the
expressive activity of nude dancing. Justice Wite suggested that
"the State coul d perhaps require that, while performng, nude
perforners remain at all tines a certain mni mum di stance from
spectators, that nude entertainment be [imted to certain hours, or
even that establishnments providing such entertai nment be di spersed
t hroughout the city." Barnes, 501 U S at 594, 111 S.C. at 2475,
115 L. Ed. 2d at 529. These restrictions, unlike the restrictions
found in the Odinance, could be viewd as content-neutral
restrictions on the time, place, and nmanner in which nude dancing
coul d be conducted, and, if so, would not trigger the strict
scrutiny test.

Furthernmore, we also find it highly circuitous to prevent
rape, prostitution, and other sex crinmes by requiring a dancer in a
| egal establishnent to wear pasties and a G string before appearing
on stage. W believe that inposing crimnal and civil sanctions on
t hose who commt sex crimes such as prostitution or rape would be a

far narrower way of achieving the conpelling governmental interest.

Now t hat we have determ ned that the O dinance places an
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unconstitutional burden on Appellant’s freedom of expression, we
next consi der Appellees’ claimthat we nay sever the
unconstitutional portions rather than striking the Ordinance in its
entirety. In support of their position, Appellees’ rely upon 1
Pa.C.S.8§1925 ° and the "Construction and Severability" clause of
the Ordinance.  °

When we determine that an ordinance is unconstitutional, we
sever the unconstitutional portions if “the remainder of the
[Ordinance] . . . shall not be affected thereby . ..." 1 Pa.C.S.
§1925. Yet, we are specifically directed that we may not sever
the unconstitutional portions of an ordinance where "“the valid
provisions of the [Ordinance] are so essentially and inseparably
connected with, and so depend upon, the void provision or
application, that it cannot be presumed the [City Council] would
have enacted the remaining valid provisions without the void one .

A (o

Appellees assert that this court may "sever" the Ordinance by

merely "sever[ing] only the necessary 'expressive’ nudity from the

ordinance . ..." Appellees' Brief at 13. As there is no

language in the Ordinance which separates non-expressive nudity

® Section 1925 is part of the Statutory Construction Act ("Act").

In construing an ordinance, we follow the dictates of the Act even
though the Act applies specifically to statutes and is not

expressly applicable to local ordinances. Patricca v. Zoning Bd.
of Adjustment of the City of Pittsburgh, 527 Pa. 267, 590 A.2d 744
(1991).

® See footnote 1, supra , for the full text of the "Construction and
Severability” clause of the Ordinance.
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fromexpressive nudity, we presune that Appellees would have this
court draft such | anguage and insert it into the Odinance.

Such a position shows a fundanmental m sunderstandi ng of the
nmechani cs of severing void portions of a statute as well as the
constitutional doctrine of separation of powers. In severing void
portions of a statute or ordinance, a court is enpowered nerely to
strike existing |language; the judiciary is given no authority to

draft its own | anguage and insert it into the statute or ordinance.

Limtations on the power to sever statutes and ordi nances are
consistent with the constitutional doctrine of the separation of
powers, a doctrine which has been at the heart of our governnental

systemsince the 1776 Plan or Form of Governnent for the

Commonweal th or State of Pennsyl vania. Dauphin County Grand Jury

| nvestigati on Proceedings (No. 2), 332 Pa. 342, 352-353, 2 A 2d

804, 807 (1938). By this doctrine, the legislative branch, and not
the judicial branch, is given the power to pronul gate | egislation.

The Federalist No. 47 (Janmes Madison). To aggregate to oursel ves

the power to wite |egislation wuld upset the delicate balance in
our tripartite systemof governnment. W therefore decline

Appel | ees’ invitation. ™

' Appel l ees’ citation to Cormonweal th, Dept. of Education v. First
School , 471 Pa. 471, 370 A 2d 702 (1977) for the proposition that
we may rewite the Ordinance is unavailing. |In First School, this
court merely excised all portions of a statute which referred to
giving financial aid to sectarian schools, |leaving all those
provi si ons which gave financial aid to non-sectarian schools. No
portion of First School endorsed this court violating the
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Yet anot her option for severing the Odinance would be to
remove 88 1(c) and 2, the provisions which concern the bar to
public nudity. We find this option to be tenable. In severing
those portions of the Ordinance, we would remove but one of the
four prohibitions. The other three forbidden activities " are
independent of the public nudity ban, and striking 88 1(c) and 2
would in no fashion render those other provisions inoperative. The
other three prohibitions are thus not so "essentially and
inseparably connected with" the public nudity ban that we could
conclude that the City Council would have opted not to enact the
valid provisions without 88 1(c) and 2. We thus find that
severance is appropriate pursuant to 1 Pa.C.S. § 1925, and sever 8§
1(c) and 2 from the Ordinance.

The order of the Commonwealth Court below is reversed. 2

Madame Justice Newman did not participate in the consideration

(. . . continued)
separation of powers by engaging in the legislative function of
drafting legislation.

" Those three activities are: publicly engaging in sexual
intercourse; publicly engaging in deviate sexual intercourse;
and, publicly fondling genitalia. Footnote 2, supra.

2 As we have determined that the Ordinance violates Appellant's

freedom of expression as guaranteed by the United States

Constitution, there is no need for us to determine whether the

comparable provision found in Article |, 8 7 of the Pennsylvania

Constitution is also violated. Furthermore, we n eed not address
either Appellant's claim that the Ordinance is unconstitutionally

overbroad, or Appellees' claim that Appellant lacks standing to

raise this overbreadth challenge.
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or decision of this matter.
M. Justice Castille files a concurring opinion in which M.

Justice Zappal a j oi ns.
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