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INTEREST OF THE AMICUS CURIAE*

The Mortgage Insurance Companies of America
(“MICA”) is a non-profit trade association that repents the
private mortgage insurance industry in the Unitéates. Its
members are United Guaranty Corporation, Genworth
Mortgage Insurance Corporation, Mortgage Guaranty
Insurance Corporation, PMI Mortgage Insurance Bepub-
lic Mortgage Insurance Co., and Triad Guaranty fasce
Corporation.

MICA’s members provide private mortgage insurance
to mortgage lenders. Mortgage insurance protetdader if
the homeowner defaults on the loan. It allows ¢hlesders
to make low-downpayment loans, thereby expandingeio
ownership opportunities and enabling millions of émoans
to become homeowners. Taken together, the privete-
gage industry’s seven companies insure over fivéiomi
mortgages nationwide.

MICA works to enhance understanding of the vital
role that private mortgage insurance plays in hougimer-
icans and of the issues faced by the mortgage ansar
industry. Among MICA'’s missions is providing infoation
to decisionmakers on issues concerning the olbigatof
companies that provide mortgage insurance. As,SUDA
participates asmicus curiae in cases that may substantially
affect such companies. Se=g., Verex Assurance, Inc. v.
Palma, 519 U.S. 1048 (1996) (granting MICA’s motion for
leave to file aramicus curiae brief).

! Written consents of all parties have been filéthwhe Clerk.
This brief was authored solely by counsel for MIC#&nad no
person or entity other than MICA, its members, tsr dounsel
made any monetary contribution to the preparatiosubmission
of the brief.

2 The seventh company, Radian Guaranty Co., icmoently a
member of MICA.
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Mortgage insurers write policies with premium term
that may vary based on, among other things, infdoma
about the potential homeowner’s creditworthinesas a
result, MICA’'s members have a strong interest mirigthis
Court immediately review and correct the Ninth Qits
decision for three reasons.

First, each of MICA’'s members has recently been
sued in putative class actions arising under the CGeedit
Reporting Act (“FCRA”) in which the plaintiffs alige, inter
alia, that the mortgage insurers willfully violated FERY
not providing notices of adverse action when thetgage
insurance policy premiums were affected by the dwers’
credit scored. The Ninth Circuit’s decision addresses issues
that are also raised by those lawsuits, includimg proper
standard for determining whether any FCRA violatiwas
willful, thus subjecting the defendant to punitisanctions.
Indeed, shortly after the Ninth Circuit’s initiapmion was
issued, it was cited by the plaintiffs in two oétbases pend-
ing against private mortgage insurérs.

® SeeGlatt v. PMI Group, Inc., No. 2:03-CV-00326-JES (M.D.
Fla.); Broessel v. Triad Guar. Ins. Corp., No. 1:04-CV-00004-
JHM (W.D. Ky.); Preston v. Mortgage Guar. Ins. Corp. of
Milwaukee, No. 5:03-CV-111-Oc-10GRJ (M.D. Fla.price v.
United Guar. Residential Ins. Co., No. 3:03-CV-2643-R (N.D.
Tex.); Portis v. Gen. Elec. Mortgage Ins. Corp., No. 04-CV-300
(N.D. III.); Karwo v. Gen. Elec. Mortgage Ins. Corp., No. 04-CV-
1944 (N.D. III.); Brantley v. Republic Mortgage Ins. Corp., No.
04-CV-805 (D.S.C.). In addition, a similar cas@&nding against
Radian. Whitfield v. Radian Guar. Co., No. 05-5017 (3d Cir.).

4 See Plaintiff’s Notice of Supplemental Authoritfiled in

Whitfield v. Radian Guar., Inc., No. 04-111 (E.D. Pa. Aug. 11,
2005); Plaintiff's Notice of Supplemental Authorilly Opposition
to Triad’'s Motion for Summary Judgment, filed Broessel v.
Triad Guar. Ins. Corp., No. 1:04-CV-00004-JHM (W.D. Ky. Aug.
19, 2005).
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Second, because the decision below conflicts with
prior decisions from other Circuits, review is nexay to
prevent forum shopping in future cases involvingQ#ls
members. Mortgage insurers write policies covepraper-
ties located across the country, thereby raisiggpae risk of
forum shopping if the circuit split demonstratedtie peti-
tions is allowed to persist.

Finally, beyond its effects on litigation, the RMirCir-
cuit’'s ruling would cause substantial harm to thévgie
mortgage insurance industry and American homeowigers
As explained below, the decision affects all aspeoct
FCRA, not just issues relating to adverse actiotices, and
will pressure mortgage insurers to consider adgptiverly
cautious practices in order to avoid the risk ofifiue dam-
ages. The inevitable result of unnecessarily awasee
approaches will be a restricted flow of consumérmation,
higher costs, and a decreased availability of bgked priced
mortgage insurance.

ARGUMENT

The petitions in these cases correctly demonstinate
the Ninth Circuit’s ruling both directly conflicteith deci-
sions of numerous other courts of appeal and isnplst
wrong as a matter of statutory construction. ThathiNCir-
cuit incorrectly construed the word “willfully” i15 U.S.C.
8§ 1681n as permitting an award of statutory anditjven
damages whenever an appellate court concludesdsight
that the defendant’s position on an issue of firgbression
was “implausible,” even if it was informed by legadvice
about this complex statute.

As we now show, immediate correction of that idio-
syncratic and erroneous ruling is vitally importarkirst, as

®> MICA respectfully reserves its members’ rightsargue, at an
appropriate time and in an appropriate contexbourh, the appli-
cation of the Ninth Circuit’s opinion to a partiaunlset of facts.
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we show in Part I, the Ninth Circuit’s decision Wihpact a
wide swath of the economy, extending far beyond the
circumstances of the individual cases before therCCoAl-
though these cases primarily involve the adverseraco-
tice requirements in the context of automobile rasae, the
decision below will affect compliance with all oCRA’s
substantive provisions by a broad array of indastri Sec-
ond, as we show in Part I, the Ninth Circuit’singl will im-
mediately cause serious problems across the wigeswf
its impact. It will increase litigation and promoforum
shopping in class actions against companies witlistate
operations, like MICA’s members; it will unduly @®ure
companies using consumer information in all of &os
nationwide operations, thus raising costs and gy
nullifying the contrary decisions of the other @itccourts
that have correctly interpreted the law; and it [wil
inappropriately undermine the attorney-client pege.
These effects will be particularly pronounced beseadCRA
is a complex statute with numerous unresolved gseach
of which will be directly affected by the Ninth Ciuit’s
ruling that “implausible” answers to unresolveduiss can
merit an award of punitive damages. Finally, thesmy
adverse effects will be particularly problematicéese, as
Congress determined in enacting FCRA, the efficilent of
consumer information and the balancing of consuaret
industry interests is of vital importance to the éwnan
economy.

l. THE DECISION BELOW WILL HAVE IM-
PACTS FAR BEYOND THE PARTICULAR
CIRCUMSTANCES OF THESE CASES, IN-
CLUDING ON THE MORTGAGE INSURANCE
INDUSTRY

The cases before the Court primarily involve an al-
leged failure to comply with FCRA’s adverse actiootice
requirement in the context of automobile insurasedes.
But the Ninth Circuit’s eccentric and wrongheadetica-
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lation of the standard for what constitutes a ‘fulfl viola-

tion of FCRA will, absent correction, both affeaimerous
other industries, including mortgage insurance, angact
compliance with all of the Act’s requirements, motly the
giving of adverse action notices in the contexttltd use
under certain circumstances of credit scores.

A. FCRA Affects Much of the Economy

FCRA affects a wide array of businesses. It impose
obligations not only on consumer reporting agendi&s
U.S.C. 88 1681b, 1681v), but also on companiesftimatsh
information to consumer reporting agenciet § 1681s-2)
and, in certain circumstances, on users of infoilonaton-
tained in consumer reportgd( 8 1681m). Thus, although
petitioners in these cases primarily are persomes$ lautomo-
bile insurers, the Ninth Circuit’s interpretatiohECRA will
impact many other segments of the economy. Indaed
general matter, retailers, employers, and goverhragan-
cies each use consumer information for various geeg.

The same is true throughout the housing industry.
First, insurance companies that write homeown@assrance
policies frequently use the homeowner’s credit esan de-
termining the premiums for such insuradceSecond, most
companies that make mortgage loans use the homesiwne
credit information in underwriting the risks of ngage
loans and determining the interest rates and d#vens for
those loan$. Finally, credit information may also be used in
connection with the private mortgage insurance edsby
MICA’'s members. Mortgage insurance policies aseiésl to

® S. Rep. No. 103-209, at 1-2 (1993).
" Seegeg., S. Rep. No. 108-166, at 7 (2003).

8 1d.; see also U.S. Gen. Accounting Office, GAO Re\wt 06-
435, Mortgage Financing: HUD Could Realize AddiabBenefits
from its Mortgage Scorecard 5 (Apr. 2006) (discugsuse of
automated underwriting of loans using borrower itrgzbres).
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mortgage lenders to protect them against the ffiglagment
defaults by the homeowners. The premium chargeithéo
lender by the mortgage insurer is based on a yaoiefac-
tors, including, in certain types of mortgage i@swae
policies, information contained in the homeowners’
consumer reports. Indeed, as cited above, MICAésmivers
are defendants in putative class actions allediatthey use
consumer information and have disclosure dutieseuid
U.S.C. § 1681m.

B. The Ninth Circuit’'s Willfulness Ruling Is
Likely To Have an Impact on all of the
Act’s Substantive Provisions

FCRA imposes a variety of substantive duties beyond
the adverse action notice provisions that the Ni@ticuit
considered. For example, section 1681b sets foetmis-
sible purposes for which consumer reporting agesnomeay
furnish, and third parties may receive, consumpoiteinfor-
mation. 15 U.S.C. § 1681b. Sections 1681c, 168ig,
1681i impose requirements with respect to the typés
information that a consumer reporting agency majude in
a consumer report, how consumer reporting agenoiest
disclose such information to consumers, and howwutks
over accuracy are resolved by such agencies and by
information furnishers. Id. 88 1681c, 1681g & 1681i.
Section 1681m imposes duties on users of informatio
consumer reports in certain circumstancdsl. 8§ 1681m.
And section 1681s-2(b) provides procedures for in-
vestigations by entities that furnish consumer rimiation
into certain disputes over the accuracy of consunferma-
tion. 1d. § 1681s-2(b).

Moreover, the Act’s provisions are not limited teet
use of credit information, which was at issue iaséh cases.
The duties under FCRA arise from use of informatiooon-
sumer report[s], a term that Congress defined ¢tudte not
only credit information, but also “any informatiérf * bear-
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ing on a consumer’s * * * character, general repota per-
sonal characteristics, or mode of livingld. § 1681a(d)(1).
That definition has been construed to include stata as
driving record informatior, social security numbers, and
even nickname¥.

With some exceptions where private suits are barred
(e.g., id. 8 1681s-2(c)), FCRA authorizes an award of statu-
tory and punitive damages against “[a]ny person wuib
fully fails to comply withany requirement imposed under
this subchapter.1d. 8 1681n(a) (emphasis added). Thus, the
Ninth Circuit’s interpretation of the word “willfly” may af-
fect compliance with, and lawsuits involving, agamumber
of FCRA's requirements. There are, for exampleets of
lawsuits now pending in which plaintiffs are seekpunitive
damages on the ground that creditors and insurdrsat
make firm offers of credit or insurance when theytsout
so-called “prescreened” solicitations to consumans| thus
allegedly violated FCRA restrictions on obtainingnsumer
information for such purposes under section 1681b.

In short, the Ninth Circuit’s redefinition of thertn
“willfully” in section 1681n will affect a vast aay of entities
and all of FCRA’s numerous requirements, and hemply
justifies review by the Court.

® See FTC Staff Letter from Wiliam Haynes to Maith B.
Halpern (June 11, 1998pvailable at http://www.ftc.gov/os/
statutes/fcra/halpern.htm.

19 SeeYang v. GEICO, 146 F.3d 1320 (11th Cir. 1998).

1 Seege.q., Murray v. GMAC Mortgage Corp., 434 F.3d 948 (7th
Cir. 2006); Putkowski v. Irwin Home Equity Corp., 423 F. Supp.
2d 1053 (N.D. Cal. 2006 Pearson v. Novastar Home Mortgage,
Inc., No. 05-1377-A, 2006 U.S. Dist. LEXIS 36282 (M.Da.
Mar. 28, 2006).
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Il THE NINTH CIRCUIT'S DIVERGENT AND
ERRONEOUS DECISION WILL CAUSE PROB-
LEMS ACROSS THE BROAD SWEEP OF ITS
IMPACT

The Ninth Circuit’'s decision will not just sweep
broadly; it will cut deep. It will, with respead the Act’s un-
resolved issues, promote forum shopping, skew amnadpt-
cate compliance, and undermine the attorney-cpeniiege.
Those impacts will be particularly pronounced beseau
FCRA is, in fact, a complicated statute that presenany
unresolved issues. And this pronounced effecseeially
problematic because, as Congress found, the flowoaf
sumer information is critical to the American ecomng in-
cluding the housing market—which is why the Acikgs a
balance between business and consumer interegtghtha
Ninth Circuit’s ruling threatens to upset.

A. The Circuit Split Created by the Ninth
Circuit Will Result in Forum Shopping and
More Litigation, Skew Compliance, and
Undermine the Attorney-Client Privilege

As noted above, mortgage insurers provide insurance
on millions of mortgages nationwide. Absent promogtrec-
tion, the Ninth Circuit’s acknowledged refusal tdoat the
interpretation of FCRA reached by other Circuitdl \ead to
extensive forum shopping and increased class aétings
and will adversely affect efforts to comply witletbtatute.

The decision below threatens to make district court
in the Ninth Circuit the forums of choice for FCRAtion-
wide class actions. The ability to pursue claimsstatutory
and punitive damages dramatically increases thenpat
damages under FCRA; indeed, unlike other fedeedutss
such as the Truth in Lending Act and the Fair D@ébllec-
tion Practices Act, FCRA does not cap a defenddiatslity
in class actions. As such, the ruling below, bgating a
lessened standard of proof for “willful” violationsvill di-
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rectly drive the calculus as to where plaintiffdiviile suit.
Because mortgage insurers carry out their actsvibie a na-
tionwide basis, plaintiffs will have the opportynito try to
file their FCRA class action cases in the NinthcGit, thus
avoiding the other circuit court decisions that lgpgp sensi-
ble reading of the key statutory term. Indeedtisig imme-
diately after the Ninth Circuit’s initial opinionpumerous
FCRA class actions have been filed in the Nintlc@i—in-
cluding by residents of far-off jurisdictions suak Georgia
and Tennesse®. Allowing the conflict created by the deci-
sion below to persist thus would give a green liphthassive
forum shopping. Moreover, by lowering the standéd
statutory and punitive damages, the decision bdlkaly
will lead to a sharp increase in filing of new FCRHKss ac-
tions, thereby raising costs and increasing aiifettlement
pressures.

The ruling below will also skew the efforts of mort
gage insurers to comply with FCRA, raising costd drs-
couraging the beneficial use of consumer infornmatioAs
Congress has emphasized, FCRA “seeks to balancedus
of consumers and businesses” with respect to teeaofis
consumer information. S. Rep. No. 103-209, at 298)*°

2 Seel_uther v. 1-800-BAR-NONE, No. 05 ¢ 4026 (N.D. Cal. Oct.
5, 2005);Hogan v. PMI Mortgage Ins. Corp., No. C05-3851 PJH
(N.D. Cal. Sept. 23, 2005Holloway v. Homefield Fin. Inc., No.
SACV 05-0861 (C.D. Cal. Sept. 6, 200%hillips v. Accredited
Home Lenders Holding Co., No. SACV 05-851 (C.D. Cal. Sept. 1,
2005); Yeagley v. Wells Fargo & Co., No. C05-3403 CRB (N.D.
Cal. Aug. 22, 2005)Putkowski v. Irwin Home Equity Corp., No.
C05-3289 PJH (N.D. Cal. Aug. 12, 2005).

13 See als@ergiopoulos v. First Midwest Bancorp, Inc., 427 F.3d
1043, 1045-46 (7th Cir. 2005) (FCRA is an “attengptachieve
this balance between consumer privacy and the refegisnodern,
credit-driven economy”)Ladner v. Equifax Credit Info. Servs,

Inc., 828 F. Supp. 427, 429 (S.D. Miss. 1993) (FCRAd&t[es]
a balance between the interest of the consumeicpabdl that of
financial institutions”).
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Given the severity of a potential class-action awarf
statutory and punitive damages if a company’s osibn an
unresolved issue is determined in hindsight to Imeaen “im-
plausible,” mortgage insurers, like other companvedi be
pressured by the ruling to consider adopting arecessarily
conservative reading of each of the Act’s varioagquire-
ments. Indeed, the Ninth Circuit's ruling will irope
particular burdens on companies with nationwide or
multistate operations, like MICA’'s members, becaotéhe
risk from nationwide class actions filed in the tirCircuit.

It will be cold comfort to such businesses thateot@ircuits
have held that statutory and punitive damages can b
awarded only for knowing noncompliance with the 'éct
requirements. The fact that the Ninth Circuit'sid®n not
only conflicts with, but as a practical matter willllify, the
rulings of other appellate courts underscores thent need
for review by this Court.

Finally, the ruling below will undermine the attesn
client privilege and, in doing so, will weaken raththan
enhance compliance with the Act’s substantive regquents.
As the Ninth Circuit unabashedly acknowledged,“nesk-
less disregard” standard will routinely put at ssspecific
evidence as to how the company’'s decision was eshch
including the testimony of the company’'s executiasl
counsel.” 435 F.3d at 1099. Indeed, given thle oiscat-
astrophic statutory and punitive damages in natidewlass
action cases, mortgage insurers and other defendaay, as
a practical matter, feel it necessary to discldseprivileged
advice they received in an effort to defend thewese!l As
such, the Ninth Circuit’'s approach contravenes gtreng
public interest in protecting attorney-client commuations.
See,e.g., Upjohn Co. v. United Sates, 449 U.S. 383 (1981).
Moreover, by putting such advice routinely at issie rul-
ing below will discourage clients from seeking, dadyers
from providing, frank and thoughtful advice withspect to
FCRA compliance—lest such advice later be usedhagthe
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client as proof of the kind of “creative lawyerintfiat, under
the Ninth Circuit's approach, justifies the impasit of

exemplary damages on a defendant. Thus, ratherntodi-

vating companies to “seek objective answers frogir ttoun-
sel as to the true meaning of the statute” (438 &t31099),
the decision below will undermine forthright legalvice and
true compliance with the Act. Last, still furthproblems
will arise from the Ninth Circuit’s assertiord() that consul-
tation with attorneys and reliance on their advigegy not be
sufficient to avoid a finding of willfulness if aoart con-
cludes in hindsight that the lawyers provided “ifeaesible
answers.” That holding places clients in the ingdas situ-
ation of having to second-guess their attorneysistiher

undermining both the privilege and compliancecal safely
be said that Congress never intended such an agprdzen
it enacted section 1681n.

B. These Adverse Effects Will Be Particularly
Pronounced Because FCRA Is a Complex
Statute that Raises many Unresolved Issues

The Ninth Circuit’s holding that a defendant can be
held to have acted “willfully” if an appellate cauUmds its
position on an unresolved FCRA issue be “implaeSibtill
have a particularly powerful impact because FCRA ®om-
plicated statute as to which industry has beenngiitle
regulatory guidance and which raises many stilesatved
issues.

FCRA is a “complex statutory scheme.3wira v.
United Sates, 344 F.3d 64, 74 (1st Cir. 2003). For example,
as directly applicable to these cases, the termeéise ac-
tion” is given five separate meanings by the Attt U.S.C.

8 1681a(k). There is, moreover, relatively littjeidance as
to the proper interpretation or application of thAet’s
complicated provisions. The FTC, which has judsdn
over certain of the Act’s provisions, has no gehaushority
to issue substantive rules under the Act (see 15.QJ.
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§ 1681s(a)(1); 65 Fed. Reg. 80,802, 80,803 (Dec2@Q0))
and, since 2001, has not even issued informal gregve
letters (see http://www.ftc.gov/os/statutes/fcraguinbm).
Indeed, three years ago, Congress enacted the aRdir
Accurate Credit Transactions Act of 2003, Pub. b. NO08-
159, a lengthy statute that revised many of FCRXisting
provisions and added numerous new statutory tebus,
many of the regulations that Congress required for
implementing these new provisions have yet to saed.

Not surprisingly, given the Act’s complexity andnh
ited guidance, numerous issues concerning the Adespre-
tation and application remain unresolved. In thetant
cases, for example, the Ninth Circuit considerethittedly
as a “matter of first impression,” whether an adiinsurance
premium charge is properly considered an “incraasany
charge” and hence can constitute an “adverse attid@5
F.3d at 1090. In ruling that it is, moreover, toaurt rejected
multiple prior district court rulings, including ithe case on
appeal® The Ninth Circuit also considered, again for the
first time, whether an “adverse action” can haveuoed
when the use of credit information resulted in to@sumer
receiving a better rate than if credit informatluas not been
considered at all. On this new issue, too, thesalgpcourt
rejected the district court’s ruling. 435 F.3dL892-93.

Similarly, issues relating specifically to the Ast’
application to mortgage insurance remain unresolveadier
FCRA. For example, the duties that apply in thengof an
“adverse action” depend in part on which of thes fprongs
of the Act’'s “adverse action” definition appliesl5 U.S.C.
8 168la(k). Mortgage insurance arises as part ofedit
transaction: when a prospective homeowner seeaditan
the form of a mortgage, the lender as part of ¢hadit trans-
action obtains mortgage insurance in order to msgainst

14 Seeeg., Mark v. Valley Ins. Co., 275 F. Supp. 2d 1307, 1317
(D. Or. 2003).
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the risk it would face if the borrower defaults arloan and
the value of the collateral is insufficient to gag amount of
the outstanding indebtedness. Because mortgageamnts,
thus, is an integral part of a transaction in whacbonsumer
is obtaining credit, MICA believes that the so-edll‘credit”
prong applies. Id. 8 1681a(k)(1)(A). Advocates in cases
against MICA’'s members have argued, however, that t
definition of adverse action applicable to the “arwiriting
of insurance” instead appliedd. 8 1681a(k)(1)(B)(i). This
unresolved question is crucial; if the credit taot®n def-
inition applies, a mortgage insurer is not requitedsend
adverse action notices in circumstances where dheumer
obtains the product (a loan) that he or she sou@ee 16
C.F.R. pt. 698, app. H, 8 I.C (“No adverse acticours in a
credit transaction where the creditor makes a @vaffer
that is accepted by the consumer.”).

Another area of uncertainty concerns whether advers
action notice requirements even apply to mortgagerers.
A federal district court has ruled that mortgageuners have
no duty to send adverse action notices to consubemsuse
mortgage insurers contract with lenders, not comssjrand
because they insure lenders’ risks, not consumesks.
Whitfield v. Radian Guar., Inc., 395 F. Supp. 2d 234 (E.D.
Pa. 2005)appeal pending, No. 05-5017 (3d Cir.). An older,
non-binding FTC staff letter disagrees. FTC Stadtter
from Clarke W. Brinckerhoff to Paul H. Schiebemat (Mar.
3, 1998), available at http://www.ftc.gov/os/statutes/fcra/
schieber.htm.

In short, the Ninth Circuit’'s adoption of a stardla
that invites an award of massive statutory andtpuendam-
ages for wrong answers to open FCRA issues iscp&tly
pernicious because there are so many open issues thre
Act. Immediate correction of that standard is ¢fere all
the more important.
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C. These Pronounced Adverse Effects Are
Especially Problematic Because the Effi-
cient Flow of Consumer Information Is
Vital to the Economy, Including the Hous-
ing Industry

The recent widespread advances in technology have
dramatically affected the consumer reporting indust Be-
cause of the computerization of records, developroéthe
internet, and ability to transmit data electrorlicakntities
that maintain information about consumer accounts are
able to quickly provide reporting agencies with siderable
amounts of information, and entities whose openatiare
enhanced through the use of consumer informatian @
able to access it on a timely ba¥is.

This flow of consumer information is vital to the
United States economy. In passing FCRA, Congressdf
that our “banking system is dependent upon fair aowlirate
credit reporting.” 15 U.S.C. § 1681(a)(1). Itther found
that consumer reporting agencies “have assumethlrole
in assembling and evaluating consumer credit ahdran-
formation on consumers.”ld. 8§ 1681(a)(3). Indeed, this
Court has found that “Congress enacted the FCRA9ir0
to,” inter alia, “promote efficiency in the Nation’s banking
system * * *” TRW Inc. v. Andrews, 534 U.S. 19, 23 (2001).

FCRA facilitates and encourages the efficient flofw
consumer information in multiple ways. Congresshar
ized disclosure by consumer reporting agencieonsemer

> 'S. Rep. No. 104-185, at 18 (1995) (“the crediporéing
industry has grown in the wake of information tedlogy advan-
ces that have occurred over the last twenty years”)

® Robert B. Avery et al., An Overview of Consumeat® and
Credit Reporting, Federal Reserve Bulletin, at E@b( 2003),
available at http://www.federalreserve.gov/pubs/bulletin/2003/
0203lead.pdf (estimating that each consumer remprégency
receives more than two billion items of informatigach month).
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information to various public and private entitisnumer-
ous circumstances. 15 U.S.C. § 1681b. It directedpan-
ies that maintain information about consumer actouo
furnish such information to consumer reporting aiE in

an accurate mannefd. § 1681s-2. Congress also preempted
state laws that interfere with FCRA’s key provisonld.

§ 1681t(b).

The nationwide system created by Congress provides
considerable benefits to business and consumées. alihe
FTC has noted that “[t]his flow of information [peitted
under FCRA] enables credit grantors and others &ikem
more expeditious and accurate decisions, to thefiheof
consumers® Among the benefits conferred by the efficient
sharing of consumer information are rapid qualifaa for
mortgage, automobile, and retail credit; higherelsvof
home ownership; more accurate pricing of creditetdasn
risk; and increased availability of non-mortgageditr for
low-income household$. According to Congress, these
benefits have saved consumers as much as $100nbilli
annually*®

In sum, by establishing a standard for punitive €am
ages that will adversely effect the efficient fl@ivconsumer
information on a nationwide basis, the Ninth Citsuiuling
undermines Congress’s goal of promoting the efficikow
of such information in order to enhance the econangjud-
ing the promotion of homeownership. As shown above
FCRA seeks to balance consumer and business itgtares
the use of consumer information, and the Ninth Wire

" Federal Trade Comm’n, Report to Congress Undeti®es 318
and 319 of the Fair and Accurate Credit Transastiédct of 2003,
at 1 (Dec. 2004)available at http://www.ftc.gov/reports/facta/
041209factrpt.pdf.

® H.R. Rep. No. 108-263, at 23 (2003).
4.
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opinion threatens to upend that careful balandee petitions
for review should therefore be granted.

. THE NINTH CIRCUIT'S ERRONEOUS “AD-
VERSE ACTION” RULINGS FURTHER WAR-
RANT REVIEW

The need for review is even greater in light of the
Ninth Circuit’s erroneous reading of the Act's wal ad-
verse action provisions, which will exacerbate pheblems
described above. First, the Ninth Circuit’'s coppirequire-
ment that an adverse action notice must “deschbeattion”
taken, “specify the effect of the action upon tlemsumer,”
and “identify the party or parties taking the anti¢435 F.3d
at 1095) is not just unsupported by the statutexy, tit will
also cause serious practical problems. In the gagd
insurance context, théender decides whether mortgage
insurance is needed, the amount of the insuranbether
and to what extent the borrower will be asked tg e
premium, and, in some instances, the rate at whielpolicy
will be issued. Describing the action taken, dmeléffect on
the consumer, in these circumstances could reguicem-
plex recitation about the nature of mortgage inscea the
relationship between the lender and the mortgagyeen, and
the various mortgage insurance plans that MICA'snimers
offer to mortgage lenders, in order to comply wlike Ninth
Circuit’s new, vague directive. Separately, comnswill
likely result if a consumer who has successfullyaoted a
mortgage loan is simultaneously told that he or ekgeri-
enced “adverse” action and receives that noticen fian
entity (the mortgage insurer) with whom he or sae had no
dealings of any kind.

Likewise, the Ninth Circuit’s holding that adverae-
tion occurs under section 1681m when “becausesotiadit
information a company charges a consumer a higheali
rate than it would otherwise have charged” (435dFa3
1092) misconstrues the Act’s plain language. éféhwas no
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earlier charge, there simply cannot be said to leeen “an
increase in any charge” (15 U.S.C. 8§ 1681a(k)(1)(B)and
hence there is no adverse action. Likewise, whereredit
information has been found, the subsequent pridagsion
simply cannot be said to have been “based in wbioie part
on any information contained in a consumer rep@d’ 8
1681m(a)), and hence no duties are triggered.

CONCLUSION
The petitions for writs of certiorari should beagted.
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