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INTEREST OF AMICI CURIAE

Amici are law professors who each teach and write in the
area of administrative law and who have a particular interest
in principles of deference to administrative agencies. Amici
have no stake in the outcome of this case They are filing
this brief solely as individuals and not on behalf of the insti-
tutions with which they are affiliated.*

Richard J. Pierce, J., isthe Lyle T. Alverson Professor
of Law at the George Washington University Law School.
He teaches administrative law, antitrust law, and evidence.
Professor Pierce is the author of many publications on al-
ministrative law issues, including the leading multi-volume
treatise on administrative law. See Richard J. Pierce, .,
Administrative Law Treatise (4th ed. 2002). This Court has
cited the Administrative Law Treatise on numerous occa
sons. See, eg., Woodford v. Ngo, 126 S. Ct. 2378, 2386
(2006); Barnhart v. Walton, 535 U.S. 212, 222 (2002);
Metro. Sevedore Co. v. Rambo, 521 U.S. 121, 137 n.9
(1997). Professor Pierce is also a co-author of anadministra-
tive law textbook. See Richard J. Pierce, Jr. et d., Adminis-
trative Law and Process (4th ed. 2004).

Frank B. Cross is the Herbert D. Kelleher Centennial
Professor of Business Law at the University of Texas School
of Law. He teaches legidation, agency, judicia decision

! Both parties have consented to the submission of this brief in letters
filed with the Clerk. Pursuant to Rule 37.6, amici affirm that no counsel
for a party authored this brief in whole or part. None of the amici sub-
mitting this brief has any financia interest in this matter and none has
been compensated for their participation in the drafting of this brief.
O'Melveny & Myers LLP, which serves as counsel for the amici, is g-
pearing in cases in other courts raising banking preemption issues and is
compensated by Bank of America for its work in those cases as well as
for its assistance to the amici in the preparation of this brief. No other
person or entity has made any financial contribution to the preparation or
submission of this brief.
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making, administrative law, and environmental law. He has
published extensively in the area of federal environmental
regulation and has addressed the role of administrative agen-
ciesin environmental regulationin several articles

Mark B. Seidenfeld is the Patricia A. Dore Professor of
Administrative Law and Associate Dean for Academic Af-
fairs at Florida State University College of Law. He teaches
administrative law, constitutional law, environmental law,
law and economics, and regulated industries. Professor Sei-
denfeld has authored numerous publications addressing ad-
ministrative law issues, including several articles addressing
how administrative law doctrine relates to institutional ke-
havior and agency accountability.

INTRODUCTION AND SUMMARY OF ARGUMENT

Professors Pierce, Cross, and Seidenfeld have filed this
brief to address a basic question of administrative law raised
by petitioner and her amici in this case, viz, the extent to
which a court should defer to an administrative regulation
that preempts state law. As demonstrated in this brief, that
question has already been clearly — and correctly — answered
by this Court in an unbroken line of precedents dating back
almost 50 years Those precedents hold that when a federal
agency, exercising regulatory power within the scope of the
policymaking authority conferred on the agency by statute,
promulgates a regulation that by its terms or operation dis-
places state law, that regulation is entitled to the same broad
deference that would be accorded to any other regulation
within the agency's statutory authority. The rule is settled,
sensible, and straightforward: “[E]ven in the area of pre-
emption, if the agency’s choice to pre-empt ‘represents a
reasonable accommodation of conflicting policies that were
committed to the agency’s care by the statute, we should not
disturb it unless it appears from the statute or its legidative
history that the accommodation is not one that Congress
would have sanctioned.”” New York v. FCC, 486 U.S. 57, 64
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(1988) (quoting United States v. Shimer, 367 U.S. 374, 383
(1961)).

Although that rule has been accepted and utterly non
controversial for decades, the Court has been urged in this
case to discard the rule outright. The proposed alternative
would force courts to treat agency regulations differently
when they might have the effect of preempting state laws.
Under this novel approach, developed most fully in a brief
filed by Professor Thomas Merrill on behalf of the Center for
State Enforcement of Antitrust and Consumer Protection
Law (“State Center”), an agency regulation preempting state
law can be upheld only if the court decides for itself that pre-
emption is “required” to effectuate the statute's policy objec-
tives. SC Br. 27.

This approach is not only contrary to precedent, but it is
contrary to precedent precisely because it is an illogica
framework for judicial review of federal agency regulations.
This Court’s genera agency deference cases recognize that
when Congress confers broad rulemaking authority on an
agency, Congress intends to give the agency wide latitude in
deciding what policies are appropriate for effectuating the
statute’'s general objectives. That general rule of deference
was not devised from wholecloth — rather, it was explicitly
drawn from cases holding that agency judgments about pre-
emption are policy judgments to which courts must defer. It
makes no sense now to suggest that the rule of broad defer-
ence should exclude the very category of policy judgments
on which the rule is based.

The court below thus applied the proper standard in -
holding the agency preemption regulations at issue in this
case. Asthe opinion explains, the regulations do not exceed
the agency’ s authority and are not manifestly contrary to the
statute. That should end the analysis.
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ARGUMENT

. THIS COURTS PRECEDENTS REQUIRE FULL
DEFERENCE TO AGENCY POLICY JUDG-
MENTS“EVEN IN THE AREA OF PREEMPTION”

This Court’s precedents on judicial deference to agency
regulations preempting state law are neither ambiguous nor
inconsistent. As early as United States v. Shimer, 367 U.S.
374 (1961), the Court made clear that an agency determina-
tion that state laws should give way before the federal
scheme is a basic policy determination entitled to the same
broad judicial deference accorded other agency policy e
terminations. Subsequent decisions have reinforced that rule
without exception. See 1 Richard J. Pierce, Jr., Administra-
tive Law Treatise § 3.5, at 158 (4th ed. 2002) (noting the set-
tled rule that “a federal agency can preempt a state statute,
rule, or common law doctrine” and that “Chevron deference
is due a legidative rule or ajudication in which an agency
purports to preempt a state law”).

A. Pre-Chevron Cases Established A Rule Of Broad
Deference To Agency Policy Judgments, Including
Judgments About The Need For Preemption

Twenty-five years before the Court issued its decision in
Chevron U.SA. Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837 (1984), the Court in Shimer established
that courts must accord the broadest possible deference to
agency policy judgments, even when those policy judgments
involve the need for preemption of state laws. In Shimer, the
Court upheld Veterans Administration (“V.A.”) loan regula
tions clearly intended to “displace state law” (367 U.S. at
377), promulgated pursuant to the agency’s general authority
to prescribe rules and regulations governing V.A. loan guar-
antees. Id. at 381 n.9. Before analyzing preemption specifi-
caly, the Court invoked the basic, long-standing principle of
deference to agency policy determinations:
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More than a half-century ago this Court declared that
“where Congress has committed to the head of a de-
partment certain duties requiring the exercise of judg
ment and discretion, his action thereon, whether it in-
volve questions of law or fact, will not be reviewed by
the courts unless he has exceeded his authority or this
court should be of [the] opinion that his action was
clearly wrong.”

Id. at 381-82 (quoting Bates & Guild Co. v. Payne, 194 U.S.
106, 108-09 (1904)). The Court then applied that basic rule
directly to the V.A.'s decision to preempt certain state loan
guarantee laws. Significantly, the Court noted that the
V.A.'s choice to preempt was not required by the statute it
was enforcing. See id. at 382 (“It would, of course, have
been possible for the Administrator to have promulgated
regulations consistent with much of the present scheme
which would have, in addition, accepted the benefits of local
law .. ..”). But, the Court emphasized, the choice whether
to “take advantage of [state] laws’ or to displace them was a
policy choice for the agency to make, not the courts: “If this
choice represents a reasonable accommodation of conflicting
policies that were committed to the agency’s care by the
statute, we should not disturb it unless it appears from the
statute or its legidative history that the accommodation is not
one that Congress would have sanctioned.” 1d. at 383. Be-
cause the V.A. regulations at issue in the case were “a rea
sonable accommaodation of the statutory ends,” the Court yp-
held them. Id. at 385.

The Court reinforced Shimer’s rule of broad deference to
preemptive agency regulations in Fidelity Federal Savings
and Loan Ass nv. de la Cuesta, 458 U.S. 141 (1982) — a case
very similar in posture to the case currently before the Court.
Like this case, de la Cuesta involved a regulation promul-
gated by a federal banking agency that expressly preempted
dtate laws governing the exercise of certain federaly con-
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ferred barking powers. Id. at 146-47. Relying on Shimer,
the Court explicitly equated the standard of deference appli-
cable to preemption regulatiors with the standard applicable
to all regulations. In genera, the Court observed, “[w]here
Congress has directed an administrator to exercise his discre-
tion, his judgments are subject to judicial review only to de-
termine whether he exceeded his statutory authority or acted
arbitrarily.” Id. at 154 (citing Shimer, 367 U.S. at 381-82).
And when “the administrator promulgates regulations in
tended to pre-empt state law,” the Court concluded, “the
court’s inquiry is similarly limited,” 458 U.S. at 154, quoting
the key passage in Shimer mandating deference to a preenp-
tion judgment that reflects a reasonable accommodation of
conflicting policies within the agency’s general authority.

The de la Cuesta Court also reiterated the important
point that an agency may choose to preempt state law even
where preemption is not required to fulfill the statute’s do-
jectives. Seeid. (“whether the administrator failed to exer-
cise an option to promulgate regulations which did not dis-
turb state law is not dispositive”’). Further, the Court noted, a
“pre-emptive regulation’s force does not depend on express
congressiona authorization to displace state law.” 1d. Thus
in the context of regulatory preemption, a “narrow focus on
Congress' intent to supersede state law” is “misdirected.”
Id. (emphasis added). What matters is whether the agency
“meant to pre-empt [state] law, and, if so, whether that action
is within the scope of the [agency’s] delegated authority.”
Id. Applying that deferential standard, the Court upheld the
agency’s preemption regulation, because although “the wis-
dom of the Board’s policy decision [wa]s not uncontroverted
... heither [wa]sit arbitrary or capricious.” Id. at 1609.

The Court applied the same rule yet again in its unani-
mous decision in Capital Cities Cable, Inc. v. Crisp, 467
U.S. 691 (1984). Pursuant to a general statutory mandate to
establish nationwide telecommunications service, the FCC
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promulgated a preemption regulation reflecting its expert
policy judgment that “only federal pre-emption of state and
local regulation [could] assure cable systems the breathing
space necessary” to expand and provide program diverse
services. Id. at 708. Invoking the broad deference standard
of Shimer and de la Cuesta, the Court enforced the regula
tion: “While that judgment may not enjoy universal suypport,
it plainly represents a reasonable accommodation of the
competing policies committed to the FCC's care, and we see
no reason to disturb the agency’ s judgment.” Id.

B. Chevron Is Based On The Pre-existing Rule Of
Judicial Respect For Agency Policy Judgments,
Including Judgments About Preemption

Although often regarded as a pathbreaking decision, the
Court’s decision in Chevron was in important respects sim-
ply an application of the firmly settled and non-controversia
principle that courts must defer to agency policy judgments
within the scope of their authority. As the Chevron Court
explained, sometimes Congress “explicitly” leaves a “gap”
in a statutory structure and thus “expressly” delegates to the
agency the authority to decide what policy choices best -
fectuate the statute’ s objectives. 467 U.S. at 843-44. In such
situations, of course, the Court had long recognized that
courts must uphold agency policy choices unless arbitrary or
capricious or manifestly contrary to the statute. See id. at
844 n.12 (citing cases). What Chevron arguably added to the
law was the idea that when there is no explicit statutory gap,
but there is a particular statutory term that is ambiguous,
Congress “implicit[ly]” delegated to the agency the same
authority to decide through regulation which construction of
the term best advances the statute’s policy objectives. See
id. at 844.% In both situations, the Court explained, the pre-

2 The Court later made clear that such a delegation can be presumed
only when Congress gives an agency the power to act with the force of
law. See United Statesv. Mead Corp., 533 U.S. 218, 226-27 (2001).



8

existing rule of broad deference to the agency’s policy
choice applies. Id.

It is notable that in this fina step of the analysis, the
Chevron Court specifically quoted Shimer and cited Crisp
for its articulation of the proper deference standard. As the
Chevron Court itself described that standard:

“. .. If this choice represents a reasonable accommo-
dation of conflicting policies thet were committed to
the agency’s care by the statute, we should not disturb
it unless it appears from the statute or its legidative
history that the accommodation is not one that Con-
gress would have sanctioned.” United Sates v.
Shimer, 367 U.S. 374, 382, 383 (1961). Accord, Capi-
tal Cities Cable, Inc. v. Crisp, ante, at 699-700.

Id. at 845. In other words, what soon became known as
“Chevron deference” is a standard specifically drawn from
cases involving deference to agency policy judgments about
preemption. It would be ironic indeed to hold that the one
area of agency policy decisonmaking to which Chevron
does not apply isthe very areathat gave birth to the doctrine
in the first place.

C. Post-Chevron Cases Confirm The Continuing M-
tality Of The Rule Requiring Broad Deference To
Agency Policy Judgments About Preemption

Cases decided after Chevron demonstrate that Chevron
did not, in the course of drawing its deference standard from
agency preemption precedents, somehow dilute those prece-
dents sub silentio.

Two years after Chevron, the Court relied on Crisp, de la
Cuesta, and Shimer to uphold FCC regulations preempting
state laws regulating technical signal quality standards for
cable television. See New York v. FCC, 486 U.S. 57 (1988).
The Court reiterated that when preemption by an agency is
involved, “the inquiry becomes whether the federal agency
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has properly exercised its own delegated aithority rather
than simply whether Congress has properly exercised the
legidative power.” 1d. a 64 (emphasis added). Because a
“‘pre-emptive regulation’s force does not depend on express
congressional authorization to displace state law,’” a “‘nar-
row focus on Congress intent to supersede state law [ig|
misdirected.”” 1d. (quoting de la Cuesta, 458 U.S. at 154)
(alteration in original). “Instead, the correct focus is on the
federal agency that seeks to displace state law and on the
proper bounds of its lawful authority to undertake such ac-
tion.” Id. The Court further emphasized that when agency is
given a “broad grant of authority to reconcile conflicting
policies,” that authority presumptively includes the power to
reconcile policies “even in the area of preemption,” and thus
courts must defer so long as the agency’s decision is reason
able and not manifestly contrary to Congress's intent. Id.
(quoting Shimer deference standard) (emphasis added).
Finding no indications in the text or history of the 1984 Ca
ble Act that Congress affirmatively intended to deny the
FCC the power to preempt state law, the Court upheld the
agency’s preemption regulation. Id. at 69 (“[W]e find noth-
ing in the Cable Act which leads us to believe that the Com-
mission’s decision to pre-empt . . . ‘is not one that Congress
would have sarctioned.”” (quoting Shimer, 367 U.S. at 383)).

The Court again applied the Shimer-Chevron standard of
broad deference to an agency’s preemption judgment in New
York v. FERC, 535 U.S. 1 (2002). In FERC, a State chal-
lenged FERC' s assertion of exclusive jurisdiction to regulate
certain transmissions and sales of electrical energy. In par-
ticular, the State complained that the federal circuit court re-
viewing the FERC order had failed to apply a “presumption
agangt federa pre-emption” to the order. Id. a 17. The
Court squarely rejected the State’s position, explaining that
review of an agency' s preemption judgment “does not i+
volve a ‘presumption against pre-emption’” Id. at 18. In
that situation, the Court noted, the principal question is sim+
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ply whether the agency’s action is within the scope of the
agency’s delegated authority (paraphrasing the Shimer-
Chevron standard). Id. To answer that question, a court
must “determine whether Congress has given [the agency]
the power to act as it has,” but it must make that inquiry
“without any presumption one way or the other.” 1d. at 18.
Because the statute in that case gave FERC te power to
regulate the transmission and sale of electric energy, the
Court held that the statute necessarily gave FERC the power
to preempt certain state laws on the subject. 1d. at 19-20.

D. Cases Finding No Preemption Also Confirm The
Shimer-Chevron Standard

The precedents of this Court finding that particular
agency regulations did not preempt confirm the basic defer-
ential standard of Shimer and progeny, while effectively il-
lustrating both its breadth and its limits

Three instructive cases are Hillsborough County v.
Automated Medical Laboratories, Inc., 471 U.S. 707 (1985);
Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996); and Louisiana
Public Service Commission v. FCC, 476 U.S. 355 (1986)
(“Louisiana PSC”). In Hillsborough, the Court held that
FDA regulations governing the handling of blood plasma did
not preempt a local ordinance imposing additional controls
on blood plasmadonation. The regulations did not preempt,
the Court explained, principally because the FDA had stated
in a preamble to the regulations that it did not ntend the
regulations to be exclusive. 471 U.S. at 714-15. Given the
explicit agency statement of its intent not to preempt, the
Court held that a presumption against preemption applied,
and thus the Court would not read the regulations as pre-
empting state law unless the regulations themselves com-
pelled that reading. Id. at 715.

The Court’s explanation of why the regulations did not
compel an inference of preemption from their mere “com-
prehensiveness’ is significant. As the Court explained, it is
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generaly “more reluctant to infer pre-emption from the
comprehensiveness of regulations than from the comprehen
siveness of statutes’ because “agencies normally deal with
problems in far more detail than does Congress,” and can
“speak through a variety of means, including regulations,
preambles, interpretive statements, and responses to com-
ments.” Id. at 717-18. Accordingly, “we can expect that
they will make their intentions clear if they intend for their
regulations to be exclusive.” 1d. at 718.

Where an agency does make its preemptive intentions
clear, by contrast, Hillsborough confirms that courts must
accord wide deference to that judgment. In explaining why
the agency’s decision not to preempt was not inconsistent
with the statute, the Court emphasized the breadth and im
portance of the agency’s power to make preemption judg
ments on policy issues within the agency’ s authority. “[T]he
FDA possesses the authority to promulgate regulations pre-
empting local legidation,” the Court explained, “and can do
so with relative ease” Id. at 721. The agency’s power to
preempt loca law when the agency deems appropriate is
crucial, because “the agency can be expected to monitor, on
acontinuing basis, the effects on the federal program of local
requirements,” whereas “Congress . . . normally does not fol-
low, years after the enactment of federal legidation, the &-
fects of externa factors on the goals that the federal legisla-
tion sought to promote.” 1d. In other words, the Court effec-
tively deferred to the agency’ s judgment that preemption was
not required to fulfill the statute’s objectives, kecause the
Court understood that the agency had not only broad author-
ity to preempt if it deemed necessary, but aso critical exper-
tise as to the policy need for preemption, born of its continu-
ing experience with the interplay between local law and fed-
eral statutory objectives.

Medtronic is another case finding no preemption but i-
luminating the relevant principles. In that case, the mgority
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opinion for the Court held that the statute itself did not pre-
empt certain state-law claims, where the FDA regulations
also took the view that the statute did not preempt the claims.
See 518 U.S. at 496-97 & n.16. As Justice Breyer’s concu-
ring opinion elaborated more fully, the FDA’s broad e+
forcement responsibility under the statute gave it ample ar
thority to decide whether preemption of state law was neces-
sary to accomplish the statute’ s objectives. 1d. at 506. “That
responsibility means informed agency involvement and,
therefore, special understanding of the likely impact of both
state and federal requirements, as well as an understanding
of whether (or the extent to which) state requirements may
interfere with federa objectives.” 1d. Thus, “in the absence
of a clear congressional command as to pre-emption, courts
may infer that the relevant administrative agency possesses a
degree of leeway to determine which rules, regulations, or
other administrative actions will have pre-emptive effect.”
Id. at 505. Because the FDA had explicitly chosen not to
preempt state law, preemption was not appropriate, but if the
agency made a different policy choice within the “degree of
leeway” afforded by its statutory authority, deference would
be proper under Justice Breyer’sanalysis. Id.

Hillsborough and Medtronic find no preemption but ef-
fectively illustrate the wide breadth of an agency’s basic au-
thority to preempt through regulation. Louisiana PSC is a
case finding non-preemption that exemplifies the limits of
that authority. Louisiana PSC involved an FCC regulation
preempting certain state laws governing intrastate telephone
communications. Far from questioning the basic rule of def-
erence to such regulations, the Louisiana PSC Court repeat-
edly endorsed the Shimer rule that a federa agency may
promulgate regulations preempting state law “when and if it
Is acting within the scope of its congressionally delegated
authority.” 476 U.S. at 374; seeid. at 369 (citing Crisp and
de la Cuesta). The Court smply held, however, that the
FCC's preemption determination exceeded its authority ur
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der the statute, which explicitly denied the FCC the authority
to regulate intrastate service. Id. at 369-70. As the Court
explained, “an agency literally has no power to act, let alone
pre-empt the validly enacted legidlation of a sovereign state,
unless and until Congress confers power upon it.” Id. at 374.
Because Congress specifically denied the agency the power
to regulate intrastate service, its preemption judgment could
not stand, even if the agency thought it would best advance
the statute’ s policies. Seeid.

Louisiana PSC simply underscores the compl ete identity
between the Shimer standard of deference applicable to
agency policy judgments about preemption and the Chevron
standard of deference applicable to all other agency policy
judgments. A court does not defer under Chevron to an
agency’s judgment that exceeds the scope of its authority
under the statute or is plainly contrary to the terms of the
statute. See Chevron, 467 U.S. at 844; see also Oregon v.
Gonzales, 126 S. Ct. 904, 918-21 (2006) (Attorney General
regulation exceeds scope of delegated authority); FDA v.
Brown & Williamson Tobacco Corp., 529 U.S. 120, 133-42
(2000) (FDA regulation precluded by text and structure of
statute). Likewise, Louisiana PSC confirms that courts do
not defer under Shimer to a preemption judgment the agency
is plainly not empowered to make.

By contrast, the opposite result must obtain where the
agency is given otherwise broad regulatory authority, and
there is no affirmative indication in the text or history of the
statute that Congress did not to confer on the agency the
power to preempt state law. If the agency in that situation
determines that preemption is needed to effectuate the stat-
ute’s objectives, courts must respect and enforce that judg
ment, as cases from Shimer to de la Cuesta through Chevron
to FERC have consistently made clear.
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[I. THE STATE CENTER BRIEF PROVIDES NO
SOUND BASIS FOR DISCARDING THE SHIMER-
CHEVRON FRAMEWORK FOR REVIEW OF
AGENCY PREEMPTION JUDGMENTS

Professor Merrill’sbrief for the State Center in this case
urges the Court to adopt a framework for analyzing agency
preemption regulations that is radicaly at odds with the
precedents described above and with the sound logic under-
lying them. Rather than defer to an agency’s policy judg
ment that preemption is needed to effectuate federal objec-
tives within the agency’ s domain, the brief’s novel goproach
would shift ultimate responsibility for all policy judgments
potentially affecting state laws to the courts. SC Br. 19-20.
The State Center brief contends that a court should “respect-
fully” consider an agency judgment — reflected in a duly
promulgated regulation with the force of law — that certain
state laws must be displaced (id. at 2), but that the court itself
must ultimately decide whether preemption is actually “re-
quired” to effectuate the statute's policy objectives. Id. at 3,
6, 14, 27. Accordingly, if the court decides that preemption
is not “required,” the court would invalidate the preemptive
regulation.

Asthe previous section explained, the approach proposed
by Professor Merrill on behalf of the State Center is demon
strably contrary to this Court’s precedents. In this section,
we show that the approach has no logical basis ather, as
demonstrated by the weakness of the arguments marshaled in
support of the theory. We begin, however, by pointing out a
fundamental error infecting the entire approach developed in
the State Center brief.

A. Agency Judgments About Preemption Are Fun-
damentally Policy Decisons Within Agencies
Domain, Not Purely Legal Interpretive Questions

The theory of State Center brief starts from the basic
premise that “[p]reemption is often characterized as an exer-
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cise in statutory interpretation, or as resting entirely oncon
gressiona intent.” Id. at 6. Thebrief then asserts that find-
ing such statutory or interpretive preemption “requires ar
swering two interrelated questions’:

First, there is the question of interpretation: What
does the federa statute or regulation at issue mean?
Second, there is the question of displacement: Is fed-
eral law, as interpreted, in tension with state law, and
Is this tension sufficiently severe to require displace-
ment of state law in whole or in part in order to
achieve the purposes of federal law?

Id. at 6. The State Center brief argues that Congress itself
ideally would answer the htter “displacement” question for
every potential situation in the plain text of the statute, but
the brief also recognizes that ‘{g]iven the limits of human
knowledge, Congress cannot be expected to resolve all pre-
emption questions through express preemption and savings
clauses.” Id. a 7. Asthe brief quite effectively explains:

Congress is severely hampered in resolving preemp-
tion controversies by the fact that legislation ordinarily
operates prospectively. The limits of human knowl-
edge make it virtually impossible for Congress to an-
ticipate all relevant issues before they arise. Congress
would have to analyze the common law and statutory
rules of fifty different States, including not just those
in existence at the time the federal legidation was en
acted, but those that might be passed in the future. .. .
This is clearly beyond the capacity of even the mog
far-sighted legidative body.

Id. Recognizing that some “institution” other than Congress
must be responsible for addressing preemption issues arising
in the course of administering and enforcing the statute, the
State Center brief posits agencies and courts as the potential
aternatives. Id. at 7-8. It concludes that courts should be
the arbiters of all preemption issues that might arise, and in-
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deed of al interpretive issues of any kind that could poten
tially lead to preemption. 1d. at 8, 19-20.

The theory of the State Center brief, in short, rests en
tirely on the premise that judicia review of an agency pre-
emption regulation requires discerning whether Congress
itself intended the statute to preempt state law in the situation
addressed by the agency regulation. But this framing of the
issue ignores the brief’s own important insight: Congress
cannot, and therefore often does not, decide in advance
whether, when, and to what extent a given federal statutory
scheme should displace state law. Indeed, as this Court’s
cases have repeatedly observed, see supra at 4-10, Congress
may well have no particular intent one way or the other with
respect to the preemption of specific state laws within the
statute’ s compass.

In enacting a federa statute, however, Congress at |east
has spoken implicitly to the possibility of preemption, ke
cause by establishing federal law in the area and authorizing
an agency to administer and enforce the cetails of federal
regulatory goals, Congress necessarily has determined that
state law on the subject is not sufficient and that there is a
need for federal response. In that situation, what Congress
expects — unless it affirmatively indicates otherwise — is that
the agency will “monitor, on a continuing besis, the effects
on the federal program of local requirements.” Hillsbor-
ough, 471 U.S. at 721; accord Medtronic, 518 U.S. at 506
(Breyer, J., concurring) (“That [continuing enforcement] re-
sponsibility means informed agency involvement and, there-
fore, specia understanding of the likely impact of both state
and federa requirements, as well as an understanding of
whether (or the extent to which) state requirements may in-
terfere with federal objectives.”). And what Congress aso
expects is that when the agency identifies potentialy “con
flicting policies,” it will make whatever “accommodation”
the agency decides is appropriate, based on its experience
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and judgment, including the extent to which state law should
give way to federal regulatory objectives. Shimer, 367 U.S.
at 383.

Accordingly, as this Court has repeatedly and correctly
held, the correct focus in review of an agency preemption
regulation is not the intent of Congress, as the State Center
brief asserts, but of the agency itself. The intent of Congress
matters, but only as to whether Congress affirmatively i+
tended to deny the agency the power to issue regulations that
preempt state laws within the agency’s regulatory domain.
See supra a 5-13. Absent affirmative indications in the text
or history that the agency lacks the power to preempt, courts
must assume that Congress intended agencies to resolve the
policy issues that nevitably arise in the form of potential
conflicts between state laws and the federal objectives the
agency isto enforce and promote. Resolution of those policy
issues, of course, typically requires close familiarity with,
inter alia, the varying details of potentially fifty different
state schemes; the nature, frequency, and breadth of their ap-
plication; the state of enpirical knowledge on the subject
being regulated; experience with different types of regulatory
schemes; and the philosophical approach to regulation pre-
ferred by the Executive in office. Seeinfra at 28-29 (noting
policy bases for preemption regulations at issue in this case).
Given the non+judicial, quintessentially policy nature of such
guestions, it is no surprise that this Court has so long and so
firmly established that “even in the area of preemption”
agencies must be given wide latitude in deciding what policy
accommodations are appropriate under the particular factual
and legal circumstances involved. New York v. FCC, 486
U.S. a 64.3 Nor isit a surprise that in gpplying this Shimer-

% The State Center brief accurately explains why agencies are gener-
aly better positioned to make the policy judgments that arise during ad-
ministration of a federal scheme: “Agencies charged with the admini-
stration of statutes often have a better understanding of the nuances of a
regulatory regime than do courts. And insofar as the resolution of ambi-
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Chevron standard of broad deference, the Court has made
clear that agencies may choose to preempt as a matter of pol-
icy even when preemption is not strictly “required” by the
statute, as Professor Merrill’s theory would demand. See
supra at 4-7 (noting that Shimer, de la Cuesta, and Crisp all
upheld preemption regulations even while observing that
agency was not required to preempt).

The State Center brief, in short, misconstrues the nature
of much agency preemption regulation, which is not strictly
“statutory” or “interpretive” in the sense the brief posits, but
isinstead a policy choice of the kind agencies are expected to
make (again, absent contrary statutory indications). As we
will show below, nost of the brief's analysis founders on
this misconception To be clear, however, the analysis is
equally wrong when applied to agency preemption regula
tions that purport to “interpret” ambiguous statutory terms
related to preemption. As shown above, supra at 7-8, the
Chevron standard of deference applicable to an agency’s
statutory interpretation is functionally identical to, and n-
deed drawn directly from, the Shimer standard of deference
applicable to an agency policy regulation. For the same rea
son that a court accords full deference under Chevron to any
statutory interpretation by an agency, a court must accord
full deference to a preemption interpretation: the presump-
tion in both instances is that by leaving a statutory term inm+
precise, Congress implicitly intended to leave that defini-
tional gap for the agency to fill based on its assessment of
which construction would best advance the statute’s policies.
And as just discussed, a decision to preempt is no less a pol-

guities in statutes and regulations entails making policy judgments, agen-
cies are more accountable policymakers than courts.” SC Br. 2; see also
id. a 8 (noting that “agencies have intimate familiarity” with making
“judgment[s] about the requirements of individual federal regulatory
schemes”). As explained in the text, the brief simply errs in failing to
appreciate why preemption judgments entail the same type of policy de-
terminations.
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icy decision than any other regulatory judgment, and indeed
may be a policy determination of significantly greater conse-
guence than others to the fulfillment of the statute’s objec-
tives. 1t makes no sense to accord broad deference to agency
policy regulations preempting state law, but not to accord
such deference when an agency makes the exact same policy
determination in the context of construing a statutory provi-
sion relating to preemption. In either situation, so long as the
agency’s judgment is within its statutory authority and not
contrary to the statute, the agency’s policy judgment should
control.

B. The State Center Brief’s Specific Objections To Ap-
plying Shimer-Chevron Deference To Agency Preemp-
tion Regulations Are Meritless

The State Center brief suggests four specific reasons a
court should not accord full deference to an agency’s pre-
emption regulation None has merit.

1. The Fact That Preemption Regulations Implicate The
Supremacy Clause Is Irrelevant

The first reason proposed for discarding Shimer-Chevron
deference to agency preemption judgments is that preemp-
tion presents an issue of constitutional law under the Sr
premacy Clause, and “the judiciary has a unique competence
to resolve questions of constitutional law.” SC Br. 8-9. But
a preemption determination is not a judgment about the
meaning of the Constitution. Cf. Pub. Citizen v. Burke, 843
F.2d 1473, 1478 (D.C. Cir. 1998) (“The federal Judiciary
does not . . . owe deference to the Executive Branch’s inter-
pretation of the Constitution™), quoted in SC Br. 9. It s
rather, a quintessentially policy determination about whether
a federal regulatory scheme will operate more effectively in
the absence of supplementary or potentially conflicting state
regulation. And once that policy decision is made and mani-
fested in a statute or regulation, the targeted state laws be-
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come invaid simply as a consequence of the Constitution’s
operation, not its interpretation.

This point can be seen clearly in the operation of a pre-
emption power that even the State Center brief agrees is in
herent in all agencies. the power to preempt state laws by
promulgating regulations that either mandate conduct pro-
hibited by state law or prohibit conduct required by state law.
SC Br. 5. Because compliance with state law in that situa-
tion is literaly impossible, such a regulation preempts the
conflicting state laws by its necessary operation. Such a
regulation by definition reflects an agency’s judgment that
the federa regulation should be exclusive of state laws,
which constitute unsound policy that should not be enforced.
Yet nobody contends that the promulgation and eview of
such legidative regulations implicates “constitutional” ques-
tions — if the regulation is otherwise vaid (i.e., within the
agency’s authority and not contrary to the statute), the con
trary state laws simply give way as a matter of course under
the Supremacy Clause. The situation is no different when an
agency establishes supreme federal law not smply by defin-
ing its substance, but by expressly declaring through legisla
tive regulation which state laws represent unsound policy in
conflict with federal law. In both circumstances the agency
is making a policy judgment, not interpreting a constitutional
provision

2. Agency Preemption Decisions Are Based Primarily
On Policy Judgments, Not On Abstract Application
Of Judicially Developed Doctrine

The next argument advanced in the State Center brief is
that agency preemption determinations require the applica
tion of legd doctrines ceveloped by courts and thus better
applied by them. SC Br. 9-11. But when an agency decides
that preemption is warranted, it does not simply goply this
Court’s preemption precedents and decide, as a court would,
what the “correct” legal result should be. As aready dis-
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cussed, agencies typicaly make a policy choice, one the
agency deems appropriate given an evident or potential pol-
icy conflict, but not necessarily compelled under existing
doctrines. This Court’s preemption doctrines are only the
gtarting point for the agency, in other words, they are not
themselves solely dispositive.* To say that agencies must be
denied deference because courts are better at acting like
courts is to miss the point of Shimer deference entirely:
courts cannot act with policy discretion, which is critical in
deciding whether, when, and to what etent state laws are
interfering with, or could interfere with, federal objectives.

3. The Truism That Preemption Involves Federalism
Does Not Undermine Shimer-Chevron Deference

The State Center brief's third argument is that courts
should assess the need for preemption independently because
federal agencies are not sufficiently accountable to the states
for their own preemption decisions. SC Br. 11-12. Thisis
little more than an attack on Chevron itself. As the Court
recognized in Chevron, there are a variety of political con
straints on executive agency action:

* In the Preamble to one of preemptive regulations involved in this
case, the agency noted that it believed the regulation was consistent with
the result a court would reach. See Investment Securities, Bank Activities
and Operations; Leasing, 66 Fed. Reg. 34,784, 34,790 (July 2 2001).
As the agency has explained, that statement did not indicate that the
agency chose to preempt state law only because it read this Court’s cases
as requiring preemption under the statute. U.S. Pet. Br., Burke v. \a-
chovia Bank, N.A., No. 05-431, & 9 n.4 (“U.S. Burke Br.”) Rather, the
statement appears in a section of the Preamble explaining why the agency
believed its policy choice to preempt raised no concerns under Executive
Order No. 13,132, 3 C.F.R. § 206 (2000), which requires agencies to
consider the federalism impacts of new regulations. U.S. Burke Br. 9 n.4
The agency has explained that the Preamble statement simply expressed
the agency’s view that its new regulation did not implicate Executive
Order No. 13,132 because it was merely clarifying and reinforcing an
earlier regulation that already preempted state law under settled preemp-
tion doctrine. 1d.
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[A]n agency to which Congress has delegated policy-
making responsibilities may, within the limits of that
delegation, properly rely upon the incumbent admini-
stration’s views of wise policy to inform its judg
ments. While agencies are not directly accountable to
the people, the Chief Executive is, and it is entirely
appropriate for this political branch of the Government
to make such policy choices.

467 U.S. at 865. This Court has recognized that when agen-
cies make decisions with the force of law, states — no less
than other interested entities — generally “will participate in
the process.” United States v. Locke, 529 U.S. 89, 117
(2000). Notice and comment rulemaking thus serves as a
“procedural bridge across the political accountability gap
between state and administrative agencies.” Geier v. Am.
Honda Motor Corp., 529 U.S. 861, 908-09 (2000) (Stevens,
J., dissenting); see id. at 912. As shown above, this Court’s
framework for deference to agency preemption decisions
prevailed long before Chevron itself, and there is no evi-
dence whatsoever that state regulatory authority has been
unduly constricted as a consequence. To be sure, various
agencies have exercised their authority to preempt various
state laws in various ways, but despite dmost 50 years of
broad judicial deference to those decisions, the State Center
brief cites no example of any federal agency becoming the
sort of a “runaway engine of preemption” it purports to fear.
SC Br. 27.

4. Shimer-Chevron Deference Permits — Indeed Re-
quires — Courts To Enforce Satutory Limits On
Agency Authority

The final argument in the State Center brief for discard-
ing Shimer-Chevron is that preemption determinations are a
species of agencies judgments about their own jurisdiction,
to which no deference should attach. SC Br. 12-15. Leaving
aside the point that many precedents of this Court have -
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plied Chevron deference “even to an agency’ s interpretation
of its own statutory authority or jurisdiction,” Miss. Power &
Light Co. v. Mississippi ex rel. Moore, 487 U.S. 354, 381
(1988) (Scalia, J., concurring in the judgment) (citing cases),
there is no basis for concern on thisissue, as the State Center
brief itself establishes. To prove its point, the brief relies
primarily on Louisiana PSC, in which, as discussed above,
supra at 12-13, this Court held that the FCC exceeded its au
thority by preempting state laws in the face of a clear statu-
tory limitation on its power to preempt such laws. But Lou-
isana PSC provides no evidence that courts applying
Shimer-Chevron cannot keep agencies cabined within their
statutory boundaries; rather, it proves exactly the opposite
point: it demonstrates that Shimer-Chevron provides a fully
sufficient framework for courts to constrain agency preemp-
tion of state laws when such preemption is beyond the ar
thority Congress statutorily invested in the agency. Louisi-
ana PSC thus illustrates both the clear limits of Shimer-
Chevron and the enforcesbility of those limits by courts.”

C. The State Center Brief Misreads This Court’s Agency
Preemption Cases

In an attempt to create room for its novel approach to re-
view of agency preemption determinations — and to obscure
the extent of its departure from longstanding precedent —
Professor Merrill’s brief for the State Center contends that
this Court’ s decisions reflect “a variety of propositions about
the role of administrative agencies in determining questions
of preemption.” SC Br. 21. They do not — the Court’s cases
consistently reflect the rule set forth almost 50 years ago in
Shimer. In arguing otherwise, the State Center brief mis-
reads virtually every case it cites.

® Other cases Professor Merrill citesin this discussion also contradict
his point in the same way. See Brown & Williamson, 529 U.S. at 159
(agency exceeded authority); Gonzales, 126 S. Ct. at 916-22 (same).
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After correctly citing New York v. FCC as a case requir-
ing “strong deference to agencies views about pre-emption,”
the State Center brief cites Louisiana PSC as a case “sug
gest[ing] the question should be decided de nova” by courts.
SC Br. 21. But as just explained, Louisiana PSC held that
the FCC regulation was invalid because the statute explicitly
prohibited the regulation — exactly the manner in which
Shimer and Chevron both work. The brief aso points to
Geler v. American Honda Motor Co., 529 US. at 881, as
“contemplat[ing] an intermediate degree of deference,” SC
Br. 21, but Geier did not involve an expressy preemptive
regulation, and thus the Court necessarily was called upon to
determine for itself the preemptive scope of the agency's
regulations, with the agency’s views stated only in an amicus
brief. 529 U.S. at 883. Even then, the najority gave the
agency’s views substantive weight in its analysis, not just the
“respectful consideration” proposed in the State Center brief.
Seeid. at 883-86. And the disserters in Geier made clear
that they would have deferred fully to an expressly preenp-
tive regulation if the agency had promulgated one through
formal notice-and-comment procedures. Seeid. at 908-10,
912 (Stevens, J., dissenting).®

The State Center brief also asserts that Smiley v. Citibank
(South Dakota), N.A., 517 U.S. 735 (1996), “unequivocally
reserved, without deciding, the question presented in this
case.” SC Br.22. Not so. First of al, it bears emphasis that
in the passage on which the brief relies, the Smiley Court
squarely rejected the argument that Chevron deference does
not apply to an agency’s substantive interpretation of a stat-
ute that could result in preemption through operation of a
statutory express preemption provision (see 517 U.S. at 743-

® Professor Merrill misreads Medtronic essentially the same way he
misreads Geier. SC Br. 24-25. Like Geier, Medtronic did not involve an
express preemptive regulation, and the opinions in that case made clear
that if it had, the Court would have accorded the regulation full defer-
ence. Seesupraat 11-12.
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44) — precisely the argument advanced in the State Center
brief. SC Br. 19-20. “This argument,” the Court explained,
“confuses the question of the substartive (as opposed to pre-
emptive) meaning of a statute with the question of whether a
dtatute is pre-emptive.” 517 U.S. at 744. As to the former
question, the Court held that Chevron plainly applies, despite
its consequences for preemption. Id. at 744-45. Because
Chevron applied to the agency’s interpretation of the sub-
stantive provision, which was dispositive of the matter, the
Court simply noted that it could “assume (without deciding)
that the latter question [the statute’'s ‘ pre-emptive meaning’]
must dways be decided de novo by the courts.” Id. at 744.
That comment can hardly be taken as a strong indication that
the question was truly an open one; rather, the Court simply
indicated that the question was so irrelevant to the issue at
hand that no matter what answer one assumed, the agency
would still deserve deference on the regulation at issue. Per-
haps more important, the question ostensibly reserved in
Smiley isnot the question raised by the agency regulations at
issue here. If those regulations are valid under the agency’s
broad grant to datutory enforcement authority, the question
of the statute’s own “pre-emptive meaning” simply does not
arise.’

Finally, the State Center brief misreads essentially the
entire line of Shimer deference cases from de la Cuesta for-
ward. Notably, the brief ignores Shimer’s discussion of the
standard, treating the rule as if it suddenly sprung to life in
mature form in de la Cuesta. But even leaving aside Shimer
itself, the reading of Shimer’s progeny advanced in the State
Center brief cannot be reconciled with ether the language or
the holdings of those cases. The brief contends that de la
Cuesta correctly held that to uphold an agency’s preemptive

" If the hypothetical question raised in Smiley were both open and
relevant here, we submit that the answer can be found in Chevron itself,
as explained above, supraat 7-8.
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regulation, a court must find “[1] agency intent to preempt
and [2] agency action within the scope of its delegated ar
thority.” SC Br. 27. Thebrief contends that de la Cuesta's
reasoning went awry, however, in suggesting that these two
criteria are the only criteria that must be satisfied. The brief
contends that a “third requirement” should have been recited:
“whether displacement of state law is required under tradi-
tional preemption doctrine.” Id. It contends that de la
Cuesta, Crisp, and New York v. FCC all wrongly omitted this
requirement, but, the brief asserts, none of them would need
to be “overruled” under its theory because they all reached
the right result under traditional preemption doctrine. Id. at
28. Again, not so.

In each of these cases the Court specifically noted that
the agency’ s decision to preempt was not required, see supra
a 5-7, 89; the preemption decision in each case was never-
theless permissible only because, as the Court explained, un
der the Shimer-Chevron deference standard, the agency has
the policy discretion to choose whether to preempt state laws
within the sphere of its authority unless Congress clearly
says otherwise. Absent the agency’s regulatory choice to
preempt in those cases, in other words, the statute itself
would not have provided a basis for finding that preemption
was “required,” as the standard proposed in the State Center
brief would demand.

There is, in sum, no room in either logic or precedent for
the theory Professor Merrill has developed in the State Cen
ter brief. This Court would be forced to overhaul nearly 50
years of its own precedents, not to mention the countless
lower court precedents and agency decisions that have been
made in reliance on agency authority to preempt state laws
as needed in the agency’s judgment to advance federal regu-
latory schemes. And al of that smply to force courtsinto an
ill-suited role as substantive policymakers, deciding for
themselves whether, when, how, and to what extent federal
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policy objectives should supersede state laws. Such policy-
making should remain the business of the policymaking
branches — Congress and those in the Executive Branch to
whom Congress delegates policymaking authority.

[M.THE LOWER COURT'S DECISION ILLUS
TRATES THE PROPER OPERATION OF
SHIMER-CHEVRON DEFERENCE

For al the foregoing reasons, the Sixth Circuit did not
apply an erroneous standard of review to the Office of the
Comptroller of Currency (“OCC”) regulations at issue here,
as the State Center brief asserts SC Br. 28. The court spe-
cifically invoked the Shimer -Chevron standard as articulated
by this Court in de la Cuesta: A *“pre-emptive regulation’s
force does not depend on express congressional authorization
to displace state law,’” the court noted, and because the
agency here explicitly intended to preempt state law, the
“only question” remaining is “whether the Comptroller ‘has
exceeded [its] statutory authority or acted arbitrarily.”” Pet.
App. 7a (quoting de la Cuesta, 458 U.S. at 154); see id.
(“We... . focus on whether the Conptroller has exceeded its
authority or acted arbitrarily. We do so through the frame-
work established by Chevron . . . .").

The court’s opinion further reveals a straightforward ap-
plication of the Shimer-Chevron rule. First, as the opinion
explains, the preemption regulations at issue here are well
within the sphere of the OCC’s broad regulatory authority
under the National Bank Act (“NBA”). The NBA conferson
national banks both enumerated powers and all “incidental
powers . . . necessary to carry on the business of banking,”
12 U.S.C. § 24 (Seventh), which includes all powers “con+
venient or useful in connection with the performance of one
of the bank’s established activities pursuant to its express
powers under the National Bank Act.” Arnold Tours, Inc. v.
Camp, 472 F.2d 427, 432 (1<t Cir. 1972). The NBA in turn
empowers the OCC to issue “rules and regulations’ enforc-
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ing the NBA, 12 U.S.C. § 933, through which the OCC exer-
cises “primary responsibility for surveillance of ‘the business
of banking'” under the NBA. NationsBank of N.C., N.A. v.
Variable Annuity Life Ins. Co., 513 U.S. 251, 256 (1995).
This Court accords full Chevron deference to OCC regula
tions interpreting and enforcing the NBA’'s “business of
banking” provisions. See Smiley, 517 U.S. at 738.

Although the NBA itself does not expressly authorize re-
tional banks to conduct business through operating subsidiar-
ies, the OCC, pursuant to its broad authority to regulate “the
business of banking,” determined that national banks could
operate more efficiently and effectively if they could conduct
certain aspects of the business of banking through operating
subsidiaries.® Accordingly, the OCC promulgated a regula-
tion authorizing the use of operating subsidiaries. “A na
tional bank may conduct in an operating subsidiary activities
that are permissible for a national bank to engage in directly
either as part of, or incidental to, the business of barking.”
12 C.F.R. §5.34(e)(1).

The OCC aso concluded that operating subsidiaries
should be subject to the same laws as the national banks
themselves. Because operating subsidiaries are limited to
banking activities that the parent national banks themselves
could engage in, and they “often have been described as the
equivalent of departments or divisions of their parent banks,”

8 According to the OCC, operating subsidiaries allow the parent na-
tional bank to “control[] operations costs, improv|e] effectiveness of su-
pervision, [provide for] more accurate determination of profits, decen-
traliz[e] management decisions [and] separat[e] particular operations of
the bank from other operations.” Acquisition of Controlling Stock Inter-
est in Subsidiary Operations Corporation, 31 Fed. Reg. 11,459, 11,460
(Aug. 31, 1966). Operating subsidiaries thus “enhance the safety and
soundness of conducting new activities ... and alow[] more focused
management and monitoring of [the bank’s] operations.” Rules, Palicies,
and Procedures for Corporate Activities, 61 Fed. Reg. 60,342, 60,354
(Nov. 27, 1996).
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the OCC determined that they should operate under the same
conditions that would apply to the national bank if it engaged
in the same business directly. Investment Securities; Bank
Activities and Operations, Leasing, 66 Fed. Reg. at 34,788.
Thus, in the regulation that authorized the creation of operat-
ing subsidiaries, the OCC provided that operating subsidiar-
ies would conduct their activities “pursuant to the same ar
thorization, terms and conditions that apply to the conduct of
such activities by its parent national bank.” 12 C.F.R.
§5.34(e)(3). And in a later-promulgated regulation explic-
itly designed to clarify the agency’s preemptive intent with
respect to state laws regulating operating subsidiaries, the
OCC further provided that, “[u] nless otherwise provided by
Federal law or OCC regulation, State laws apply to national
bank operating subsidiaries to the same etent that those
laws apply to the parent retional bank.” 12 C.F.R. 8 7.4006.

As the court below held, those regulations on their face
are both reasonable and well within the OCC’s genera ar
thority to regulate the manner and means by which national
banks carry on the “business of banking.” Nobody questions
that a national bank itself may conduct the banking activity
a issue here free from state regulation. See 12 U.S.C. §484
(prohibiting states from exercising visitorial powers over re-
tional banks). The OCC regulations do nothing more than
provide that national banks may conduct that same banking
activity through an operating subsidiary equally free from
state regulation See Pet. App. 8a-9a. Nothing in the statute
precludes that result.

There certainly are no statutory indications that Congress
intended to deny the OCC the power to preempt state laws.
Cf. Louisiana PSC, supra. To the contrary, although an af-
firmative delegation of power to preempt is not necessary
under Shimer and its progeny, in this case there is affirmative
evidence that Congress knew the OCC would be exercising
the power to preempt. In 12 U.S.C. §43, Congress required
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the OCC to follow formal notice and comment procedures
“[b]efore issuing any opinion letter or interpretive rule’ con
cluding that ‘Federal law preempts the application to a r&
tional bank of any State law regarding . . . consumer protec-
tion” Such procedures, of course, are dready required for
the issuance of aformal rule; what 8 43 ssimply adds is that if
the OCC seeks to exercise the power to preempt state law
through more informal means, see Hillsborough, 471 U.S.
717-18 (noting that agency may preempt state law through
“regulations, preambles, interpretive statements and re-
sponses to comments’), the agency must employ the proce-
dures normally applicable only to forma rulemaking. It
necessarily follows that where, as here, the OCC does em-
ploy full notice and comment procedures, the agency is act-
ing within authority expressly contemplated by Congress.®
See also 15 U.S.C. 88 6701(d)(2)(C)(i) & 6714(e) (similarly
acknowledging general OCC preemption authority while
limiting deference due in insurance context).

CONCLUSION

For the foregoing reasons, the judgment should be af-
firmed.

® The State Center brief tries to dismiss §43 by noting that it “im-
poses a limitation on any pre-existing agency authority with regard to
preemption” by requiring notice-and-comment even for informal preenp-
tion statements. SC Br. 18. That is of course true, but in so doing § 43
also unambiguously confirms the existence of that pre-existing authority,
which the State Center brief does not and cannot deny. Likewise, the
statement in the Conference Report that 8 43 was “*not intended to con-
fer upon the agency any new authority to preempt’” (SC Br. 18 (quoting
H.R. Rep. No. 103-651, at 55, reprinted in 1994 U.S.C.C.A.N. 2068,
2076)), is both accurate and irrelevant: 8§ 43 does not create “ new author-
ity” to preempt, it limits and necessarily confirms pre-existing authority
to preempt through formal regulation.
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