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QUESTIONS PRESENTED

In this case brought by the widow of a smoker, the jury
held Philip Morris liable for fraud and awarded $79.5 million
in punitive damages — 97 times the compensatory damages
awarded by the jury. On remand from this Court for recon-
sideration in light of State Farm Mutual Automobile Insur-
ance Co. v. Campbell, 538 U.S. 408 (2003), the Oregon
Supreme Court upheld the trial court’s refusal to instruct the
jury that it could not punish Philip Morris for harms to non-
parties, concluding that a jury may punish for such harms so
long as the conduct that caused those harms is similar to the
conduct that harmed the plaintiff. Then, construing the evi-
dence in the light most favorable to the plaintiff, the court
proceeded to hold that the punitive award was not unconstitu-
tionally excessive, despite concluding that the punitive award
was not reasonably related to the harm to the plaintiff. The
guestions presented, each of which is the subject of a conflict
in the lower courts, are:

1. Whether, in reviewing a jury’s award of punitive
damages, an appellate court’s conclusion that a defendant’s
conduct was highly reprehensible and analogous to a crime
can “override” the constitutiona requirement that punitive
damages be reasonably related to the plaintiff’s harm.

2. Whether due process permits a jury to punish a defen-
dant for the effects of its conduct on non-parties.

3. Whether, in reviewing a punitive award for exces
siveness, an appellate court is permitted to give the plaintiff
the benefit of al conceivable inferences that might support a
finding of high reprehensibility even if the jury made no such
specific factual findings.

(1)



ii
RULE 29.6 STATEMENT
Petitioner Philip Morris USA’s corporate parent is Altria
Group, Inc. Altria Group, Inc. is the only publicly held com-

pany that owns ten percent or more of Philip Morris USA’s
stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Philip Morris USA (“Philip Morris’) respect-
fully petitions for a writ of certiorari to review the judgment
of the Supreme Court of Oregon in this case.

OPINIONS BELOW

The decision of the Oregon Supreme Court (App., infra,
1a-34a) is reported at 127 P.3d 1165. The decision of the
Oregon Court of Appeals (App., infra, 35a-75a) is reported at
92 P.3d 126.

JURISDICTION

The judgment of the Oregon Supreme Court was entered
on February 2, 2006. The jurisdiction of this Court isinvoked
under 28 U.S.C. § 1257(a).

STATEMENT

1. The Trial. Jesse Williams began smoking cigarettes
in 1950 while in the Army in Korea, because other soldiers
told him that the smoke would keep mosqguitoes away. After
1955, Williams smoked Marlboros, manufactured and mar-
keted by petitioner Philip Morris. App., infra, 36a. Williams
eventually smoked three packs of cigarettes a day.

Williams had been taught as a child that smoking is un-
healthy. He and his wife taught their children not to smoke.
Citing the dangers of tobacco, his wife and children, in turn,
repeatedly urged Williams to stop smoking. So did his phy-
sician. Although Williams referred to cigarettes as “cancer
sticks,” he reacted angrily when confronted with the risks of
smoking. His wife frequently pointed to the warning labels
on cigarette packages and told him that cigarettes would kill
him. Williams reportedly responded: “Phooey. * * * Thisis
what the Surgeon General says, it's not what [the] tobacco
company says.” According to his wife, Williams said that
“cigarettes are not going to kill you, because | just heard this
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so-and-so guy on TV, and he said that tobacco doesn’t cause
you cancer!”  Williams wife testified that in 1996, when
Williams was diagnosed with lung cancer, he said: “Those
darn cigarette people finally did it. They were lying al the
time.” Williams died in March 1997. App, infra, 36a. Wil-
liams's widow (“plaintiff”) sued Philip Morris, aleging neg-
ligence and fraud.

At trial, plaintiff mounted a wide-ranging attack on 50
years of Philip Morris's conduct, introducing evidence relat-
ing not only to the company’s statements concerning smok-
ing and health (none of which plaintiff was shown to have
heard or seen), but also to its research practices, its litigation
positions, and its dealings with competitors. In closing ar-
guments, plaintiff explicitly and repeatedly urged the jury to
punish Philip Morris not only for the harm caused to Wil-
liams, but also for the alleged harms suffered by masses of
other, unidentified people who were not before the court —
people whose individual circumstances were never presented
to any finder of fact. Plaintiff urged the jury to award puni-
tive damages based on the supposition that ten out of every
hundred smokers in Oregon would get cancer, and three or
four of those ten would be Marlboro smokers:

In Oregon, how many people do we see outside,
driving home, coming to work, over the lunch hour
smoking cigarettes? For every hundred cigarettes
that they smoke are going to kill ten through lung
cancer. And of those ten, four of them, or three of
them | should say, because the market share of
Marlborosisone-third * * *,

When you determine the amount of money to award
in  punitive damages against Philip Mor-
ris* * * [i]t's fair to think about how many other
Jesse Williamg[es] in the last 40 yearsin the State of
Oregon there have been. It's more than fair to think
about how many more are out there in the future.
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Philip Morris sought an instruction that would have told
the jury that any punitive award must bear a reasonable rela-
tionship to the harm caused to the plaintiff and that it was not
permitted to punish Philip Morris for aleged harms suffered
by non-parties. The trial court refused to give this instruc-
tion, choosing instead to tell the jury that it was free to award
any amount of punitive damages up to $100 million, the
amount arbitrarily requested in plaintiff’s complaint.

The jury found for plaintiff on both her fraud and product
design claims and awarded $821,485 in compensatory dam-
ages (reduced to $521,485 pursuant to Oregon’s statutory cap
on wrongful death damages). The jury also awarded $79.5
million in punitive damages for fraud but refused to award
any punitive damages on the claims relating to the design of
Philip Morris's cigarettes.

On post-trial motions, the trial court held that the punitive
award was “excessive under federal standards.” Accord-
ingly, it reduced the punitive damages to $32 million — till
39 times the compensatory damages verdict.

2. Appeal and GVR. On appea, the Oregon Court of
Appeals rejected Philip Morris's contention that the jury
should have been given Philip Morris's proposed instruction
that any award of punitive damages had to be reasonably re-
lated to the harm caused to Williams himself (as opposed to
non-parties), ruling that the proposed instruction misstated
the applicable law. Williams v. Philip Morris, 48 P.3d 824
(Or. App. 2002). It further concluded that the jury’s verdict
had not been excessive and accordingly reinstated the jury’s
$79.5 million award. 1d. at 843."

After the Oregon Supreme Court denied review, Philip
Morris petitioned for a writ of certiorari, raising both the
“punishment for harm to others’ issue and an excessiveness

! Including interest, the award now amounts to nearly $130 mil-

lion.
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claim. This Court granted the petition, vacated the judgment,
and remanded to the Oregon Court of Appeals for reconsid-
eration in light of State Farm Mutual Automobile Insurance
Co. v. Campbell, 538 U.S. 408 (2003). Philip Morris USA,
Inc. v. Williams, 540 U.S. 801 (2003).

3. Proceedings On Remand. On remand, the Oregon
Court of Appeals once again upheld the $79.5 million award.
It rejected Philip Morris's clams of instructiona error, ex-
pressly holding that it was both permissible and appropriate
for the jury to punish for harms to non-parties. App., infra,
75a. The Court of Appeals then held that the award was not
excessive, again relying primarily on unproven harms to non-
partiesto justify the jury’s massive award.

The Oregon Supreme Court affirmed. It stated that, in
applying the excessiveness analysis set forth in BMW of
North America, Inc. v. Gore, 517 U.S. 559 (1996), it would
“state all facts in the light most favorable to plaintiff.” Id. at
2a; see dlso id. at 23a (“[W]e construe all facts in favor of
plaintiff, the party in whose favor the jury ruled.”).

Proceeding on that basis, the court stated that the jury
could have found that Philip Morris had “deceived other
smokers in Oregon” besides Mr. Williams and that Philip
Morris's products “caused a significant number of deaths
each year in Oregon during the pertinent time period * * * .”
Id. at 7a-8a. Although no evidence had been introduced at
trial to show whether any Oregon smoker other than Wil-
liams smoked and sustained injuries in reliance on the al-
leged fraud, the court held that widespread reliance and
injury could beinferred. Id. at 8an.1.

The court then addressed Philip Morris's contention that
the jury should have been instructed not to punish the com-
pany for aleged harms suffered by non-parties. The court
rejected the argument “that Campbell prohibits the state, act-
ing through a civil jury, from using punitive damages to pun-
ish a defendant for harm to non-parties.” Id. at 18a. Indeed,
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in considering the text of the proposed instruction — which
would have permitted the jury to “consider,” but not *punish”
for, harm to others — the court stated: “It is unclear to us how
ajury could ‘consider’ harm to others, yet withhold that con-
sideration from the punishment calculus. If a jury cannot
punish for the conduct, then it is difficult to see why it may
consider it at all.” 1d. at 18an.3.

The court then considered the three BMW *“guideposts’
for determining whether a punitive award is unconstitution-
ally excessive: (i) the degree of reprehensibility of the mis-
conduct; (ii) the ratio of punitive to compensatory damages,
and (iii) any relevant legidatively established penalties for
comparable conduct. 517 U.S. at 574-575.

Taking the evidence in the “light most favorable to the
plaintiff,” the court concluded that the record supported a
finding that Philip Morris's conduct was “extraordinarily rep-
rehensible.” App., infra, 23a. As the court interpreted the
evidence, the jury could have found that Philip Morris's mis-
conduct affected “many Oregonians” who kept smoking and
became ill or died. Ibid. The court further reasoned that the
jury could have concluded that the misconduct harmed “a
much broader class of Oregonians’: those who “kept buying
cigarettes — taking money out of their pockets and putting it
into the hands of Philip Morris and other tobacco compa-
nies.” lbid. Therefore, the court concluded, “the first Gore
guidepost favors a very significant punitive damage award.”

The court similarly held that the third BMW factor — the
legidatively established penalties for comparable misconduct
— supported alarge punitive award: “Viewing the factsin the
light most favorable to plaintiff, Philip Morris's actions, un-
der the criminal statutes in place at the beginning of its
scheme in 1954, would have constituted manslaughter.” 1d.
at 27a

Addressing the relationship between the compensatory
and punitive awards, the court recognized that “the second
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Gore guidepost isnot met.” 1d. at 3la. It acknowledged that
“[a]ll arguable versions of the ratios substantially exceed the
single-digit ratio (9:1) that the [U.S. Supreme] Court has said
ordinarily will apply in the usual case.” Ibid.* Nevertheless,
the court explained, “the other two guideposts — reprehensi-
bility and comparable sanctions — can provide a basis for
overriding the concern that may arise from a double-digit ra-
tio.” 1d. at 33a

REASONS FOR GRANTING THE PETITION

This case, which involves a massive punitive award to a
single individual, presents three important constitutional
guestions bearing on the administration of punitive damages:
whether a determination that a punitive award is excessive
under the reasonable-relationship guidepost may be trumped
by a determination that the other two guideposts support a
large punitive award; whether punitive damages may be im-
posed to punish for harms to non-parties; and whether a re-
viewing court permissibly may assume that the jury drew
every inference urged upon it by the plaintiff merely because
it awarded the plaintiff alarge amount of punitive damages.

Each of these questions is important, each recurs with
regularity in punitive damages litigation, each has perplexed
and divided the lower courts, and each was resolved incor-
rectly by the Oregon Supreme Court.

First, by holding that the ratio guidepost may be overrid-
den by a finding of high reprehensibility, the court below
provided courts throughout the country with a roadmap for
evading this Court’s efforts to bring predictability and disci-
pline to punitive damages jurisprudence. Under the Oregon
Supreme Court’s approach, a court need only express the
subjective conclusion that the defendant’s conduct was

2 Indeed, if the statutorily capped amount of compensatory dam-

ages is used as the denominator, the ratio in this case rises from
97:1to 152:1.
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highly reprehensible and it then can uphold any punitive
award no matter how disproportionate to the compensatory
damagesit may be. But this Court has never treated the three
BMW guideposts as independent factors to be traded off
against one another. Instead, it has established a range of
constitutionally permissible ratios and suggested that the de-
gree of reprehensibility (and the amount of compensatory
damages) will determine where within that range the consti-
tutional cut-off falls in a particular case. The Ninth Circuit
has expressly so held; there thus exists a square conflict be-
tween a federal circuit court and the supreme court of a state
within that circuit on this question.

Second, the Oregon Supreme Court’s holding that a jury
may punish a defendant for harms to similarly situated non-
parties is a dangerous misreading of State Farm. A jury may
never punish a defendant for harms to non-parties because
doing so would inevitably expose the defendant to the risk of
unconstitutional duplicative punishments. The California
Supreme Court has expressly construed State Farm to bar
punishment on this basis, so once again a square conflict ex-
ists.

Finally, by presuming that the jury resolved every factual
dispute against petitioner notwithstanding the absence of any
specific factual findings by the jury, the Oregon Supreme
Court rendered de novo review completely toothless. Here,
too, a clear conflict exists. As the California Supreme Court
recognized in rejecting precisaly this approach to post-verdict
review, to defer to “findings’ not necessarily made by the
jury merely because the jury returned a large punitive verdict
is to alow the punitive award to “indirectly justify itself,”
which is “inconsistent with de novo review.”

Because the Oregon Supreme Court’s various holdings
collectively defy a decade of this Court’s punitive damages
jurisprudence and because each conflicts with decisions of
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other state supreme courts or federal courts of appeals, re-
view is both warranted and necessary.

|. THE OREGON SUPREME COURT'S RULING
THAT THE RATIO GUIDEPOST MAY BE
“OVERRIDDEN” VIOLATES THIS COURT'S
PRECEDENTS AND CREATES A CONFLICT
AMONG THE LOWER COURTS

A. The Framework Adopted And Applied By The
Oregon Supreme Court Conflicts With This
Court’sDecisionsIn BMW And State Farm.

The Oregon Supreme Court acknowledged that the mas-
sive judgment under review did not satisfy the requirements
of the BMW ratio guidepost. App., infra, 3la. It neverthe-
less affirmed the $79.5 million penalty, which yielded aratio
of aimost 100:1, because “the other two guideposts — repre-
hensibility and comparable sanctions — can provide a basis
for overriding the concern that may arise from a double-digit
ratio.” 1d. at 33a.

That approach directly conflicts with the decisions of this
Court. In explaining why “few awards exceeding a single-
digit ratio between punitive and compensatory damages, to a
significant degree, will satisfy due process’ (538 U.S. at
425), the Court specifically enumerated the circumstances
that could permissibly give rise to double-digit ratios. Far
from creating an exception for al “high reprehensibility”
cases, as the Oregon Supreme Court believed, this Court
stated that a double-digit ratio was permissible only when “a
particularly egregious act has resulted in only a small amount
of economic damages.” Ibid. (emphasis added). That, of
course, is not the case here.

The presence of aggravating reprehensibility factors
alone does not override the ratio guidepost or even remove a
case from the single-digit-ratio framework described in Sate
Farm (much less justify the 97:1 ratio at issue here). To the
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contrary, the degree of reprehensibility, among other factors,
helps the court to determine which single-digit multiplier is
appropriate. In State Farm, this Court explained that nor-
mally a punitive award of four times compensatory damages
“might be close to the line of constitutional impropriety.”
Ibid. However, the absence of aggravating reprehensibility
factorsrenders any punitive damages award “suspect.” Id. at
419. State Farm itself involved at least two aggravating rep-
rehensibility factors — intentional deceit and a financially
vulnerable victim. See id. at 419, 420. Nevertheless, the
Court suggested that any award producing a ratio of more
than 1:1 would be unconstitutionally excessive on the facts of
the case. 1d. at 429.°

It makes no sense to consider each guidepost as an inde-
pendent and sufficient factor that can “override” one or more
of the others, as the Oregon Supreme Court did. Rather than
“competitive tools,” as the Oregon Supreme Court described
them (App., infra, 32a), the guideposts are constructs that
must be considered together in assessing the excessiveness of
a punitive award. Reprehensibility may move the acceptable
ratio up the single-digit range; it does not render the ratio
guidepost inapplicable. By treating the ratio guidepost as an
abstract inquiry that could be overridden by high reprehensi-
bility, the Oregon Supreme Court’s decision sets punitive
damages free of any concrete “reasonable relationship” re-
guirement and conflicts with this Court’s punitive damages
jurisprudence.

¥ On remand, the Utah Supreme Court held that a 9:1 ratio was
permissible after finding al five reprehensibility sub-factors to
have been established. Campbell v. Sate Farm Mut. Auto. Ins.
Co., 98 P.3d 409 (Utah), cert. denied, 543 U.S. 874 (2004).
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B. The Oregon Supreme Court’'s Approach
Conflicts With That Of The Ninth Circuit And
Deepens The Divison Among The Lower Courts.

The Oregon Supreme Court’s ruling conflicts with the far
different approach taken by the Ninth Circuit, which assesses
the BMW guideposts in tandem with one another. That court
recently explained:

Although the Supreme Court has eschewed any spe-
cific formula, we discern from BMW and its prog-
eny arough framework for evaluating whether there
is a reasonable relationship between the punitive
damages award and the actual or likely harm associ-
ated with the wrongful conduct. In cases where
there are significant economic damages and punitive
damages are warranted but behavior is not particu-
larly egregious, a ratio of up to 4 to 1 serves as a
good proxy for the limits of constitutionality. See,
e.g., Sate Farm, 538 U.S. at 425, 123 S.Ct. 1513
(acts of bad faith and fraud warranted something
closer to a 1 to 1 ratio). In cases with significant
economic damages and more egregious behavior, a
single-digit ratio greater than 4 to 1 might be consti-
tutional. See, e.g., Zhang [v. Am. Gem Seafoods,
Inc., 339 F.3d 1020, 1043-1044 (9th Cir. 2003)]
(post-Sate Farm case upholding 7 to 1 ratio where
the wrongful conduct involved significant racial dis-
crimination); Bains LLC v. ARCO Prods. Co., 405
F.3d 764, 776-777 (9th Cir. 2005) (post-Sate Farm
case indicating that ratio between 6 to 1 and 9to 1
would be constitutional where underlying wrongful
conduct was racial discrimination). And in cases
where there are insignificant economic damages but
the behavior was particularly egregious, the single-
digit ratio may not be a good proxy for constitution-
ality. See, eg., Mathias v. Accor Econ. Lodging,
Inc., 347 F.3d 672, 677 (7th Cir. 2003) (upholding a
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punitive damage award with a 37 to 1 ratio of puni-
tive damages to compensatory damages as constitu-
tional because defendant’s behavior was outrageous
but the compensable harm” was nomina and diffi-
cult to quantify).

Planned Parenthood of the Columbia/Willamette, Inc. v.
American Coalition of Life Activists, 422 F.3d 949, 962 (9th
Cir. 2005). The Ninth Circuit’s approach, with its apprecia-
tion that the reprehensibility analysis operates within limits
set by the ratio guidepost, is irreconcilable with Oregon’s,
which simply tosses out the ratio consideration when high
reprehensibility isfound.

The existence of a conflict such as this one, between a
federal appellate court and the high court of one of its con-
stituent states, is a compelling reason to grant review. See
Baldwin v. Alabama, 472 U.S. 372, 374 (1985). That is be-
cause such conflicts may lead to forum shopping and will
produce different results based on nothing more than whether
aparticular lawsuit is removable.

A number of other courts agree with the Oregon Supreme
Court that reprehensibility (a highly subjective criterion) may
trump the ratio guidepost. These courts have expressly dis-
regarded the single-digit limitation in cases in which none of
the exceptions identified in State Farm was present, on the
theory that high reprehensibility suffices to break the single-
digit barrier.

In Mission Resources, Inc. v. Garza Energy Trust, 166
S.W.3d 301 (Tex. Ct. App. 2005), for example, the Texas
Court of Appeas upheld a $10 million punitive award for
trespass where the compensatory damages were $543,667.
The court “[a]dmitted[]” that the ratio “of approximately 20
to 1* * * exceeds the ‘single-digit multipliers, which, ac-
cording to the Supreme Court, ‘are more likely to comport
with due process.’” Id. at 319. It nevertheless upheld the
award because the trespass was “highly unlawful.” Ibid.
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Similarly, in Superior Federal Bank v. Jones & Mackey Con-
struction Co., 2005 WL 3307074 (Ark. Ct. App. Dec. 7,
2005), the Arkansas Court of Appeals upheld a $3.08 million
punitive damages award for defamation that was 17.6 times
the $175,000 compensatory damages awarded on that claim.
The court recognized that “this ratio is greater than the sin-
gle-digit ratio mentioned in Campbell,” and therefore was
“congtitutionally suspect.” Id. at 6-7. But it upheld the
award simply because “a 17.6-to-1 ratio is not breathtaking.”
Id. a 7. And in Whitev. Ford Motor Co., Slip Op., No. CV-
N-95-279-DWH-(PHA) (D. Nev. Mar. 15, 2005), the district
court upheld a $52 million punitive damages award that was
22.6 times the $2.3 million compensatory award on the
ground that “a single-digit multiplier does not necessarily
form an appropriate limitation upon a punitive damages
award” in a “malicious-conduct wrongful death action.” Slip
Op. at 42.* The majority of lower courts, on the other hand,
have heeded this Court’s admonition that “few awards ex-
ceeding a single-digit ratio between punitive and compensa-
tory damages, to a significant degree, will satisfy due
process.” 538 U.S. at 425.°

4 See also, e.g., Phelps v. Louisville Water Co., 103 SW.3d 46,
55 (Ky. 2003) (upholding $2 million punitive award for wrongful
death that was 11.3 times the $176,361.64 compensatory award);
Action Marine, Inc. v. Continental Carbon, Inc., 2006 WL 173653,
at *8 n.6 (M.D. Ala. Jan. 23, 2006) (upholding $17.5 million puni-
tive award for release of carbon black resulting in property dam-
ages of $1.9 million; noting that “the facts of this case could have
supported an even higher multiplier [than 9.14:1]” because “a
strong state interest in deterrence of a particular wrongful act may
justify ratios higher than might otherwise be acceptable”).

5 See e.g., Clark v. Chrysler Corp., 436 F.3d 594, 596, 612 (6th
Cir. 2006) (reducing $3 million punitive award to $471,258.26, the
amount of compensatory damages); Conseco Fin. Servicing Corp.
v. North Am. Mortgage Co., 381 F.3d 811, 825 (8th Cir. 2004) (re-
ducing $18 million punitive award to $7 million, for aratio of 2:1);
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The courts are also in conflict as to how to apply the
guideposts when the misconduct is especially reprehensible
(militating in favor of a high ratio) and the amount of com-
pensatory damages is substantial (militating in favor of alow
ratio). In such circumstances, some courts have held that a
ratio at the lower end of the single-digit range is appropriate.
See, e.g., Boerner v. Brown & Williamson Tobacco Co., 394
F.3d 594, 598 (8th Cir. 2005) (“approximately 1:1") and
Ceimo v. General Am. Life Ins. Co., 137 Fed. Appx. 968, 970
(9th Cir. 2005) (affirming reduction to approximately 1:1)
with Grefer v. Alpha Technical, 901 So. 2d 1117, 1152 (La.
Ct. App. 2005) (reducing 18:1 ratio to 2:1); Eden Elec., Ltd.
v. Amana Co., 370 F.3d 824, 829 (8th Cir. 2004) (affirming
reduction to 4.5:1 ratio). Other courts, however, have upheld
awards at the upper end of that range even where the com-
pensatory award is in seven figures. See, e.g., Boeken v.
Philip Morris Inc., 26 Cal. Rptr. 3d 638, 687 (Cal. Ct. App.
2005) (reducing 18:1 ratio to 9:1), cert. denied, _ S. Ct. __

Bach v. First Union Nat’'| Bank, 149 Fed. Appx. 354, 366 (6th Cir.
2005) (6.6:1 ratio was “alarming” where compensatory damages
were $400,000); Sogsdill v. Healthmark Partners, L.L.C., 377
F.3d 827, 834 (8th Cir. 2004) (in wrongful death case, remitting $5
million punitive award to $2 million, for a ratio of 4:1); Fresh v.
Entm't U.SA. of Tenn., Inc., 340 F. Supp.2d 851, 860 (W.D. Tenn.
2003) (holding that 4:1 ratio was constitutional maximum in as-
sault case); Young v. DaimlerChrysler Corp., 2004 WL 2538639,
a *4 (SD. Ind. Oct. 19, 2004) (holding that 3:1 was maximum
permissible ratio in discrimination case); Roth v. Farner-Bocken
Co., 667 N.W.2d 651, 671 (S.D. 2003) (vacating punitive award
that was 20 times the $25,000 compensatory award and suggesting
that 1:1 ratio was constitutional maximum); Cass v. Stephens, 156
SW.3d 38, 77 (Tex. Ct. App. 2004) (holding, in fraud and mali-
cious conversion case involving $200,082 in compensatory dam-
ages, that 4:1 ratio was congtitutional limit); Diamond Woodworks,
Inc. v. Argonaut Ins. Co. 135 Cal. Rptr. 2d 736, 760-761 (Ct. App.
2003) (holding that 4:1 was maximum ratio in insurance bad-faith
case).
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(Mar. 20, 2006); Planned Parenthood, 422 F.3d at 962 (hold-
ing that 9:1 was constitutional maximum).

The Constitution does not require a “one size fits al” ap-
proach to assessing the ratio guidepost. But the current level
of conflict and confusion on the ratio question in the lower
courtsisintolerable. The bottom line is that the guidepost is
not being applied in any principled or predictable manner.
The Oregon Supreme Court’s doctrinal holding — that the
reasonable-relationship requirement can be “overridden”
whenever the conduct is highly reprehensible — promises to
exacerbate that disarray and to undermine the constitutional
principles established in BMW and State Farm. The impor-
tance of this issue could not be greater, and the need for re-
view could not be more pressing.

II. THE OREGON SUPREME COURT’'S APPROVAL
OF THE IMPOSITION OF PUNISHMENT FOR
HARMS SUFFERED BY NON-PARTIES VIO-
LATES STATE FARM AND CREATES A CON-
FLICT WITH DECISIONS OF OTHER COURTS

The jury returned an enormous punitive award because it
was urged and permitted to punish Philip Morris for the
harms suffered by every Oregonian who smoked the com-
pany’s cigarettes. Philip Morris asked the trial court to in-
struct the jury that it could not punish Philip Morris for the
effects of its conduct on non-parties. The proposed instruc-
tion stated:

The size of any punishment should bear a reason-
able relationship to the harm caused to Jesse Wil-
liams by the defendant’'s punishable conduct.
Although you may consider the extent of harm suf-
fered by othersin determining what that reasonable
relationship is, you are not to punish the defendant
for the impact of its aleged misconduct on other
persons, who may bring lawsuits of their own in
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which other juries can resolve their claims and
award punitive damages for those harms, as those
other juries seefit.

App., infra, 17a-18a. The tria court refused to give the in-
struction, and plaintiff’s counsel exploited that ruling by re-
peatedly urging the jury to punish Philip Morris for harms
suffered by anyone in Oregon who smoked Philip Morris's
cigarettes. See page 2, supra.

The Oregon Supreme Court held that State Farm does not
prohibit punishing for harms to similarly situated non-parties.
Accordingly, it rejected the claim of instructional error:

Philip Morris's proposed jury instruction would
have prohibited the jury from ‘punishing the defen-
dant for the impact of its aleged misconduct on
other persons,’ even if those other persons were
Oregonians who were harmed by the conduct that
had harmed Williams, and in the same way. Aswe
noted, that is not correct as an independent matter of
Oregon law respecting the conduct of jury trials and
instructions that are given to juries. Neither, as we
read in [sic] Campbell, does it correctly state federal
due process law.

App., infra, 20a-21a.

The Oregon Supreme Court’s holding that punitive dam-
ages may properly be awarded to punish for harms to non-
parties conflicts with Sate Farm and decisions of the Cali-
fornia Supreme Court and the Eighth Circuit. It is a recipe
for multiple punishments for the same harms, and it will
spawn confusion in future punitive damages litigation. Re-
view is needed to resolve the split and prevent the further
erosion of the principles enunciated in State Farm.
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A. The Oregon Supreme Court’s Holding Conflicts
With This Court’s Decision In State Farm And
With Decisions Of Other Appellate Courts.

In State Farm, this Court held that juries could consider
the effect of the defendant’s conduct on persons other than
the plaintiff for purposes of assessing the reprehensibility of
that conduct, but may not impose punitive damages to punish
the defendant for harms to non-parties. See 538 U.S. at 422-
423. Thisdistinction is not new in the law, but in fact is ap-
plied by courts every day in implementing recidivism stat-
utes. See, e.g., Nichols v. United Sates, 511 U.S. 738, 747
(1994) (repeat-offender laws “penalize only the last offense
committed by the defendant”).

The Oregon Supreme Court did not understand the dis-
tinction between punishing the defendants for harm to non-
parties and considering such harm for purposes of assessing
reprehensibility. The court stated that “[i]t is unclear to us
how a jury could ‘consider’ harms to others, yet withhold
that consideration from the punishment calculus. If a jury
cannot punish for the conduct, then it is difficult to see why it
may consider it at all.” App., infra, 18an.3.

The distinction between gauging reprehensibility and im-
posing punishment, however, is central to this Court’s puni-
tive damages jurisprudence. Itisacritical protection against
duplicative punishment. The Court made clear in State Farm
that a defendant may be punished only for the harm to the
plaintiff before the court — and not for harms that may have
been suffered by non-parties. The Oregon Supreme Court’s
contrary position is identical to the Utah Supreme Court’s
rationale for upholding the $145 million punitive award that
this Court found grossly excessive in State Farm. See 538
U.S. at 423 (quoting Utah Supreme Court’s statement that
“[e]ven if the harm to the Campbells can be appropriately
characterized as minimal, the trial court’s assessment of the
situation is on target: ‘The harm is minor to the individua
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but massive in the aggregate’”). This Court expressly re-
jected the aggregate approach to assessing punitive damages,
explaining:

Due process does not permit courts, in the calculation of
punitive damages, to adjudicate the merits of other par-
ties hypothetical claims against a defendant under the
guise of the reprehensibility analysis. Punishment on
these bases creates the possibility of multiple punitive
damages awards for the same conduct; for in the usual
case nonparties are not bound by the judgment some
other plaintiff obtains.

Ibid.

At the same time, the Court in Sate Farm explained that,
under certain circumstances, evidence of a defendant’s simi-
lar wrongs might nevertheless be admissible to assist the jury
in assessing the degree of reprehensibility of the defendant’s
conduct. Id. at 422. Due process alows a range of permissi-
ble punishments in any given case — a range that is generally
limited by the ratio guidepost. According to this Court, in
most cases, the maximum allowable penalty will run from
zero to nine times the amount of compensatory damages (de-
pending upon the reprehensibility of the defendant’s miscon-
duct, the size of the compensatory award, and other factors).
ld. at 423-425. In determining where within the permissible
range a punitive damages award should fall, juries can ap-
propriately take into account whether the specific conduct
that injured the plaintiff is more blameworthy because it also
endangered others. And in deciding what the outer limit isin
aparticular case, areviewing court too can weigh the charac-
ter of the defendant’s conduct, including the magnitude of the
harms to which it exposed the public. However, both jury



18

and court may punish the defendant only for the harm that its
misconduct inflicted on the plaintiff in the case before it.°

While the court below claimed to be baffled by this dis-
tinction, it is commonplace in other areas of the law. For ex-
ample, evidence of similar wrongs in punitive damages cases
plays arole akin to the role of other uncharged criminal con-
duct in sentencing. A defendant’s entire course of conduct
may be relevant in determining where, within a range of po-
tential sentences, the penalty for the particular conviction
should fall. But the defendant cannot be punished for past or
contemporaneous uncharged offenses, or indeed for anything
other than the offense of conviction. See, e.g., United Sates
v. Watts, 519 U.S. 148, 154 (1997) (“sentencing enhance-
ments do not punish a defendant for crimes of which he was
not convicted, but rather increase his sentence because of the
manner in which he committed the crime of conviction”).”

® The Court drew a similar distinction in BMW when addressing

the role of evidence of conduct affecting individuals outside of the
forum state. See 517 U.S. at 574 n.21 (“ Of course, the fact that the
Alabama Supreme Court correctly concluded that it was error for
the jury to use the number of salesin other States as a multiplier in
computing the amount of its punitive sanction does not mean that
evidence describing out-of-state transactions is irrelevant in a case
of thiskind. To the contrary, * * * such evidence may be relevant
to the determination of the degree of reprehensibility of the defen-
dant’s conduct.”).

" See dso Witte v. United States, 515 U.S. 389, 401-403 (1995)
(“[Clonsideration of information about the defendant’s character
and conduct at sentencing does not result in ‘punishment’ for any
offense other than the one of which the defendant was convicted.”
Rather, the defendant is “punished only for the fact that the present
offense was carried out in a manner that warrants increased pun-
ishment * * *.”) (emphasis in original); Johnson v. Ford Motor
Co., 113 P.3d 82, 92 n.6 (2005) (“An enhanced punishment for
recidivism does not directly punish the earlier offense; it is, rather,
a stiffened penalty for the last crime, which is considered to be an
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By the same token, the degree of wantonness reflected in the
defendant’s conduct may warrant an enhanced penalty for
that conduct, but that is fundamentally different from punish-
ing the defendant for harms to other people. The former
weighs the degree of reprehensibility of a defendant’s con-
duct; the latter runs a significant risk of “double count[ing]
by including in the punitive damages award some of the com-
pensatory, or punitive, damages that subsequent plaintiffs
would aso recover.” BMW, 517 U.S. at 593 (Breyer, J., con-
curring).

The Oregon Supreme Court’s ruling not only is contrary
to State Farm, it also conflicts with the holdings of the Cali-
fornia Supreme Court and the Eighth Circuit. In Johnson v.
Ford Motor Co., 113 P.3d 82 (Cal. 2005), the California Su-
preme Court ruled that in an individual action, punitive dam-
ages cannot be used to punish a defendant for alleged harm to
non-parties because such an award would allow the individ-
ual plaintiff to recover without ever proving the specifics of
those “hypothetical claims.” 1d. at 95. Asthe California Su-
preme Court explained in Johnson, the jury, and a reviewing
court, may consider “[t]he scale and profitability of a course
of wrongful conduct” in assessing reprehensibility, but only
within the framework established by the other two guide-
posts; the defendant cannot be punished for harms to anyone
other than the plaintiff before the court. Id. at 93. Similarly,
the Eighth Circuit has held that “[pJunishing systematic
abuses by a punitive damages award in a case brought by an
individual plaintiff * * * deprives the defendant of the safe-
guards against duplicative punishment that inhere in the class
action procedure.” Williams v. ConAgra Poultry Co., 378
F.3d 790, 797 (8th Cir. 2004).

aggravated offense because a repetitive one.”) (quoting Gryger v.
Burke, 334 U.S. 728, 732 (1948)) (internal quotation marks omit-
ted).
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The issue of how to deal with harm to non-parties has en-
gendered confusion among other courts as well. Compare,
e.g., University Med. Assoc. of the Med. Univ. of South Caro-
lina v. UNUMProvident Corp., 335 F. Supp. 2d 702, 711
(D.S.C. 2004) (relying on subsequent wrongful conduct to
enhance punitive award because such conduct “would result
in precisely the type of repetitive harm contemplated in State
Farmasripe for larger punitive damage awards”) with Gober
v. Ralph’s Grocery Co., 127 Cal. App. 4th 204, 223 (Cal. Ct.
App. Mar. 5, 2006) (refusing to consider defendant’s subse-
guent wrongful conduct as evidence of recidivism or in com-
parable penadlties analysis because the victims of that conduct
could sue in their own right) and Wohlwend v. Edwards, 796
N.E.2d 781, 783 (Ind. Ct. App. 2005) (tria court erred in
admitting evidence of subsequent wrongful conduct because
relevance of that evidence was substantially outweighed by
the danger that the jury would use it to punish defendant for
his subsequent conduct rather than for the act that gave rise
to plaintiff’s actual damages). This Court’s guidance is
plainly needed.

B. The Oregon Supreme Court’s Holding Will Have
Significant Negative Consequences If Permitted
To Stand.

The Oregon Supreme Court’ s determination that the Con-
stitution permits a jury in one case to punish for injuries pre-
sumed to have been suffered by non-parties will have
substantial, negative repercussions if not corrected. It sub-
jects defendants to all the risks of a class action, while afford-
ing them none of the safeguards required by due process® It

® See, eg., Thomas B. Colby, Beyond the Multiple Punishment

Problem: Punitive Damages as Punishment for Individual, Private
Wrongs 87 MINN. L. REv. 583, 654-656 (2003) (“Because punitive
damages are properly recoverable for each individual injury only if
al of the elements of the underlying cause of action are present
and there are no affirmative defenses, the defendant must be per-



21

creates a grave risk of excessive, multiple punishment.® It
also works as a one-way ratchet that guarantees that corpo-
rate defendants will continue to be exposed to the risk of
massive penalties for a course of conduct no matter how
many times they are exonerated by courts and juries. See
Johnson, 113 P.3d at 94-95 (imposing punitive damages for
harms to others would “present a problem of ‘successive
prosecution’ in which a defendant that loses a single case
would also lose the benefit of al previous victories against
the same clam of misconduct”). Indeed, the Oregon Su-
preme Court’s approach threatens to turn every case into a
“bet-the-company” event, thereby distorting the legal system
by creating inordinate pressure to settle even weak cases.'°

In addition, a defendant in an individual case cannot rea-
sonably be expected to fend off allegations of misconduct
affecting individuals who are not before the court. This case

mitted to contest causation and other elements of the alleged tort
on an individua basis with respect to each victim and to raise all
affirmative defenses that it might have against particular vic-
tims.”).

% See Roginsky v. Richardson-Merréll, Inc., 378 F.2d 832, 839-
840 (2d Cir. 1967) (Friendly, J.) (describing multiple-punishment
problem).

19 see eg., In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 1298
(7th Cir. 1995) (observing that aggregating the claims of multiple
aleged victims in a single case can place a defendant that has won
the lion's share of individua cases “under intense pressure to set-
tle” rather than “roll these dice” and risk potentially bankrupting
liability); Castano v. Am. Tobacco Co. 84 F.3d 734, 746 (5th Cir.
1996) (“[a]ggregation of claims * * * makes it more likely that a
defendant will be found liable and results in significantly higher
damage awards,” which in turn “creates insurmountable pressure
on defendants to settle” because the prospect of “an all-or-nothing
verdict presents too high a risk, even when the probability of an
adverse judgment islow”).
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perfectly illustrates the problem. The record here contains no
evidence whatsoever regarding the extent to which other
smokers were induced by any Philip Morris misconduct to
begin or continue smoking. Y et both the arguments of coun-
sel and the opinions of the Oregon courts rested on the facile
assumption that Philip Morris could properly be punished for
the injuries of everyone in Oregon who became ill as a result
of smoking its cigarettes. That assumption isindefensible: It
is entirely lawful to sell cigarettes, notwithstanding the
known dangers to health; and people who smoke knowing
the risks have no claim to have been unlawfully injured.*
The position of the courts below not only invites, it ulti-
mately rests on, impermissible speculation about the circum-
stances of all other potential “victims’ as to whom thereis no
evidence one way or another.

There thus are important practical reasons, in addition to
the conflicts with decisions of this and other courts, to grant
review on thisissue. This Court should do so and should re-
verse the decision below.

1. THE OREGON SUPREME COURT'S USE OF A
SUFFICIENCY-OF-THE-EVIDENCE STANDARD
IN ASSESSING THE CONSTITUTIONALITY OF
A PUNITIVE DAMAGES AWARD IS CONTRARY
TO THIS COURT'S PRECEDENTS AND CON-
FLICTSWITH A DECISION OF THE CALIFOR-
NIA SUPREME COURT.

This case raises a third critical issue that arises in virtu-
ally every punitive damages appeal and is the subject of a
split of authority: whether, when reviewing a punitive award
for excessiveness, a court is permitted to assume that the jury
decided all disputed facts in favor of the plaintiff. Thisisa
threshold question that arises whenever an appellate court is

" For that reason (among others), most of the juries that have
heard cases against Philip Morris have found for the defense.
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tasked with evaluating an excessiveness challenge to a puni-
tive award but lacks the benefit of specific fact-findings by
the jury or thetrial court.

In Cooper Industries, Inc. v. Leatherman Tool Group,
532 U.S. 424 (2001), the Court held that appellate courts
must conduct a de novo review of trial courts' application of
the three BMW excessiveness guideposts. 532 U.S. at 436.
The Court reiterated that mandate in State Farm, observing
that “[€e]xacting appellate review ensures that an award of
punitive damages is based upon an application of law, rather
than a decisonmaker’s caprice.” 538 U.S. at 418 (internal
guotation marks omitted). In neither Cooper Industries nor
Sate Farm, however, did the Court instruct lower courts how
to implement this de novo review when the jury has not ren-
dered any specific factual findings. This Court should re-
solve the issue once and for all.

A. The Lower Courts Are Divided As To The
Proper Implementation Of De Novo Review.

In Smon v. San Paolo U.S Holding Co., 113 P.3d 63, 70
(Cal. 2005), the California Supreme Court ruled that, when
the jury has made “no * * * express finding” on a particular
issue bearing on application of the BMW guideposts, an ap-
pellate court should not simply assume that all relevant facts
were resolved by the jury in the plaintiff’sfavor. It explained
that to infer a factual finding unfavorable to the defendant
“from the size of the award would be inconsistent with de
novo review, for the award’'s size would thereby indirectly
justify itself.” Ibid. Accordingly, “[w]hile [courts must] de-
fer to express jury findings supported by the evidence, in the
absence of an express finding on the question [they] must
independently decide” whether the fact at issue has been es-
tablished. Id. at 72.%

12" See also Wolf v. Wolf, 690 N.W.2d 887, 894 (lowa 2005) (as-
sessing reprehensibility on the basis of a “de novo review of the
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Many other courts, however, including the Oregon Su-
preme Court, have taken a fundamentally different position,
choosing instead to apply a sufficiency-of-the-evidence stan-
dard. Under traditional sufficiency analysis, reviewing
courts assume the existence of any fact necessary to support
liability so long as the record contains “substantial evidence”
from which a reasonable jury could have made the required
finding. The Oregon Supreme Court adopted this approach
for assessing punitive damages awards in Parrott v. Carr
Chevrolet, Inc., 17 P.3d. 473, 485 (Or. 2001), a decision that
predates Cooper Industries.

Drawing all inferences in favor of the prevailing party
makes perfect sense in addressing evidentiary sufficiency
guestions. However, the rationale for the practice ssimply
does not apply to the fundamentally different context of ex-
cessiveness anaysis. When the jury renders a liability ver-
dict, the reviewing court should presume that the jury made
all factual findings necessary to uphold that verdict, provided
sufficient evidence exists for those findings in the record. By
contrast, when the jury awards punitive damages, no particu-
lar factual findings are “necessary” to its assessment of the
amount. See Cooper Industries, 532 U.S. at 437 (the amount
of punitive damages that will punish and deter is“not redly a
‘fact’ tried by thejury”). Itiserroneousto infer from the size
of the award findings of fact that the jury did not make —
thereby, in the words of the California Supreme Court, allow-
ing the punitive award to “indirectly justify itself” (Smon,
113 P.3d at 70).

The decison below is emblematic of this circular ap-

proach. The Oregon Supreme Court repeatedly emphasized
that, in performing its excessiveness review, it would “con-

record”); Park v. Mobil Oil Guam, Inc., 2004 WL 2595897, at
*13-14 (Guam Nov. 16, 2004) (evauating the record de novo in
excessiveness analysis); Aken v. Plains Elec. Generation &
Transmission Co-Op, Inc., 49 P.3d 662, 668 (N.M. 2002).
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strue all facts in favor of plaintiff, the party in whose favor
thejury ruled.”*® App., infra, 23a; seeasoid. at 2a; ibid.**

The Oregon Supreme Court is not alone in deferring to
the plaintiff’s version of events in assessing the degree of
reprehensibility of the punishable conduct. See, e.g., Sogs-
dill v. Healthmark, L.L.C., 377 F.3d 827, 831 (8th Cir. 2004)
(“viewing the evidence in the light most favorable to the
plaintiffs’ as part of state and federal excessiveness review);
Hangarter v. Provident Life & Accident Ins. Co., 373 F.3d
998, 1014 (9th Cir. 2004) (same); Saskal v. Symons Corp.,
706 N.W.2d 311, 333 (Wis. App. 2005) (same); Union Pac.
R.R. Co. v. Barber, 149 SW.3d 325, 346 (Ark.) (same), cert.
denied, 543 U.S. 940 (2004); Bogle v. McClure, 332 F.3d
1347, 1361 (11th Cir. 2003) (reprehensibility analysis rested
on what “a reasonable jury could have concluded from the
evidence’); Chu v. Hong, 2005 WL 2692464, at *6 (Tex.

3 This characterization of the jury verdict isitself debatable. The
jury awarded $79.5 million in punitive damages on plaintiff’s
fraud claim but it unanimously chose not to award punitive dam-
ages on plaintiff’s product-design-based claims. Although defen-
dant “prevailed” on the latter claim, the Oregon Supreme Court
nevertheless viewed evidence of the defendant’s product-design
conduct in the light most favorable to plaintiff in order to justify
the punitive award. See, e.g., App., infra, 6a; id. at 8a.

" The opinion is replete with instances in which the court stated
that the jury “could have found” for plaintiff on a hotly disputed
issue, rather than making an independent determination on that
issue. See, eg., App., infra, 5a; id. at 6a; id. at 7a.

The Oregon Supreme Court’s statement that “the parties do not
dispute the way that the Court of Appeals framed the facts” (App.,
infra, 2a) is flatly inaccurate. Philip Morris expressly stated in its
brief that it “adopt[ed] and incorporate[d] by reference the State-
ment of Facts in its opening brief in the Court of Appeals,” which
sharply contested the version of the record put forth by plaintiff
and ultimately adopted by the Court of Appeals.
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App. Oct. 20, 2005) (“[A] reviewing court must assume that
the factfinder resolved disputed facts in favor of its finding if
areasonable factfinder could do so.”).

B. The Circular Approach Employed By The Court
Below Cannot Be Squared With This Court’s
Precedents.

The practice of lower courts smply to assume from the
size of the punitive award that the jury has found the defen-
dant’ s conduct to be highly reprehensible, and then to assume
that the jury supported that finding with factual conclusions
that the jury nowhere expressed, cannot be reconciled with
this Court’ s punitive damages jurisprudence.

In BMW, for example, the plaintiff’s theory was that
“BMW was palming off damaged, inferior-quality goods as
new and undamaged, so that BMW could pocket 10 percent
more than the true value of each car.” Brief of Respondent at
17, BMW of N. Am,, Inc. v. Gore, No. 94-896, 1995 WL
330613, at *17 (May 30, 1995). Had a sufficiency-of-the-
evidence standard been applicable, the Court would have had
to accept this inference as one that the jury reasonably could
have reached. Instead, the Court reviewed the record for it-
self and, in the course of concluding that the case implicated
“none of the aggravating factors associated with particularly
reprehensible conduct,” found “no evidence that BMW acted
in bad faith when it sought to establish the appropriate line
between presumptively minor damage and damage requiring
disclosure to purchasers.” 517 U.S. at 576, 579.

In Cooper Industries, the Court observed that “the level
of punitive damages is not really a‘fact’ ‘tried’ by the jury,”
but instead “is an expression of [the jury’s] moral condemna-
tion.” 532 U.S. at 432, 437 (internal quotation marks omit-
ted). The Court accordingly held that appellate review of a
trial court’s application of the BMW guideposts is de novo.
In the course of so holding, it indicated that reviewing courts
must accept “specific findings of fact” by the jury (id. at 439
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n.12 (emphasis added)), thereby implying that, in the absence
of such findings, reviewing courts must resolve for them-
selves factual issues bearing on the application of the three
guideposts. The Court then did just that, expressly rejecting
the plaintiff’s assertion that, for purposes of the second
guidepost, the potential harm was $3 million. 1d. at 441-442.

And in State Farm, after reiterating the importance of
“[e]xacting appellate review” (538 U.S. at 418), the Court
gave no deference to findings that the jury could have made
but did not necessarily make, instead concluding from its
own review of the record that there was “scant evidence of
repeated misconduct of the sort that injured [the plaintiffs].”
Id. at 423. The fact that the jury had seen fit to award the
plaintiff $145 million in punitive damages did not persuade
this Court that State Farm’s conduct had in fact been highly
reprehensible.

The present case demonstrates that the concern about
phantom factual determinations is not hypothetical. Philip
Morris's net worth was afocal point of the punitive damages
phase of thetrial. Thetrial court instructed the jury —in reli-
ance on the complaint’s ad damnum — that it could award up
to $100 million in punitive damages. It is simply impossible
to tell from the bare fact of the jury’s $79.5 million verdict
which if any of the inferences urged by plaintiff was accepted
by the jury. The jury may well have believed, especially on
the record before it, that Philip Morris had not done most of
what the plaintiff had accused it of doing (see note 13, su-
pra), but that $79.5 million was an appropriate award in view
of the plaintiff’s exhortation to exact punishment for every
Oregon smoker who ever has or ever will become ill from
smoking, as well as Philip Morris's substantial financial re-
sources. Indeed, the one thing that we do know is that the
jury decided that it did not need to award the full amount that
the plaintiff had requested.
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The bottom line is that when — as here — the jury has not
been asked to respond to specia interrogatories bearing on
the degree of reprehensibility of the defendant’s conduct and
other considerations relevant to setting the amount of puni-
tive damages, reviewing courts may not simply assume that
every relevant factual dispute was resolved against the de-
fendant and indulge every inference urged by the plaintiff.
Instead, reviewing courts must independently assess the dis-
puted factual issues before applying the three BMW guide-
posts.

This is, as previoudly noted, an issue that arises in every
punitive damages appeal — as well as one on which thereisa
clear split of authority. This Court should grant review to
address this highly important, frequently recurring issue.

CONCLUSION
The petition for awrit of certiorari should be granted.
Respectfully submitted.
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This tort case arose out of the death of Jesse Williams, a
smoker, who died of lung cancer. Plaintiff Mayola Williams
is the widow of Jesse Williams and personal representative of
his estate. Plaintiff sued defendant Philip Morris Inc. for,
inter alia, negligence and fraud, asserting a causal connection
between Jesse Williams's smoking habit and his death. A
jury found for plaintiff on both causes of action. The jury
awarded both economic and noneconomic damages; it also
awarded plaintiff punitive damages of $79.5 million. The
issue before us is whether that punitive damage award vio-
lates the Due Process Clause of the Fourteenth Amendment
to the United States Constitution. The Court of Appeals con-
cluded that it did not. Williams v. Philip Morris Inc., 182
Or.App. 44, 48 P.3d 824 (2002) (Williams 1), adh'd to on re-
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cons., 183 Or.App. 192, 51 P.3d 670, rev. den., 335 Or. 142,
61 P.3d 938 (2002), vac'd and rem'd, 540 U.S. 801, 124
S.Ct. 56, 157 L.Ed.2d 12 (2003), on remand, 193 Or.App.
527, 92 P.3d 126 (2004) (Williams II). For the reasons that
follow, we agree.

. FACTS

Because the jury ruled in favor of plaintiff, we state all
facts in the light most favorable to plaintiff. See Parrott v.
Carr Chevrolet, Inc., 331 Or. 537, 556, 17 P.3d 473 (2001)
(“[W]hen reviewing a punitive damages award for exces
siveness, the reviewing court must view the facts in the light
most favorable to the jury’s verdict if there is evidence in the
record to support them.”). Because the parties do not dispute
the way that the Court of Appeals framed the facts, we quote
extensively from that court’s opinions.

Jesse Williams was a lifelong smoker who eventually
died of lung cancer. The cancer was caused by Williams's
smoking.

“From the early 1950s until his death from a smoking-
related lung cancer in 1997, Williams smoked [Philip
Morrig]’s cigarettes, primarily its Marlboro brand, even-
tually developing a habit of three packs a day. At that
point, he spent half his waking hours smoking and was
highly addicted to tobacco, both physiologicaly and psy-
chologically. Although, at the urging of his wife and
children, he made several attempts to stop smoking, each
time he failed, in part because of his addiction. Despite
the increasing amount of information that linked smoking
to health problems during that 40-year period, Williams
resisted accepting or attempting to act on it. When his
family told him that cigarettes were dangerous to his
health, he replied that the cigarette companies would not
sell them if they were as dangerous as his family claimed.
When one of his sons tried to get him to read articles
about the dangers of smoking, he responded by finding
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published assertions that cigarette smoking was not dan-
gerous. However, when Williams learned that he had in-
operable lung cancer he felt betrayed, stating ‘those darn
cigarette people finally did it. They were lying all the
time.” Hedied about six months after his diagnosis.”

Williams 11, 193 Or.App. at 530-31, 92 P.3d 126.

Plaintiff based her fraud claim against Philip Morrison a
40-year publicity campaign by Philip Morris and the tobacco
industry to undercut published concerns about the dangers of
smoking. Id. at 531, 92 P.3d 126. Philip Morris and the to-
bacco industry had known for most of those 40 years, if not
al of them, that smoking was dangerous. Id. Nevertheless,
they tried to create in the public mind the impression that
there were legitimate reasons to doubt the danger of smoking.
Id. Philip Morris and the tobacco industry did so to give
smokers a reason to keep smoking (or, perhaps more accu-
rately, to undermine one of the main incentives for smokers
to stop smoking). Id.

The Court of Appeals summarized the evidence regarding
the campaign as follows:

“The industry established its strategy and began develop-
ing its public image in response to a decline in cigarette
sales in 1953 that was the apparent result of studies that
showed that cigarette tar could cause cancer in mice and
that established the existence of statistical correlations
between smoking and lung cancer. The first public joint
effort by the industry occurred in January 1954, when
[Philip Morris] and other tobacco companies published a
joint statement in 448 newspapers throughout the coun-
try. In that statement, among other things, they an-
nounced the creation of the Tobacco Industry Research
Committee (TIRC), one of whose stated goas was to
conduct research into ‘al phases of tobacco use and
health.” In 1964, the year of the Surgeon General’ s report
on the hazard of smoking to health, the industry divided
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the TIRC into two parts, one of which, the Council on
Tobacco Research (CTR), continued to support scientific
research. The other part, named the Tobacco Institute,
focused on public relations and lobbying.

“Between 1954 and the 1990s, those organizations devel-
oped and promoted an extensive campaign to counter the
effects of negative scientific information on cigarette
sales. The individual tobacco companies, including
[Philip Morris], were part of the organizations and acted
in cooperation with them. At first, the industry publicly
denied that there was a problem; for example, in the
1950s and early 1960s, [Philip Morris]’s officias told the
public that [Philip Morris] would ‘stop business tomor-
row’ if it believed that its products were harmful. For
most of that period, however, the industry did not attempt
to refute the scientific information directly; rather, it tried
to find ways to create doubts about it. The industry’s
goal was to create the impression that scientists disagreed
about whether cigarette smoking was dangerous, that the
industry was vigorously conducting research into the is-
sue, and that a definitive answer would not be possible
until that research was complete. As one of [Philip Mor-
ris]’s vice-presidents explained in an internal memo, the
purpose was to give smokers a psychological crutch and a
self-rationale that would encourage them to continue
smoking. A Tobacco Institute internal memorandum
similarly described the industry’s purpose to provide
smokers ‘ready-made credible aternatives to the evi-
dence of the dangers of smoking.

“Both the industry as a whole and [Philip Morris] acted
consistently with those purposes. Among other things,
they avoided developing contradictory information. De-
gpite the industry’ s nominal emphasis on the need for fur-
ther research, the CTR designed its research program to
avoid studying the biological effects of tobacco use, the
very question that, according to the industry’s statements,
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required more research. To the extent that [Philip Mor-
ris] conducted research on that issue independently of the
CTR, it did so in a European laboratory that it purchased,
and it was careful to avoid preserving records of the re-
sults in this country. [Philip Morrig]’s director of re-
search in the late 1970s and 1980s explained to a
subordinate that his job was to attack outside research
that was inconsistent with the industry’s position by cast-
ing doubt onit. Thejury could also have found that there
was a ‘gentleman’s agreement’ not to conduct research
beyond what the CTR did. The primary purpose of the
CTR’s research was to provide expert witnesses for con-
gressiona hearings and lawsuits, not to determine the re-
lationship between smoking and disease. The CTR’s
lawyers, rather than its scientists, established its research
priorities; developing accurate information on the bio-
logical effects of smoking was not one of the lawyers
priorities.

“The jury could have found that, throughout this period
of time, [Philip Morris] and the other tobacco companies
actually had little doubt that cigarette smoking was caus-
aly related to a number of diseases. In 1958, three Brit-
ish researchers found that the American tobacco scientists
with whom they spoke believed that cigarette smoke
could cause cancer. In 1961, [Philip Morris]’s director of
research stated that cigarette smoke contained so many
carcinogens that the best that the company could do was
to reduce their amounts. Internal company memoranda
agreed and suggested that it could not admit those facts
publicly because of adverse legal consequences. At least
by the 1970s, there was absolutely no scientific basis for
denying the connection between cigarette smoking and
cancer and other diseases. However, [Philip Morris] con-
tinued to assert that the hazard of cigarette smoking to
health was uncertain when it actually knew that there was
no legitimate controversy about that subject.
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“The jury could aso have found that [Philip Morris] rec-
ognized both that nicotine was addictive and that its ad-
dictive effect was the primary reason that people
continued to smoke. [Philip Morris] spent considerable
effort discovering ways to deliver the optimal dose of
nicotine in each cigarette without actually adding nicotine
to its product. It also concluded that, because of nico-
tine's addictive effect, smoking cessation programs and
technologies would be unlikely to work without signifi-
cant behavioral therapy. In its view, providing smokers a
reason to believe that there were serious doubts that to-
bacco was harmful would discourage smokers from mak-
ing the effort that was necessary to quit smoking.

“Also, the jury could have found that [Philip Morris| and
the industry used a large number of methods to create the
public impression of a legitimate controversy, despite the
lack of supporting scientific evidence. They issued press
releases, influenced the content of apparently neutral arti-
cles, cultivated opinion leaders, attempted to use their ad-
vertising power to get favorable treatment from the print
media, and appeared on commercial and public television
to put forth that message. Those individuals who spoke
for [Philip Morris] and the industry emphasized that the
evidence concerning the dangers of smoking was primar-
ily based on statistical relationships, and they argued that
there was no proof that a specific component of tobacco
smoke caused a specific disease. Even after the early
1990s, when the industry finaly had to admit that to-
bacco could be a risk factor associated with a number of
diseases, it argued that there was a long chain of interven-
ing events before a disease actually arose from cigarette
smoking. The industry, including [Philip Morris], also
continued to deny that cigarette smoking was addictive
and publicized that message throughout the country, in-
cluding Oregon.”

Id. at 531-34, 92 P.3d 126.
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Philip Morris and the tobacco industry intended to de-
ceive smokerslike Williams, and it did in fact deceive him.

“As a smoker, Williams was one of the intended recipi-
ents of the industry’ s message, and, in fact, the jury could
have found that he received its message and relied on its
representations. [The jury further could have found that
tlhose representations affected his decision to continue
smoking and not to make greater efforts to overcome his
addiction. When his family urged him to stop smoking,
he responded that he had learned from watching televi-
sion that smoking did not cause lung cancer. After his
diagnosis, he blamed the ‘cigarette people’ for betraying
him—uwhich, given his exclusive use of [Philip Morris]’s
products, must at least have included [Philip Morrig].
The jury could have found on the evidence before it that,
as a result of [Philip Morris]’s representations, Williams
suffered his fatal lung cancer. The jury also could have
found that Williams was one of thousands of Oregonians
who received [Philip Morris]’s message, acted on it, and,
like him, suffered cancer or other diseases as aresult.”

Id. at 534, 92 P.3d 126.

Furthermore, Philip Morris also deceived other smokers
in Oregon:

“Although a tobacco industry survey indicated that 85
percent of smokers wished that they had never started
smoking, [Philip Morris] concealed information that the
addictive effects of nicotine made it difficult for them to
stop without significant assistance. The fraudulent
statements from [Philip Morris] and the rest of the indus-
try reinforced those addictive effects by giving smokers a
reason not to make the necessary effort to break the ad-
diction. The jury could [have found] on this record that
[Philip Morrig]’s public relations campaign had precisely
the effect that [Philip Morris] intended it to have and that
it affected large numbers of tobacco consumersin Oregon
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other than Williams. It is also reasonably inferable from
the evidence that [Philip Morris]’s products, used as
[Philip Morrig] intended them to be used, caused a sig-
nificant number of deaths each year in Oregon during the
pertinent time period, together with other serious but non-
fatal health problems with their attendant economic con-
sequences.”

Williams |, 182 Or.App. at 66-67, 48 P.3d 824.

! These last statements reflect the one real disagreement between
the parties over the record. Philip Morris claims repeatedly that
the record does not show that its fraud injured any party other than
Williams. However, its opening brief indicates that Philip Morris
does not contest how the Court of Appeals summarized the record.
Rather, it argues that plaintiff did not put on any specific evidence
to show that any particular person (other than Williams) continued
smoking because of the fraud.

“There is nothing in the record that supports the Court of Ap-
peals assumption that any Oregon smoker other than Williams
smoked and sustained injuries in reliance on the alleged fraud.
At most, plaintiff introduced evidence that smoking per sein-
jured non-parties. However, the mere act of selling cigarettes
is lawful conduct. Plaintiff never connected the injuries of
non-parties to the fraud alleged in this case.”

(Emphasisin original.)

In essence, Philip Morris is claiming that one cannot reasona-
bly infer that anyone was actually fooled by its 40-year advertising
campaign directed to thousands of Oregonians. Y et even the sim-
plest assessment of human nature, viewed in light of the design-
edly addictive properties of cigarettes, tells any reasonable person
that those lies would have been very persuasive. We think that
such an appreciation of human nature fairly may be attributed to
jurors, including the ones who heard this case. Moreover, Philip
Morris's own conduct belies its protestations. As a for-profit cor-
poration, it would not spend over 40 years of time, effort, and
money to deceive people, unlessit thought it was succeeding.
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1. PROCEDURAL POSTURE

At trial, the jury found in favor of plaintiff on both the
negligence and fraud claims, and it awarded compensatory
damages of $821,485.50—%$21,485.80 in economic damages
and $800,000 in noneconomic damages.

As to the negligence claim, the jury found Williams 50%
responsible for the damages. The jury declined to award any
punitive damages respecting that clam. As to the fraud
claim, however, the jury awarded punitive damages of $79.5
million.

Thetrial court significantly reduced the amounts awarded
to the plaintiff. The court “capped” the noneconomic dam-
ages at $500,000 pursuant to former ORS 18.560 (1999), re-
numbered as ORS 31.710 (2003), thereby producing a total
compensatory damage award of $521,485.80.° The court
also reduced the punitive damage award. The court did con-
clude that $79.5 million “was within the range a rational ju-
ror could assess based on the record as a whole and applying
the Oregon common law and statutory factors.” Neverthe-
less, the court concluded, the $79.5 million punitive damage
award “was excessive under federal standards.” The tria
court therefore reduced the punitive damage award to $32
million.

Both plaintiff and Philip Morris appealed to the Court of
Appeals. In Williams |, the Court of Appeals reversed the
trial court on plaintiff's appeal and reinstated the $79.5 mil-
lion punitive damage award. 182 Or.App. at 72, 48 P.3d 824.
It affirmed on Philip Morris's cross-appeal. 1d. at 47, 48
P.3d 824. The court later adhered to its opinion on reconsid-
eration. Williams, 183 Or.App. at 197, 51 P.3d 670. This
court denied review. 335 Or. 142, 61 P.3d 938 (2002).

%2 Thereisno issuein this case as it comes before us respecting the
propriety of the trial court’s application of former ORS 18.560.
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The United States Supreme Court then granted certiorari,
vacated the Court of Appeals judgment, and remanded the
case to the Court of Appeals for that court to reconsider the
amount of the punitive damages award in light of State Farm
Mut. Automobile Ins. Co. v. Campbell, 538 U.S. 408, 123
S.Ct. 1513, 155 L.Ed.2d 585 (2003). Philip Morris USA Inc.
v. Williams, 540 U.S. 801, 124 S.Ct. 56, 157 L.Ed.2d 12
(2003). The Court of Appeals did so in Williams 11, again
reversing on plaintiff’s appeal and affirming on Philip Mor-
ris's cross-appeal. We alowed review.

1. ISSUES ON REVIEW

On review, Philip Morris asks us to consider four issues,
which it states as follows:

“A. Is adefendant entitled to have the jury instructed that
any award of punitive damages must bear a reasonable
relationship to the harm caused to the plaintiff and that
punitive damages cannot be imposed for alleged harm to
non-parties?

“B. Are the punitive damages assessed in this case un-
constitutionally excessive in violation of the Due Process
Clause of the Fourteenth Amendment to the United States
Constitution?

“C. Must a plaintiff prove receipt of and reliance upon
the defendant’'s allegedly fraudulent communications
when he or she claims that a defendant committed fraud
by communicating a false impression to the general pub-
lic through mass media?

“D. Does the Federal Cigarette Labeling and Advertising
Act, 15 USC 88 1331 et seq., preempt the ‘false impres-
sion’ theory relied upon by the Court of Appeals, which
is based in part upon a defendant’s failure to disclose in-
formation beyond that prescribed by the congressionally
mandated warnings?’
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We will not consider the third and fourth issues. This
court earlier declined review of al the issues decided in Wil-
liams |. The appeal remained alive only because of, and to
the extent that, the United States Supreme Court later di-
rected the Court of Appeals to reconsider its decision respect-
ing the amount of punitive damages in light of Campbell.
The Court of Appeals performed that limited function in Wil-
liams 11, and we allowed review of that decision. We decline
to go beyond the Supreme Court’s mandate, and the Court of
Appeals opinion in Williams 1, to consider issues that this
court previously determined were not review-worthy. See
ORAP 9.20(2) (this court’s opinion need not address every
guestion presented on review).

The Supreme Court’ s decision in Campbell clearly relates
to the second issue presented by Philip Morris. Philip Morris
asserts that Campbell also relates to the first issue, regarding
jury instructions. Because of that, and because the Court of
Appeals addressed both issues in Williams 11, we will con-
sider those issues here.

IV. DISCUSSION
A. Overview of State Farmv. Campbell

We begin by reviewing the United States Supreme
Court’ s opinion in Campbell.

The punitive damage award at issue in Campbell arose
from an insured’'s action against an insurer for bad faith,
fraud, and intentional infliction of emotional distress. 538
U.S. at 414, 123 S.Ct. 1513. Campbell, the insured, had
caused an automobile accident that killed one person and
permanently disabled another. Id. at 412-13, 123 S.Ct. 1513.
When Campbell was sued, Campbell’s insurer, State Farm,
chose to contest liability. Id. at 413, 123 S.Ct. 1513. It re-
fused settlement offers that were within policy limits and
took the case to trial despite the advice of one of its own in-
vestigators, in the process assuring Campbell and his wife
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that they would face no personal liability. 1d. When the jury
returned a verdict substantially above the policy limits, State
Farm initially refused to cover the excess, telling the Camp-
bells to put “for sale” signs on their property. Id. State Farm
also refused to post a supersedeas bond to appeal the verdict.
Id.

In their action against State Farm, the Campbells intro-
duced evidence that State Farm'’s decision to try the case was
part of a nationwide effort to limit payouts on insurance
clams. Id. at 415, 123 S.Ct. 1513. The evidence “concerned
State Farm’s business practices for over 20 years in numer-
ous States. Most of these practices bore no relation to third-
party automobile insurance claims, the type of claim underly-
ing the Campbells' complaint against the company.” 1d. The
jury awarded the Campbells $2.6 million in compensatory
damages and $145 million in punitive damages. Id. Thetrial
court reduced the compensatory damages to $1 million and
the punitive damages to $25 million. Id. On apped, the
Utah Supreme Court reinstated the $145 million punitive
damage award. Id. The United States Supreme Court
granted certiorari. Id. at 416, 123 S.Ct. 1513.

The Court first noted that compensatory damages are in-
tended to compensate for aloss, while punitive damages “are
aimed at deterrence and retribution.” 1d. However, the Court
noted, the Fourteenth Amendment’s Due Process Clause
prohibits imposing “grossly excessive or arbitrary punish-
ments’ on a tortfeasor. 1d. A person must have fair notice,
not just that the state will punish certain conduct, but also
how severely it will do so. Id. at 417, 123 S.Ct. 1513,

The Court identified two risks peculiar to punitive dam-
ages. Firgt, although punitive damage awards are similar to
criminal sanctions, defendants do not receive the procedural
protections required of criminal trials. 1d. Second, vague jury
instructions can leave the jury with too much discretion in
choosing the amount of punitive damages, allowing it to ex-
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press preexisting biases or to rely too much on tangential or
inflammatory evidence. Id. at 417-18, 123 S.Ct. 1513. For
those reasons, the Court had directed “[e]xacting appellate
review” of ajury’s punitive damage award, considering three
“guideposts’ identified in BMW of North America, Inc. v.
Gore, 517 U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809
(1996):

“(1) the degree of reprehensibility of the defendant’s mis-
conduct; (2) the disparity between the actual or potential
harm suffered by the plaintiff and the punitive damages
award; and (3) the difference between the punitive dam-
ages awarded by the jury and the civil penalties author-
ized or imposed in comparable cases.”

Campbell, 538 U.S. at 418, 123 S.Ct. 1513.

The Court then applied those guideposts. The first
guidepost, the reprehensibility of defendant’s conduct, repre-
sents “ ‘[t]he most important indicium of the reasonableness
of a punitive damages award.” ” Id. at 419, 123 S.Ct. 1513
(quoting Gore, 517 U.S. at 575, 116 S.Ct. 1589). In anayz-
ing reprehensibility, courts should consider whether

“the harm caused was physical as opposed to economic;
the tortious conduct evinced an indifference to or a reck-
less disregard of the health or safety of others; the target
of the conduct had financial vulnerability; the conduct in-
volved repeated actions or was an isolated incident; and
the harm was the result of intentional malice, trickery, or
deceit, or mere accident.”

Id. (citing Gore, 517 U.S. at 576-77, 116 S.Ct. 1589).

In analyzing that guidepost in Campbell, however, the
Court did not itself focus on those five considerations. In-
stead, it concentrated on how evidence of out-of-state con-
duct and dissimilar conduct had skewed the reprehensibility
analysis against State Farm. The state wrongly relied on
such conduct, the Court ruled, because a state cannot punish
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a defendant for its lawful conduct in another state, or for
conduct that “occurred outside [the state] to other persons.”
Id. at 421, 123 S.Ct. 1513. In Campbell, most of the out-of-
state conduct was lawful where it took place, and it was not
connected to the harm to the Campbells. Id. at 422, 123 S.Ct.
1513. Furthermore, the Court held, a state cannot punish a
defendant for “dissimilar acts’: “A defendant should be pun-
ished for the conduct that harmed the plaintiff, not for being
an unsavory individual or business.” Id. at 423, 123 S.Ct.
1513. In sum, the Court held that, because the Campbells
showed “no conduct by State Farm similar to that which
harmed them, the conduct that harmed them is the only con-
duct relevant to the reprehensibility analysis.” Id. at 424, 123
S.Ct. 1513.

The second Gore guidepost examines the ratio between
the punitive damage award and the actua or potential harm
to the plaintiff. Campbell, 538 U.S. at 424, 123 S.Ct. 1513.
The ratio, however, is no mechanical formula. 1d. (“we have
been reluctant to identify concrete constitutional limits on the
ratio”); id. at 425, 123 S.Ct. 1513 (“[w]e decline again to im-
pose a bright-line ratio”); id. (“there are no rigid benchmarks
that a punitive damage award may not surpass’).

That said, the Court proceeded to give some guidance re-
garding the second guidepost. Twice in the past, the Court
noted, it had suggested that a punitive damage award more
than four times compensatory damages “might be close to the
line of constitutional impropriety.” Id. at 425, 123 S.Ct.
1513 (citing Gore, 517 U.S. at 581, 116 S.Ct. 1589, and Pa-
cific Mutual Life Insurance Co. v. Hadlip, 499 U.S. 1, 23-24,
111 S.Ct. 1032, 113 L.Ed.2d 1 (1991)). The Court aso had
noted previoudly that, for 700 years, legislatures had author-
ized double, treble, or quadruple damages as a sanction.
Campbell, 538 U.S. at 425, 123 S.Ct. 1513 (citing Gore, 517
U.S. at 581 & n. 33, 116 S.Ct. 1589). The Court concluded
that, “in practice, few awards exceeding a single-digit ratio
between punitive and compensatory damages, to a significant
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degree, will satisfy due process.” 538 U.S. at 425, 123 S.Ct.
1513.

“Single-digit multipliers are more likely to comport with
due process, while still achieving the State's goals of de-
terrence and retribution, than awards with ratios in [the]
range of 500 to 1, or, inthiscase, of 145t0 1.”

Id. (citation omitted).

The Court did acknowledge, however, that even those
tentative ratios might be adjusted up or down. A greater ratio
might comport with due processif “ ‘a particularly egregious
act has resulted in only a small amount of economic dam-
ages,’ ” if * ‘the injury is hard to detect,” ” or if “ ‘the mone-
tary value of noneconomic harm might have been difficult to
determine.” 7 Id. at 425, 123 S.Ct. 1513 (quoting Gore, 517
U.S. at 582, 116 S.Ct. 1589). With a “substantial” compen-
satory damage award, however, due process might require “a
lesser ratio, perhaps only equal to compensatory damages.”
Id. But “[t]he precise award * * * must be based upon the
facts and circumstances of the defendant’s conduct and the
harm to the plaintiff.” 1d.

In applying the second Gore guidepost, the Court stated
that there is “a presumption against an award that has a 145-
to-1 ratio.” Id. at 426, 123 S.Ct. 1513. The Campbells had
received a substantial compensatory damage award; they
were injured economically, not physically; and State Farm
paid the excess verdict before the Campbells sued them, so
their economic injuries were minor. 1d. Additionally, the
outrage and humiliation that State Farm caused the Camp-
bells may have been considered twice—once in the compen-
satory damage award and again in the punitive damage
award. Id.

The Court also rejected severa other factors that the Utah
Supreme Court had identified in support of the punitive dam-
age award. For example, the Utah Supreme Court had



16a

pointed to State Farm’s wealth. The Court concluded that
wealth should not have been considered:

“While States enjoy considerable discretion in deducing
when punitive damages are warranted, each award must
comport with the principles set forth in Gore. * * * The
wealth of a defendant cannot justify an otherwise uncon-
stitutional punitive damages award. Gore, 517 U.S,, at
585, 116 S.Ct. 1589 (‘ The fact that BMW is a large cor-
poration rather than an impecunious individual does not
diminish its entitlement to fair notice of the demands that
the several States impose on the conduct of its business');
see also id., at 591, 116 S.Ct. 1589 (Breyer, J., concur-
ring) (‘[Wealth] provides an open-ended basis for inflat-
ing awards when the defendant is wealthy * * *. That
does not make its use unlawful or inappropriate; it smply
means that this factor cannot make up for the failure of
other factors, such as “reprehensibility,” to constrain sig-
nificantly an award that purports to punish a defendant’s
conduct’).”

Id. at 427-28, 123 S.Ct. 1513.

The third guidepost compares the punitive damage award

to comparable civil and criminal penalties. 1d. at 428, 123
S.Ct. 1513. Criminal penalties, however, do not help as
much in determining “the dollar amount of the award”:

“Great care must be taken to avoid use of the civil proc-
ess to assess criminal penalties that can be imposed only
after the heightened protections of a criminal trial have
been observed, including, of course, its higher standards
of proof. Punitive damages are not a substitute for the
criminal process, and the remote possibility of a criminal
sanction does not automatically sustain a punitive dam-
ages award.”
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The comparable civil sanctions in Campbell fell well be-
low the punitive damage award. The Court identified only
one, a $10,000 fine for fraud. Id. The Utah Supreme Court
had pointed to other, more substantive penalties, but they
were all based on evidence of out-of-state and dissimilar
conduct. Id.

In all, the Court in Campbell found the case “neither
close nor difficult,” id. at 418, 123 S.Ct. 1513, and concluded
that $145 million in punitive damages violated due process,
see id. at 429, 123 S.Ct. 1513 (concluding award was “irra-
tional and arbitrary deprivation” of property). The Court
suggested that the guideposts,

“especialy in light of the substantial compensatory dam-
ages awarded (a portion of which contained a punitive
element), likely would justify a punitive damages award
at or near the amount of compensatory damages.”

Id. However, the Court concluded, Utah state courts should
calculate punitive damages in the first instance. 1d. at 429,
123 S.Ct. 1513.

With the foregoing principles in mind, we turn to the
guestions presented on review.

B. The Trial Court’s Refusal to Give Philip Morris's
Proposed Jury Instruction No. 34

Philip Morris first argues that the trial court erred in re-
fusing to give its proposed jury instruction number 34. That
instruction stated, in part:

“The size of any punishment should bear a reasonable re-
lationship to the harm caused to Jesse Williams by the
defendant’s punishable misconduct. Although you may
consider the extent of harm suffered by others in deter-
mining what that reasonable relationship is, you are not
to punish the defendant for the impact of its alleged mis-
conduct on other persons, who may bring lawsuits of
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their own in which other juries can resolve their claims
and award punitive damages for those harms, as such
other juries seefit.”

In Williams I, the Court of Appeals concluded that that in-
struction was incorrect under state law. 182 Or.App. at 63-
64, 48 P.3d 824. We agree. See Parrott, 331 Or. at 563, 17
P.3d 473 (evauating punitive damage award; “Because de-
fendant’s tortious conduct was a routine part of its business
practice that it was unwilling to change, we also consider the
potential injury that its misconduct may have caused to past,
present, and future customers.”). That is, the jury could con-
sider whether Williams and his misfortune were merely ex-
emplars of the harm that Philip Morris was prepared to inflict
on the smoking public at large.

Philip Morris, however, contends that Campbell over-
rules state rules like the one set out in Parrott. Specifically,
Philip Morris asserts that Campbell prohibits the state, acting
through a civil jury, from using punitive damages to punish a
defendant for harm to nonparties.® In support of that argu-
ment, Philip Morris quotes the following from Campbell:

“Due process does not permit courts, in the calculation of
punitive damages, to adjudicate the merits of other par-
ties hypothetical claims against a defendant under the
guise of the reprehensibility analysis * * *. * * * Pun-
ishment on these bases creates the possibility of multiple
punitive damages awards for the same conduct; for in the
usual case nonparties are not bound by the judgment
some other plaintiff obtains. Gore, supra, [517 U.S] at
593 (Breyer, J., concurring) (‘Larger damages might also

% Philip Morris does not explain how its instruction summarizesiits
interpretation of Campbell. It is unclear to us how a jury could
“consider” harm to others, yet withhold that consideration from the
punishment calculus. If ajury cannot punish for the conduct, then
it isdifficult to see why it may consider it at all.
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“double count” by including in the punitive damages
award some of the compensatory, or punitive, damages
that subsequent plaintiffs would aso recover’).”

538 U.S. at 423, 123 S.Ct. 1513.

We think that Philip Morris takes the foregoing quoted
material from Campbell out of context. The quote referred
only to dissmilar acts and dissmilar claims; the Court in-
tended to prohibit a punitive damage award from becoming a
referendum on a corporate defendant’s general behavior as a
citizen. The full paragraph in Campbell states:

“For a more fundamental reason, however, the Utah
courts erred in relying upon this and other evidence: The
courts awarded punitive damages to punish and deter
conduct that bore no relation to the Campbells' harm. A
defendant’s dissimilar acts, independent from the acts
upon which liability was premised, may not serve as the
basis for punitive damages. A defendant should be pun-
ished for the conduct that harmed the plaintiff, not for be-
ing an unsavory individual or business. Due process
does not permit courts, in the calculation of punitive
damages, to adjudicate the merits of other parties’ hypo-
thetical claims against a defendant under the guise of the
reprehensibility analysis, but we have no doubt the Utah
Supreme Court did that here. [Campbell v. Sate Farm
Mut. Auto. Ins. Co.,] 65 P.3d [1134], at 1149 [ (Utah
2001) ] (‘Even if the harm to the Campbells can be ap-
propriately characterized as minimal, the trial court’s as-
sessment of the situation is on target: “The harm is minor
to the individual but massive in the aggregate” “). Pun-
ishment on these bases creates the possibility of multiple
punitive damages awards for the same conduct; for in the
usual case nonparties are not bound by the judgment
some other plaintiff obtains. Gore, supra, [517 U.S] at
593, 116 S.Ct. 1589 (Breyer, J., concurring) (‘Larger
damages might also “double count” by including in the
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punitive damages award some of the compensatory, or
punitive, damages that subsequent plaintiffs would aso
recover’).”

538 U.S. a 422-23, 123 S.Ct. 1513 (emphasis added).

Considering the foregoing material as a whole, we con-
clude that evidence of similar conduct against other parties
may be relevant to a punitive damage award. The Court
criticized the Utah courts only for alowing in evidence of
dissimilar conduct:

“The Campbells have identified scant evidence of re-
peated misconduct of the sort that injured them. * * *
Although evidence of other acts need not be identical to
have relevance in the calculation of punitive damages,
the Utah court erred here because evidence pertaining to
claims that had nothing to do with a third-party lawsuit
was introduced at length. *** The reprehensibility
guidepost does not permit courts to expand the scope of
the case so that a defendant may be punished for any
malfeasance, which in this case extended for a 20-year
period. In this case, because the Campbells have shown
no conduct by State Farm similar to that which harmed
them, the conduct that harmed them is the only conduct
relevant to the reprehensibility analysis.”

Id. at 423-24, 123 S.Ct. 1513 (emphasis added). See also id.
at 427, 123 S.Ct. 1513 (“The failure of the company to report
the Texas award is out-of-state conduct that, if the conduct
were similar, might have had some bearing on the degree of
reprehensibility, subject to the limitations we have de-
scribed.” (emphasis added)).

Philip Morris's proposed jury instruction would have
prohibited the jury from “punish[ing] the defendant for the
impact of its alleged misconduct on other persons,” even if
those other persons were Oregonians who were harmed by
the same conduct that had harmed Williams, and in the same
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way. Aswe noted, that is not correct as an independent mat-
ter of Oregon law respecting the conduct of jury trials and
instructions that are given to juries. Neither, as we read in
Campbell, does it correctly state federal due process law. Be-
cause the proposed jury instruction did not accurately reflect
the law, the trial court did not commit reversible error when
it refused to give it. See Hernandez v. Barbo Machinery Co.,
327 Or. 99, 106, 957 P.2d 147 (1998) (trial court’s refusal to
give requested jury instruction “is no[t] error if the requested
instruction is not correct in all respects”).

Philip Morris also claims that the trial court committed
reversible error because the jury instructions that were given
did not accurately reflect some aspects of Campbell’s hold-
ing. But Philip Morris did not preserve that argument before
the Court of Appeas. See ORAP 5.45(1) (“No matter
claimed as error will be considered on appeal unless the
claimed error * * * s assigned as error in the opening brief
* * x 7). Alles v. Portland Meadows, Inc., 312 Or. 376, 380,
823 P.2d 956 (1991) (to preserve error, “the adversely af-
fected party must have * * * raised the issue on appeal by an
assignment of error in its opening brief”). Fairly read, Philip
Morris' s assignment of error in the Court of Appeals claimed
only that the trial court erred in refusing to give requested
instruction number 34. That narrow assignment of error did
not give the Court of Appeals notice that it needed to con-
sider any challenge to the instructions actually given.

Based on the foregoing discussion, we affirm the Court
of Appeals on the first issue.

C. The Punitive Damage Award and Federal Due
Process

On review of a punitive damage award under the Due
Process Clause of the Fourteenth Amendment, a court must
determine whether the punitive damage award is “ ‘grossly
excessive'.” Parrott, 331 Or. at 554, 17 P.3d 473 (emphasis
deleted; citing Gore, 517 U.S. a 568, 116 S.Ct. 1589).
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Whether the verdict exceeds the gross excessiveness standard
isaquestion of law. Id. at 555, 17 P.3d 473.

In Parrott, this court identified five factors to be consid-
ered to determine whether a punitive damage award is
grossly excessive:

“[T]he range that a rationa juror would be entitled to
award depends on the following: (1) the statutory and
common-law factors that allow an award of punitive
damages for the specific kind of claim at issue; (2) the
state interests that a punitive damages award is designed
to serve; (3) the degree of reprehensibility of the defen-
dant’s conduct; (4) the disparity between the punitive
damages award and the actual or potential harm inflicted;
and (5) the civil and criminal sanctions provided for
comparable misconduct.”

Id. (citations omitted). Parrott has been superseded some-
what by Campbell, but the last three Parrott factors are, of
course, the Gore guideposts as they have been further eluci-
dated by Campbell. We consider only those guideposts in
the following analysis.

The first guidepost directs us to consider, based on the
facts contained in the record, how reprehensible Philip Mor-
ris's conduct was. As noted, we consider whether:

“the harm caused was physical as opposed to economic;
the tortious conduct evinced an indifference to or a reck-
less disregard of the health or safety of others; the target
of the conduct had financial vulnerability; the conduct in-
volved repeated actions or was an isolated incident; and
the harm was the result of intentional malice, trickery, or
deceit, or mere accident.”

Campbell, 538 U.S. at 419, 123 S.Ct. 1513 (citing Gore, 517
U.S. at 576-77, 116 S.Ct. 1589). And, as we have explained,
the jury, in assessing the reprehensibility of Philip Morris's
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actions, could consider evidence of similar harm to other
Oregonians caused (or threatened) by the same conduct.

Again, we construe al factsin favor of plaintiff, the party
in whose favor the jury ruled. Doing so, there can be no dis-
pute that Philip Morris's conduct was extraordinarily repre-
hensible. Philip Morris knew that smoking caused serious
and sometimes fatal disease, but it nevertheless spread false
or misleading information to suggest to the public that doubts
remained about that issue. It deliberately did so to keep
smokers smoking, knowing that it was putting the smokers
health and lives at risk, and it continued to do so for nearly
half a century.

Philip Morris's fraudulent scheme would have kept many
Oregonians smoking past the point when they would other-
wise have quit. Some of those smokers would eventually
become ill; some would die. Philip Morris's deceit thus
would, naturally and inevitably, lead to significant injury or
death.

Although it weighs less in our analysis, we aso note that
Philip Morris harmed a much broader class of Oregonians.
Every smoker tricked by its scheme, even those who never
got ill, kept buying cigarettes—taking money out of their
pockets and putting it into the hands of Philip Morris and
other tobacco companies. And every one of those smokers
risked serious illness or death for as long as they remained
deceived.

Of the five reprehensibility factors listed in Gore and re-
cited—if not precisely used—in Campbell, four certainly are
met here. The harm to Williams was physical—lung cancer
cost Williams his life. Philip Morris showed indifference to
and reckless disregard for the safety not just of Williams, but
of countless other Oregonians, when it knowingly spread
false or misleading information to keep smokers smoking.
Philip Morris's actions were no isolated incident, but a care-
fully calculated program spanning decades. And Philip Mor-
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ris's wrongdoing certainly involved trickery and deceit.* We
conclude, then, that the first Gore guidepost favors a very
significant punitive damage award.

We aso conclude that the third Gore guidepost—
comparable civil or criminal sanctions—favors plaintiff. In
examining that guidepost, however, we believe that it isim-
portant to correct two errors that the Court of Appeals com-
mitted in applying it.

In Williams |, the Court of Appeals suggested that, be-
cause the comparable sanctions guidepost was about notice to
a prospective defendant, “the established Oregon law of pu-
nitive damages, including ORS 30.925(2),” gave Philip Mor-
ris adequate notice here. 182 Or.App. at 72, 48 P.3d 824.
That was not correct.

Courts consider comparable sanctions for two reasons.
First, comparable sanctions suggest a legisative determina-
tion about what constitutes an appropriate sanction for the
conduct, a determination that is entitled to “substantial defer-
ence.” Gore, 517 U.S. at 583, 116 S.Ct. 1589 (internal quo-
tation marks and citation omitted). Second, comparable
sanctions may give a defendant fair notice of the penalties
that the conduct may carry. Id. at 584, 116 S.Ct. 1589
(“None of these statutes would provide an out-of-state dis-
tributor with fair notice that the first violation—or, indeed the

* Only one factor arguably is not met: There is no evidence that
Williams was especially financialy vulnerable. Plaintiff argues
that Williams was vulnerable in another way, because he was ad-
dicted to cigarettes and so more susceptible to Philip Morris's de-
ceptive message. Gore indirectly suggests that reprehensibility
may include other sorts of vulnerability than financial. See 517
U.S. at 576, 116 S.Ct. 1589 (suggesting that higher punitive dam-
ages are appropriate, even though the injury is solely economic, if
“the target is financialy vulnerable’). However, as we will dis-
cuss, we would affirm this punitive damage award even if that fac-
tor was not met.
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first 14 violations—of its provisions might subject an of-
fender to amultimillion dollar penalty.”).

Those reasons explain why we conclude that the Court of
Appeas misunderstood the guidepost. Neither Oregon law
generally, nor ORS 30.925(2) specifically,” suggest how se-
verely the state may choose to punish Philip Morris's con-
duct. Thus, they do not independently provide a legidlative
standard entitled to substantial deference. If the Court of
Appeals analysis were correct, then the third Gore guidepost
would always support any punitive damage award, i.e., the
mere existence of the award would justify itself automati-

®> ORS 30.925 provides, in part:

“(2) Punitive damages, if any, shal be determined and
awarded based upon the following criteria:

“(a) The likelihood at the time that serious harm would arise
from the defendant’ s misconduct;

“(b) The degree of the defendant’s awareness of that likeli-
hood,;

“(c) The profitability of the defendant’s misconduct;
“(d) The duration of the misconduct and any concealment of it;

“(e) The attitude and conduct of the defendant upon discovery
of the misconduct;

“(f) Thefinancial condition of the defendant; and

“(g) The total deterrent effect of other punishment imposed
upon the defendant as a result of the misconduct, including,
but not limited to, punitive damage awards to personsin situa-
tions similar to the claimant’s and the severity of criminal pen-
alties to which the defendant has been or may be subjected.”

Of course, those criteria were established without the benefit of the
Campbell decision, and may be applied only to the extent that they
comport with that decision.
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cally, regardless of the amount awarded. That reasoning is
circular, and we rgject it.

In Williams 1, the Court of Appeals also suggested that
the comparable sanctions guidepost does not “play[ ] a major
role one way or the other,” because it concluded that there
were no comparable civil penalties and that criminal penal-
ties were not truly comparable. 182 Or.App. a 72, 48 P.3d
824. Although it is not clear to us that the foregoing state-
ment correctly interprets and applies the law as Campbell
now explicates that law, we need not pursue that issue defini-
tively here. That is true, because applying the comparable
sanctions guidepost involves more than just asking whether
the dollar amount of the sanction equals or exceeds the puni-
tive damage award. Campbell proves that. There, the most
relevant civil sanction was $10,000; the Court found that
civil sanction was “dwarfed” by the $145 million punitive
damage award. 538 U.S. at 428, 123 S.Ct. 1513. Yet the
Court approved a punitive damage award “at or near the
amount of compensatory damages,” id. at 429, 123 S.Ct.
1513, i.e., an award somewhere around $1 million. And a$1
million punitive damage award was still 100 times the com-
parable sanction.

So far as we can discern from Campbell, then, the “com-
parable sanctions’ guidepost requires three steps. Firgt,
courts must identify comparable civil or criminal sanctions.
Second, courts must consider how serious the comparable
sanctions are, relative to the universe of sanctions that the
legislature authorizes to punish inappropriate conduct. Third,
courts must then evaluate the punitive damage award in light
of the relative severity of the comparable sanctions. The
guidepost may militate against a significant punitive damage
award if the state’s comparable sanctions are mild, trivial, or
nonexistent. However, the guidepost will support a more
significant punitive damage award when the state’ s compara-
ble sanctions are severe.
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We turn, then, to consider the facts of this case, in light of
the guideposts and the Fourteenth Amendment. If there are
comparable civil sanctions, the parties did not cite them to us
and we have not found them by independent investigation.

There are what we consider to be comparable criminal
sanctions, but we must exercise care when relying on them.
Asthe Court took painsto caution in Campbell:

“The existence of a criminal penalty does have [a] bear-
ing on the seriousness with which a State views the
wrongful action. When used to determine the dollar
amount of the award, however, the crimina penalty has
less utility. Great care must be taken to avoid use of the
civil process to assess criminal penalties that can be im-
posed only after the heightened protections of a crimind
trial have been observed, including, of course, its higher
standards of proof. Punitive damages are not a substitute
for the criminal process, and the remote possibility of a
criminal sanction does not automatically sustain a puni-
tive damages award.”

538 U.S. at 428, 123 S.Ct. 1513. That admonition is impor-
tant, of course. But the basis for holding that Philip Morris's
actions in this case compare to a familiar crime is not specu-
lative or remote. Viewing the facts in the light most favor-
able to plaintiff, Philip Morris's actions, under the crimina
statutes in place at the beginning of its scheme in 1954,
would have constituted manslaughter. See ORS 163.040
(1953).° Today, its actions would constitute at |east second-

® |n 1953, that statute provided, in part:

“(2) Any person who, in the commission of * * * alawful act
without due caution or circumspection, involuntarily kills an-
other, is guilty of mandaughter. * * *

“(3) Every killing of a human being by the act, procurement or
culpable negligence of another, when the killing is not murder
in the first or second degree, or is not justifiable or excusable
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degree mandaughter, a Class B felony. See ORS
163.125(1)(a).” Individuals who commit Class B felonies
may face up to 10 years in prison and a fine of up to
$250,000. ORS 161.605(2) (term of imprisonment); ORS
161.625(1)(c) (fine). Corporations that commit a felony of
any class may be fined up to $50,000, or required to pay up

or negligent homicide as provided in ORS 163.090 [negligent
homicide by operation of motor vehicle], is manslaughter.”

" The Oregon statutes generally define criminal homicide as fol-
lows:

“A person commits criminal homicide if, without justification
or excuse, the person intentionaly, knowingly, recklessly or
with criminal negligence causes the death of another human
being.”

ORS 163.005(1).

Second-degree manslaughter is a specific category of criminal
homicide:

“(1) Criminal homicide constitutes manslaughter in the second
degree when:

“(@) It is committed recklessly[.]

bk % % % %

“(2) Mandaughter in the second degreeis a Class B felony.”
ORS 163.125.
Reckless conduct is defined in ORS 161.085(9):

“ ‘Recklessly,” when used with respect to a result or to a cir-
cumstance described by a statute defining an offense, means
that a person is aware of and consciously disregards a substan-
tial and unjustifiable risk that the result will occur or that the
circumstance exists. The risk must be of such nature and de-
gree that disregard thereof constitutes a gross deviation from
the standard of care that a reasonable person would observe in
the situation.”
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to twice the amount that the corporation gained by commit-
ting the offense. ORS 161.655(1)(a) and (3). Thus, the pos-
sibility of severe criminal sanctions, both for any individual
who participated and for the corporation generally, put Philip
Morris on notice that Oregon would take such conduct very
seriously.®  We conclude that the third guidepost, like the
first, supports a very significant punitive damage award.

The same cannot be said of the second Gore guidepost.
As noted, that guidepost considers the ratio between the puni-
tive damage award and the compensatory damage award.
The numerator of the ratio is fixed by the punitive damage
award: $79.5 million.

To determine the denominator of the ratio, we consider
not only the harm actualy suffered by plaintiff, but also the
potential harm to plaintiff. See Campbell, 538 U.S. at 418,
123 S.Ct. 1513 (“actual or potential harm suffered by the
plaintiff’); id. at 424, 123 S.Ct. 1513 (ratio “between harm,
or potential harm, to the plaintiff and the punitive damages
award”). Plaintiff suffered relatively small economic dam-
ages for Williams's wrongful death—Iless than $25,000.
However, that low figure occurred only because Williams
died shortly after being diagnosed with cancer. If Williams
had lived long enough to incur substantial medical bills, for
example, economic damages could easily have been 10 or
more times the amount awarded here. Only chance saved

8 The fines and periods of imprisonment have changed over the
many years that Philip Morris carried out its scheme. In 1953, for
example, manslaughter carried a much longer prison term (15
years), but amuch lower fine ($5,000). ORS 163.080 (1953). The
point, however, is that reckless conduct like Philip Morris's, when
it resulted in death (as it did here), always has constituted a crimi-
nal act to which attached a severe potential criminal penalty.
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Philip Morris from a much higher compensatory damage
award.’

In analyzing the ratio of punitive to compensatory dam-
ages, the Court of Appeals aso added to the compensatory
damages calculus the estimated harm to others. Williams Il,
193 Or.App. at 562, 92 P.3d 126 (estimating that 100 Orego-
nians had been harmed by Philip Morris's scheme, and so
concluding ratio was less than 4:1).

Using harm to others as part of the ratio may have been
correct under the plurality opinion in TXO Production Corp.
v. Alliance Resources Corp., 509 U.S. 443, 460, 113 S.Ct.
2711, 125 L.Ed.2d 366 (1993) (Stevens, J., joined by
Rehnquist, C. J., and Blackmun, J.) (relationship between
actual and punitive damages should consider “the possible
harm to other victims that might have resulted if similar fu-
ture behavior were not deterred”). However, it no longer ap-

° One sentence in Campbell suggested that a small award of “
‘economic damages " might, when combined with particularly
egregious conduct, justify a higher ratio. 538 U.S. at 425, 123
S.Ct. 1513 (quoting Gore, 517 U.S. at 582, 116 S.Ct. 1589; em-
phasis added).

We conclude, however, that the Court meant compensatory
damages generally, not economic damages specificaly. See id.
(“The converse is aso true, however. When compensatory dam-
ages are substantial, then a lesser ratio * * * can reach the outer-
most limit of the due process guarantee.” (emphasis added)); see
also id. at 426, 123 S.Ct. 1513 (expressing concern that compensa-
tory damages might have included outrage or humiliation compo-
nent duplicated in punitive damage award). That accords with
Gore, 517 U.S. at 582, 116 S.Ct. 1589 (“[L]ow awards of compen-
satory damages may properly support a higher ratio than high
compensatory awards, if, for example, a particularly egregious act
has resulted in only a small amount of economic damages.” (em-
phasis added)).
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pears to be permissible (if it ever was) to factor in that con-
sideration. Although Campbell held that similar acts could
bear on reprehensibility (discussed above), it now appears
that harm to others should not be considered as part of the
ratio guidepost. See 538 U.S. at 426-27, 123 S.Ct. 1513
(“Since the Supreme Court of Utah discussed the Texas
award when applying the ratio guidepost, we discuss it here.
The Texas award, however, should have been analyzed in the
context of the reprehensibility guidepost only.” (emphasis
added)); seealsoid. at 427, 123 S.Ct. 1513 (had Texas award
involved similar conduct, it “might have had some bearing on
the degree of reprehensibility”); Gore, 517 U.S. at 582-83,
116 S.Ct. 1589 (Court used 500:1 as ratio, athough Court
noted in 35 that ratio would have been 35:1 if damages to
other Alabama consumers had been included). From the
foregoing, we conclude that the ratio guidepost considers
only harm to the plaintiff. See Campbell, 538 U.S. at 425,
123 S.Ct. 1513 (precise award must be based on “the defen-
dant’s conduct and the harm to the plaintiff” (emphasis
added)); id. at 426, 123 S.Ct. 1513 (punishment must be
“reasonable and proportionate to the amount of harm to the
plaintiff and to the general damages recovered” (emphasis
added)).

There also is some imprecision regarding what amount
we should use for noneconomic damages—is it the $800,000
awarded by the jury, or the $500,000 awarded by the trial
court after applying the statutory cap? We need not decide
between the “capped” or “uncapped”’ figure, however, be-
cause it makes no difference here. Either way, the second
Gore guidepost is not met. All arguable versions of the ra-
tios substantially exceed the single-digit ratio (9:1) that the
Court has said ordinarily will apply in the usual case. See
Campbell, 538 U.S. at 425, 123 S.Ct. 1513 (so stating).

In Williams 11, the Court of Appeals also relied on Philip
Morris's wealth to conclude that the jury’s punitive damage
award did not violate due process. 193 Or.App. at 563, 92
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P.3d 126. Philip Morris objects that Campbell prohibits us-
ing wealth in that way. We agree. Wealth “cannot justify an
otherwise unconstitutional punitive damages award.” Camp-
bell, 538 U.S. at 427, 123 S.Ct. 1513. If a punitive damage
award is grossly excessive under Gore and Campbell, then
the defendant’s wealth will not make it constitutional. In
short, wealth is not afourth Gore guidepost.

However, Campbell did not otherwise remove wealth
from the punitive damage equation, as Philip Morris asserts.
A jury still may levy a higher punitive damage award against
a wealthy defendant, as long as the final punitive damage
award does not exceed the constitutional limits established by
the three Gore guideposts. Id. at 427, 123 S.Ct. 1513 (wealth
“cannot justify an otherwise unconstitutional punitive dam-
ages award,” indicating that punitive damage award could be
constitutional even though jury considered wealth (emphasis
added)); see id. at 428, 123 S.Ct. 1513 (wedth is not “
‘unlawful or inappropriate’ “factor (quoting Gore, 517 U.S.
at 591, 116 S.Ct. 1589 (Breyer, J., concurring))). Consis-
tently with the foregoing, Oregon law specifically permits a
jury to consider a defendant’s financial condition when it im-
poses a punitive damage award. ORS 30.925(2)(f).

Of the three Gore guideposts, then, two support a very
significant punitive damage award. One guidepost—the ra-
tio—cuts the other way. In the end, we are left to use those
competitive tools to assess whether the jury’s punitive dam-
age award was not “grossly excessive” and therefore should
be reinstated.

The Gore guideposts are not bright-line tests. See, e.g.,
Campbell, 538 U.S. at 425, 123 S.Ct. 1513 (“there are no
rigid benchmarks that a punitive damages award may not
surpass’); see also Gore, 517 U.S. at 582, 116 S.Ct. 1589
(“we have consistently rejected the notion that the constitu-
tional line is marked by a simple mathematical formula’). In
other words, the guideposts are only that—guideposts. Gore
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also referred to them as indicia 517 U.S. at 575, 116 S.Ct.
1589 (reprehensibility is “most important indicium™); id. at
580, 116 S.Ct. 1589 (ratio is “second and perhaps most
commonly cited indicium”); id. at 583, 116 S.Ct. 1589 (com-
parable sanctions “provides a third indicium for excessive-
ness’). Campbell specifically contemplated that some awards
exceeding single-digit ratios would satisfy due process. See
id. at 425, 123 S.Ct. 1513 (“in practice, few awards exceed-
ing a single-digit ratio between punitive and compensatory
damages, to a significant degree, will satisfy due process’).
Single-digit ratios may mark the boundary in ordinary cases,
but the absence of bright-line rules necessarily suggests that
the other two guideposts—reprehensibility and comparable
sanctions—can provide a basis for overriding the concern
that may arise from a double-digit ratio.

And this is by no means an ordinary case. Philip Mor-
ris's conduct here was extraordinarily reprehensible, by any
measure of which we are aware. It put a significant number
of victims at profound risk for an extended period of time.
The State of Oregon treats such conduct as grounds for a se-
vere criminal sanction, but even that did not dissuade Philip
Morris from pursuing its scheme.

In summary, Philip Morris, with others, engaged in a
massive, continuous, near-half-century scheme to defraud the
plaintiff and many others, even when Philip Morris always
had reason to suspect—and for two or more decades abso-
lutely knew—that the scheme was damaging the health of a
very large group of Oregonians—the smoking public—and
was killing a number of that group. Under such extreme and
outrageous circumstances, we conclude that the jury’s $79.5
million punitive damage award against Philip Morris com-
ported with due process, as we understand that standard to
relate to punitive damage awards. It follows that the Court of
Appeals correctly held that the trial court should have entered
judgment against Philip Morris for the full amount of the
jury’s punitive damage award.
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The decision of the Court of Appeals is affirmed. The
judgment of the circuit court is reversed, and the case is re-
manded to the circuit court for further proceedings.
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EDMONDS, P.J.

This case comes to us on remand from the United States
Supreme Court. Philip Morris USA Inc. v. Williams, 540
U.S. 801, 124 S.Ct. 56, 157 L.Ed.2d 12 (2003). We previ-
ously reversed the trial court’s reduction of the jury’s award
of punitive damages on plaintiff’s fraud claim and remanded
the case with instructions to enter judgment on the verdict.
We affirmed on defendant’ s cross-appeal. Williams v. Philip
Morris Inc., 182 Or.App. 44, 48 P.3d 824, adh'd to on re-
cons., 183 Or.App. 192, 51 P.3d 670, rev. den., 335 Or. 142,
61 P.3d 938 (2002). The Court thereafter granted defen-
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dant’s petition for a writ of certiorari, vacated our decision,
and remanded the case for reconsideration in light of its re-
cent decision in Sate Farm Mut. Automobile Ins. Co. v.
Campbell, 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585
(2003) (State Farm). On remand, we reach the same result
that we reached in our previous decision.

We readopt our previous opinion in all respects that are
not superseded by our discussion in this opinion, including
our statement of the facts and our resolution of issues of Ore-
gon and federal law. Our failure to discuss any issue that de-
fendant raises on remand indicates that we are satisfied with
our previous resolution of that issue. We begin by summa-
rizing the facts that we described in our previous opinion,
again construing the evidence most favorably to plaintiff be-
cause of the verdict in her favor. These then are the facts that
the jury could have found on the evidence beforeit.

Plaintiff is the widow of Jesse D. Williams (Williams)
and the personal representative of his estate. Defendant is a
leading manufacturer of cigarettes and currently has about
half of the domestic market for that product. From the early
1950s until his death from a smoking-related lung cancer in
1997, Williams smoked defendant’s cigarettes, primarily its
Marlboro brand, eventually developing a habit of three packs
aday. At that point, he spent half his waking hours smoking
and was highly addicted to tobacco, both physiologically and
psychologically. Although, at the urging of his wife and
children, he made several attempts to stop smoking, each
time he failed, in part because of his addiction. Despite the
increasing amount of information that linked smoking to
health problems during this period, Williams resisted accept-
ing or attempting to act on it. When his family told him that
cigarettes were dangerous to his health, he replied that the
cigarette companies would not sell them if they were as dan-
gerous as his family claimed. When one of his sons tried to
get him to read articles about the dangers of smoking, he re-
sponded by finding published assertions that cigarette smok-
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ing was not dangerous. However, when Williams learned
that he had inoperable lung cancer he felt betrayed, stating
“those darn cigarette people finaly did it. They were lying all
thetime.” He died about six months after his diagnosis.

In resisting the information about the dangers of smok-
ing, Williams was responding to a campaign that defendant,
together with the rest of the tobacco industry, created and
implemented for the purpose of undercutting the effect of
that information. During most of that campaign, the industry
did not expressly assert that cigarettes were safe because it
knew that it could never prove their safety. Instead, defen-
dant and the industry attempted to make it appear that the
evidence against cigarettes was sufficiently uncertain so that
smokers would find a reason to justify their continued smok-
ing. To achieve that result, defendant and the rest of the in-
dustry worked together for more than 40 years to create a
public impression that there was a legitimate controversy
about whether cigarettes were dangerous to a smoker’s health
and that resolving that health issue would require further re-
search. Although defendant and the other companies knew
throughout most, if not all, of that 40-year period that ciga-
rette smoking was in fact dangerous, they intended that
smokers rely on the false impression that the industry cre-
ated.

The industry established its strategy and began develop-
ing its public image in response to a decline in cigarette sales
in 1953 that was the apparent result of studies that showed
that cigarette tar could cause cancer in mice and that estab-
lished the existence of statistical correlations between smok-
ing and lung cancer. The first public joint effort by the
industry occurred in January 1954, when defendant and other
tobacco companies published a joint statement in 448 news-
papers throughout the country. In that statement, among
other things, they announced the creation of the Tobacco In-
dustry Research Committee (TIRC), one of whose stated
goals was to conduct research into “all phases of tobacco use
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and health.” In 1964, the year of the Surgeon Generd’s re-
port on the hazard of smoking to health, the industry divided
the TIRC into two parts, one of which, the Council on To-
bacco Research (CTR), continued to support scientific re-
search. The other part, named the Tobacco Institute, focused
on public relations and lobbying.

Between 1954 and the 1990s, those organizations devel-
oped and promoted an extensive campaign to counter the ef-
fects of negative scientific information on cigarette sales.
The individual tobacco companies, including defendant, were
part of the organizations and acted in cooperation with them.
At first, the industry publicly denied that there was a prob-
lem; for example, in the 1950s and early 1960s, defendant’s
officias told the public that defendant would “stop business
tomorrow” if it believed that its products were harmful. For
most of that period, however, the industry did not attempt to
refute the scientific information directly; rather, it tried to
find ways to create doubts about it. The industry’s goal was
to create the impression that scientists disagreed about
whether cigarette smoking was dangerous, that the industry
was vigorously conducting research into the issue, and that a
definitive answer would not be possible until that research
was complete. As one of defendant’s vice-presidents ex-
plained in an interna memo, the purpose was to give smok-
ers a psychological crutch and a self-rationale that would
encourage them to continue smoking. A Tobacco Institute
internal memorandum similarly described the industry’s pur-
pose to provide smokers “ready-made credible alternatives’
to the evidence of the dangers of smoking.

Both the industry as a whole and defendant acted consis-
tently with those purposes. Among other things, they
avoided developing contradictory information. Despite the
industry’ s nominal emphasis on the need for further research,
the CTR designed its research program to avoid studying the
biologica effects of tobacco use, the very question that, ac-
cording to the industry’ s statements, required more research.
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To the extent that defendant conducted research on that issue
independently of the CTR, it did so in a European |aboratory
that it purchased, and it was careful to avoid preserving re-
cords of the results in this country. Defendant’s director of
research in the late 1970s and 1980s explained to a subordi-
nate that his job was to attack outside research that was in-
consistent with the industry’ s position by casting doubt on it.
The jury could aso have found that there was a“gentleman’s
agreement” not to conduct research beyond what the CTR
did. The primary purpose of the CTR’s research was to pro-
vide expert witnesses for congressional hearings and law-
suits, not to determine the relationship between smoking and
disease. The CTR’slawyers, rather than its scientists, estab-
lished its research priorities; developing accurate information
on the biological effects of smoking was not one of the law-
yers priorities.

The jury could have found that, throughout this period of
time, defendant and the other tobacco companies actually had
little doubt that cigarette smoking was causaly related to a
number of diseases. In 1958, three British researchers found
that the American tobacco scientists with whom they spoke
believed that cigarette smoke could cause cancer. In 1961,
defendant’s director of research stated that cigarette smoke
contained so many carcinogens that the best that the com-
pany could do was to reduce their amounts. Internal com-
pany memoranda agreed and suggested that it could not
admit those facts publicly because of adverse legal conse-
guences. At least by the 1970s, there was absolutely no sci-
entific basis for denying the connection between cigarette
smoking and cancer and other diseases. However, defendant
continued to assert that the hazard of cigarette smoking to
health was uncertain when it actually knew that there was no
legitimate controversy about that subject.

The jury could also have found that defendant recognized
both that nicotine was addictive and that its addictive effect
was the primary reason that people continued to smoke. De-



40a

fendant spent considerable effort discovering ways to deliver
the optimal dose of nicotine in each cigarette without actually
adding nicotine to its product. It also concluded that, because
of nicotine's addictive effect, smoking cessation programs
and technologies would be unlikely to work without signifi-
cant behavioral therapy. In its view, providing smokers a
reason to believe that there were serious doubts that tobacco
was harmful would discourage smokers from making the ef-
fort that was necessary to quit smoking.

Also, the jury could have found that defendant and the
industry used a large number of methods to create the public
impression of a legitimate controversy, despite the lack of
supporting scientific evidence. They issued press releases,
influenced the content of apparently neutral articles, culti-
vated opinion leaders, attempted to use their advertising
power to get favorable treatment from the print media, and
appeared on commercial and public television to put forth
that message. Those individuals who spoke for defendant
and the industry emphasized that the evidence concerning the
dangers of smoking was primarily based on statistical rela-
tionships, and they argued that there was no proof that a spe-
cific component of tobacco smoke caused a specific disease.
Even after the early 1990s, when the industry finally had to
admit that tobacco could be a risk factor associated with a
number of diseases, it argued that there was a long chain of
intervening events before a disease actually arose from ciga-
rette smoking. The industry, including defendant, also con-
tinued to deny that cigarette smoking was addictive and
publicized that message throughout the country, including
Oregon.

As a smoker, Williams was one of the intended recipients
of the industry’s message, and, in fact, the jury could have
found that he received its message and relied on its represen-
tations. Those representations affected his decision to con-
tinue smoking and not to make greater efforts to overcome
his addiction. When his family urged him to stop smoking,
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he responded that he had learned from watching television
that smoking did not cause lung cancer. After his diagnosis,
he blamed the “cigarette people” for betraying him—which,
given his exclusive use of defendant’s products, must at least
have included defendant. The jury could have found on the
evidence before it that, as a result of defendant’s representa-
tions, Williams suffered his fatal lung cancer. The jury also
could have found that Williams was one of thousands of
Oregonians who received defendant’s message, acted on it,
and, like him, suffered cancer or other diseases as aresullt.

In our previous opinion, we described the requirements
for proving a fraud claim in Oregon and explained why the
jury could have found that plaintiff had proven fraud in this
case. In short, the jury could have found that defendant, by
itself and through the industry effort of which it was a part,
intentionally made the false representation that there was a
legitimate controversy about the health effects of cigarette
smoking, that defendant knew that that representation was
false, that Williams relied on it, that he thereafter continued
to smoke, and that he suffered his fatal lung cancer as aresult
of that reliance. Williams, 182 Or.App. at 49-70, 48 P.3d
824. Based on the evidence, the jury awarded plaintiff com-
pensatory damages of $21,485.80 in economic damages and
$800,000 in noneconomic damages on that claim. In accor-
dance with former ORS 18.560(1) (1999), renumbered as
ORS 31.710(1) (2003), the tria court reduced the amount of
noneconomic damages to $500,000 when it entered judg-
ment.

In addition to compensatory damages, the jury awarded
plaintiff punitive damages of $79.5 million, which the trial
court reduced to $32 million. In our previous opinion, we
reinstated the jury’s verdict on those damages. The issue be-
fore us on remand is the extent to which that award of puni-
tive damages is consistent with the Due Process Clause of the
Fourteenth Amendment, particularly as the Court interpreted
it in Sate Farm. In our previous opinion, we followed the
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Oregon Supreme Court’s decision in Parrott v. Carr Chevro-
let, Inc., 331 Or. 537, 17 P.3d 473 (2001), in deciding the
federal constitutional issue. Now, on remand from the
United States Supreme Court, we determine whether our ear-
lier decision is consistent with the Supreme Court’s discus-
sion in State Farm. We begin that analysis by reviewing
earlier United States Supreme Court cases on punitive dam-
ages, cases that provide the context for understanding the
Court’ s decision in Sate Farm.

Pacific Mutual Life Insurance Co. v. Hadlip, 499 U.S. 1,
111 S.Ct. 1032, 113 L.Ed.2d 1 (1991), is the first case in
which the Court considered the effect of the Due Process
Clause on the size of an award of punitive damages.’® In
Hadlip, the defendant Ruffin, an agent and employee of the
defendant insurance company, sold life insurance issued by
the defendant company, together with health insurance issued
by an unrelated company, to an Alabama municipality of
which the plaintiffs were employees. Ruffin had the munici-
pality send the premiums for the insurance to him at the
company’s branch office, rather than to the insurers directly,
but he did not forward the premiums to either insurer. Asa
result of its faillure to receive premiums, the health insurer
sent notices that the insurance had lapsed for nonpayment to
the plaintiffs, in care of Ruffin at the defendant company’s
branch office. Ruffin did not forward those notices to the
plaintiffs. When the plaintiff Haslip sought medical services,
she learned that she was uninsured and that she was person-
ally liable for the charges that she had incurred. She was un-
able to pay her medica bills, and her physician placed her
account with a collection agency. The agency obtained a

°The Court had previously rejected challenges to punitive dam-
ages under the Excessive Fines Clause of the Eighth Amendment.
In several other cases, it had noted the possibility of a due process
challenge but concluded that the issue was not properly raised. See
Hadlip, 499 U.S. at 9-12, 111 S.Ct. 1032.
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judgment against her, adversely affecting her credit. Hadlip,
499 U.S. at 4-5, 111 S.Ct. 1032.

The plaintiffs sued Ruffin and the defendant company for
fraud. The jury returned general verdicts for damages for all
plaintiffs. The verdict for Haslip was $1,040,000, which, the
Court assumed, consisted of $200,000 in compensatory dam-
ages (the maximum amount that Haslip’s attorney requested
in his closing argument) and $840,000 in punitive damages.
The Alabama Supreme Court affirmed the award, and the
United States Supreme Court granted certiorari. Haslip, 499
U.S. at 5-8, 111 S.Ct. 1032. In its opinion, the Court first
held that the Alabama common-law rule that made the com-
pany vicariously liable for punitive damages for its em-
ployee's fraud did not violate due process. Id. at 12-15, 111
S.Ct. 1032. It then turned to the constitutionality of the
award of punitive damages.

The Court began by concluding that the common-law
method of assessing punitive damages—initially by a jury
that isinstructed to consider the gravity of the wrong and the
need to deter similar wrongful conduct, followed by trial and
appellate court review—is consistent with due process.
Hadlip, 499 U.S. at 15-18, 111 S.Ct. 1032. It then evaluated
whether the award to Haslip was constitutionally acceptable.
It observed that, although it is not possible to draw a mathe-
matical bright line between the constitutionally acceptable
and the unacceptable, the reasonableness of the award and
whether the jury received adequate guidance from the court
are significant considerations. The trial court had expressly
instructed the jury on the purposes of punitive damages—not
to compensate but to punish and to deter future conduct.
That instruction operated to limit the jury’s discretion. In
addition, under Alabama law, the jury did not receive evi-
dence of the defendant’s wealth, and the court told the jury
that whether to award punitive damages at all was within its
discretion. Thus, the jury’s discretion in determining punitive
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damages was no greater than it would have been in many
other areas of law. Id. at 18-20, 111 S.Ct. 1032.

Alabama had also provided significant judicial review of
the jury’s award. Before Hadlip, the Alabama Supreme
Court had established procedures for atrial court to evaluate
a jury award of punitive damages, including requiring the
court to place the reasons for its decision in the record. In
addition, Alabama provided appellate review of the criteria
that it had previousy established to ensure that punitive
damage awards were reasonable in amount and rational in
light of their purpose. Hadlip, 499 U.S. at 20-21, 111 S.Ct.
1032. The Court concluded that those criteria imposed a suf-
ficiently definite and meaningful constraint on the discretion
of Alabama factfinders in awarding punitive damages. It es-
pecially noted that factfinders who are asked to award puni-
tive damages must be guided by more than the defendant’s
net worth. The Court said, “Alabama plaintiffs do not enjoy
a windfall because they have the good fortune to have a de-
fendant with a deep pocket.” Id. at 22, 111 S.Ct. 1032.

After concluding that the defendant had received the full
panoply of protections that Alabama provided, the Court
mentioned that the award was more than four times the com-
pensatory damages, more than 200 times Hadlip’s out-of-
pocket expenses, and considerably in excess of afine for in-
surance fraud. However, it concluded that, although “the
monetary comparisons are wide and, indeed, may be close to
the line, the award here did not lack objective criteria.”
Hadlip, 499 U.S. at 23, 111 S.Ct. 1032. The Court therefore
affirmed the judgment for the plaintiff. Id. at 23-24, 111
S.Ct. 1032.

The next case that the Court considered, TXO Production
Corp. v. Alliance Resources Corp., 509 U.S. 443, 113 S.Ct.
2711, 125 L.Ed.2d 366 (1993) (TXO ), arose out of a prop-
erty dispute between two energy companies. TXO, the de-
fendant, agreed to purchase rights to develop gas and oil on
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property where the plaintiff Alliance Resources controlled
the major share of the rights. The agreement was subject to
TXO's attorney determining that Alliance’s title to the prop-
erty was valid. In the process of making that determination,
TXO discovered a 1958 deed that conveyed the coal mining
rights on the property to another party. Although both the
wording of the deed and interviews with the parties involved
made it clear that the grantor had not conveyed oil and gas
rights, TXO paid for a quitclaim deed from the owner of the
coal rights and attempted to renegotiate its agreement with
Alliance. It also unsuccessfully attempted to induce the gran-
tor of the 1958 deed to execute a false affidavit to the effect
that the deed included oil and gas rights. Id. at 447-49, 113
S.Ct. 2711.

When its other efforts failed, TXO filed an action to quiet
title based on the quitclaim deed, although it knew at the time
that its action was frivolous. TXO’s real reason for filing the
action was to reduce its royalty payments under its agreement
with Alliance. The trial court dismissed TXO's action based
on the wording of the 1958 deed alone, holding that that deed
made the quitclaim deed a nullity. On Alliance’'s counter-
claim for dlander of title, the jury awarded it $19,000 in ac-
tual damages—the cost of defending the quiet title action—
and $10 million in punitive damages. There was evidence
that TXO was a large company in its own right, that it was a
wholly owned subsidiary of an even larger company, that the
amount of royalties that it sought to renegotiate was substan-
tial, and that it had engaged in similar nefarious activities in
its business dealings in other parts of the county. TXO, 509
U.S. at 449-51, 113 S.Ct. 2711. The tria court refused to
reduce the amount of punitive damages, and the West Vir-
ginia Supreme Court affirmed. Id. at 452, 113 S.Ct. 2711.

On certiorari, the United States Supreme Court affirmed
the judgment, with Justice Stevens writing the plurality opin-
ion. Chief Justice Rehnquist and Justice Blackmun joined in
full, and Justice Kennedy did so in part. Justice Kennedy also
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wrote a concurrence, as did Justice Scalia, with whom Justice
Thomas joined. The remaining justices joined Justice
O’ Connor’s dissent. The plurality first noted that, assuming
that the lower courts followed fair procedures, a judgment
that is a product of that process is entitled to a strong pre-
sumption of validity. It also noted that comparisons with
other awards of punitive damages are difficult because no
two cases are truly identical. TXO, 509 U.S. at 456-57, 113
S.Ct. 2711. It quoted the Court’s statement in Hadlip that it
is not possible to draw a mathematical bright line between
acceptable and unacceptable awards but that a general con-
cern for reasonableness certainly enters into the calculation.
Id. at 458, 113 S.Ct. 2711.

In evaluating whether the award in TXO was grossly ex-
cessive, the plurality first rejected the defendant’s emphasis
on the fact that the award was 526 times the amount of the
actual damages that the jury awarded. Although the plurality
agreed that punitive damages should bear a reasonable rela-
tionship to compensatory damages, it agreed with a previous
West Virginia Supreme Court case in which that court
pointed out that the ratio between the dollar amounts of com-
pensatory and punitive damages is only one of several factors
for evaluating that relationship. Among the other factors that
the West Virginia court identified was the relationship be-
tween the harm that was likely to occur from the defendant’s
conduct as well as the harm that actually occurred. TXO, 509
U.S. at 459-60, 113 S.Ct. 2711.

The jury could have found in TXO that the defendant
would have avoided millions of dollarsin royalty payments if
it had successfully attacked the plaintiff’stitle. The plurality
said that, even if the amount of savings were only $1 million,
the award of punitive damages would not jar its sensibilities.
TXO, 509 U.S. at 461-62, 113 S.Ct. 2711. It reasoned:

“The punitive damages award in this case is certainly
large, but in light of the amount of money potentially at
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stake, the bad faith of petitioner, the fact that the scheme
employed in this case was part of a larger pattern of
fraud, trickery and deceit, and petitioner’s wealth, we are
not persuaded that the award was so ‘grossly excessive
asto be beyond the power of the State to allow.”

ld. at 462, 113 S.Ct. 2711 (footnote omitted). In its instruc-
tions to the jury, the trial court also authorized it to take into
account the defendant’s wealth in assessing punitive dam-
ages, recognizing that deterrence may require alarger fine for
a defendant of larger means than it would for a defendant of
ordinary means. The TXO plurality recognized that empha-
sizing the wealth of the wrongdoer increased the risk that the
award would be influenced by prejudice against a large cor-
poration, especially one from outside the state. However, it
noted that in Hadlip it had referred to the financial condition
of the defendant as a factor in assessing punitive damages.
Id. at 463-64, 113 S.Ct. 2711.

In his concurrence, Justice Kennedy objected to the plu-
rality’s reliance on general reasonableness as the basis for
evaluating the constitutionality of the award. He thought that
it was more manageable to focus not on the amount of the
award but on the jury’ s reasons for making the award:

“The Congtitution identifies no particular multiple of
compensatory damages as an acceptable limit for punitive
awards; it does not concern itself with dollar amounts, ra-
tios, or the quirks of juries in specific jurisdictions.
Rather, its fundamental guarantee is that the individual
citizen may rest secure against arbitrary or irrational dep-
rivations of property. When a punitive damages award
reflects bias, passion, or prejudice on the part of the jury,
rather than a rational concern for deterrence and retribu-
tion, the Constitution has been violated, no matter what
the absolute or relative size of the award.”

TXO, 509 U.S. at 467, 113 S.Ct. 2711 (Kennedy, J., concur-
ring). He did not agree with the plurality that arational rela-
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tionship between the size of the award and the harm that the
defendant’s conduct threatened was an adequate basis for
concluding that the award was rational because the record did
not indicate that that was the basis on which the case was
presented to the jury. He was concerned that the record sug-
gested, as the dissent argued, that the verdict was the result of
redistributionist impulses arising from antipathy to a wealthy,
out-of-state corporation. Justice Kennedy concluded, how-
ever, that the verdict was permissible, primarily because the
defendant acted with malice; the evidence of “deliberate,
wrongful conduct” was sufficient to show that the jury was
motivated by a legitimate concern to punish and deter the de-
fendant. I1d. at 468-69, 113 S.Ct. 2711 (Kennedy, J., concur-
ring). Justice Kennedy observed:

“There was ample evidence of willful and malicious con-
duct by TXO in this case; the jury heard evidence con-
cerning several prior lawsuits filed against TXO accusing
it of similar misdeeds; and respondents attorneys in-
formed the jury of TXO's vast financial resources and ar-
gued that TXO would suffer only as a result of a large
judgment.”

Id. at 469, 113 S.Ct. 2711 (Kennedy, J., concurring).

Justice Scalia, joined by Justice Thomas, concurred on
the ground that due process required only that there be fair
procedures for making and reviewing an award of punitive
damages. Because the West Virginia courts properly in-
structed the jury and properly reviewed its verdict for reason-
ableness, he agreed that it should be affirmed.** TXO, 509
U.S. at 470-72, 113 S.Ct. 2711 (Scalia, J., concurring).

"' The Court subsequently followed Justice Scalia's suggestions
concerning procedural requirements. In Honda Moator Co. v.
Oberg, 512 U.S. 415, 114 S.Ct. 2331, 129 L.Ed.2d 336 (1994), it
held that the Due Process Clause requires post-verdict review of
punitive damage awards for excessiveness. In Cooper Industries,



49a

In her dissent, Justice O’ Connor argued that the record
showed that the verdict was based on prejudice against a
wealthy outside corporation and constituted a windfall to the
plaintiff based on the jury’s desire to redistribute that wealth.
TXO, 509 U.S. at 490-91, 113 S.Ct. 2711 (O’ Connor, J., dis-
senting). She did not argue, however, that consideration of a
defendant’s wealth is impermissible. Rather, she said that
courts simply need to recognize the special dangers involved
when they review jury verdicts. 1d. at 491-92, 113 S.Ct.
2711 (O’ Connor, J., dissenting).

TXO was followed by BMW of North America, Inc. v.
Gore, 517 U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996)
(Gore), a 5-4 decision. It became the first case in which the
Court held that an award of punitive damages was excessive.
In Gore, the jury awarded Gore, the plaintiff, $4,000 in actual
damages and $4 million in punitive damages for BMW’s
conduct in representing that the car that it sold to him was
new despite presale damage that required repainting the car
at acost of $601. BMW had a policy of not telling purchas-
ers about presale repairs that cost less than three percent of
the value of the vehicle. Gore produced evidence that the
repair reduced the value of his car by $4,000, which was ten
percent of its cost as new. He also produced evidence that
between 1983 and the time of trial, the defendant had sold
983 cars, including 14 in Alabama, representing them to be
new cars without disclosing that they had been repainted at a
cost of more than $300 per vehicle. Gore calculated his re-
quest for punitive damages of $4 million by multiplying his
$4,000 actual damages by the approximately 1,000 cars that

Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 121 S.Ct.
1678, 149 L.Ed.2d 674 (2001), it required appellate courts to de-
termine whether an award of punitive damage is excessive without
giving any deference to the trial court’s decision on that issue. Our
review of the award in this case is consistent with those procedural
decisions.
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the defendant had sold. Gore, 517 U.S. at 563-65, 116 S.Ct.
15809.

On appeal, the Alabama Supreme Court applied the crite-
ria that the United States Supreme Court had approved in
Haslip and held that the award was not excessive. However,
the Alabama court concluded that the jury improperly in-
cluded BMW’s conduct in other jurisdictions in calculating
the amount of punitive damages. It therefore reduced the
amount of those damages to $2 million. The court based its
conclusion on a belief that that amount was a constitutionally
reasonable amount based on its comparative analysis both of
other Alabama cases and of cases from other jurisdictions
that involved a seller’s misrepresentation of the condition of
an automobile. Gore, 517 U.S. at 566-67, 116 S.Ct. 1589.

The United State Supreme Court first agreed with the
Alabama court that the state had no authority to penalize a
defendant for conduct in other jurisdictions that was lega
where it occurred and that had no effect on Alabama resi-
dents. Gore, 517 U.S. at 568-73, 116 S.Ct. 1589. It did rec-
ognize, however, that evidence of out-of-state conduct may
be relevant for determining the reprehensibility of a defen-
dant’s conduct. Id. at 574 n. 21, 116 S.Ct. 1589. The Court
then concluded that the punitive damages award, even with
the Alabama court’s reductions, was grossly excessive. The
Court’s focus in evaluating the award was on whether the
defendant received fair notice, not only of the conduct that
could subject it to punishment but also of the severity of the
penalty. Id. at 574, 116 S.Ct. 1589. It relied on three guide-
posts for deciding that issue:

“[T]he degree of reprehensibility of the nondisclosure;
the disparity between the harm or potential harm suffered
by Dr. Gore and his punitive damages award; and the dif-
ference between this remedy and the civil penalties au-
thorized or imposed in comparable cases.”

Id. at 575, 116 S.Ct. 1589.
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According to the Gore Court, the reprehensibility of the
defendant’s conduct is the most important indication of the
reasonableness of an award of punitive damages, some
wrongs are more blameworthy than others. Trickery and de-
ceit or repeated misconduct, for example, are more reprehen-
sible than mere negligence. Gore, 517 U.S. a 575-76, 116
S.Ct. 1589. In Gore, however, none of the factors associated
with particularly reprehensible conduct was present. The
harm that BMW inflicted was purely economic in nature. Al-
though Gore argued that BMW’s actions were part of a na-
tionwide pattern of tortious conduct, the Court concluded that
there was no reason for BMW to know that its actions vio-
lated applicable statutes or common-law rules in other states.
In addition, there was no evidence that BMW had acted in
bad faith when it predetermined the amount of repairs to a
new car that, in its view, required disclosure before sae.
Also, there was no evidence that it had made deliberate false
statements, committed affirmative misconduct, or had con-
cealed evidence of an improper motive. Thus, the Court con-
cluded that no circumstances existed that are ordinarily
associated with egregiously improper conduct. Id. at 576-80,
116 S.Ct. 1589.

Although it said that reprehensibility is the most impor-
tant factor in assessing of the reasonableness of an award, the
Court commented that the second guidepost, the ratio be-
tween the award and the actual harm inflicted on the plaintiff,
is probably the most often cited. It noted that early English
statutes often provided for double, treble, or quadruple dam-
ages for particular wrongs and that, in Hadlip, it had sug-
gested that an award that was more than four times the
compensatory damages might be close to a constitutional vio-
lation. It then pointed out that the plurality in TXO had re-
fined the issue by holding that the proper inquiry is the ratio
between the punitive damages award and the harm likely to
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result from the defendant’ s conduct, not simply the harm that
had occurred.”® Gore, 517 U.S. at 580-81, 116 S.Ct. 1589.

In contrast to prior cases, the $2 million award in Gore
was 500 times the amount of Gore's actual harm, and there
was no indication that he was threatened with any additional
potential harm. Assuming that the other 13 Alabama con-
sumers suffered the same loss, the award was 35 times the
total loss suffered by Alabama consumers. However, the
Court rejected the idea that the constitutional line is marked
by a smple mathematical formula, even one that compared
actual and potential damages with the punitive award. For
example, low awards of compensatory damages might sup-
port a higher ratio than high compensatory awards, particu-
larly when a particularly egregious act resulted in relatively
low economic damages or when injury is hard to detect or the
monetary value of noneconomic harm is difficult to deter-
mine. Gore, 517 U.S. at 582-83, 116 S.Ct. 1589. Neverthe-
less, aratio of 500 to 1 at least raised “a suspicious judicial
eyebrow” for the Court. Id. at 583, 116 S.Ct. 1589 (citation
omitted).

The third guidepost for determining excessiveness in-
volves comparing the award of punitive damages to the civil
or crimina penalties that are available for the defendant’s
conduct. The purpose of this guidepost is to alow the re-
viewing court to give substantial deference to the legisative
judgment about appropriate sanctions. The $2 million award
in Gore was substantially greater than fines in Alabama or
elsewhere for similar misconduct. None of those sanctions
gave BMW notice that the first violation—or even the first
14 violations—could lead to a multimillion dollar penalty.
There was also no reason to assume that a penalty of that size
was necessary in order to motivate the defendant to change

2The Court treated that portion of the plurality opinion in TXO as
stating the holding of the Court.
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its policy, as it did after the verdict in this case. The Court
assumed that the undisclosed damage and repainting affected
the value of Gore's car and of the 13 other similar BMWs in
Alabama and that those cars would lose their attractive ap-
pearance more rapidly than other BMWSs, but it was not will-
ing to accept the Alabama court’s conclusion that BMW's
conduct was sufficiently egregious to justify a punitive sanc-
tion that was equivalent to a severe criminal penaty. More-
over, the fact that BMW was a large corporation did not
diminish its entitlement to fair notice of the demands that the
several states imposed on it; indeed, its status implicated the
federa interest in preventing undue burdens on interstate
commerce. Gore, 517 U.S. at 583-85, 116 S.Ct. 1589.

Justice Breyer, aong with two of the other justices who
joined the majority opinion in Gore, concurred. He empha-
sized the need for proper standards for reviewing an award of
punitive damages and concluded that the standards that the
Alabama court had applied were so vague and open ended as
to risk arbitrary results. In his view, those standards pro-
vided no basis for distinguishing between conduct that war-
rants a small award and conduct that would justify a very
large award, and he thought that the Alabama courts had ap-
plied them in ways that did not in fact limit the amounts
awarded. Gore, 517 U.S. at 586-89, 116 S.Ct. 1589 (Breyer,
J., concurring). He also believed that BMW’ sfinancial status
was offered into evidence simply to provide an open-ended
basis for inflating an award against a wealthy defendant. Al-
though the use of that factor was not unlawful or inappropri-
ate per se, he said that it could not make up for the failure of
other factors, such as reprehensibility, to constrain an award.
ld. at 591, 116 S.Ct. 1589 (Breyer, J., concurring). He
faulted the Alabama courts for not applying any economic
theory in evaluating the award and explained that the award,
in his view, did not exemplify any community understanding
or historic practice. Id. at 592-94, 116 S.Ct. 1589 (Breyer, J.,
concurring). Because Alabama s legal standards offered vir-
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tually no constraint on jury awards, and because of the severe
disproportion between the award and legitimate objectives
for punitive damages, Justice Breyer agreed both with the
Court’s decision to scrutinize the award and with its conclu-
sion that the award was grossly excessive and therefore un-
constitutional. 1d. at 596-97, 116 S.Ct. 1589 (Breyer, J.,
concurring).

Gore provided the framework for our initial opinion in
this case. Our opinion followed the Oregon Supreme Court’s
holding in Parrott. In that case, the court applied the above-
mentioned cases to a claim made under the Unlawful Trade
Practices Act (UTPA), which expressly authorizes punitive
damages for a violation of the statute. ORS 646.608(1)(e),
(9), (t); ORS 646.638(1). The defendant, Carr Chevrolet, had
been found to have knowingly misrepresented the status of
the title and a number of other aspects of a vehicle that it had
sold to the plaintiff. According to the evidence, those actions
were part of Carr's normal business practices. The jury
awarded the plaintiff compensatory damages of $11,496 and
punitive damages of $1 million. The trial court reduced the
punitive damages award to $50,000; on appeal, this court
partially restored the award to $300,000. Parrott v. Carr
Chevrolet, Inc., 156 Or.App. 257, 965 P.2d 440 (1998). The
Oregon Supreme Court, after evaluating the Gore guideposts
together with the “rational juror” criteria that the court had
previoudly identified in Oberg v. Honda Motor Co., 320 Or.
544, 888 P.2d 8 (1995), cert. den., 517 U.S. 1219, 116 S.Ct.
1847, 134 L.Ed.2d 948 (1996), reinstated the jury’ s verdict in
its entirety. It emphasized that, at least for the purposes of
Parrott, both the Gore criteria and the rational juror standard
were based entirely on federal law; at least before the adop-
tion in 1995 of former ORS 18.537(2) (1995), renumbered as
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ORS 31.730(2)(2003), ™ there was no basis in Oregon law for
challenging an award of punitive damages if there was any
evidence to support an award. See Parrott, 331 Or. at 551-
65, 17 P.3d 473.

Applying its understanding of Gore, the Oregon Supreme
Court identified in Parrott five criteria for determining the
range of punitive damages that a rational juror would be enti-
tled to award: (1) the statutory and common-law facts that
allow an award for the claim at issue; (2) the state interests
that the award would serve; (3) the degree of reprehensibility
of the defendant’s conduct; (4) the disparity between the
award and the actual or potential harm inflicted; and (5) the
civil and criminal sanctions provided for similar misconduct.
The latter three criteria are the Gore guideposts. The second
criterion also came from Gore, while the first criterion came
from the court’s previous discussion in Oberg. Parrott, 331
Or. at 555, 17 P.3d 473. After examining the facts in
Parrott, the court stated that the case presented an extremely
egregious violation of the UTPA. It held that punishing the
defendant for misconduct in Oregon and deterring it from
additional such conduct furthered a significant state interest.
In its view, the defendant’s misconduct was far more serious
than that of the defendant in Gore, in part because it involved
intentiona affirmative misrepresentations of material facts
and, in part, because the defendant’s conduct was part of its
ordinary business practices. Id. at 560-62, 116 S.Ct. 15809.

The Parrott court then turned to the relationship between
the actual or potential harm and the punitive damages award.
It noted that analyzing that relationship required a considera-
tion of the harm that was likely to result, as well as the harm
that actually resulted. Because the defendant’ s conduct was a

¥ Former ORS 18.537 codified the “rational juror” standard that
the Oregon court described in Oberg, making it part of state law. It
became effective after the events at issue in Parrott.
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routine part of its business practices, the court considered the
potential injury that those practices caused to past, present,
and future customers. In that light, the 87-to-1 ratio between
the punitive and compensatory damages did not raise any
congtitutional concerns. Parrott, 331 Or. at 562-63, 17 P.3d
473. Finaly, the court noted that the civil penalties for
Carr’s conduct could include injunctive relief and the loss of
its business license. Those penalties could have potentially
serious economic consequences for Carr. Id. at 563-64, 17
P.3d 473. For al of those reasons, the court reinstated the
full amount of the punitive damages award. In turn, in light
of Parrott, we reinstated the jury’s award of punitive dam-
ages in this case. Williams, 182 Or.App. at 70-74, 48 P.3d
824. With that background, we turn to the Court’s decision
in State Farm, which was decided after the Oregon Supreme
Court ruled in Parrott and which has prompted the remand of
this caseto us.

Curtis Campbell, one of the plaintiffs in Sate Farm, neg-
ligently caused an automobile accident that resulted in the
death of another driver and the permanent disability of athird
driver. The injured driver and the deceased driver's estate
sued Campbell. State Farm Mutual Insurance Company
(State Farm) was Campbell’s liability insurer; its policy lim-
its were $25,000 per claimant, for a total of $50,000. Al-
though investigators and witnesses reached a consensus that
Campbell’s negligence was the cause of the accident, State
Farm decided to contest liability and refused offers from the
injured parties to settle for the policy limits. Before triadl, it
assured Campbell and his wife that they had no reason to be
concerned and that it would represent their interests.  After
the jury returned a verdict for $185,849, State Farm told them
to put “for sale” signs on their house and refused to post a
supersedeas bond in order for Campbell to appea the judg-
ment. Campbell managed to appeal on his own, and State
Farm paid the judgment after the appellate court affirmed it.
During the course of the appeal, Campbell and his wife
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reached an agreement with the injured parties under which
the injured parties agreed not to seek satisfaction of their
claims from the Campbells personally and under which the
Campbells agreed to pursue a bad faith action against State
Farm. State Farm, 538 U.S. at 412-14, 123 S.Ct. 1513.

The Campbells filed an action against State Farm. The
trial court held a bifurcated trial. At the end of the first por-
tion of the trial, the jury found that State Farm’s decision not
to settle was unreasonable because there was a substantial
likelihood of an excess verdict. During the second part of the
trial, the Campbells introduced evidence that State Farm's
response to the claims against them was the result of a na-
tional program (“Performance, Planning and Review,” or “PP
& R”) designed to cap payments on claims throughout the
company. The evidence offered related to State Farm'’s busi-
ness practices over a 20 year period in numerous states, most
of it had no relationship to third-party insurance claims.
State Farm countered with evidence that its decision to take
the case to trial was simply an honest mistake. However, the
jury awarded compensatory damages of $2.6 million and pu-
nitive damages of $145 million to the Campbells. The tria
court reduced the awards to $1 million in compensatory
damages and $25 million in punitive damages. On appeal,
the Utah Supreme Court, applying the Gore guideposts, rein-
stated the original punitive damages award. In evaluating the
reprehensibility of State Farm’s conduct, it emphasized the
evidence concerning the PP & R policy. The court also re-
lied on State Farm’s massive wealth and reasoned that, be-
cause of the clandestine nature of State Farm’s conduct, the
chance of punishment in any specific case was extremely
small. Sate Farm, 538 U.S. at 414-16, 123 S.Ct. 1513.

In reviewing the Utah court’s decision, the United States
Supreme Court first restated its concerns about excessive pu-
nitive damages. It observed that the primary danger in such
awards is their potential to deprive a person of property arbi-
trarily without fair notice and without furthering any legiti-
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mate purpose of punishment or deterrence. It stated that an
award that is grossly excessive furthers no legitimate purpose
and constitutes an arbitrary deprivation of property. The
Court said that defendants subject to civil punitive damages
do not have the same protections as defendants in a criminal
case;, among other things, jury instructions typically are
vague and leave juries with broad discretion in choosing the
amount to award, and evidence of a defendant’s net worth
creates the potential for bias against large businesses. Such
concerns, according to the Court, increase when the decision-
maker is presented with evidence that has little bearing on the
amount that it should award. Based on those concerns, the
Court proceeded to apply Gore guideposts to the case before
it. Sate Farm, 538 U.S. at 416-18, 123 S.Ct. 1513.

With regard to the reprehensibility of State Farm’s con-
duct, the Court summarized the factors that it had previously
identified in Gore as whether

“the harm caused was physical as opposed to economic;
the tortious conduct evinced an indifference to or a reck-
less disregard of the health or safety of others; the target
of the conduct had financial vulnerability; the conduct in-
volved repeated actions or was an isolated incident; and
the harm was the result of intentional malice, trickery, or
deceit, or mere accident.”

Sate Farm, 538 U.S. at 419, 123 S.Ct. 1513 (citation omit-
ted). The Court agreed that State Farm’s conduct toward the
Campbells did not merit any praise. In fact, State Farm em-
ployees had atered the company’ s records to make Campbell
appear less culpable in the underlying accident, the company
had disregarded the overwhelming likelihood both of liability
and of averdict in excess of the policy limits, and, although it
had first assured the Campbells that their assets would be
safe, after the verdict it had told them to sell their house.
Thus, State Farm’s conduct was reprehensible enough to
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support an award of punitive damages in some amount. Id. at
419-20, 123 S.Ct. 1513.

The problem, however, in the case, according to the
Court, was that the Campbells and the Utah courts had used
State Farm’s conduct in that case as a platform to expose and
punish perceived deficiencies in State Farm’s operations
throughout the country concerning matters that had no rela-
tionship to its conduct in regard to the Campbells. In rein-
stating the jury’s award, the Utah Supreme Court had
emphasized evidence that the way that State Farm had treated
the Campbells was simply one application of its nationwide
PP & R policy. Indoing so, according to the Court, the Utah
court had improperly relied on evidence of dissmilar acts
and of acts that were lawful in the states in which they oc-
curred. The Court said that a state generally does not have a
legitimate interest in punishing even unlawful acts committed
outside of the state’s jurisdiction. State Farm, 538 U.S. at
420-22, 123 S.Ct. 1513. It explained:

“A basic principle of federalism is that each State may
make its own reasoned judgment about what conduct is
permitted or proscribed within its borders, and each State
alone can determine what measure of punishment, if any,
to impose on a defendant who acts within its jurisdic-
tion.”

Id. at 422, 123 S.Ct. 1513 (citation omitted). That does not
mean, the Court continued, that lawful out-of-state conduct is
always irrelevant. Indeed, such “conduct may be probative
when it demonstrates the deliberateness and culpability of the
defendant’s action in the State where it is tortious, but that
conduct must have a nexus to the specific harm suffered by
the plaintiff.” Id.

In the Court’s view, the Campbells demonstrated little
evidence of repeated misconduct by State Farm of the kind
that injured them. Sate Farm, 538 U.S. at 423, 123 S.Ct.
1513. The Court concluded that, “because the Campbells
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have shown no conduct by State Farm similar to that which
harmed them,” the only relevant conduct was State Farm’s
treatment of the Campbells themselves. Id. at 424, 123 S.Ct.
1513. The limited evidence of State Farm’s conduct that the
jury could properly consider made that conduct far less rep-
rehensible than the Utah court had believed it to be.

The Court turned next to the second Gore guidepost, the
relationship between State Farm’s conduct and the size of the
award. It observed that the “precise award in any case, of
course, must be based upon the facts and circumstances of
the defendant’ s conduct and the harm to the plaintiff.” 1d. at
425, 123 S.Ct. 1513. The Court did not reject the 145-to-1
ratio between the Campbells's compensatory damages and
the award of punitive damages out of hand. Rather, it stated
that the ratio gave rise to a presumption of constitutional in-
validity and that the other considerations that it had identified
did not overcome that presumption. It considered the fact
that the Campbells had received $1 million as full compensa
tion for ayear and a half of emotional distress. Also, because
State Farm paid the excess verdict before the Campbells filed
their bad faith action, they had suffered only minor economic
injuries. Their emotional harm thus arose from an economic
transaction, not from a physical assault or trauma, and they
had suffered no physical injuries. Moreover, in the Court’s
view, the compensatory and punitive damages partialy over-
lapped because the compensatory damages included compen-
sation for the emotional distress that State Farm had caused,
a factor that the Court believed was also a basis for the puni-
tive damage award. Although the Utah court had stated that
State Farm'’s policies had affected many other Utah consum-
ers, the Campbells were unable to point to evidence in the
record demonstrating harm to anyone other than those in-
volved in the case. Finally, the Court observed that State
Farm’s great wealth did not support an otherwise unconstitu-
tional award, in part because the purpose of much of that
wealth was to enable State Farm to pay the claims of its poli-
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cyholders and in part because wealth by itself cannot make
up for the failure to satisfy other guideposts, such as repre-
hensibility, to justify an award. Id. at 426-28, 123 S.Ct.
1513.

With regard to the third Gore guidepost, the disparity be-
tween the punitive damages award and potentially applicable
civil penalties, the Court modified its previous reliance on
criminal penalties, suggesting that, although the existence of
a criminal penalty bears on the seriousness with which the
state views wrongful conduct, it is less useful in evaluating
the amount of a punitive damages award. A state can impose
criminal penalties only after providing the protections that
the criminal process entalls, the remote possibility of a
criminal sanction does not automatically sustain a punitive
damages award. In any event, the only relevant Utah statu-
tory penalty appeared to be a $10,000 fine for an act of fraud,
an amount dwarfed by the punitive award of $145 million.
The Court concluded that the evidence would sustain a puni-
tive award only at or near the amount of compensatory dam-
ages, but it left the precise amount for the Utah courts to
resolve in the first instance. Sate Farm, 538 U.S. at 428-29,
123 S.Ct. 1513.

We have previously applied Sate Farm to two cases in-
volving punitive damages, each on remand from the United
States Supreme Court. Bocci v. Key Pharmaceuticals, Inc.,
189 Or.App. 349, 76 P.3d 669, modified on recons., 190
Or.App. 407, 79 P.3d 908 (2003); Waddill v. Anchor Hock-
ing, Inc., 190 Or.App. 172, 78 P.3d 570 (2003). In Bocci, the
plaintiff Bocci took a prescription drug for asthma that the
defendant Key Pharmaceuticals (Key) promoted as a safe
product. He then took an antibiotic for a skin rash without
telling the prescribing physician about his consumption of
the asthma drug. When he began experiencing what proved
to be toxicity from the asthma drug, he saw Edwards, a phy-
sician, for diagnosis and treatment. Because Key had pro-
moted the asthma drug as safe, Edwards did not recognize
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Bocci’s symptoms as toxicity to that drug. As a result, Ed-
wards ssmply sent Bocci home; soon afterwards Bocci began
experiencing seizures and ultimately suffered serious perma-
nent injuries. He sued both Key and Edwards, and Edwards
filed a cross-claim against Key. The jury awarded Bocci sig-
nificant compensatory and punitive damages and awarded
Edwards compensatory damages of $500,000 and punitive
damages of $22.5 million. The jury expressly found that Key
was negligent with respect to Edwards, that it had made
fraudulent misrepresentations to him, that it had knowingly
withheld or misrepresented information concerning the
drug’s toxicity to the Food and Drug Administration or pre-
scribing physicians, and that it had acted with wanton disre-
gard for the safety of others. 189 Or.App. at 352-53, 76 P.3d
669.

When we first considered the award of punitive damages
in Bocci, before the decision in State Farm, we applied
Parrott and affirmed the award. Bocci v. Key Pharmaceuti-
cals, Inc., 178 Or.App. 42, 35 P.3d 1106 (2001). On remand
from the Court after its decision in Sate Farm, we reevalu-
ated the jury’s award in light of the Gore guideposts as the
Court had refined them in that case. We began with the first
guidepost, the reprehensibility of Key’s conduct, and consid-
ered the various factors that the Court had identified in State
Farm. We regjected Key’s argument that we should ignore
evidence that did not directly relate to Edwards's claim.
Unlike in Sate Farm, where the evidence of other harm in-
volved dissimilar acts that bore no relation to the harm that
the Campbells suffered, Key’s actions toward Bocci were the
same acts that caused harm to Edwards. In addition, we re-
jected Key’s argument that we should ignore the evidence of
its out-of -state promotional activities. Although the Court in
Sate Farm had rejected the Campbells evidence of State
Farm’s unrelated misconduct, it also had recognized the rele-
vance of repeated out-of-state misconduct of the same sort
that injured the plaintiff. We concluded that it was appropri-
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ate for the jury to consider evidence that Key had engaged in
a nationwide dissemination of false and misleading informa-
tion and that that conduct had led to Bocci’s and Edwards's
damages. Bocci, 189 Or.App. at 356-58, 76 P.3d 669.

The harm that resulted from Key’s conduct was physical
and economic harm to Bocci as well, and Key’s actions dem-
onstrated an indifference to or reckless disregard of the
health and safety of others. Neither party addressed the fac-
tor of the victim’s financia vulnerability, but it was clear that
Key’'s actions were repeated as opposed to isolated incidents
of misconduct. In addition, Key knowingly withheld or mis-
represented information concerning the toxicity and safety of
the drug. Thus, there was evidence of four of the five factors
for determining reprehensibility that the Court had applied in
Sate Farm. Bocci, 189 Or.App. at 358-59, 76 P.3d 6609.

We next discussed the relationship between the harm or
potential harm to the plaintiff and the punitive damages
award. We recognized that the Court had suggested that the
ratio between compensatory and punitive damages should
ordinarily be in single digits and that a ratio greater than 4 to
1 might be questionable. The ratio of the punitive damage
award to the award of compensatory damages in Bocci ex-
ceeded single digits, which raised questions about the award.
Although we held that Key’s conduct did not rise to the level
of “ ‘particularly egregious,” intentionally malicious acts that
would justify aratio in excess of single digits,” it was suffi-
ciently malicious that it justified a ratio greater than 4 to 1.
Bocci, 189 Or.App. at 359-61, 76 P.3d 669. We ultimately
concluded that aratio of 7 to 1, or an award of $3.5 million,
was constitutionally permissible.*

There was no relevant evidence on the third guidepost, the rela-
tionship between the award and any civil penalties authorized in
similar cases. Bocci, 189 Or.App. at 361, 76 P.3d 669.
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Waddill was a personal injury case in which the plaintiff
was severely injured when a glass fishbowl shattered while
she was carrying it filled with water. Although Anchor
Hocking, the defendant manufacturer, had learned of similar
incidents, it had not retained records of them and had failed
to use those incidents to improve the safety of its product. It
had not even added a simple warning of the dangers of carry-
ing a fish bowl with water in it. The jury awarded Waddill
compensatory damages of $132,472 (which the court reduced
to $100,854 to reflect the jury’ s finding that the plaintiff was
25 percent at fault) and punitive damages of $1 million.
Waddill, 190 Or.App. at 178-79, 78 P.3d 570. We originally
affirmed, Waddill v. Anchor Hocking, Inc., 175 Or.App. 294,
27 P.3d 1092 (2001), rev. den., 334 Or. 260, 47 P.3d 486
(2002), but the Court vacated our decision and remanded for
reconsideration in light of State Farm.

On remand, we concluded that Anchor Hocking was in-
different to or recklessly disregarded the health and safety of
its customers. However, the evidence of repeated conduct
was weak, and there was no evidence that Anchor Hocking
had acted with intentional malice or had engaged in fraudu-
lent conduct or deceit. We concluded that Anchor Hocking's
actions were sufficiently egregious to justify an award of pu-
nitive damages, but they were not as egregious as those of the
defendant in Bocci. Because the Court indicated in Sate
Farmthat aratio of 4 to 1 was close to the constitutional ceil-
ing, and because there was nothing unusual about the facts of
Waddill, we concluded that the maximum permissible award
in Waddill was four times the harm that Anchor Hocking
caused and reduced the punitive damages award accordingly.
Wad(dill, 190 Or.App. at 182-83, 78 P.3d 570.

We turn now to the parties argument in this case after
remand by the Court. Defendant first argues that it is now
clear, as aresult of the Court’s discussion in State Farm, that
we erred in our previous decision when we rejected its as-
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signment of error concerning the trial court’s failure to in-
struct the jury that, among other things,

“[t]he size of any punishment should bear a reasonable
relationship to the harm caused to Jesse Williams by the
defendant’s punishable misconduct. Although you may
consider the extent of harm suffered by others in deter-
mining what that reasonable relationship is, you are not
to punish the defendant for the impact of its alleged mis-
conduct on other persons, who may bring lawsuits of
their own in which other juries can resolve their claims
and award punitive damages for those harms, as such
other juries seefit.”

(Internal quotations omitted.) Defendant states that the in-
struction “perfectly predicted the Supreme Court’s holdings
in State Farm.” In support of its argument, it quotes the
Court’ s statements that

“[d]ue process does not permit courts, in the calculation
of punitive damages, to adjudicate the merits of other par-
ties hypothetical claims against a defendant under the
guise of the reprehensibility analysis’

and that punishment on the basis of harm to nonparties

“creates the possibility of multiple punitive damages
awards for the same conduct; for in the usua case non-
parties are not bound by the judgment some other plain-
tiff obtains.”

538 U.S. at 423, 123 S.Ct. 1513.

We briefly considered this aspect of State Farmin Bocci,
in which Key argued, based on the first statement that defen-
dant quotes, that we should not consider the harm to Bocci in
evaluating the punitive damages awarded to Edwards. In re-
sponse, we noted that the Court had made that statement in
the context of discussing the Utah Supreme Court’s reliance
on what the Court described as State Farm’s dissimilar acts,
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which, according to the Court, bore no relationship to the
harm that the Campbells suffered. In Bocci, in contrast, there
was nothing hypothetical about Bocci’s claim or about the
harm that Key caused him; the harm to Edwards was the re-
sult of the same acts that had caused harm to Bocci. We
therefore rejected that argument in that case. Bocci, 189
Or.App. at 357-58, 76 P.3d 669.

In this case, there is evidence concerning other Oregon
victims of defendant’s decades-long fraudulent scheme. The
tobacco industry and defendant directed the same conduct
toward thousands of smokers in Oregon. They all received
the same representations, from the same entities, and through
the same media, and the industry intended to induce Oregon
smokers to act on those representations in the same way.
That conduct was a fundamental part of defendant’s business
strategy; Williams was simply one of its many Oregon vic-
tims. Inthat sense, this caseis more like Gore than like State
Farm. In Gore, there was evidence of BMW's identical mis-
conduct toward 13 other people in Alabama that the Court
considered relevant. Under the facts of this case, the evi-
dence of injury to others is not an attempt to blacken defen-
dant’s reputation in general, but, rather, it describes the
consequences to other Oregonians resulting from the very
actions that harmed plaintiff. Thus, we are not persuaded by
defendant’s argument that we erred in our previous decision
when we regjected its argument that the trial court erred by
failing to instruct the jury that it could not punish defendant
for the impact of its misconduct on others.

In addition, as we noted in our origina opinion, ORS
30.925(2)(g) requires a jury to consider evidence of punish-
ments aready imposed on the defendant when it considers
the amount of an award of punitive damages. Asaresult, the
Court’s concern in State Farm about multiple punitive dam-
ages awards that would be excessive in total is ameliorated
by Oregon law. By introducing evidence of this award in
future cases, defendant can ensure that both juries and courts
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will adjust any future award to account for this one. Contrary
to the usual situations on which the Court based its statement,
the judgment in this case will protect defendant from an ex-
cessive judgment in a future case, even if it may not be le-
gally binding on future parties. For both of those reasons, we
believe that the holding in State Farm does not affect our
previous conclusion that “the potential injury to past, present,
and future consumers as the result of a routine business prac-
tice is an appropriate consideration in determining the
amount of punitive damages.” Williams, 182 Or.App. at 64,
48 P.3d 824.7

We now turn to the primary issue before us, whether the
jury’s award is consistent with the Gore guideposts as the
Court refined them in State Farm. As an initial matter, in
general, the State of Oregon has a legitimate interest in pun-
ishing defendant and deterring it from further misconduct.
See Gore, 517 U.S. at 568-69, 116 S.Ct. 1589 (discussing the
state’s interest regarding punitive damage awards).® In
Gore, those interests were limited by, among other things,
the nature of the harm (economic) and the diversity of state
approaches to dealing with deceptive trade practices. In this
case, the state’s interests are at their maximum; they involve
the protection of the health and lives of its citizens. See Wil-
liams, 182 Or.App. at 68-69, 48 P.3d 824. Defendant does
not suggest that there is any diversity among states concern-
ing the importance of that kind of interest.

> As plaintiff points out, defendant’s proposed instruction is also
confusing, and the trial court could properly have refused to give it
for that reason. The instruction would have informed the jury both
that it may consider the harm to others in determining the reason-
able relationship of its award to the harm caused to Williams and
that it may not punish defendant for the impact of its misconduct
on others.

1° see also ORS 31.735 (providing for the distribution of punitive
damages between prevailing parties and the State of Oregon).
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The first Gore guidepost concerns the reprehensibility of
defendant’ s conduct. In our view, this case involves conduct
that is more reprehensible than that in any of the cases that
we have discussed. As we have said, the jury could have
found the following facts from the evidence before it. Defen-
dant sold a product that it knew would cause death or serious
injury to its customers when they used it as defendant in-
tended them to use it. Despite that knowledge, defendant,
together with the rest of the tobacco industry, engaged in an
extensive campaign to convince smokers that the issue of
cigarette safety was unresolved. It insisted that more re-
search was necessary at the very time that it was carefully
avoiding doing the very research for which it called, although
it had an extensive program of research into other issues.
Rather, it used its research to determine the optimum dose of
nicotine in each cigarette, knowing of, but publicly denying,
nicotine’'s highly addictive properties. Defendant also knew
that, because of those addictive properties, it would be diffi-
cult for smokers to quit smoking, and it relied on its fraudu-
lent message to discourage them from doing so. The result,
as defendant hoped, was that addicted smokers remained ad-
dicted and purchased more of its product. In short, defendant
used fraudulent means to continue a highly profitable busi-
ness knowing that, as a result, it would cause death and in-
jury to large numbers of Oregonians.

We held in Bocci that Key’'s conduct of disseminating
false and misleading information about its drug throughout
the nation was especially reprehensible and justified a greater
award. Key’'s drug was, however, potentially useful in the
treatment of a serious disease, and there was no evidence that
Key routinely engaged in that misconduct with regard to its
products. In comparison, defendant’s actions in this case are
far more egregious than Key’s actions in Bocci, considering
the length of time over which the conduct occurred, the num-
ber of business entities involved, the express intention to
mislead consumers, the number of people harmed, and in al-
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most every other aspect of what defendant did. That differ-
ence in magnitude of harm places this case in a different
class from the cases that we have described. Here, the harm
caused was physical rather than economic and, for Williams,
the most serious physical harm possible, his death. Defen-
dant’s conduct not only shows a reckless disregard of the
safety of others but conduct with knowledge that others
would be harmed by its actions. Moreover, defendant’s fraud
was motivated by economic considerations. In other words,
the jury could have found that defendant misrepresented the
safety of its product for its own pecuniary gain, gain that it
would not otherwise have achieved but for the misrepresenta-
tion. There is no evidence concerning the third factor,
whether Williams was financially vulnerable. The fourth
factor is whether the conduct involved repeated actions or
was simply an isolated incident. Not only did defendant’s
conduct involve repeated actions, those actions were directed
at Oregon citizens over a period of 40 years. The fifth factor
is whether the harm was the result of intentional malice,
trickery, or deceit or simply an accident. Here, defendant
intentionally misled the Oregon public regarding the results
of its research and increased the nicotine in its products to
make them more addictive and more dangerous. Thus, in our
view, four of the five Gore factors exist in this case.’’

The second Gore guidepost is “the disparity between the
actual or potential harm suffered by the plaintiff and the pu-
nitive damages award [.]” Sate Farm, 538 U.S. at 418, 123

" Defendant argues that Oregon cannot punish it for conduct that
was lawful where it occurred or for selling a lawful product. First,
all of the out-of-state conduct that we discuss led to actions within
Oregon or that were directed to Oregonians; Oregon has the au-
thority to punish defendant for such conduct. Second, the punitive
damages award was based not simply on defendant’s selling ciga-
rettes but on its using fraudulent and deceptive means in order to
do so.
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S.Ct. 1513. For purposes of guidance, we gquote extensively
from the Court’ s opinion in State Farm:

“Turning to the second Gore guidepost, we have been re-
luctant to identify concrete constitutional limits on the ra-
tio between harm, or potential harm, to the plaintiff and
the punitive damages award. 517 U.S. at 582, 116 S.Ct.
1589 (‘[W]e have consistently rejected the notion that the
congtitutional line is marked by a simple mathematical
formula, even one that compares actual and potential
damages to the punitive award’); TXO, supra, at 458, 113
S.Ct. 2711. We decline again to impose a bright-line ra-
tio which a punitive damages award cannot exceed. Our
jurisprudence and the principles it has now established
demonstrate, however, that, in practice, few awards ex-
ceeding a single-digit ratio between punitive and com-
pensatory damages, to a significant degree, will satisfy
due process. In Hadlip, in upholding a punitive damages
award, we concluded that an award of more than four
times the amount of compensatory damages might be
close to the line of constitutional impropriety. 499 U.S.
at 23-24, 111 S.Ct. 1032. We cited that 4-to-1 ratio again
in Gore, 517 U.S. at 581, 116 S.Ct. 1589. The Court fur-
ther referenced a long legidlative history, dating back
over 700 years and going forward to today, providing for
sanctions of double, treble, or quadruple damages to deter
and punish. Id. at 581, and n. 33, 116 S.Ct. 1589. While
these ratios are not binding, they are instructive. They
demonstrate what should be obvious: Single-digit multi-
pliers are more likely to comport with due process, while
still achieving the State’ s goals of deterrence and retribu-
tion, than awards with ratios in range of 500 to 1, id., at
582, 116 S.Ct. 1589 or, in this case, of 145 to 1.

“Nonetheless, because there are no rigid benchmarks that
a punitive damages award may not surpass, ratios greater
than those we have previously upheld may comport with
due process where ‘a particularly egregious act has re-
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sulted in only a smal amount of economic damages.’
Ibid.; see aso ibid. (positing that a higher ratio might be
necessary where ‘the injury is hard to detect or the mone-
tary value of noneconomic harm might have been diffi-
cult to determine’). The converse is also true, however.
When compensatory damages are substantial, then a
lesser ratio, perhaps only equal to compensatory dam-
ages, can reach the outermost limit of the due process
guarantee. The precise award in any case, of course,
must be based upon the facts and circumstances of the de-
fendant’ s conduct and the harm to the plaintiff.

“In sum, courts must ensure that the measure of punish-
ment is both reasonable and proportionate to the amount
of harm to the plaintiff and to the general damages recov-
ered.”

ld. at 424-26, 123 S.Ct. 1513 (emphasis and brackets in
original).

There is no doubt that, under the holding in Sate Farm,
there is a presumption of constitutional invalidity arising
from the jury’s award of punitive damages in this case, if
there is, in fact, a 96-to-1 ratio between the compensatory
and punitive damages awarded to plaintiff. We are mindful
that the Court said in Sate Farm that “few awards exceeding
asingle-digit ratio* * * will satisfy due process’ and that “an
award of more than four times the amount of compensatory
damages might be close to the line of congtitutional impro-
priety.” Sate Farm, 538 U.S. at 425, 123 S.Ct. 1513 (cita-
tion omitted). We first inquire therefore as to what is the
correct amount of compensatory damages to consider for pur-
poses of computing the ratio under the second guidepost in
Gore. In answering that question, we are guided by the
Court’s decisions in TXO and Gore.

In TXO, the plurality writing for the Court took into con-
sideration the respondents actual damages and the potential
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damage that could have been caused by its conduct, had
TXO's fraudulent scheme succeeded:

“It is appropriate to consider the magnitude of the poten-
tial harm that the defendant’ s conduct would have caused
to itsintended victim if the wrongful plan had succeeded,
as well as the possible harm to other victims that might
have resulted if similar future behavior were not de-
terred.”

509 U.S. at 460, 113 S.Ct. 2711 (emphasisin original). The
Court calculated the potential harm of TXO’s conduct to be
more than 50 times the $19,000 in actual damages that the
respondents suffered. Id. at 459-62, 113 S.Ct. 2711 (plurality
opinion). In Gore, the plaintiff introduced evidence that
BMW had sold 14 cars in the State of Alabama without dis-
closing that the cars had been repainted. The Court recog-
nized that “[p]unitive damages may properly be imposed to
further a State’'s legitimate interests in punishing unlawful
conduct and deterring its repetition.” Gore, 517 U.S. at 568,
116 S.Ct. 1589. Court explained that, to avoid encroachment
on policy choices of other states, the economic penalties that
a state inflicts must be supported by the state’s interest in
protecting its own consumers. Thus, the Court analyzed the
reasonableness of the award of punitive damages in Gore
based on the interests of Alabama consumers rather than
those of the entire nation. 1d. at 572-73, 116 S.Ct. 1589.

We apply those principles to the facts in this case. First,
there is the harm to Williams found by the jury to amount to
$21,485 in economic damages and $800,000 in noneconomic
damages. Second, defendant inflicted potential harm on the
members of the public in Oregon through its fraudulent pro-
motional scheme. Aswe said in our previous opinion,

“The jury could find on this record that defendant’s pub-
lic relations campaign had precisely the effect that defen-
dant intended it to have and that it affected large numbers
of tobacco consumers in Oregon other than Williams. It



73a

is also reasonably inferable from the evidence that defen-
dant’s products, used as defendant intended them to be
used, caused a significant number of deaths each year in
Oregon during the pertinent time period, together with
other serious but nonfatal health problems with their at-
tendant economic consequences.”

Williams, 182 Or.App. at 67, 48 P.3d 824. As the Court did
in TXO, the jury in assessing the amount of punitive damages
was entitled to draw reasonable inferences as to the number
of smokers in Oregon who had been defrauded during the
past decades and would be affected in the future by defen-
dant’s conduct, if that conduct were not deterred. Based on
the evidence before it, and, particularly, the pervasiveness of
defendant’s advertising scheme in Oregon, it would have
been reasonable for the jury to infer that at least 100 mem-
bers of the Oregon public had been misled by defendant’s
advertising scheme over a 40-year period in the same way
that Williams had been misled. Such a conservative calcula-
tion of compensatory damages based on William’s actual
damages and the potential magnitude of damage to the public
thus would cause the ratio between compensatory and puni-
tive damages, whatever it is, to fall within State Farm's 4-to-
1 boundary.

But even if the $79 million award is deemed to exceed a
single-digit ratio, it is difficult to conceive of more reprehen-
sible misconduct for alonger duration of time on the part of a
supplier of consumer products to the Oregon public than
what occurred in this case. We think that the reprehensibility
of defendant’s conduct far exceeds that of TXO where the
Court upheld a 10-to-1 ratio, or in Bocci, where we upheld a
7-to-1 ratio. Here, in contrast to those cases, the number of
potentially defrauded and injured victims is much greater.
Asthe Sate Farm Court stated in the above-quoted language,
there are no bright-line ratios or rigid benchmarks that a pu-
nitive damage award cannot exceed. We think the unique
facts in this case, when compared to the circumstances con-



74a

sidered by the Supreme Court and this court in other cases,
would justify more than a single-digit award under the Due
Process Clause.

The final Gore guidepost examines any disparity between
the punitive damages award and other penalties that the state
provides for the same conduct. In our previous opinion, we
noted that Oregon does not provide civil sanctions for defen-
dant’s conduct and that the crimina statutes that plaintiff
mentioned were not truly comparable. Williams, 182 Or.App.
at 72, 48 P.3d 824. Thus, this guidepost does not play a sig-
nificant rolein our analysis, and to the extent that the purpose
of the guidepost is to give defendants notice that they may be
held liable for punitive damages, ORS 30.925(2) fulfills that
function.

Finally, we consider the subject of defendant’s wealth
and the profitability of its conduct. Although the Court in
Sate Farm was concerned that the use of the factor of a de-
fendant’s weadlth could lead a jury to act to redistribute
wealth from a wealthy corporation to an impoverished plain-
tiff, the wealth of a defendant continues to be an appropriate
consideration. Sate Farm, 538 U.S. at 427-28, 123 S.Ct.
1513. In this case, the evidence was that, at the time of trial,
defendant’s net worth was over $17 billion and defendant’s
profit for the most recent year for which figures were avail-
able was $1.6 billion. Williams, 182 Or.App. a 67, 48 P.3d
824. That evidence could be properly considered by the jury
in two ways. First, the jury could have found that a large
award was necessary in order to punish defendant adequately
because it would treat a small award as no more than an in-
significant nuisance and part of the cost of doing business.
Second, the jury could have found on the evidence before it
that a large award would require defendant to disgorge some
of the profit that it gained over a number of decades by its
misconduct directed at decedent and other Oregonians. In
that light, the evidence of defendant’s wealth and profits both
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supports the award of punitive damages and provides a
proper basis for consideration by the jury.

Based on the above analysis, we conclude that an award
of punitive damages in the amount of $79.5 million does not
violate the Due Process Clause under the guidelines provided
by Sate Farm because the amount of the award is reasonable
and proportionate to the wrong inflicted on decedent and the
public of this state. It follows, that, after reconsidering our
previous opinion in light of State Farm, we believe that our
original decision was correct. We therefore again reinstate
the award of punitive damages as originally found by the
jury.

On appeal, reversed and remanded with instructions to
enter judgment on jury verdict; affirmed on cross-appeal.





