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STATEMENT OF INTEREST OFAMI Cl1

In the decision under review, Empagran, S.A. v. F.
Hoffinann-La Roche Ltd., 315 F.3d 338 (D.C. Cir. 2003)
(“Empagran”), the D.C. Circuit construed the Foreign Trade
Antitrust Improvements Act of 1982 (“FTAIA”) to authorize
plaintiffs to bring suit under U.S. antitrust law to recover for
injuries arising from the effects of anticompetitive conduct on
purely foreign commerce, so long as the conduct that caused
their injury also “give[s] rise to ‘a claim’ by someone, even if
not the foreign plaintiff who is before the court.” Empagran
Pet. App. 4a. In so doing, the D.C. Circuit noted its essential
agreement with the position of the Second Circuit, as
established in Kruman v. Christie’s Int’l PLC, 284 F.3d 384
(2d Cir. 2002), cert. dismissed, 124 S. Ct. 27 (2003) (No. 02-
340). EmpagranPet. App. 4a.

Amici are European Banks (the “European Banks” or
“Amici”) that are defendants in an antitrust action filed within
the Second Circuit seeking recovery for alleged injuries
occurring entirely outside U.S. commerce. After the district
court dismissed the amended complaint for lack of subject
matter jurisdiction, the Second Circuit vacated and remanded,
in accord with the analysis in Kruman and Empagran. See
Bank Austria AG v. Sniado, 352 F.3d 73 (2d Cir. 2003)
(“Sniado”), vacating 174 F. Supp. 2d 159 (S.D.N.Y. 2001).
On January 12, 2004, the European Banks filed a petition
seeking certiorari review of the Second Circuit’s decision
(U.S. No. 03-1015). The petition raises precisely the legal

‘Pursuantto Rule 37.3 of the Rules of this Court, the partieshave

consentedto the filing of this brief, and the lettersof consenthavebeen
lodgedwith the Clerk. Pursuantto Rule37.6 of this Court, we state that
no counsel for a partyhas writtenthis brief in wholeor in partandthatno
personor entity, other than the Amid or their counsel, has made a
monetarycontributionto thepreparationor submissionofthis brief.
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issuesalso raised in Empagranand requeststhat the Court
hold the case pending its decision in Empagran.

Accordingly, Amici have strong particular and general
interests in this case. First, the decision in Empagranwill
likely resolve potentially dispositive legal issues directly
presented in the antitrust action brought against Amici.
Second, as entities routinely engaged in transactions in
commerce entirely foreign to the United States but that are
governed by the antitrust regimes of individual European
states and the European Union, Amid have a ~substantial
interest in the correct construction of the FTAIA and in
preventing yet another layer of competition regulation from
being applied to those transactions.

Finally, the antitrust action against the European Banks
usefully illuminates problematic aspects of the ruling below.
The facts of the action vividly illustrate the absence of U.S.
interest in the transactions alleged to have caused antitrust
injury, the extraordinary difficulty of litigating claims
involving purely foreign transactions and injuries, and the
extent to which such litigation intrudes upon extant foreign
regulation and damages international relationships.

For each of these reasons, Amici have a significant interest
in presenting their views to this Court and believe that the
Court maybenefit from that presentation.

SUMMARY OF ARGUM~ENT

The European Banks file this brief not to repeat the
argumentsof petitioners, which they fully endorse. Instead,
the Banks urge the Court to focus on the antitrust action filed
against them which illustrates the damagingconsequences of
the FTAIA interpretation announced by the D.C. Circuit and
the Second Circuit — consequences so harmful that they
undermine the ruling below.
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First, in the antitrust action in which the EuropeanBanks
•areilefendants,anindividual seeksto recoverfor injuries that
he allegedly incurred in Europe while exchanging one
Europeancurrencyfor anotherat Europeanbanks. Although
plaintiff alleges the boilerplate conclusion of “direct,
substantial,and reasonablyforeseeable”effects on United
Statescommerce,he hasallegedno facts indicating that the
alleged anticompetitive activity causedany effects in the
United States.Nonetheless,to obtainthebenefitsofthe U.S.
forumandsubstantiveU.S. law, includingtrebledamages,the
plaintiff is seekingdiscoveryin the hopethat he can support
his bareallegationthat thereis suchan effect. Virtually any
conductaffectingonly foreign commercemight motivate a
plaintiff to allege an effect on someonein U.S. commerce.
TheD.C. andSecondCircuits’ rule,accordingly,will resultin
an avalancheof antitrust actions in U.S. district courts
allegingpurely foreign injuries.

Second,Sniadostarkly illustratesthe practical difficulties
resultingfrom theD.C. andSecondCircuits’ interpretationof
the FTAIA. The rule will resultin burdensomeandcomplex
discovery,and any computationof damageswill requirean
evaluationof the effects of conduct on numerousforeign
markets (potentially including, in Sniado, the markets of
Austria, Belgium, Germany, Italy and the Netherlands,but
not the United States). Moreover, because injury to
“someone”in U.S. commerceis a prerequisiteto a Sherman
Act claim, the court will often be required to conduct
collaterallitigation concerningwhetherapersonor entitynot
before the court has suffered a “direct, substantial, and
reasonablyforeseeable”injury in U.S. commerce. 15 U.S.C.
§ 6a. As weshow infra, this would bea peculiarpracticein
American jurisprudence generally and in antitrust law
specifically.

Third, Sniado makes plain that the D.C. and Second
Circuits’ rule will interferewith foreign states’competition
regulation and create tension with those nations. The
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European Union and its individual member states have a well-
developed competition law, and have indicated that they do
not welcome the expansion of U.S. competition law coverage
to purely European transactions (any more than the United
States would welcome the expansion of European Union
competition law to purely U.S. transactions). Both the U.S.
government and foreign nations have further concluded that
expanding U.S. competition law to purely foreign transactions
will undermine international cooperation and deterrence
efforts.

The D.C. and Second Circuits’ interpretation of the FTAIA
is contrary to the statutory language, legislative history and
purpose of the FTAIA; it also generates damaging
consequencesthat serve no discernable purpose. The
decisionbelow shouldbereversed.

ARGUMENT

PLAINTIFFS MAY NOT PURSUESHERMAN ACT
CLAIMS BASED ON INJURIESSUSTAiNED IN

DISCRETE TRANSACTIONS OCCURRING
ENTIRELYOUTSIDEU.S. COMMERCE.

In Empagran, the D.C. Circuit held that five foreign
companies located in Australia, Ecuador, Panama and the
Ukraine could pursue an antitrust action under the Sherman
Act to remedy injuries resulting solely from purchases made
outside the United States that had no impact on U.S.
commerce. The court held that so long as “someone, even if
not the foreign plaintiff who is before the court,” has an injury
arising from an effect of the defendant’s conduct on U.S.
commerce, every foreign plaintiff with a claim arising from a
purely foreign effect can sue as well. Empagran Pet. App. 4a,
1 9a-20a. In addition, the court held that the foreign plaintiffs
had suffered “antitrust injury” and therefore had standing to
bring their claim, stating that the arguments that persuaded
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the court to find jurisdiction over the claims of foreign
plaintiffs complainingof foreign injuries “similarly persuade
us that the antitrust laws [are] intendedto preventthe harm
that the foreign plaintiffs suffered here.” Id. at 36a. The
Empagrandefendantsconcededthat“someone”in theUnited
Stateshadbeeninjuredby theeffectof theirconducton U.S.
commerce;the court thereforeallowed plaintiffs’ claim to
proceed.

In Sniado,the antitrustaction filed againstthe European
Banks,theSecondCircuit’s decisionrestedon theproposition
that the antitrust jurisdiction of U.S. courts extendsto the
claim of an individual who was allegedlyinjured whenhe
exchangedone Europeancurrency for anotherat certain
Europeanbanks in Europe, and who sufferedno injury in
commerceeither within the United States or betweenthe
United Statesand anyother country.2 SeeSniado Pet. App.
lOa. Like the D.C. Circuit, the SecondCircuit ruled that a
plaintiff maybring anantitrustactionin a U.S. courtagainst
foreigndefendantsto redressallegedinjuries sufferedabroad
that aroseentirely out of foreign commerce(and that were
unrelatedto anyeffectthe foreignconductmight havehadon
U.S. commerce).

In contrastto Empagran,the SecondCircuit remandedthe
caseto the district court to determinethe foreign plaintiff’s
standingto bring suit. SniadoPet. App. 8a. Moreover, in

2The SecondCircuit erroneouslystatedthat Mr. Sniado“exchanged

American dollars for Euro-currencies.” 352 F.3d at 75. Rather,Mr.
Sniadoexchanged“currenciesthat makeup theEuro.” Sniado v. Bank
Austria AG, 174 F. Supp. 2d 159, 160 (S.D.N.Y. 2001) (quoting Am.
Comp.¶ 5). Theplaintiff allegedin his amendedcomplaintfiled in 2001:
“Until Euro banknotesand coinsare introducedin 2002,thecurrenciesof
the countriesmakingup the Euro-zoneare still exchangedwhentraveling
from oneEuro-zonecountry to another.” Am. Comp. ¶ 37. The Euro-
zone countries at the relevant time were Austria, Belgium, Finland,
France, Germany,Ireland,Italy, Luxembourg,the Netherlands,Portugal,
andSpain. Id. The SecondCircuit’s error in this regard hadno efffect on
its legalconclusion.
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Sniado, the European Banks vigorously disputed the
allegation that the alleged conduct had any “direct,
substantial,andreasonablyforeseeable”effectsin theUnited
States;indeed,theplaintiff hadsoughtdiscoveryon the issue
of subjectmatterjurisdiction. Id. at 13a. Thus, the Second
Circuit alsoorderedthedistrict court to determineon remand
whether the alleged conduct had any effect on U.S.
commerce.

Thebriefsofpetitionersandtheirotheramici in Empagran
showthat the legal rule propoundedby the D.C. Circuit and
the SecondCircuit is contrary to the best readingof the
statutorylanguage,to the legislativehistory and purposeof
the FTAIA, to effectivedeterrenceof antitrustviolationsand
to international comity and cooperation in antitrust
enforcement. The European Banks fully endorse these
argumentsandwill not repeatthemhere. Instead,Amiciseek
to use their case, Sniado, to demonstratethe serious
deficienciesof, andharmful consequencesflowing from, the
rule announcedin Empagran and Sniado — consequencesso
detrimentalthattheyexposethe erroroftheD.C. andSecond
Circuits’ interpretationsof theFTAIA.

First, Sniadoillustratesthetypeof antitrustactionthat will
clog the federalcourts if the announcedrule is upheld. Like
this case,many future suits arelikely to be basedon alleged
antitrust violations the effects of which are felt in foreign
markets,and with U.S. effects that are at most tangential.
Specifically, in Sniado, an individual, John Sniado, filed a
classactionunderSection1 of theShermanAct, allegingthat
he paid “supra-competitive fees” to certainof theEuropean
Banks when exchanging one Europeancurrencyfor another
Europeancurrency. SniadoPet. App. lOa. It was conceded
that Mr. Sniado’stransactionsoccurredsolely in Europe. Id.
Mr. Sniado thus seeksto recoverfor allegedinjuries from
exchangesofEuropeancurrenciesat certain Europeanbanks
in Europe. He baseshis allegationson a EuropeanUnion
investigation into alleged conspiraciesto fix the rates for
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exchangingEuropeancurrencies(id. at 2a-3a),but he has
failed to allegethat theEuropeanUnion’s investigationfound
any evidencethat the conspiracieswere intendedto or did
haveanyeffectsin theUnitedStates. Significantly,Amici are
awareof no plaintiff, in Sniado or any other case,alleging
injury resultingfrom theconductat issuein Sniado. To gain
thebenefitsof a U.S. forumandU.S. antitrustlaw, however,
Mr. Sniadowill look hardfor suchevidence: Discoverywill
be necessaryto determinewhetherthe allegedconspiracyin
fact had a “direct, substantial,and reasonablyforeseeable
effect” on U.S. commerce.Id. at 6a, 13a.

Theconsequencesof theD.C. andSecondCircuits’ rule for
U.S. districtcourtsareappalling andcannotbewhat~Congress
intended. The district courtswill be requiredto adjudicatea
multitudeofantitrustactionsfiled by foreignplaintiffs based
on anticompetitiveconductaffectingonly foreign commerce,
so long as “someone” hasbeeninjured by suchconduct’s
effect on the U.S. economy. See Den Norske Stats
0/feseiskapAs v. HeereMac Vof, 241 F.3d420, 427-28(5th
Cir. 2001), cert. denied, 534 U.S. 1127 (2002); U.S.Amicus
Br. in Empagran,Pet. App. 79a. U.S. courts will have to
police and remedy injuries in foreign markets, such as the
vitamin and currency markets outside the U.S. at issue in
Empagran and Sniado, despite the absence of any U.S.
interest. The United States simply hasno dog in such fights.

Second, Sniado shows that the practical realities of the
above-describedassumptionof jurisdiction are daunting.
Permittingplaintiffs whose injuries arise in foreign markets to
sue under U.S. antitrust laws would significantly “burden{]
the courts.” Associated Gen. Contractors of Cal., Inc. v.
California Councilof Carpenters,459 U.S. 519, 545 (1983)
(“AGC”).. For example, in cases involving European
transactions, discovery will be particularly burdensome
becausethe witnessesand evidencewill often be located
outside the United States, raising complex issues under the
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Hague Evidence Convention3 and substantial issues of
international comity. District courtswill also have to perform
the difficult task of ascertaining whether certain defendants
have a presence in the United States that is adequate to allow
the courts to assert personal jurisdiction. Assessing damages
will be exceptionally difficult because U.S. courts will have
to evaluate economic effects on foreign markets, many of
which do not have available the same empirical data found in
the United States.

In Sniado, for example, the court potentially will have to
assess the effect of the alleged price-fixing conspiracy on
Euro-zone markets of Austria, Belgium, Germany, Italy and
the Neatherlands, among others. Assessing the effects of
antitrust violations on foreign markets will undoubtedly
“require additional long and complicated proceedings
involving massive evidence and complicated theories.”
AGC, 459 U.S. at 544 (internal quotation marks omitted).
The litigation may involve documents in foreign languages
addressing European markets or witnesses familiar only with
such markets, and not U.S. markets. The sole relationship
between such litigation and the United States would be the
nationality of the lawyers, and the allegation that “someone”
other than the plaintiff had been injured in U.S. commerce.
“[M]assive and complex damages litigation not only burdens
the courts, but also undermines the effectiveness of treble-
damages suits.” Id. at 545

The lower courts’ rule also will burden the district courts
with substantial collateral litigation. In Empagran, it was
concededthat someonehad been injured by the effectof the
vitamin distributors’ conducton U.S. commerce. But often
that will not be the case,as in Sniado. In fact, beyond his
boilerplateallegationthatpetitioners’conductcaused“direct,

~Convention for the Taking of Evidence Abroad in Civil or
CommercialMatters,openedfor signatureMar. 18, 1970,23U.S.T.2555,
T.I.A.S. 7444.
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substantial, and reasonablyforeseeable”effects on U.S.
commerce, 15 U.S.C. § 6a, Mr. Sniado alleged nothing
establishingthat the allegedconspiracieshad any effects in
the United States. Indeed, although he brought this case as a
putative class action, Mr. Sniado did not and presumably was
unable (despite multiple opportunities to amend his
complaint) to add a namedplaintiff who claimed injury by
reasonof currency exchangesin the United States. See
SniadoPet. App. 12a-14a. The European Banks, moreover,
know of no U.S. actions seeking recovery for injuries suffered
in U.S. commerce as a result of the alleged antitrust violations
about which Mr. Sniado complains.

Thus, if the D.C. and Second Circuits’ ruling stands,
antitrust litigation alleging purely foreign injury will often
require discovery into whether the defendants’
anticompetitive conduct has caused injury to somenon-party
in U.S. commerce. The plaintiff will be attempting to prove,
as a prerequisite to suit, not that he or she suffered a injury,
but that some person not before the court has suffered a
cognizable harm as the result of a “direct, substantialand
reasonably foreseeable” effects of the defendant’s conduct on
U.S. commerce. This situation is absurd and is alien to a
judicial system in which parties cannot, as a general matter,
seekrelief basedon an injury sufferedby a third party. See,
e.g., Warth v. Se/din, 422 U.S. 490, 499 (1975); Illinois Brick
Co. v. Illinois, 431 U.S. 720 (1977).

The proposition is especiallyalien in antitrust law where
there is a long establishedrequirementthat an antitrust
plaintiff plead ~nd prove an injury that is “of the type the
antitrust laws were designedto prevent,”~Cargill, Inc. v.
Monfort of Cob., Inc., 479 U.S. 104, 111-13 (1986), and that
“flows from that which makes defendants’ acts unlawful,”
BrunswickCorp. v. Pueblo Bowl-0-Mat, Inc., 429 U.S. 477,
489 (1977). Like Empagran,Sniado raises the question
whetherpurchaserswho have beeninjured only in foreign
commerce by alleged anticompetitive conduct have standing
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to pursue damages for their foreign injuries in U.S. courts.
See 352 F.3d at 78-79. As the petitioners in Empagranhave
pointed out, the D.C. Circuit’s decision turned “the FTAIA
into a silent partial repeal of the basic standing principles laid
down by this Court in Brunswick, for the benefit of foreign
plaintiffs.” Empagran Pet. 21. This point is even more
compelling where, as here, there is no conceivable
impediment to the filing of lawsuits by plaintiffs whose
injuries ariseout of the alleged conspiracy’s effect on U.S.
commerce. Cf. AGC, 459 U.S. at 542 (“[t]he existence of an
identifiable class of persons whose self-interest would
normally motivate them to vindicate the public interest in
antitrustenforcement diminishes the justification for allowing
a more remote party . . . to perform the office of a private
attorney general”).4

These litigation consequences militate powerfully against
the lower courts’ construction of the FTAIA.

Third, Sniado illustrates the substantial infringement on the
sovereign prerogatives of foreign nations resulting from the
D.C. and SecondCircuits’ rule. For reasons exemplifiedby
Sniado, it is a deeply embedded principle in antitrust
jurisprudence that “American antitrust laws do not regulate
the competitive conditions of other nations’ economies.”
MatsushitaE/ec. Indus. Corp. v. Zenith Radio Corp., 475
U.S. 574, 582 (1986). See also EEOC v. Arabian Am. Oil
Co., 499U.S. 244, 248 (1991) (U.S. statutesarenotconstrued

4Amici agreethat the Empagranrespondentslack standingto pursue
their antitrust claims; a finding that the Empagran respondentslack
standing would entail the same result for Mr. Sniado. Even if the
Empagran respondentssomehow have standing based on different
lawsuitsfiled by plaintiffs claiming that the sameprice-fixing conspiracy
at issuein Empagranalso causedinjuries in U.S.commerce,thatholding
would not aid Mr. Smado. He has identified no victims injured in the
United States,and thus thereis a substantiallikelihood that his injuries
result from an alleged conspiracywith effects exclusively in foreign
markets.
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to apply extraterritorially absent “clearly expressed”
congressionalintent), superceded by statute on other grounds,
Landgrafv. U.S.I.Film Prods.,511 U.S. 244 (1994); Brief of
the Federal Republic of Germany as Amicus Curiae in
Supportof [Empagran] Petition 7 (“F.R.G. AmicusBr.”). Mr.
Sniado’ssuit illustrates the absurd consequences of ignoring
theseprinciples: a U.S. court adjudicatingallegationsbased
on a European Union investigation into whether European
banks agreed to fix rates for exchanging Euro-zone currencies
in Euro-zonecountries.

Foreignnationsunderstandablybelievethat they havethe
right to regulate their own markets and economies according
to their own laws and policies. Expansion of U.S. antitrust
enforcementauthorityin thepasthasled to frictions between
theUnitedStatesandits allies. In fact,manyforeignnations,
including Canadaand the United Kingdom, have enacted
legislation intendedto block enforcementof U.S. judgments
for treble damages. See 2 ABA Section of Antitrust Law,
Antitrust Law Developments 1208 (5th ed. 2002). By
dramaticallyexpandingthe extraterritorialreachof the U.S.
antitrust laws,the SecondandD.C. Circuits’ interpretationof
the FTAIA will substitute U.S. courts for European Union
regulators as arbiters of anti-competitive conduct in Europe —

an outcome to which the United States would surely object if
the tables were turned. This, in turn, promises to create new
frictions between the United States andotherScountriesover
internationalantitrustpolicy andto impedeefforts to promote
cooperation in antitrust enforcement. See generally F.R.G.
AmicusBr. 11-16.

The EuropeanUnion and its MemberStates(amongother
foreign jurisdictions) have been aggressivelyprosecuting
illegal cartels and levying large fines for violations of their
own antitrust laws, in part by offering leniency to those who
self-report violations. Id. at 14-16. If the decisions in
Empagran and Sniado are upheld, cartel members
determining whether to participate in foreign nations’
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leniency programs will have to consider the potentially
massive exposure they will face in U.S. courts for
transactions having nothing to do with the United States. Id.
at 16. Opening U.S. courthouses to claims for antitrust
injuries suffered in foreign commerce not only would infringe
on the sovereignty of foreign nations but also would threaten
to undermine their efforts to enforce their antitrust laws by
discouraging wrongdoers from participating in leniency
programs. Impeding foreign nations’ antitrustenforcement
programs would directly harm U.S. interests because those
programsplay a vital role in cooperative efforts between the
United States and other nations to deter and prosecute multi-
nationalcartelsandotherantitrustviolations. SeeBrief ofthe
Chamberof CommerceoftheUnitedStatesasAmicusCuriae
in Support of [Empagran] Petitioners16-17.

In sum, the interferencewith foreign states’ competition
regulation that results from the D.C. and SecondCircuits’
interpretationof the FTAIA provides yet another reason to
rejecttheirerroneousrulings. SeeUnited States v. Aluminum
Co. ofAm., 148 F.2d 416, 443 (2d Cir. 1945) (“when one
considers the international complications likely to arise from
an effort in this countryto treat suchagreementsasunlawful,
it is safe to assumethat Congresscertainlydid not intendthe
Act to coverthem”).



13

JOHNH. SHENEFIELD
JONATHAN M. RICH
MORGAN, LEWIS &
BociuusLLP

1111 PennsylvaniaAve.,NW
Washington,DC 20004
(202) 739-3000
Counselfor BankAustriaAG

ROBERTA. HOROWITZ
KARENY. BITAR
GREENBERGTRAURIG, LLP
885 ThirdAvenue,21stFloor
NewYork, NY 10022
(212) 848-1000
Counselfor FortisN. V. and
GWKBankN.V.

RICHARD A. MARTiN

RICHARD S. GOLDSTEIN
HELLER EHRMAN WHITE

& McAuUFFELLP
120 West45thStreet
NewYork, NY 10036
(212) 832-8300
Counsel for Banca Intesa, SpA

CARTERG. PHILLIPS*
VIRGINIA A. SEITZ

SIDLEY AuSTINBROWN&
WooDLLP

1501 K Street, NW
Washington, DC 20005
Counsel for Amici Curiae

ALAN M. UNGER

JAMEsD. ARDEN

SIDLEY AUSTIN BRoWN&
WOOD LLP

787 SeventhAvenue
NewYork, NY 10019
(212) 839-5300
Counselfor ErsteBank
derOsterreichisechen
Sparkassen AG,
ABNAmroBank, N. V,
INGBankN.V., and
Banca di RomaSpA

CONCLUSION

The decision in Empagran should be reversed and
remanded to the court of appeals with instructions to affirm

thejudgmentofdismissal.

Respectfullysubmitted,



JEFFREYBARIST
CHARLESWESTLAND

MILBANK, TWEED, HADLEY

& MCCLOY
1 ChaseManhattanPlaza
NewYork, NY 10005
(212) 530-5000
Counselfor DeutscheBankAG

RICHARD L. MATFIACCIO

PAvIA & HARCOURT LLP
600MadisonAvenue
NewYork, NY 10022
(212) 980-3500
Counselfor Unicredito
Italiano SpA

February3, 2003

GORDONB. NASH, JR.
STEvENS. SHONDER

GARDNER,CARTON &
DOUGLAS

191 North WackerDrive
Suite 3700
Chicago,IL 60606
(312)569-1000
Counselfor Banca
NazionaledelLavoroSpA

* CounselofRecord


	FindLaw: 


