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QUESTIONS PRESENTED

The Tax Court keeps secret, even from the reviewing
courts of appeals, the findings of fact and credibility
judgments of its Special Trial Judges. By law, these trial
judges are required after trial to submit reports to the Tax
Court that contain the trial judge’s findings of fact and
opinion. Tax Ct. R. 183(b). By law, these findings of fact of
the trial judge “shall be presumed to be correct” by the Tax
Court and the Tax Court must give “due regard” to the trial
judge’s “opportunity to evaluate the credibility of witnesses.”
Tax Ct. R. 183(c). Nonetheless, the Tax Court overturns the
factual findings of its trial judges, including their credibility
findings, without revealing those findings to the parties or
reviewing courts of appeals; without offering any reasons for
rejecting those findings; and without even disclosing that the
Tax Court has rejected those findings. Secret trial judge
reports preclude the courts of appeals from engaging in
proper appellate review. Federal statutes require that “all
reports of the Tax Court * * * shall be public records.” 26
U.S.C. §7641(a). The questions presented are:

1. Whether the due process clause or the governing
federal statutes requires that the courts of appeals be able to
review Tax Court decisions on the basis of the complete
record, including the trial judge’s findings of fact that, by
law, the Tax Court must presume to be correct.

2. Whether Tax Court Rule 183 requires judges of the
Tax Court to uphold findings of fact and -credibility
judgments made by their trial judges, unless those findings
are “clearly erroneous,” as the D.C. Circuit has held, or
whether those findings and credibility judgments are entitled
to no deference at all, as the Seventh Circuit held in this case.
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RULE 14.1(b) STATEMENT

The following are the parties to the proceeding in the
Court of Appeals for the Seventh Circuit:

1. Estate of Burton W. Kanter, Deceased

2. Joshua S. Kanter, as Executor of the Estate of Burton
W. Kanter

3. Naomi Kanter

4. Commissioner of Internal Revenue, United States
Department of the Treasury
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OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a to 97a)
is reported at 337 F.3d 833 (7th Cir. 2003). The opinion of
the Tax Court (Pet. App. 98a) is reported at 78 T.C.M.
(CCH) 951 (1999). The orders of the United States Tax
Court (Pet. App. 99a-112a) denying access to the Special
Trial Judge’s Rule 183 Report are unreported.

JURISDICTION

The judgment of the court of appeals was entered on July
24, 2003. A timely petition for rehearing was denied on
October 21, 2003. Pet. App. 115a. A timely petition for a
writ of certiorari was granted on April 26, 2004. This
Court’s jurisdiction rests on 28 U.S.C. § 1254(1).

CONSTITUTIONAL PROVISIONS, STATUTES
AND RULES INVOLVED

The relevant constitutional provisions, statutes, and rules
are set forth at Pet. App. 116a to 121a.

INTRODUCTION

The questions presented here concern whether the Tax
Court may insulate its decisions from proper appellate review
by keeping secret the findings of fact of its trial judges. The
Tax Court is legally obligated to presume these findings to be
correct, but refuses to disclose them to the parties or the
reviewing courts. A divided panel of the court of appeals
determined that neither due process nor the relevant statutes
obligated the Tax Court to disclose the legally-required
findings of fact and opinion of the trial judge who presided
over 28 days of live testimony, involving 60 different
witnesses, at the trial of this case. It is undisputed that the
Tax Court reached its ultimate decision — finding tax fraud
and imposing over 30 million dollars of liability — only after
reversing critical findings of fact, including credibility
judgments, of the judge who had tried the case. The Tax
Court’s opinion not only provides no reasoned explanation
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for this reversal; it contains no acknowledgement that the
Tax Court reversed these findings at all. The trial judge’s
original Report has never been disclosed to the parties or to
the reviewing courts.

STATEMENT

1. Structure of the Tax Court. Congress established
the United States Tax Court as an Article I “court of record.”
26 U.S.C. § 7441. “The Tax Court’s function and role in the
federal judicial scheme closely resemble those of the federal
district courts.” Freytag v. Comm’r, 501 U.S. 868, 891
(1991). The Tax Court is an Art. I court whose sole function
is the adjudication of tax disputes; it has no prosecutorial,
investigative, or substantive rule-making powers. Id. at 890-
91 (holding that Tax Court exercises only “judicial, rather
than executive, legislative, or administrative power”); see
also id. at 912-13 (Scalia, J., dissenting) (characterizing Tax
Court as located in executive branch but engaged only in
adjudication). In constituting the Tax Court as an Article I
court in 1969, Congress granted the Tax Court additional
judicial powers, such as the power to punish contempt, and
completed the process of transforming the Tax Court from an
executive agency into a full judicial institution.  See
generally H. Dubroff, THE UNITED STATES TAX COURT: AN
HISTORICAL ANALYSIS 204-17 (1979); id. at 213 (noting
applicability of Administrative Procedure Act to Tax Court
was unsettled before 1969).

Tax Court decisions, like district court judgments, can be
appealed only to the courts of appeals, with ultimate review
in this Court. Freytag, 501 U.S. at 891. Congress also
specifically legislated to require the courts of appeals to
review decisions of the Tax Court “in the same manner and
to the same extent as decisions of the district courts in civil
actions tried without a jury.” 26 U.S.C. § 7482(a); see
Comm’r v. Duberstein, 363 U.S. 278, 291 n.13 (1960)
(purpose of 26 U.S.C. § 7482(a) was to overrule earlier Court
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decision and ensure that Tax Court findings of fact are
reviewed just as intensively as District Court findings). See
also Freytag, 501 U.S. at 891 (“This standard of review
contrasts with the standard applied to agency rulemaking by
the courts of appeals under §10(e) of the Administrative
Procedure Act, 5 U. S. C. § 706(2)(A).”).

In somewhat similar fashion to the way the District
Courts are permitted to appoint magistrates, see 28 U.S.C.
§631, the chief judge of the Tax Court “may, from time to
time, appoint special trial judges * * *” 26 U.S.C.
§7443A(a)." The Chief Judge may assign any proceeding for
trial to a Special Trial Judge, “regardless of complexity or
amount.” Freytag, 501 U.S. at 873; see also 26 U.S.C.
§7443A(b). The consent of the parties is not required. The
Tax Court thus has plenary power to decide which cases are
tried to Special Trial Judges.

Special Trial Judges (“STJs” or “trial judges™) are
“judicial officer[s].” See Tax Ct. R. 3(d). By statute, their
salaries are 90% of those of Tax Court judges. 26 U.S.C.
§7443A(d)(1). The STJs exercise a portion of the Tax
Court’s adjudicative function and possess the considerable
powers associated with that function:

They take testimony, conduct trials, rule on the
admissibility of evidence, and have the power to
enforce compliance with discovery orders. In the
course of carrying out these important functions, the
special trial judges exercise significant discretion.

Freytag, 501 U.S. at 881-882. See Tax Ct. R. 181 (STJs
conduct trials, issue subpoenas, command production of
evidence, rule on motions, conduct pretrial hearings, rule on

' Special Trial Judges are at-will employees appointed at the
discretion of the Chief Judge. They have no statutory term of
office and serve at the pleasure of the Tax Court. See 26 U.S.C.
§ 7443A.
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evidentiary questions, and conduct similar proceedings). In
several types of proceedings, Congress has authorized these
trial judges to issue the final opinion of the Tax Court. 26
U.S.C. §7443A(c). As this Court has recognized, Special
Trial Judges exercise such “significant governmental
authority” that they are “inferior Officers” of the United
States whose appointment must comply with the
requirements of Article II of the Constitution. 501 U.S. at
880-882.

The financially most significant cases the Tax Court may
assign for trial to these judges, such as this one, involve
claimed deficiencies that exceed $50,000. Such cases, when
tried to a Special Trial Judge, are governed by the special
procedures set forth in Tax Court Rule 183. Under that Rule,
the Special Trial Judge conducts the trial and is legally
required to make recommended findings of fact. After the
trial and post-trial briefing, the Special Trial Judge must
“submit a report, including findings of fact and opinion” to
the Chief Judge. Tax Ct. R. 183(b). The Chief Judge then
assigns a Tax Court Judge to review this Rule 183 Report.
Id. Rule 183(c) provides: “The Judge to whom or the
Division to which the case is assigned may adopt the Special
Trial Judge’s report or may modify it or may reject it in
whole or in part, or may direct the filing of additional briefs
or may receive further evidence or may direct oral argument,
or may recommit the report with instructions.” Tax Ct. R.
183(c).

Rule 183 requires that, in exercising his power to reach
final decision, the Tax Court judge is constrained by the
requirement that he “shall” presume correct the trial judge’s
factual findings and that he “shall” defer to the trial judge’s
opportunity to hear the witnesses:

“Due regard shall be given to the circumstance that
the Special Trial Judge had the opportunity to
evaluate the credibility of witnesses, and the
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findings of fact recommended by the Special Trial
Judge shall be presumed to be correct.”

Tax Ct. R. 183(c) (emphasis added.)

The Tax Court acknowledges that this Rule requires
deference to the trial judge’s judgments of credibility and
findings of fact. See Pet. App. 108a (Tax Court order
denying access to STJ findings but proclaiming that those
findings were, in fact, accorded the required deference).
Prior to the decision below, the D.C. Circuit, the only court
to have squarely ruled on the issue, had long held, and the
Tax Court bar had long understood, Rule 183(c) to mean that
the Special Trial Judge’s findings of fact are to be overturned
only if clearly erroneous. See, e.g., Landry v. FDIC, 204
F.3d 1125, 1133 (D.C. Cir. 2000); Stone v. Comm’r, 865
F.2d 342, 345 (D.C. Cir. 1989); 35 AM. JUR. 2d Fed. Tax
Enforcement § 905 (2002) (“The Tax Court is required to
review a special trial judge’s factual findings according to the
clearly erroneous standard.”); 20A FEDERAL PROCEDURE, L.
ED., INTERNAL REVENUE § 48:1274 (2000) (same).

2. The Tax Court’s Secret Process of Decision-
making.

a. This case arises because the Tax Court, in a reversal of
a policy that had governed for over 40 years, now takes the
position that it will keep legally binding findings of fact of its
trial judges completely secret, including from the Article 111
appellate courts legally required to review the Tax Court’s
decisions. Even in a civil tax fraud case where credibility
findings are critical, neither the taxpayer, nor the
government, nor the court of appeals — even in camera — are
permitted to see the trial judge’s Rule 183 report or to review
the full record underlying the Tax Court’s decision. As
Judge Cudahy observed below, the Tax Court is “unique
among all the institutions in the law” in claiming the power
to refuse to disclose the “presum[ptively] correct” findings of
fact of a trial judge. Pet. App. 71a.
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Even in the Tax Court this procedure is relatively new.
The Tax Court adopted this secretive process only by
abandoning a longstanding, transparent one. Long before the
Tax Court became an Article I court of record, and long
before the office of Special Trial Judge was created,
Congress in 1943 first granted the Tax Court power to use
“commissioners” — predecessors to Special Trial Judges — to
try cases. Revenue Act of 1943, ch. 63, Sec. 503(b), 58 Stat.
72. The Tax Court in 1944 immediately promulgated Rule
48 which required that the commissioner’s report be served
on the parties and that the parties be permitted to file
exceptions to the commissioner’s findings before the Tax
Court issued its final decision. Tax Ct. R. 48(c) (July 1, 1944
ed.).

This structure, including disclosure and the right to file
exceptions, was carried forward in later Tax Court rules as
the Tax Court changed the title of “commissioners” to
“Special Trial Judges,” increased the judicial powers of
these trial judges, and turned the STJ into a “judicial officer.”
See former Tax Ct. R. 182(b), 60 T.C. 1149 (1973)
(providing for service of the Special Trial Judge’s report on
each party and allowing each party to file objections to the
report's findings); Tax Ct. R. 3(d). Until 1983, Tax Court
Rules required routine disclosure in every case of the Special
Trial Judge’s report and provided the right to file exceptions.

In 1983, that changed when the Tax Court amended its
rule in only one, odd respect: it eliminated mandatory,
routine disclosure of the trial judge’s report. See 81 T.C.
1069 (1983) (amending Rule 182 and renumbering it as Rule
183). The Tax Court changed nothing else about the trial
judge or the Tax Court’s role: the amended rule continued to
require, in the exact same terms, that the Tax Court give “due
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regard” and “presumed . . . correct” deference to the Special
Trial Judge’s findings of fact.”

The Tax Court has never offered any explanation for this
1983 amendment to its longstanding, consistent practice of
disclosure. The Tax Court, unlike the federal courts or
administrative agencies, employs no notice-and-comment
process for issuing its rules of procedure. Indeed, it appears
to have no formal process at all for issuing rules. Like the
use of secret STJ reports, this lack of any formal process for
promulgating rules of procedure is, as Judge Cudahy noted
below, “oddly out of sync with prevailing practices in other
areas of the law.” Pet. App. at 77 n.2.> Taxpayers and

* The language governing the Tax Court's review of the reports of
Special Trial Judges had been contained in Tax Court Rule 182(d),
which provided:

(d) Oral Argument and Decision. The Division to
which the case is assigned may, upon motion of any
party or on its own motion, direct oral argument. The
Division inter alia may adopt the [Special Trial Judge’s]
report or may modify it or may reject it in whole or in
part, or may receive further evidence, or may recommit it
with instructions. Due regard shall be given to the
circumstance that the [Special Trial Judge] had the
opportunity to evaluate the credibility of witnesses; and
the findings of fact recommended by the commissioner
shall be presumed to be correct.

Tax Ct. R. 182(d), 60 T.C. 1150 (1973). The 1983 amendments
“renumbered [Rule 182(d)] as Rule 183(c), but the last sentence is
unaltered.” Stone v. Comm’r, 865 F. 2d 342, 345 (D.C. Cir. 1989).

? See 28 USC § 2071(b) (“Any rule prescribed by a court, other
than the Supreme Court, under subsection (a) shall be prescribed
only after giving appropriate public notice and an opportunity for
comment.”); Fed. R. App. P. 47(a)(1) (“Each court of appeals
acting by a majority of its judges in regular active service may,
after giving appropriate public notice and opportunity for
comment, make and amend rules governing its practice.”); Fed. R.



reviewing courts can therefore only guess at the reasons for
the 1983 change.”

The note that accompanied the amendment simply states
that “the prior provisions for service of the [Special Trial
Judge's] report on each party and for the filing of exceptions
to that report have been deleted.” Tax Ct. R. 183, 81 T.C.
1070 (adopted 1983). An accompanying press release also
announced without explanation that “[tlhe Special Trial
Judge’s report will not be served on the parties automatically,
nor will the parties automatically be given an opportunity to
file additional briefs setting forth exceptions to that report.”
United States Tax Court Press Release, January 10, 1984,
reprinted in U.S. Tax Week, 1984 No.2, page 81, January 13,
1984.

b. The current Tax Court process is even more
remarkable than the “mere” non-disclosure of the trial
judge’s original findings. As the government now concedes,
the Tax Court employs a procedure that makes it impossible
for anyone, including the parties, the reviewing court of
appeals, or this Court, to determine whether the Tax Court
has overturned the findings, including the credibility
findings, of the judge who tried the case — and if so, why.

In every reported decision since the 1983 disclosure
repeal, the final decision of the Tax Court begins with a

Civ. P. 83(a)(1) (a district court must “giv[e] appropriate public
notice and an opportunity for comment” before making and
amending local rules).

* This change was made during pendency of a highly visible case
in which the Tax Court had publicly reversed the findings of its
trial judges, only to be later reversed by the D.C. Circuit for giving
insufficient deference, under its own rules, to the trial judge’s
findings. See Rosenbaum v. Comm’r, 45 T.C.M. (CCH) 825
(1983), rev’'d sub nom. Stone v. Comm’r, 865 F.2d 342 (D.C. Cir.
1989).
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boilerplate statement that the Tax Court judge “agrees with
and adopts the opinion of the Special Trial Judge.” See Pet.
App. 3a, 98a (emphasis added). Following that statement is
an opinion issued in the name of the Special Trial Judge.
“[T]here exists not a single Tax Court decision since the
adoption of current Rule 183 where a Tax Court Judge has
purported to modify or reverse a finding of a Special Trial
Judge.” Pet. App. 73a.

As the government now concedes, that boilerplate
language does not mean that the final “opinion” is the same
as the Rule 183 “report” with its original findings of fact
intact. See Gov’t Br. in Opp’n, Ballard v. Comm’r (“Ballard
Opp.”), No. 03-184, at 13 n.3 (filed Oct. 6, 2003)
(acknowledging that the boilerplate language in Tax Court
opinions might reflect the current “views” of the STJ, not the
original findings, and that those original findings might have
been “revised”). Rather, that formulaic recitation masks —
indeed we find it difficult to avoid any conclusion but that it
is designed to mask — a process by which the Tax Court
changes findings of fact without any notice to the parties and
without leaving a trace in the record. The Tax Court judge
apparently discusses such changes (or perhaps does not
discuss them at all) and privately “persuades” the trial judge
(employed at the will of the Tax Court) to sign a new opinion
with completely modified findings. As in this case, only that
new opinion is made available to the parties or the courts of
appeals.

Before 1983, decisions expressly indicated when the Tax
Court judge rejected the trial judge’s findings. Opinions
would state that “we disagree with the Special Trial Judge,”
or that the Tax Court had made “some modifications” to the
trial judge’s report.” But once the Tax Court changed its rule

> See, e.g., Rosenbaum, supra, n.4, 45 T.C.M. at 827.
% See, e.g., Taylor v. Comm’r, 41 T.C.M. (CCH) 539 (1980).
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to deny access to the trial judge’s report, the Tax Court never
again manifested any such disagreements in public. Judge
Cudahy concluded, and the Commissioner does not deny,
that the public show of unanimity on every factual finding in
every case over two decades signals that the Tax Court, in at
least some cases, overturns or modifies STJ original findings
of fact through an unreviewable process that leaves no trace
in the public record. Pet. App. 74a. In any given case, there
is no way to know whether such modification has occurred.

The Tax Court need not hear any witnesses or take any
new evidence before issuing its decision and did not do so in
this case. The only materials before the Tax Court judge
were the trial judge’s report and the trial record. If the Tax
Court rejects the Special Trial Judge’s presumptively correct
findings, neither the parties nor the reviewing court have any
way to know of that fact. The taxpayer is denied the
opportunity to challenge that rejection, either by motion in
the Tax Court’ or on appeal, and the reviewing court is
unable properly to evaluate the findings contained in the Tax
Court’s final decision. Without knowing whether the Tax
Court decision rests on findings fundamentally different from
those in the report of the judge who tried the case, the court
of appeals cannot determine whether the Tax Court has
properly followed the requirements of Rule 183. Nor can the
court of appeals meaningfully judge on the record as a whole
whether the findings of fact in the newly minted Tax Court
opinion are clearly erroneous. Absent the Rule 183 report,
the court cannot evaluate the Tax Court’s decision in the
manner prescribed by law. As Judge Cudahy concluded, “I
do not believe that the concealment behind that [boilerplate]
verbal formula allows this court to conduct meaningful
appellate review.” Pet. App. 96a-97a. Numerous

7 See Tax Ct. R. 161 (motion for reconsideration of findings or
opinion); Tax Ct. R. 162 (motion to vacate or revise decision).
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commentators similarly have concluded that the Tax Court
practice violates due process or other federal law.®

3. Tax Court Proceedings in This Case. Burton W.
Kanter was one of the leading estate-tax lawyers in the
country, a prolific writer on tax planning, and an adjunct
professor of law for nearly 15 years at the University of
Chicago Law School. Kanter and others sought review in the
Tax Court of notices of deficiency that, with interest and
penalties, totaled more than $30 million. The notices did not
claim fraud, but the Commissioner later amended his answer
to allege fraud. All income from the transactions at issue was
fully reported by the entities that actually received the
money; the dispute was whether the income should have
been reported by Kanter personally, as the Commissioner
claimed, or by the entities that actually received the monies,
as Kanter claimed.

The Chief Judge of the Tax Court assigned the trial to
Special Trial Judge Couvillion. That trial before Judge

¥ See, e. g., Eric Winwood, The Reclusive Report: The Tax Court
Denies Due Process By Not Disclosing Special Trial Judge
Reports To Litigants, 2004 FED. CTS. L. REV. 3; Leandra
Lederman, Transparency and Obfuscation in Tax Court
Procedure, 102 TAX NOTES 1539, 1541 (March 22, 2004) (non-
disclosure of the STJ report improperly “shields the [tax] court
from accountability”); Gerald A. Kafka & Jonathan Z. Ackerman,
Fact-Finding in the Tax Court: Access to Special Trial Judge
Reports, 91 TAX NOTES 639, 642 (April 23, 2001) (“There seems
to be little justification for the Tax Court to shroud its judicial
processes from the public and the parties to a greater extent than
any other federal court.”); Cornish F. Hitchcock, Public Access to
Special Trial Judge Reports, 2001 TAX NOTES TODAY 199-41
(Oct. 12, 2001) (non-disclosure of STJ report violates common-
law and constitutional rights of access to judicial documents). One
of these authors is not the only Kafka one can imagine taking an
interest in the legal procedure utilized by the Tax Court. Cf. F.
Kafka, The Trial (1925).
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Couvillion consumed five weeks and ‘“generated almost
5,500 pages of transcript, more than 4,600 pages of briefs
and thousands of exhibits consuming hundreds of thousands
of pages.” Pet. App. 3a. Judge Couvillion prepared and filed
the required Rule 183 report after taking four years to
evaluate the massive record. J.A. 7. His report included
findings of fact, critical judgments of credibility, and legal
conclusions on the issue of fraud. The Chief Judge then
assigned Tax Court Judge Dawson to review the report. Pet.
App. 113a-114a.

Judge Dawson had the report under review for fifteen
months. He heard no new witnesses and took no new
evidence. At the end of that time, Judge Dawson issued the
Tax Court’s decision that found Kanter liable for tax fraud.
Inv. Research Assocs., Ltd. v. Comm’r, 78 T.C.M. (CCH)
951, 963 (1999).

Two judges of the Tax Court then came forward to Tax
Court counsel and informed him that Judge Dawson’s
decision had completely reversed the central findings of
credibility and intent contained in the trial judge’s Rule 183
report. That report had found Kanter and others not liable for
fraud and not liable even on the underlying issues of personal
tax liability.” This evidence is uncontradicted and the
Commissioner does not contest these factual assertions.

These two Tax Court judges (one a regular Tax Court
judge, the other the Chief Special Trial Judge) informed
counsel:

“q4 * ** [I]n his original report submitted to the
Chief Judge pursuant to Rule 183(b), Special Trial
Judge Couvillion concluded that payments made
by the [taxpayers] were not taxable to the

® See Declaration of Attorney Randall G. Dick, filed in Inv. Res.
Assoc. v. Comm’r, Docket No. 43966-85, reprinted at App. 5a-7a.
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individual Petitioners and that the fraud penalty
was not applicable.

“q5 * * * That substantial sections of the opinion
were not written by Judge Couvillion, and that
those sections containing findings related to the
credibility of witnesses and findings related to
fraud were wholly contrary to the findings made by
Judge Couvillion in his report. The changes to
Judge Couvillion’s findings relating to credibility
and fraud were made by Judge Dawson.”

App. 6a. A third judge of the Tax Court confirmed that
Judge Dawson “had made an outright rejection of credibility
findings made by a Special Trial Judge.” Id. at 7.

Witness credibility was central to this tax fraud case, as it
often is in such cases. See, e.g., Laird v. Comm’r, 68 T.C.M.
(CCH) 1991 (1994); Platshorn v. Commr, 64 T.C.M. (CCH)
1457 (1992). The government bears the burden of proving,
by clear and convincing evidence, that a taxpayer has acted
with intent to defraud the government. See, e.g., Pittman v.
Comm’r, 100 F.3d 1308, 1312-13 (7™ Cir. 1996). In this
case, 60 witnesses testified at the lengthy trial; the trial judge
directly questioned 40 of them.

The Tax Court’s final opinion rests upon numerous
explicit credibility determinations.'” But the record reflects
neither the Special Trial Judge’s original findings to the
contrary on these matters, nor the Tax Court’s reversal of
those findings. Nor does it explain or justify that reversal

" See, e.g., 78 T.C.M. at 1060 (“We find Kanter’s testimony to be
implausible.”); id. at 1079 (“The testimony of Thomas Lisle,
Melinda Ballard, Hart, and Albrecht is not credible.”); /d. at 1083
(“we find Ballard’s testimony vague, evasive, and unreliable”); id.
at 1104 (“Kanter’s self-serving testimony is not persuasive”); id. at
1140 (“[TThe witnesses presented on behalf of IRA in this case
were obviously biased, and their testimony was not credible.”).
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(under any standard of review at all). The final decision
simply concludes: “Kanter’s testimony at trial was
implausible, unreliable, and sometimes contradictory. We
did not find it credible.” Inv. Research Assocs., Ltd., 78
T.C.M. (CCH) at 1085.

In response to three separate motions filed shortly after
the Tax Court’s decision, the Tax Court refused to have the
trial judge’s report released or made part of the record. Pet.
App. 99a, 104a, 107a. Rather than providing the report that
would enable the Article III appellate court independently to
review the Tax Court decision for compliance with law, the
Tax Court simply professed its own compliance with all legal
requirements:  “[iJn reviewing the Special Trial Judge’s
report, Judge Dawson gave due regard to the fact that Special
Trial Judge Couvillion evaluated the credibility of witnesses .

. and he treated the findings of fact recommended by the
Special Trial Judge as being presumptively correct.” Pet.
App. 108a."!

4. The Seventh Circuit’s decision. A divided panel of
the court of appeals affirmed. The majority concluded that
“the Tax Court’s final opinion is the STJ’s report” and hence
that Petitioners’ constitutional claims were “moot” and
“immaterial.”  Pet. App. 7a. This conclusion reflected
understandable confusion, caused by the Tax Court’s opaque
process, which concealed the fact that the Tax Court’s
opinion is not necessarily the trial judge’s “report.” The

""" A subsequent Tax Court order, issued after the declaration was
filed that described the two Tax Court judges’ disclosure to Tax
Court counsel of the reversals of findings contained in the Tax
Court’s opinion, is more ambiguous about whether Judge Dawson
deferred to the findings contained in the original report. See Pet.
App. 102a (stating that the Tax Court had adopted the “findings of
fact and opinion” of the Special Trial Judge, but not stating that the
Tax Court had adopted the findings and opinion contained in the
Special Trial Judge’s Rule 183 Report).
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Commissioner no longer defends the Tax Court opinion on
this ground. See supra at p.9. The government
acknowledges that the Tax Court may have dramatically
changed the findings of fact and credibility judgments in the
original trial judge report.

Alternatively, the court of appeals held that “even if * * *
the phrase ‘agrees with and adopts’ masks what is in fact a
quasi-collaborative judicial deliberation in which an STJ’s
initial findings are malleable,” Pet. App. 7a, neither due
process nor applicable federal statutes are violated when the
Tax Court changes “malleable” trial-judge findings without
the record reflecting or justifying those changes.

The foundation of this conclusion was the court’s view
that Rule 183 does not constrain at all the reviewing powers
of the Tax Court judge. In conflict with the D.C. Circuit’s
view that the Rule imposes a “clearly erroneous” standard for
review by the Tax Court of the Special Trial Judge’s findings
of fact, the court below concluded that the Tax Court Rules
do not “prescribe any particular level of deference due the
STJ’s report.” Pet. App. 8a. Moreover, the court noted that
the final decision is signed by both the Tax Court judge and
the Special Trial Judge. Thus, although the Special Trial
Judge serves at the pleasure of the Tax Court, the court
concluded that both judges must have “agree[d]” on whatever
secret revisions the Tax Court judge made to the trial judge’s
original findings. Pet. App. 7a.

Judge Cudahy dissented. In his view, the Tax Court’s
refusal to disclose the original trial judge’s findings of fact
made it impossible for the Article III reviewing court
properly to review the findings contained in the Tax Court’s
ultimate decision in violation of due process. Congress
specifically required the appellate courts to ensure that Tax
Court findings of fact are not clearly erroneous. Duberstein,
363 U.S. at 291 n.13. As Judge Cudahy noted, proper
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application of that standard requires an appellate court to
overturn a finding of fact when,

although there is evidence to support it, the
reviewing court on the entire evidence is left with
the definite and firm conviction that a mistake has
been committed. . . . When findings are based on
determinations regarding the credibility of
witnesses, [clear error review] demands even
greater deference to the trial court's findings. . . .

Pet. App. 89a-90a (quoting Anderson v. City of Bessemer
City, 470 U.S. 564, 573-75 (1985)) (citations omitted).

Yet absent the original trial judge’s findings and report,
Judge Cudahy concluded, the reviewing court simply cannot
perform proper “clearly erroneous” review. The reviewing
court, confronting a finding of fact, cannot tell whether that
finding is due the “greater deference” owed to actual trial
judge findings, or whether that finding is due considerably
less deference precisely because it reflects a rejection of the
original trial judge’s findings.

As Judge Cudahy summarized, “If we are to give ‘even
greater deference’ to the findings of a judge who has heard
the witness whose credibility is at stake, we must inevitably
give less deference to the judge who subsequently reverses
those findings.” Pet. App. 90a. But without the Special Trial
Judge’s original findings and report, it is impossible to
identify which findings are made by the trial judge and which
involve new or modified findings of the Tax Court judge.
Judge Cudahy concluded that this system made it impossible
for him to perform his legal duty to provide proper appellate
review. Pet. App. 94a. He reasoned that this was so whether
or not the Tax Court owed any particular level of deference,
or no deference at all, to the trial judge’s findings. Judge
Cudahy therefore concluded that the Tax Court’s practice,
which regularly and systematically frustrated proper
appellate review, violated due process. He also found that
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the relevant federal statutes should be construed to require
transparency in Tax Court proceedings and to prohibit the
Tax Court’s practice of non-disclosure. Pet. App. 83a.

SUMMARY OF ARGUMENT

I. Secret trial judge reports violate due process and the
appellate review statute, 26 U.S.C. §7482(a), by preventing
proper appellate review in the courts of appeals. Tax Court
Rule 183(c) requires the Tax Court to give deference to the
trial judge’s findings of fact, to presume those findings
correct, and to afford due regard to the circumstance that the
trial judge had an opportunity to observe witnesses and judge
credibility. That Rule gives the trial judge’s findings legally
operative effect in the Tax Court’s final decision. The denial
of access to findings of fact that, by law, carry legal weight in
the final decision of a formal adjudication violates due
process. The Tax Court’s practice precludes the Article III
reviewing courts from determining whether the Tax Court
gave proper legal deference to the trial judge’s findings and
properly treated them as presumptively correct.

That the Tax Court’s practice violates due process is
confirmed by the longstanding historical and contemporary
practice of every other federal judicial or administrative
institution, all of which view disclosure of the original
factfinder’s or hearing officer’s report to be integral to
fundamentally fair adjudicative process. Application of the
balancing test of Mathews v. Eldridge, 424 U.S. 319, 335
(1976) also confirms that the Tax Court’s practice violates
due process. Disclosure of the trial judge’s findings can only
enhance accurate decisionmaking and entails virtually no
cost, given that these findings must already be prepared and
filed with the Tax Court. The proper outcome of the
Mathews balance is reflected in the consensus of both
Congress and other federal rulemakers that such findings
must be disclosed in all other federal judicial and
administrative adjudications.



18

II. Rule 183 permits the Tax Court to overturn a trial
judge’s findings only if “clearly erroneous.” The plain
language and history of the Rule make this clear. See Stone
v. Comm’r, 865 F.2d 342, 345 (D.C. Cir. 1989). The
government’s post-hoc litigation position, that the Rule
requires no deference at all from the Tax Court to its trial
judges, is insupportable.

III. Even if the Special Trial Judge’s report were
considered of no formal legal relevance to the Tax Court’s
final decision — as the government argues - due process
would still require the report’s release. First, failure to
disclose the trial judge’s original findings precludes the court
of appeals from properly applying the clear error standard of
review, as this Court has defined that standard. See
Anderson v. Bessemer City, 470 U.S. 564 (1980).

Second, if the Tax Court judge were somehow viewed as
an original factfinder, Petitioners would be entitled as a
matter of due process to see all the information in front of
that judge when he makes his findings of fact and to address
before that judge the factual issues on the basis of which his
original factfinding determinations are made.

IV. Secret Special Trial Judge reports also violate the
transparency and disclosure requirements in the statutes that
govern Tax Court proceedings. From the inception of the
modern income tax, Congress has imposed special
requirements of transparency and openness for every phase
of Tax Court proceedings. 26 U.S.C. §7461(a); §7459(b).
Section 7461(a) requires that all “reports of the Tax Court
and all evidence received by the Tax Court shall be public
records.” The Special Trial Judge’s report is included in
those terms. And if there were any doubt, the common-law
right of access to judicial records would counsel in favor of
interpreting these statutes to include the Special Trial Judge’s
Report.
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V. Finally, this Court should exercise its supervisory
power to require that the courts of appeals review Tax Court
decisions on the same basis as that used for all other federal
courts and, indeed, all agencies by requiring that the record
include the report of the trial judge who presided at trial,
heard the witnesses, and made recommended, legally
operative findings. The Tax Court’s practice of secrecy is a
stark example of a “depart[ure] from the accepted and usual
course of judicial proceedings” that warrants this Court’s
intervention. See SUP. CT. R. 10(a).

ARGUMENT

I. DUE PROCESS AND THE APPELLATE REVIEW
STATUTE REQUIRE DISCLOSURE OF A TRIAL
JUDGE’S FINDINGS OF FACT THAT HAVE
LEGALLY OPERATIVE WEIGHT IN A COURT’S
FINAL DECISION.

The government has some discretion, within
constitutional constraints, to choose how to construct
institutions of formal adjudication. Once it creates judicial
(or administrative) institutions with certain structures,
however, due process requi