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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

Michelle Bazzetta, Stacy Barker, Toni Bunton,
Debra King, Shante Allen, Adrienne Bronaugh,
AlesaBuitler, Tamara Prude, Susan Fair,
Vderie Bunton and Arturo Zavaa, through his
Next Friend Vaerie Bunton, on behalf of
themsdves and dl others smilarly Stuated,

Plantiffs,
No. 95-73540
V. Hon. Nancy G. Edmunds

Kenneth McGinnis, Director of Michigan
Dep't of Corrections, Dan Bolden,

Deputy Director of the Correctiona Facilities,
Michigan Dep't of Corrections,

Defendants.

ORDER OF COMPLIANCE

This Court having ruled that the Michigan Department of
Corrections' rules, policies and procedures, restricting non-
contact vigts from minor nieces, nephews, shlings, biologica
children of prisoners whose parents voluntarily terminated their
parental rights (other than for abuse or neglect), minors who
are accompanied by adults with power of attorney, and former
prisoners, and imposing a ban on vists for substance abuse
misconducts, violate Plaintiffs condtitutiond rights protected
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by the First, Eighth, and Fourteenth Amendments to the
Condtitution and this ruling having been affirmed in its entirety
by the Sixth Circuit Court of Appedls, and the mandate having
issued on May 2, 2002,

IT ISHEREBY ORDERED that Defendants are enjoined
from enforcing Rule 791.6609 (11)(d), PD 05.03.140 (BBB)
(4) or any rule, palicy or procedure which bans, restricts,
prevents or limits vidtation based on prior or future
misconducts for substance abuse;

IT ISFURTHER ORDERED that Defendants shal take
al sepsto remove dl redtrictions on vistation imposed asa
result of two or more guilty findings for substance abuse
misconducts on or before the end of business on May 17, 2002.
Defendants shdl natify dl fadilities of thelifting of the ban on
vigtation imposed on prisoners who were found guilty of two
or more substance abuse misconducts, or reimposed for a
subsequent substance abuse misconduct, posting a notice by
the end of business on Friday, May 17, 2002 and shall post a
notice at each fadility advising Plaintiffs that vistation shall
recommence on Saturday, May 18, 2002,

IT ISFURTHER ORDERED that Defendants shdl
prepare arevised vistor gpplication form which deletes the
restrictions for minor nieces, nephews, biologica children of
prisoners whose parents voluntarily terminated their parental
rights (other than for abuse or neglect), minorswho are
accompanied by adults with power of attorney, and former
prisoners, and provide copies of the revised formto dl
facilities on or before the end of business May 20, 2002.
Sufficient gpplication forms shal be available for digtribution
to any prisoner requesting aform and notice shdl be
prominently posted a dl facilities to advise plaintiffs of the
availability of the revised forms. The department shdl facilitate
the mailing of dl forms, including the provison of postage for
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indigent prisoners in the same manner as currently used for the
processing of legd mail, and forms shdl be available for
vigtors at the front desk.

IT ISFURTHER ORDERED that Defendants shdl alow
changes in prisoners visting forms during the thirty days
following the availability of the revised forms, and shall
promptly process the completed application forms within one
week from receipt of the completed application and shall
aovise gpplicants of the availability or denid of vigtswithin
two days of the completion of the review process. Defendants
shdl provide notice to Plaintiffs counsd of al denids of
vigtation gpplications, by providing a copy of the gpplication
and the decison and basisfor the denid;

IT ISFURTHER ORDERED that Defendants are enjoined
from denying vists by minor nieces, nephews, biological
children of prisoners whose parents voluntarily terminated their
parental rights (other than for abuse or neglect), children
brought for vigits by adults with power of attorney, and former
prisoners based on any and all rules policies and procedures
that were found to be uncongtitutiond by this court’ s opinion
of April 10, 2001;

IT ISFURTHER ORDERED that the vists may take
place on either a contact or non contact basis. If Defendants
choose to have the vidits non contact, the visits shal bein
accordance with the number of vigts, number of vistors,
frequency and length dlowed each prisoner according to their
custody level and location;

IT ISFURTHER ORDERED that the injunction enforcing
Rule 791.6609(1l)(d) applies to contact as well as non-contact
vigtation, and Defendants may not impose a non-contact
redriction on the reingtatement of visits unless such redriction
is otherwise authorized by
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Department regulations.

IT ISFURTHER ORDERED that Defendants provide a
copy of dl implementing forms, memos, reports on denids,
grievances on vigtation related to these rules, together with all
reports on compliance.

19

Nancy G. Edmunds

U.S. Didtrict Judge
Dated: May 16, 2002

Filed: May 16, 2002
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

Michelle Bazzetta, Stacy Barker, Toni Bunton,
Debra King, Shante Allen, Adrienne Branaugh,
AlesaButler, Tamara Prude, Susan Fair, Vderie
Bunton, and Arturo Bunton, through his next friend
Vderie Bunton, on behdf of themsdvesand dl
others amilarly stuated,

Pantiffs- Appellees,
V. No. 01-1635

Kenneth McGinnis,

Director of Michigan Department of
Corrections, and Michigan Department
of Corrections,

Defendants- Appellants.

Apped from the United States Digtrict Court
for the Eastern Didtrict of Michigan a Detroit.
No. 95-73540--Nancy G. Edmunds, Didtrict Judge.
Argued: November 30, 2001
Decided and Filed: April 10, 2002

Beforee MERRITT, CLAY, and GILMAN, Circuit Judges.
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COUNSEL

ARGUED: LisaC. Ward, OFFICE OF THE ATTORNEY
GENERAL, CORRECTIONS DIVISION, Lansing, Michigan,
for Appellant. Deborah A. LaBelle, LAW OFFICES OF
DEBORAH LaBELLE, Ann Arbor, Michigan, for Appellee.
ON BRIEF: LisaC. Ward, Leo H. Friedman, Mark W. Matus,
OFFICE OF THE ATTORNEY GENERAL, Lansing,
Michigan, for Appelant. Deborah A. LaBdle LAW
OFFICES OF DEBORAH LaBELLE, Ann Arbor, Michigan,
PatriciaA.  Streeter, Detroit, Michigan, for Appellee. Jil M.
Wheaton, DYKEMA GOSSETT, Detroit, Michigan, Michael J.
Steinberg, Kary L. Moss, AMERICAN CIVIL LIBERTIES
UNION FUND OF MICHIGAN, Detroit, Michigan, for Amici
Curiae.

OPINION

MERRITT, Circuit Judge. Plaintiffs, aclass of prisoners
incarcerated by defendant Michigan Department of
Corrections, and ther prospective vistors, sue the department
under 42 U.S.C. § 1983, claiming that restrictions on prison
vigtation imposed in 1995 violate their rights under the Firs,
Eighth, and Fourteenth Amendments.

In 1995, Michigan's Department of Correctionsissued new
regulations limiting who can vist prisoners. The regulaions
chdlenged by plaintiffs (1) banned vidts from prisoners minor
brothers, ssters, nieces and nephews, (2) banned dl vists by
prisoners children when parenta rights had been terminated;
(3) banned dl vigts by former prisoners who are not
immediate family; (4) required that visting children be
accompanied by a parent or lega guardian, and (5)
permanently banned visitors, gpart from atorneys and clergy,
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for prisoners who twice violated the department's drug abuse
policies.

The new regulations were aresponse to growth in
Michigan's prison population in the early 1990s and the
resulting increase in the number of vigtors. Department
officias bieved the increase in vistors made supervisng
visgts more difficult and smuggling of drugs and weapons more
difficult to stop. Officials dso decided that the increased
number of vigting children was a problem because it was
difficult for prison guards to supervise children and because the
prison environment was bad for the children. We note that
there are two kinds of visits, contact and non-contact. Contact
vigtsdlow physical contact between a prisoner and vistors,
and occur in meeting rooms supervised by prison guards. Non
contact vigts occur when a prisoner and vistors St in separate
rooms, but can see one another through a clear window and
speak on atelephone. JA. at 2506-51.

In 1995, plaintiffs challenged the new regulations, assarting
they violated plaintiffs Frgt, Eighth, and Fourteenth
Amendment rights. The department defended the
condtitutiondity of the regulaions, arguing they were only
applied to contact visits, to which prisoners have no absolute
right. The digrict court found plaintiffs chalenge to the
permanent ban on vistors for substance abuse violations was
not ripe, but upheld the other regulations as they applied to
contact vigts. See Bazzetta v. McGinnis, 902 F. Supp. 765
(E.D. Mich. 1990). We affirmed its decison, holding that
"thereis no inherent, absolute right to contact vists with
prisoners,” Bazzetta v. McGinnis, 124 F.3d 774, 779 (6th Cir.
1997) (emphasis added), but we did not address whether
prisoners have aright to non-contact visits. See Bazzetta v.
McGinnis, 133 F.3d 382, 383 (6th Cir. 1998). Subsequently it
turned out that the department serioudy mided us and was
applying the regulations to dl visits, contact and nortcontact.
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Paintiffs again brought suit chalenging the regulaions, this
time as gpplied to non-contact vigts. All of the regulaionsin
question gpply to noncontact vistors who communicate with
prisoners by phone and view them through glass walls.

After abench trid, the didrict court found for the plaintiffs.
See Bazzetta v. McGinnis, 148 F. Supp. 2d 813 (E.D. Mich.
2001). It held thet the regulations limiting visits infringed on
prisoners Firs Amendment right of intimate association and
were not reasonably related to avalid penologica objective,
and that the permanent ban on vistors for two violations of the
drug abuse policy infringed on prisoners Firss Amendment
right of intimate association, was not reasonably related to a
valid penologica objective, was crud and unusud punishment
in violation of the Eighth Amendment, and wasimposed in a
manner violating prisoners Fourteenth Amendment due
process rights. Defendants timely appealed.

Analysis
A. Prisoners rights and legitimate restrictions

"Prison walls do not form a barrier separating prison
inmates from the protections of the Condtitution." Turner v.
Safley, 482 U.S. 78, 84 (1987). "A prison inmate retains those
Firsg Amendment rights that are not inconsistent with his satus
as aprisoner or with the legitimate penologica objectives of
the correctional sysem.” Pell v. Procunier, 417 U.S. 817, 822
(1974); accord Shaw v. Murphy, 532 U.S. 223, 228 (2001)
("incarceration does not divest prisoners of al condtitutional
protections’).

The First Amendment guarantees individuads the right to
freedom of association, and prisonersretain their First
Amendment rights to the extent that the rights do not conflict
with their status as prisoners and the legitimate demands of the
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prison system. See Pell, 417 U.S. at 822. Until now, this Court
has not addressed whether prisonersretain the right to freedom
of association. See Long v. Norris, 929 F.2d 1111, 1118 (6th
Cir. 1991) ("In the Sixth Circuit we have not decided the
degree to which prison inmates retain their freedom of
asociation”). This question is squarely before us now. For
plaintiffs to make out their clam under § 1983, they must

retain some right to freedom of association, contrary to
defendants assertion that there are no such rights.

We hold that prisoners do retain alimited right to freedom
of association--specificaly non-contact vists with intimate
associates--even while incarcerated. Thisfollows clearly from
Pell, where the Supreme Court held that a prisoner retains a
Frst Amendment right unlessit isincompatible with
incarceration. See 417 U.S. 822. Imprisonment does sharply
limit inmates right of association. For instance, prisoners who
pose a security risk have no right to remain in the generd
prison population, see Hewitt v. Helms 459 U.S. 460, 468
(1983) (holding temporary, nonpunitive transfer to
adminigtrative segregation does not violate a prisoner's
condtitutiond rights), and prisoners have no conditutiond right
to contact visits, see Bazzetta, 133 F.3d at 383 (holding
prisoners have no condtitutiond right to contact visits); accord
Thornev. Jones, 765 F.2d 1270, 1274 (5th Cir. 1985) (holding
incarcerated individuals maintain no right to physica
association). But the right of association is not wholly
extinguished by imprisonment.

In support of its clam that inmates retain no right of
association, the department cites Supreme Court cases which
hold that prisoners do not have aright to unfettered or contact
vidgts. See, e.g., Kentucky Dept. of Corrections v. Thompson,
490 U.S. 454, 460 (1989) (inmates have no right to "unfettered
vigtaion"); Jonesv. North Carolina Prisoners Labor Union
Inc., 433 U.S. 119, 125 (1977) (upholding ban on inmate union
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organizing and group mestings); Pell, 417 U.S. at 826
(upholding ban on vidits by journaists). None of these cases,
however, say that prisoners have no right to visitation, and
severd caution that they should not be read to reach such a
concluson. In Thompson, the Court warned that “[n]othing in
the court's opinion forecloses a clam that a prison regulation
permanently forbidding al viststo some or dl prisoners
implicates the protections of the due process clause in away
that the precise and individualized redtrictions’ a issue there
do not. 490 U.S. at 465 (Kennedy, J. concurring). In Pell, the
Court upheld a ban on vigits from journdigts, but noted that the
regulation was permissible in part because prisoners retained
"an unrestricted opportunity to communicate with the press or
any other member of the public through their families, friends,
clergy, or attorneyswho are permitted to vist them at the
prison." 417 U.S. a 825. Far from holding that prisoners had
no right to vists, the Pell Court analyzed the new restrictions
before upholding them, and stated that it would not defer to
prison officias when there was "substantia evidencein the
record to indicate that the officids [had] exaggerated their
response” to aproblem. Id. a 827. Close andlyssis especidly
appropriate when, asis the case here, the challenged
redrictions interfere with family reationships, incuding the
parent-child bond, specialy protected by the Condtitution. See,
e.g., M.L.B.v.SL.J, 519 U.S. 102, 116 (1996) ("Choices
about marriage, family life, and the upbringing of children are
among associationa rights this Court has ranked as of basic
importance to our society, rights sheltered againgt the State's
unwarranted usurpation, disregard, or disrespect” (interna
citations omitted)); Moore v. City of East Cleveland, 431 U.S.
494, 499 (1977) (thereisa"private realm of family life which
the state cannot enter” (citation omitted)); Pierce v. Society of
Ssters, 268 U.S. 510, 534 (1925) (parents have the liberty to
"direct the upbringing and education” of their children).
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Thefact that a prison regulation interfereswith a
congtitutiona right does not mean it will be struck down. In
mogt Stuations, when evauating such aregulation, federd
courtswill defer to state prison officias reasoned judgment
that the regulation is necessary and appropriate.

[T]he problems of prisons in America are complex
and intractable, and . . . they are not readily
susceptible of resolution by decree. Running aprison
isan inordinately difficult undertaking that requires
expertise, planning, and the commitment of resources.
... Prison adminigration is, moreover, atask that has
been committed to the respongbility of [the
legidative and executive] branches, and separation of
powers concerns counsd a policy of judicid restraint.

Turner, 482 U.S. at 84-85. In Turner v. Safley, the Supreme
Court laid down a deferentid test for evaluating such
regulations. "when a prison regulaion impinges on inmates
condtitutiond rights, the regulaion isvdid if it is reasonably
related to alegitimate penologica interest.” 1d. at 89. In
applying this broad standard, we ask a series of questions:
whether thereis avdid connection between the regulation and
apenologica interest; whether prisonersretain an aternative
means of exercising the right; whether assertion of the right
will have aggnificant effect on guards and other inmates, and
whether prisoner officials have ready dternativesto the
infringing regulaion. Seeid. at 89-90. "Aslong as prison
authorities present evidence to support their judgment that
prison security will be undermined in the absence of a
chdlenged regulation, we will not subgtitute our judgment for
thers" Brown v. Johnson, 743 F.2d 408, 412-13 (6th Cir.
1984).
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B. The Department's Restrictions on Visitors

Faintiffs ask usto strike down the regulaionsif we find
they dgnificantly infringe vistors Frst Amendment rights
The Supreme Court has made clear, however, that such an
gpproach would unreasonably congtrain the corrections system.
We therefore andyze the regulations solely as they infringe on
prisoners rights. See Thornburgh v. Abbott, 490 U.S. 401, 410
n.9 (1989) (heightened scrutiny is not gppropriate evenin
circumstances where a prison regulation affects rights of both
prisoners and outsiders).

1. Minor brothers, sisters, nieces, and nephews.--The firgt
chdlenged regulation forbids vigts from aminor child "unless
he or she be the child, stepchild, or grandchild of the prisoner
or an emancipated minor." Mich. Admin. Code § 791.6609(2).
nl Plantiffs challenge this ban to the extent it prevents vigts
from prisoners siblings, nieces, and nephews.

nl After the digtrict court handed down its opinion,
Michigan moved to change its policy and dlow vigts from
minor sblings. Appdlant's Br. & 7. As Michigan did not
make this change until after the district court handed down
its opinion, however, and because it 4ill defends its right
to impose this or any other redtriction on vidts, we address
the regulation here,

At trid, the department claimed this restriction was needed
to reduce the number of visitors to manageable levels, to sop
smuggling, and to protect children from expaosure to the prison
environment. On appedl, the department does not offer a
specific defense of this particular regulation or the other
regulations, ingtead it asksthis court to hold there is no right to
vigtation, or dternatively Smply to defer to its judgment that
the measures are necessary to ensure prison safety. For the sake
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of thoroughness, we address claims made by the department at
trid.

Firdt, the department claimed the regulation was necessary
to reduce the number of visitors, who it said were
overwheming prison facilities. Department officids hoped the
new regulations would reduce vigts by 10-15%, at which point
they apparently bdlieved visits would again be managesble.
After the new regulations were passed, the department’s figures
show, vistsfdl by hdf. See Bazzetta, 148 F. Supp. 2d at 820-
21. Like Digtrict Judge Edmunds, we view the banning of vists
from minor sigters, brothers, nieces, and nephews as an
exaggerated response to perceived problemsin prison
vigtation. The record shows that, when the defendants
implemented the new regulations, they had no idea how many
vigtors would be affected by them, or what the effect would be
on vigtors and inmates. Seeid. at 821. In light of these facts,
the regulations appear as attempts not to manage visits but to
end them. Had prison officids merely wished to reduce the
number of visting children, they had a hand less stringent
dternatives, including banning vigits from unrdaed children,
which would have reduced visitors without straining close
family ties.

The department aso clams that the new regulations are
required to stop smuggling and to protect would-be child
vigtors. It offers no data or expert testimony to support these
clams, relying instead on prison officids "vast experience’ to
judtify the regtrictions. Appellant's Br. a 10. Asthe digtrict
court pointed out, non-contact visits prevent both smuggling
by, and possble assaults on, child vistors. Prison officids so
sated that they opposed alowing children to visit because
viditing would cause the children to become "too comfortable'
with prisons and, we presume, lead them to alife of crime. See
Bazzetta, 148 F. Supp. 2d at 824. This determination isfor
parents to make, not prison officials. Prison officias do not
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gandin loco parentis for vidting children; and the desire to
meake children frightened of prison, or of relativesin prison,
has little to do with maintaining prison safety, the Sated
objectives of the regulations.

The department also defended the regulations by arguing
that letters and phone calls are adequate dternatives to visits
for inmates who wish to kegp in touch with minor reations.
That isnot the case. At trid, unchalenged expert testimony
showed that 40 to 80% of inmates are functiondly illiterate,
unable to compose a letter. Phone calls are also unsatisfactory.
They are monitored by department staff and terminated after a
few minutes. Seeid. at 818 n.2.

While the department offered no clear benefits to be gained
from excluding prisoners minor siblings, nieces, and nephews,
plantiffs offered over a dozen witnesses who testified to the
myriad of ways the restrictions on minor vistors disrupted
family relaionships, particularly where prisoners had
performed parental duties for their sblings, nieces, or nephews.
Seeid. at 829-30.

For the above reasons, we find that the department's
prohibition on non-contact vigts from inmates minor shblings,
nieces, and nephews is not reasonable related to alegitimate
penologica god. The digtrict court's decision is affirmed.

2. When parental rights are terminated.--The second
chdlenged regulation forbids a prisoner's natura child from
vigting if "[t]he parentd rights of the prisoner to the child have
been terminated.” Mich. Admin. Code § 791.6609(6)(a).
Paintiffs chalenge this regulation only asit has been applied
to vigts from children whaose parents have voluntarily
surrendered their parentd rights so a child could be placed for
adoption; they do nat, presumably, chalenge the ban on vidts
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from children when the parents rights were terminated for
abuse or neglect. Plaintiffs Br. at 35.

The department offers no specific reason why it decided to
ban visits from these children, except its generd desire to
reduce the number of vistors and protect children. We have
dready stated why these reasons are not sufficient to ban visits
from minor sblings, nieces and nephews. For identical reasons,
we hold these reasons are dso not sufficient to block visits
from an inmate's child, when the inmate has voluntarily
surrendered parenta rightsin the child's best interests. Asthe
digtrict court noted, in such stuations " contact between parent
and child is an important ongoing need for both parent and
child." Bazzetta, 148 F. Supp. 2d at 832. In one instance, the
department's policy prevented a thergpist-recommended and
court-ordered vist from a child recently placed for adoption,
threstening the childs well-being. JA. at 2763-68. A ban on
such viditsis not reasonably related to a legitimate penologica
interest. We affirm the digtrict court's decison.

3. Former prisoners.--The third chalenged regulation bans
visitsfrom "a prisoner, aformer prisoner, a probationer, or a
paroleg" other than a prisoner'simmediate family. Mich.
Admin. Code § 791.6609(7). Thisregulation is intended to
prevent "illegd or disruptive activity occasioned by such
vigts" Bazzetta, 148 F. Supp. 2d at 832. Like the other
challenged regulations, this had significant unintended
conseguences. [n many ingtances, "exclusion of former
prisoners creates significant hardship on friends and family,
including instances where former prisoners have been
completely rehabilitated and have served as social workers or
governmenta ombudsmen.” 1d. In oneingtance, a child was not
alowed to vigt to her imprisoned mother because the only
adult available to bring her was the child's father, who was not
married to the mother (and so not “immediate family™) and
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who had been convicted of a crime 23 years before. JA. 5713-
15.

Itisacloser cal whether thisregulation is reasonably
related to alegitimate penologica objective. The asserted god,
the prevention of disruption by ex-convicts, is alegitimate
penologica objective. A blanket ban on dl noncontact vists by
former inmatesis, however, an exaggerated response to the
problem raised by visits with ex-convicts. It prevents vistors
with legitimate reasons for seeing prisoners, such as socid
workers, from doing so0. The department has at hand a ready
dternative for weeding out disruptive visitors: dl vistors must
pass a department screening procedure before getting
permission to vigt. This gives department officias an
opportunity to stop would- be troublemakers. We aso observe
that the department has no working procedures for making
reasonable exceptions to this ban. While department
regulations state a warden can grant awaiver of the ban when
it isin the best interests of the prisoner, see Mich. Admin.
Code § 791.6609(3), in practice some wardens appear to refuse
to grant any waivers. See JA.  5713-15. Wefind that such an
inflexible ban on former prisonersis not reasonably related to a
legitimate penologica objective, and uphold the digtrict court's
decision.

4. Children must be accompanied by immediate family or
legal guardian.--The fourth challenged regulation requires that
children who do vist be accompanied by an immediate family
member or lega guardian. Mich. Admin. Code § 791.6609(5).
Before 1995, children were dso alowed to visit when
accompanied by an adult with avalid power of attorney.
Faintiffs argue that this was sufficient to guarantee achild's
safety, and ask that the status quo ante be restored. Prison
officias submitted no reasons for changing the policy, except
their wish to reduce the overdl number of visitors and protect
children. A few officids did voice concerns that a power of
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attorney could be forged, but they did not cite asingle instance
where such aforgery had occurred in the past, nor were they
able to explain why someone would wish to commit such a
forgery. Seeid. at 833.

The judtification for this policy isweek, but the harm done
IS readily apparent. Asthe ditrict court found, "unrefuted
evidence submitted by plaintiffs. . . [showed that] many
prisoners, especialy women, do not have another immediate
family member available to bring ther child to vist," and
indituting aguardianship for the children involved a"complex
legdl . . . procedure" beyond the resources of many prisoners.
Id. The ban on vigts from children unaccompanied by a
guardian or immediate family member is thus for many
prisoners a ban on vigits from their children. The department
has produced no credible penologica objective to be met by
such acrud policy. We uphold the district court's decison.

C. The Two-strikes ban for substance abuse

The department also issued aregulation imposing a
"[ p] ermanent ban [on] dl vigtation (other than attorneys or
clergy) for prisoners with two or more mgor misconduct
charges of substance abuse." Mich. Admin. Code. §
791.6609(11) (emphasis added). The regulation was part of a
"zero tolerance" approach to drug abuse, intended not to
prevent smuggling, but to punish prisoners caught with drugs.
See Bazzetta, 148 F. Supp. 2d at 843. Maor misconduct
chargesissue for possession of narcatics, acohol, unauthorized
prescription drugs, or drug parapherndia, or for falureto
submit to adrug test. They are not crimina convictions, but
adminigtrative punishments issued by prison authorities after a
hearing. According to regulations, the ban may be imposed
after two violations, with the approva both of an inmate's
warden and the department's director. n2
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n2 Here are the rlevant regulations:

BBB. . . . The Director may permanently redrict al
vigts for a prisoner who is convicted of any of the

4. Two or more violations of the mgor misconduct
charge of substance abuse.

CCC. If a prisone has been found quilty of the
conduct set forth in Paragraph BBB, the warden shdl
recommend that dl vidts be permanently redtricted. She
ghdl submit the recommendation, dong with Al
supporting  documentation, to the appropriate [regiona
prison adminigrator]. The [adminigrator] shdl review and
forward the recommendation to the [|Deputy Director for
review. If the []Deputy Director agrees that the redtriction
is warranted, the recommendation shdl be submitted to
the Director for afina determination. . . . .

FFF. The Director may remove a redriction upon
written request of the warden or redricted prisoner,

2. The redtriction shdl not be considered for
removal until at least two years after impogtion . . . if
it is based on two or more violations of the mgor
misconduct charge of substance abuseif one or both
of the charges were for possession or use of any
prohibited substance other than alcohal. . . .

GGG. If digble for removd of the redtriction . . . a
prisoner may request remova of the redriction by sending
a written request to the warden of the facility where the
prisoner is housed.
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1 If the prisoner is digible for remova of the
redriction, the warden dhdl submit hisher written
recommendation, adong with the prisoner's written request
if one was submitted, to the appropriate [regiond prison
adminigrator]. The [adminidrator] shdl review and
forward the documentation to the [Correctiond Fecilities
Adminigration] Deputy Director. The [] Deputy Director
sdl review the requet and make a written
recommendation to the Director for a find determination.
If denied, the Director shdl determine when the prisoner
may regpply for removal of the restriction.

Bazzetta, 148 F. Supp. 2d at 833-34 (quoting Michigan

Department of Corrections policy directive 05.03.140)

Department regulations state that inmates may request the
ban be lifted after two years, but it provides officias "no
ascertainable criterid’ for evauating these requests. 1d. at 839.
While ahearing is required before a substance abuse violation
IS assessed againgt a prisoner, no hearing is required before
imposing the permanent ban, nor are prison officias required
to explain why aban wasimposed. Seeid. at 838 n.39.

In practice, as the district court amply documented, the
department has imposed visitation bans capricioudy and
according to no reviewable standards. Between 1995 and 2000
only 41% of prisoners with two violations received permanent
vigtation bans. Id. at 837. Bans were often not imposed until
well after a prisoner incurred the violations, an average of
seven months passed between a second substance abuse
violation and the imposition of aban, and in afew casesthree
years passed between a second violation and the start of the
ban. Id. at 837-38. Nor isthe ban only imposed after two
"serious’ violations, on occasion it isimposed for what is
effectively asngle drug infraction. One inméate received a
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permanent ban after being found in possession of marijuana
(violation #1) and then testing positive for the drug 75 minutes
later (violation #2); another received a permanent ban after
throwing a packet of marijuana on the ground (violation #1)
then being found with another on his person during the ensuing
search (violation #2). 1d. at 838 n.39.

Most troubling, once aban isimposed it can only be
removed at the discretion of prison officids, who need not
explain their decisons and may continue the ban for any
reason or no reason & al. The department has described the
ban as atwo-year ban, but in fact it is a permanent ban that
may be removed after two years. Nor isit continued only for
serious infractions; as the didirict court determined, the
department has turned " permanent restrictions for substance
abuse. . . into atool for generd behavior management, where
redrictions are routinely continued on the basis of behavior for
which policy does not authorize avigting restriction in the first
place” Id. at 844.

1. The Turner test--This harsh and arbitrary ban does not
meet even theforgiving Turner standard. Deterring prisoner
drug abuseis alegitimate penologica god. At trid, however,
department officias produced only anecdotal evidence to show
that the permanent ban on visitors has deterred drug abuse in
the prison population. Once viditation is banned, there are no
essy dternatives for kegping ties with family and friends
outside prison. Brief phone calls cannot subgtitute for seeing a
loved one, nor does the liberty to send and receive letters mean
much to functiondly illiterate prisoners. Findly, prison
officias have a ther disposa many other congtitutiona means
of punishing prisonersfor violating drug rules. Thereis no
reasonabl e relaion between the permanent ban and alegitimate
penologicd interest.
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2. Cruel and Unusual Punishment and due process--The
permanent ban on visitors aso violates the condtitution's ban
on crud and unusud punishments, and the protections of the
due process clause. See U.S. Congt. Amis. VIII, X1V. The
Eighth Amendment protects inmates not only from
disproportionate and cruel sentences, but dso from
disproportionate and cruel conditions of confinement. See
Estelle v. Gamble, 429 U.S. 97, 103 (1976). "Conditions must
not involve the wanton and unnecessary infliction of pain, nor
may they be grosdy disproportionate to the severity of the
crimewarranting imprisonment.” Rhodes v. Chapman, 452
U.S. 337, 347 (1981). A prison officid's actions violate the
Eighth Amendment when (1) they are "sufficiently serious’ to
deprive an inmate of the "minimd civilized measures of lifés
necessities” and (2) the official knows of and disregards the
sgnificant risk they pose to an inmate's hedth and safety.
Farmer v. Brennan, 511 U.S. 825, 834, 837 (1994). "[A]
factfinder may conclude thet a prison officid knew of a
subgtantid risk from the very fact therisk was obvious.” Id. at
842

Both those conditions are met here. Asthe digtrict court
found, depriving an inmate of dl vistorsfor a period sretching
indefinitely into the future is an extremey harsh messure,
removing the "single most important factor in gabilizing a
prisoner's mental hedlth, encouraging a positive adjustment to .

. . incarceration, and supporting a prisoner's successful return
tosociety." Bazzetta, 148 F. Supp. 2d at 851. It "goesto the
essence of what it means to be human; it destroys the socid,
emotiona, and physica bonds of parent and child, husband and
wife, body and soul. Nothing could be more fundamenta.” 1d.
at 855. It far exceeds punishments meted out by any other state
prison system for comparable violations. Seeid. at 835. The
second condition is aso met, for the harm the ban does
prisoners should be dear to any prison officid minimaly
concerned with prisoners welfare. Extensive evidence supports
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the digtrict court's finding that the "restriction has been
imposed with a callousness that could serve as the definition of
ddiberateindifference 1d.

Finaly, asimpaosed the punishment violated prisoners due
process rights. Not every prison deprivation merits due
process, for a punishment to require due process it must exceed
the sentence imposed in anotably "unexpected manner,”
Sandin v. Conner, 515 U.S. 472, 483 (1995), or condtitute a
change in conditions of confinement that amountsto a
"grievousloss.” Vitek v. Jones, 445 U.S. 480, 488 (1980).
Applying these measures, we find that a complete ban on al
vidtorsis such agrievousloss that it infringes on aliberty
interest protected by substantive due process. Imprisonment
inevitably limits who can visit a prisoner, but it does not
dissolve inmates marriages nor end their parenta rights. A
complete ban on dl vistors cuts the prisoner off from dl
persond ties, condituting quaitatively grester isolation than is
imposed by a prison sentence, and is an atypica and significant
hardship far beyond the expected hardships of prison.

At aminimum, some natice and hearing is required before a
prisoner is deprived of a condtitutiondly protected liberty
interest, the degree of protection varying with the interest. See
Vitek, 445 U.S. at 494-95. Though Michigan inmates are given
a hearing before being found guilty of a pecific drug offense,
they receive no natice or hearing before officias impose the
permanent ban. Once the violations are recorded, the ban is
imposed or removed at the unfettered discretion of prison
officids. Such aprocedure fdls far below the demands of due
Process.

We agree with the digtrict court that the permanent ban on
vigts following two drug violations violates the Fird, Eighth,
and Fourteenth Amendments to the congtitution.
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Conclusion

Under our condtitution, even those lawfully imprisoned for
serious crimes retain some basic condtitutiona rights. Instead
of crafting policies that would legitimately meet the very red
need to maintain order in prisons, the department has
implemented a series of hgphazard policies that violated these
rightsand did real harm to inmatesin its care. It then defended
these policies not with reasoned arguments, but with
misdirection and demands that federa courts blindly defer to
corrections officias. Prison officids have great leeway to
govern prisons and prisoners as they seefit, if they can provide
even amodicum of proof that a particular policy is desrable
and sarves | egitimate ends. Here, as Judge Edmunds found in
the case below, the department was unable to offer any
convincaing judtification for its policies.

Y ears ago Winston Churchill made a telling statement about
prisoners. "[a calm and dispassonate recognition of the rights
... even of convicted criminads againgt the state, a constant
heart-searching by dl those charged with the duty of
punishment . . . .these are the symbolsin which the treatment
of crime and criminals mark and measure the stored-up
drength of anation." Speech in Parliament, Hansard column
1354, 20 July 1910. In the present case, the regulationsfall
below minimum standards of decency owed by acivilized
society to those who it has incarcerated.

The digtrict court's decison is AFFIRMED.
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OPINION:

FINDINGS OF FACT AND CONCLUS ONSOF LAW
INTRODUCTION

Pantiffs, inmates of the Michigagn Depatment of
Correction and their prospective vidtors, brought this suit
agang the Director of the Depatment chalenging various
redrictions on vidtaion. Specificdly, Pantiffs chdlenge
redrictions which 1) prohibit vists by dgblings nieces and
nephews who are under eighteen years old; 2) prohibit vists by
children whose prisoner parents have had thelr parentd rights
terminated (even when that termination is voluntary); 3)
prohibit vigts from former prisoner's who are not immediate
family; 4) require vidting children to be brought by a parent or
legd guardian; and 5) impose a permanent ban on vidtation for
any prisoner who has been found guilty of two substance duse
misconducts.

With respect to clams 1 through 4, this Court issued two
previous decisgons, dffirmed by the Sixth Circuit Court of
Appeds, upholding the redrictions in the context of contact
vigts. Thus the only remaining issue on dams 1 through 4 is
whether the redrictions are conditutional in the context of non-
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contact vigts. Clam 5 was not ripe a the time of the earlier
decisons and is addressed here for the first time.

In support of ther clams Hantiffs presented testimony
from a number of MDOC officids, present and former inmates,
and from severd experts and family members.

Marjorie VanOchten was the MDOC adminidtrator of the
Office of Policy and Hearings until January 2000; she drafted
the rules a issue in this case. Although she had been an
executive leve officid of the MDOC for over twenty years,
she was criticd of many agpects of the vidtation redtrictions,
incduding the excluson of minor gblings, nieces and nephews,
the requirement that a minor child be accompanied ty a parent
or legd guadian, and the pemanent ban on vigtation
following two subgstance abuse misconducts She tedtified
about her own concerns, concerns raised by the public, and
about the procedural history and problems related to the
restrictions.

Sudlen Scarnecchia, Associate Dean for Clinica Affars at
the Univerdty of Michigan Law School, tedtified as an expert
on the subject of incarcerated parents. She was particularly
criticd of the rule requiring a minor child to be accompanied
by a parent or legd guardian and the rule precluding vists by a
child whose prisoner/parent had terminated parentd rights.

Dan Bolden, the Deputy Director of the MDOC since 1984,
was cdled by Pantiffs for cross-examinaion. He tedified
about the penologica objectives of the rules and procedures
used by the MDOC to draft the redtrictions, and the reasons the
Depatment had for deciding on paticular exclusons and
sanctions. He was crossexamined extensvdy on the
judtification for exduding minor ghlings, nieces and nephews,
on the efficacy of usng non-contact vidtation to address his
various concerns, and on the procedurd problems (inconsistent
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enforcement, lack of notice and sandards) related to the
permanent ban on vigtation following two subdance abuse
misconducts.

Phillip Creekmore, cdled by Hantiffs as one of ther
experts, was asked to compile data supplied by the MDOC and
summarize it in exhibit form. See As' Exs. 41-48, 50-51. The
datistical data compiled by Creekmore primarily addressed the
issues of volume (induding ealy temingtion of vigts),
misconducts related to vigts and the incondstences in the
enforcement of the permanent ban.

Bary Mintzes is a psychologis who worked for the
MDOC from 1970 to 1982, including podtions as
adminidrative asssant to the director, and warden of the
facilies a Kinross and Jackson.  In criticiziing  the
Depatments permanent ban on vigtation following two
substance abuse misconducts, Dr. Mintzes tedtified about the
importance of vigtation to prison management, as well as for
the rehabilitation of the prisoner. He dso tedtified that the use
of vidtation standards and nor+contact booths would have been
more than adequate to meet the penological objectives stated
by the Depatment, without excluding whole caegories of
vigtors.

Joan Yukins, the waden of the women's facility in
Plymouth (Scott), was cdled as an adverse witness. She
tedtified about the impact of the redrictions concerning minor
children, paticularly as they affect women prisoners, and she
was aso cross-examined about the procedurd difficulties she
and the inmates encountered in connection with the permanent
ban (inconsgtent enforcement, inadequate or confusing notice,
absence of criteria for restoration of privileges, collaed
consequences).
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Dr. Terry Kupers, a psychiatrist with extensve background
in correctional issues, was one of Paintiffs key witnesses. Dir.
Kupers tedtified about the importance of vigtation to the
mental  hedlth, dability, and rehabilitation of the prisoner. He
commented on the impact of incarceration on family bonds,
and the additiond impact caused when vigtation is redtricted;
he tedtified to the inadequacy of telephone cdls and letters as
dterndives, paticularly where children are involved. Although
Dr. Kupers touched on a number of topics relaed to the
vigtation redrictions, the primary thrust of his testimony was
the socid and psychological damage caused by the permanent
ban on vidtaion, the counterproductive effect on long term
drug ause and the prisoner's reintegration with society, the
dedtruction of maritd and family rdationships, and the crudty
involved in the Depatment's denid of a basc human need. He
ds tedified tha Michigan's vigtation redrictions ae an
excessve response to problems with much better dternative
solutions, and that Michigan's use of vigtation sanctions in this
manner is unigue among prison Management regulations.

Mantiffs dso cdled a number of prisoners, former
prisoners, and family members who tedtified about the impact
of the vaious redrictions on ther family reaionships and
menta hedlth.

Defendants did not chalenge or contradict any of Plantiffs
experts with experts of ther own. Insead they rdlied on the
tetimony of a number of MDOC witnesses to support the
penologica objectives of the rules and to otherwise counter
Plantiffs dams

Kenneth McGinnis, Director of the MDOC from 1991 to
January 1999, tedtified concerning the penological objective of
mantaining security with the increesing volume of vistors He
tedtified to security concerns involving minor children, and he
discussed the impact of the vigtation standards introduced in
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1995. With respect to the permanent ban on vistation, Mr.
McGinnis tedtified about his desire for a zero tolerance policy
to get a the problem of drug abuse within the system, which he
considered to be ongoing and complex. He was cross examined
about the judification for exduding minor gblings the
procedurd inconsgencies with the permanent ban, the
dternative of usng non-contact vidtaion, and the criticism of
the permanent ban as being overly harsh and punitive,

Pat Caruso, an MDOC regiona administrator and former
warden, tedified about the difficulties of managing the vidting
room in a levd 5 facility. She tedified that the permanent
vidtation ban was a poweful management tool, particularly
because level 5 and 6 prisoners are dready restricted to non
contact visits.

Pamela Withrow, a waden a various MDOC facilities
since 1983, supported the decison to exclude as many minor
children as possble from vigtaion, incduding minor shlings.
She dso tedtified that non-contact visitation does not solve the
security concerns addressed by the rules, because sexud
misconduct can occur even in non-contact booths.

Kurt Jones, who has been with the MDOC since 1977, has
been the warden a Carson City since 1996. He tedtified that
the 1995 changes have had a postive impact on the vistaion
process, and that he supports the permanent vidtation
redriction because he believes it has helped reduce substance
abuse misconduct.

Sly Langley, the warden a Crane (women's) facility, aso
tedtified in support of the permanent vidtation redriction as an
effective management toal.

Findly, Julie Southwick, adminidrative assdant to Dan
Bolden, tedified concerning the avalability of non-contact
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booths, the policies of severd other states concerning visting
redrictions, and the procedure for seeking restoration of

vigting privileges.

In addition to the witnesses cdled, both parties submitted
exhibits and affidavits, including a sdection from the random
sample (20%) of dl prisoners placed on permanent vigtation
restriction since 1995. nl

nl Pantiffs requested and Defendants objected to the
production of the files of dl prisoners placed on
permanent redtriction since 1995. The Court ordered that
Defendants produce a random sample of 20% of those
filess, which amounted to approximady 250 files A
portion of these files were introduced as Plantiffs Exhibit
40 Order, 6/22/2000; Tr. 3, p. 135.

These matters were tried to the bench in the fal of 2000;
the Court makes the following findings of fact and conclusons
of law.

FINDINGS OF FACT

. Importance of Vigts

Vidts from family and other loved ones ae extremdy
important in the life of most prisoners. A broad consensus,
supported by decades of research, affirms that visits promote
rehabilitation, reduce behavior problems, and sgnificantly
Increase a prisoner's chance for success on parole.

Vidts ae ds0 important to mantaning prisone’s mentd
hedth. Because a high percentage of prisoners suffer from
ggnificant substance abuse, mentd illness, and life-threatening
illnesses, they ae paticulaly vulnerable to the impact of
dress. Vidts hep ease the impact of these conditions,
paticulally for those suffering from depresson or dud
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diagnoss (mentd illness combined with substance abuse).
Letters and telephone cdls are inadequate as an exclusve
means of mantaining family bonds over a period of years. n2

n2 Dr. Tery Kupers, a psychiaris with extensve
experience in prison  issues afecting mentd  hedth,
tedtified that,

[slocid relaions are very important to human
beingsin generd in terms of maintaning . . .
their menta hedlth, their sf esteem, ther
connection with redlity, and we have sudies that
show that isolation, whether it's cabin fever,
exploration of the arctic, or isolation in

captivity, causes very savere mentd illnesses,
induding psychosis, including suicide.

So disconnection from people who have a
meaningful, caring relaion with one causes
one's menta hedth to plummet.

Tr. 6, pp. 130-31.

With respect to the adequacy of telephone cdls and
|etters as dternatives to vidits, Dr. Kupers stated:

I mentioned that 40- some percent of prisoners
areilliterate. 1 would put it more like 60 or 80
percent cannot compose a decent |etter.
Literacy, functiond literacy is defined asbeing
able to write acheck or do atransaction at a
sales counter, S0 to write aletter that expresses
anything very deeply, I'd say 60 to 80 percent of
prisoners are incapable of doing that, and their
family, for ingance, young children, are
incapable of doing that.
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So the letter writing is not, isnot as good dll
together, but then, in addition, letter writing is
controlled in prison, thet is, that mail is often
read, or there's the redlistic expectation that the
mail will be read, so you have to censor what
you say. There arelong ddlaysin getting mail in
and out depending on the Stuation within the
correctiond facility.

Phone cdls are even more problematic. If you or
| pick up the phone and cal someone, ardative,
we have free and unfettered ora contact. In
prison that's not the case. It's very difficult to
find time in many prison Stuations to make the
cdl. The cdl is expendgve, and many of the
families, as| sad, these are low income people
and low income families, can't afford phone
cdls.

They're gpproximatdly threeto five times as
expensve when made from a prison, and the
phone calls usudly have to be initiated from the
prison and made collect. There are many
families that either move, they lose their phone
because they can't afford the bill or whatever, so
the phone, actual contact doesn't occur, or if it
occurs, every few minutes there's a tape that
comes on that says you are talking to an inmate
a adate inditution, and that's very disruptive to
any kind of meaningful communication. There's
aso, depending on the security leve, usualy
time limits and hdts to the phone cal.

Tr. 6, pp. 143-44.
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Because of the importance of visitsto the prisoner, the
system, and the larger community, the American Correctiona
Association Standards state that visits should be limited only
by inditutiona schedule, space, and personnel condtraint, or
when there are subgtantid reasons to judtify limitations; that
prisoners should be permitted to vidt with people of their
choice unlessthereis aclear and convincing threet to safety
and security; and that even prisoners in segregation should
have opportunities for vistation unless there are substantia
reasons for withholding it. Defendants vidting policy used to
expresdy date that vigts are important to rehabilitation and
post- rel ease adjustment, and should be encouraged. n3

n3 As explained by Dr. Kupers:

Separation from family is pat of the function of
incarceration. It's part of the function of quarantining
people. Their contact with family and loved ones and
friends and community is severed. The idea, then, is to
restore some unity and some continuity of close bonds
by having vidtaion. That's why, in admost every

aena, vigtation is required, whether it's

Depatment of Corrections in Michigan, and ther

policies state that.

Many of the dates mention in ther policies that
contact with family gives a prisoner a better chance of
succeeding after they're released, and therefore the
department wants to fogter it. The United Nations
mentions that, the United States generd accounting
office mentions that in their reports on incarceration.
It's crucid that a prisoner have contact with loved ones
in order to mantan ther dability while they're in
prison, to do their program without faling apart, and
then to prepare and then succeed a post release,

becoming part of the community again.



-35a

Tr. 6, pp. 133-34.
[I. Imposition of Redtrictions

The evolution of the chdlenged redtrictions goes back to
the early 1990's. Michigan's prison population increased
subgtantiadly from 1990 to 1994, and has continued to increase
through 2000. Many faciliies house inmate populations
beyond ther intended capacities; double bunking became
commonplace by the early 1990's. See Tr. 1, pp. 72-73. In none
of these facilities, however, was vidting space expanded to
accommodate the additiona prisoners. See Tr. 1, p. 73.

By 1994, some management personne a MDOC perceived
problems related to the increased number of vistors and vists
a the facilities These problems incduded the necessty to
terminate some vists ealy, N4 the difficulty of detecting drug
trafficking and smuggling rdaed to vigts and the difficulty of
supervisng young children who became bored or restles
during long hoursin the vigiting room or waiting room.

M Actud termination datistics do not support the
Depatment's perception of the problem as beng
widespread. See PIs’ Ex. 45 (showing the percent of vists
tereminated for lack of space on a yealy bads from
1994/95 through 1997/98, shows that the total percent of
terminations prior to the chalenged redrictions was
0.71%). The only facilities where terminations exceeded
2% were SMT Parndl (2.44%), STF Mid-Mich Temp
(279%), and ARF Gus Harrison (2.08%). Thirty-one of
the Department's thirty-nine fadilities which were open in
1994/95 had fewer than 1% of vidts terminated; ten
feclites had zero terminations, even prior to the
impogtion of the fird wave of redrictions. To the extent
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that this problem exided, it gppears to have been limited
to afew of the downdate facilities.

As an initid response to these problems, in April 1995, the
MDOC promulgated regulations which edablished certan
redrictions on vigtation, depatment-wide vigting sandards to
be applied uniformly a each facility. See Ps' Ex. 4 ("visting
standards’). These dandards, adopted the following month,
limited the number of vidts dlowed to prisoners each month,
depending on ther security classfication, redtricted the hours
of vigtation and the number of weekend vidgts and aso
redtricted the number of persons who could vist a prisoner a
one time. n5 Fedlities which housed prisoners in more than
one security level were required to olit ther visting hours
between those groups of prisoners. These standards are not
chdlenged by Paintiffs

n5 Prior to their adoption, the consderation of the
department-wide vidting standards provoked a number of
comments from wardens and other management personnel.
Warden Luedla Burke, of the Saginaw Correctiond
Fecility, wrote to observe that prisoners a multi-leve
faciliies such as Saginaw would be pendized by the
mandatory separation of visting hours, Warden Robert
LeCureux of HiawathaKinross wrote to suggest that
vigtors to facilities in the Upper Peninsula could rardy
vigt midweek because of the digance, making the limit on
weekend vidts unnecessarily harsh and redrictive;, Warden
David Trippet of the Thumb Correctiond Facility wrote to
uggest some  incentives for prisoner  behavior which
would increese their vigting privileges under the new
sandards. Wardens Yukens, Burt and Holland requested
variances which were granted on a temporay bass
"pending additiona revisons to the agency-wide standards
which are scheduled to become effective May 15, 1995."
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In each case, the request was denied by the Director or one
of hisdeputies. See PIs." Exs. 9, 10, 11, 12, 14, and 15.

Later in 1995, the Department issued amendments to
adminigretive rules for prisoner vigting privileges. The 1995
rues that are a issue in this case st forth the following
criteria, among others. [Mich. Admin. Code Rule 791.6607
through 791.6614]

Define what persons are in a prisoner's immediate
family; [For purposes of this provison, shlings are
defined asimmediate family]. See § 791.6609(9).

Limit the number of visitors for a prisoner; [Prisoners
are limited to an approved ligt of ten vigtors, not
indluding immediate family]; seeid. § 791.6609(2).

Require vistors and immediate family membersto be
on aprisoner'slist of gpproved visitors, [Pre-screening
of dl vistors] seeid. § 791.6609(2).

Restrict prisoner's access to minors, in that minors
under the age of 18 are not permitted to vidt unless
they are the child, stepchild, or grandchild of the
prisoner and accompanied by an adult immediate
family member or alegd guardian. Additiondly, a
child isnot permitted to vigt if the parentd rights of
the prisoner have been terminated; seeid. 8
791.6609(2)(b), (5), (6).

Prohibit former prisoners from visting unlessthey are
the immediate family of a prisoner or unless prior
goprovd for the vidt is obtained from the warden of
the indtitution where the visit will occur, seeid. §
791.6609(7) and
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Permanently ban dl visitation (other than attorneys or
clergy) for prisoners with two or more mgor
misconduct charges of substance abuse. Seeid. §
791.6609(11). n6

See Pls' Ex. 1.

n6 Substance abuse misconducts include not only
use or possession of narcotic drugs such as marijuana,
heroin and cocaine, but also use or possession of
acohol or any intoxicant, unauthorized use or
possession of prescribed or restricted medication,
falure or refusd to submit to drug testing (urine tests
or drug patches), and possession of narcotics
pargpherndia. See PIs Ex. 2, MDOC Palicy Directive
3.03.105, p. 5.

MDOC Deputy Director Dan Bolden tedified that one
god of the Depatment in enacting visting redrictions was to
reduce the volume of vidts and vigtors by 10-15%. See Tr. 3,
p. 83. As a reault of the redrictions imposed by the visting
sandards adopted in May 1995, the volume of vidts and
vigtors decreased subgtantidly over the next severa months.
Pantiffs witness Philip Creskmore, who compiled summaries
of vidgting datigics from MDOC's computerized vidtor
tracking system and other MDOC documents, tedtified that in
April 1995, mog facilities were bdlow two vigts per inmate
per month, and that indeed the mgority were below one vist
per inmate per month. With respect to the fifteen fadilities
which had the highest volume of vigts, the April 1995 average
was 2407 vists pe inmate that ratio dropped in
August/September 1995 to 1.5 vidts per inmae The rdtio
decreased further in October 1995, down to approximatey
50% of the numbers prior to the May 1995 rule change. Thus,
within sx months, the vidting redtrictions exceeded, by three
to five times, the origind god of a 10-15% reduction in prison
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vidgts. In succeeding months and years, the raio of vists per
month per prisoner remained relaively flat.

If the datidics are examined in terms of the number of
vigtors rather than the number of vidts, one finds a decrease of
goproximately 25% from 1994 to 1995, n7 another 24% from
1995 to 1996, and another 10-15% from 1996 to 1997. See
Defs' Ex. 6. Agan the result of the redrictions far exceeded
the origina reduction goals.

n7 One cannot tel how much of this decrease occurred
between May and September of 1995 (and would thus be
dtributable to the depatment-wide standardization) and
how much occurred between September and December
1995 (and would thus be attributable to both the
dandardizetion and the more redrictive operaing
procedures).

Marjorie VanOchten, the former MDOC Adminigtrator of
the Office of Policy and Hearings who drafted the
adminigretive rules concerning vigtation, tedified that the
vigting dandards that Deputy Director Bolden drafted were
supposed to have an impact on volume. See Tr. 1, p. 66. She
does not recadl any discusson about increesng the use of
cameras or increasng the number of Saff supervisng vigts as
an dternative method of addressing problems caused by the
volumeof vigts See Tr. 1, p. 71. She Stated:

A. ... Theideawasthat the volume would be
decreased by these standards and by the rules, and so
you would have fewer people in the visting room, so
it would be easier for the one person who had beenin
the room before -- there had dways been an officer
monitoring vists, it would be easer for thet officer to
monitor vigtsif there were fewer people.
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Q. Andinthe standardization and with the list of 10,
vists have decreased dmogt in half, isn't that true?

A. ...that soundsright, about haf. It was
sgnificant, | know.

Tr. 1, pp. 71-72.

Ms. VanOchten adso indicated that there was no attempt,
during the congderation and drafting of the rules, to actudly
quantify the number of children who were vistors or the
number who would be excluded by the new redrictions. See
Tr. 1, pp, 58, 75.

One of the concerns articulated by the Department was that
the large number of vigtors contributed to the volume of drugs
and other contraband smuggled into the faciliies Although
severd MDOC witnesses tedtified that they believed drugs and
other contraband were introduced into prison facilities through
vigtors, little hard data was avalable to confirm or refute this.
Pantiffs Exhibit 44, compiled by Philip Creekmore from
MDOC records, shows the misconduct to vidt ratio from 1995
to 1997 for dl fadlities, i.e, the number of misconducts that
were related to something which occurred during or related to a
vigt. With the exception of one facility, AMI, which showed a
sike to sx pe thousand vist-rdated misconducts in 1996
(compared to zero per thousand in 1995 and 1997), the ratio
was dmost completely flat over the three year period. With
respect to non-contact vidtation, the MDOC acknowledged
that it has no records reflecting an incident of introduction or
attempted introduction of contraband during a non-contact vist
since January 1, 1994. See PiIs." Ex. 39, P 4.

Another articulated concern in passing the vigtation
redrictions was the safety and security of minor children. In
1994, an inmate a the MDOC Muskegon facility was found to
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have molested a three year old girl who had been brought to
the faclity by her mother (a friend of the inmate) for a prison
vigt. This horrible incident spurred the Depatment to re-
examine its regulaions concerning vidts by minor children;
the Department was aso concerned generdly with the security
and sofety issues which arose when children spent long times
waiting or confined to the vigting room.

To address these concerns, the Depatment issued
regulations through a Director's Office Memorandum 1995-58,
effective August 25, 1995, limiting vists by minor children as
follows

Vigtors under the age of 18 must be the child,
stepchild, or grandchild of the prisoner . . .

A person under the age of 18 may be placed on a
prisoner's gpproved vistorsligt only if Sheisan
emancipated minor or isthe child, stepchild or
grandchild of the prisoner, except that in the following
circumgances, placement of the child on the list shal
not be approved [if]:

(@) The parentd rights of the prisoner to the
child have been terminated.

Pls' Ex. 5; see also PIs' Ex. 1 (the part of the Adminigtrative
Code which incorporated the regulations in the Director's
Office Memorandum).

Thus dthough gblings ae conddered "immediae family"
for incluson on a prisoner's gpproved vidgtor list (and thereby
exempted from the quota of ten), sblings under the age of
eighteen are precluded from any and dl vistation, as are minor
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nieces and nephews, and children whose parents have
terminated ther parentd rights. See PIs’ Ex. 1, Mich. Admin.
Code R. 88 791.6609(2), (6), (7).

[11. Exclusons of Minor Sihlings, Nieces and Nephews

On the issue of dbling vistation, Department witnesses dl
acknowledged that they had no specific penologica or other
subgtantive concern relating to this exclusion, other than the
generd objective to reduce the number of children vigting to
the greatest possble extent. Marjorie VanOchten, the former
MDOC Adminigrator of the Office of Policy and Hearings,
expressed in writing her concern about the narrow definition of
minor children permitted to vist, but her suggestions for more
flexibility were rgected. See Pls’ Ex. 14. Ms. VanOchten
tedtified as following:

Q. Let'stak about, unlessthey had some close
relationship of the prisoner. What about a brother or
gster of the prisoner? Was that rejected as smply not
aclose rdationship?

A. | dontrecal alot of discusson. | know that
subsequently it became -- it became more of an issue
because | think we didn't redlize at the time that so
many prisoners would have siblings who were under
the age of 18 because, of course, if they're 18 or older,
they would have been dlowed under the definition of
immediate family.

It'sjust if they were under the age of 18, and there just
was not an gppreciation of the number of prisoners
who we would have who had sblings who were under
the age of 18. | know that subsequently there was alot
of attention to that particular issue because it affected
anumber of people.



Q. Initidly, isit fair to say that the sblings were
excluded not because of any stated purpose, but
because people just didn't think about it?

A. Weredly did not think about the impact it would
have, didn't redize that there would be as many
people affected as it turned out there were.

Q. But wasthere agpecific rationde given a this
time asto why sblings, some rationa e that connected
with the penologica purpose, why the siblings, the
younger brothers and ssters of prisoners should not
be dlowed in?

A. Not other than the generd concern about children
that | just articulated.

Q. Thegenera concern you articulated about
children was, we're not aday care center and children
who are unrdated to prisoners shouldn't comein; is
that correct?

A. Wedl, jud that -- not exactly. It's not aday care
center and that the children who are dlowed in should
have a close rdationship with the prisoner so that you
would limit the number of children who wereinsde
the prison as much as possible.

The ideawas we don' like childrenin here at dl. Let's
make sure we have as small agroup as possible, but
we redize we have to let people see their children and
their grandchildren, and so welll let those peoplein,
but other than that, we just wanted to keep the number
of children ingde the prison as limited as possible.
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Q. Do you think brothers and ssters aren't close?

A. | think brothers and ssters are close, no question
about it.

Q. Youthink they should have been included in the
rules?

A. That was the recommendation that | made.

Q. Do you seeany penologicd difficulty through
Security or any other concern that would be impacted
by letting prisoners see their younger brothers and

sgers?

A. Theonly thing would be it would expand the
number of minors, children in the prison. How much,
| don't know, and that might be a concern. But other
than that, | don't see any concern with alowing
shlingsto come and visit.

Q. Did anybody ever know how many sblings you
were talking about, whether it would cause any impact
adl?

A. Not that I'm aware of. There was not anything
doneto try to quantify that.

Q. And cetanly shlingswerent -- minor Sblings
weren't pulled out as a sgnificant source of volumein
any of your discussons?

A. No, no.
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Tr. 1, pp. 55-57, 58.

The new redrictions on minor vistors have had enormous
negative consequences for prisons and ther families
Shlings, nieces and nephews under eighteen who had been
vidting without incident could no longer see ther incarcerated
brothers, ssters, aunts, and uncles. n8 The prohibition on
minor nieces and nephews makes it difficult for the prisoners
adult ghlings to vidt because they cannot bring their own
children, or for the prisoners own parents to vist if they cannot
bring other grandchildren for whom they are caring, and this
may even prevent the prisoner from seeing his or her own
children if these rdatives are caring for the prisoners children

aswdl. n9

n8 See Shier, Tr. 2, pp. 113, 116; Spencer, Tr. 2, pp.
135, 138; Yukins, Tr. 6, p. 56; Carter, Tr. 2, pp. 168, 170-
71; Smith, Tr. 2, pp. 149, 152-153; Brewer, Tr. 2, pp. 69-
73; Shanks, Tr. 2, pp. 124-125, 127.

n9 See Shanks, Tr. 2, p. 128; PIs" Ex. 14, p. 2, P 1
andp. 3, P5.

Deputy Director Dan Bolden tedified that three of his
mgor concerns relaed to vists by minor children were
"smuggling of contraband, physicd injury and sexud assault.”
Tr. 3, p. 33. He adso stated his administrative concern about the
supervison of unruly children, and his "persond  and
philosophicad” belief that prison is "not a good place for kids to
grow up," that kids should fear prison and that they should not
vigt because they become "too comfortable® with the prison

environment. Tr. 3, pp. 33, 58-60.

On the generd subject of prison vists by children, Mr.
Bolden acknowledged as follows in cross examination:
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Q. Could you give me an idea of the number of
critical incident reports that you've -- that have been
issued relting to children in the vidting rooms or the

parking lots?
A. | absolutely cannot. I'm spesking basicaly of my
own persond observations from the time that |
worked in prisons and the time that | visited prisons
from what | observed. | don't have any documents or
any numbers| can give you. Mine are from persond
observations.

Tr. 3, p. 34.

A. Yes, with our vistor slandards, we have
continudly tried to enforce children -- being
responsble for the children.

Q. And how do you do that?

A. By warnings and termingtion of vigtsif they're
not.

Q. And do you have any idea how many timesthat's
had to occur in the last five or Sx years?

A. No, | do not.
Q. Do you know if it's occurred?
A. Yes, | do know it has occurred.

Tr. 3, p. 35.
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Q. Doyoubdievetha -- let me-- your tesimony is
that you do believe that injuries are occurring in the
vigting rooms?

A. |1sadl think injury -- injuries do occur, and
there's dways a potentid for injury to occur. When
children are not supervised properly, we have moving
gates, we have things that you can climb on. We have
prisoner portersin alot of ingtitutions that are
working in adminigration buildings, and they're
working up front or on the grounds, so thereisa
potentia for injury to a child under those
circumstances.

Q. Okay. Soyou're not saying that children arein
fact being harmed. Therésjust a potentid for harm; is
that correct?

A. I'msyingthat | an aware of a-- I'm aware of
gtuations where children can be harmed. I'm not -- |
can't cite you any specific Stuations where a child has
been harmed. If | said that, | misspoke mysdlf. I'm
saying that there are Stuationsin a prison
environment, in the visiting room and administration
building, between the gates, where a child isat some
risk if they're not properly supervised.

Tr. 3, p. 37.

Q. Do you know how many children currently are
vigting prisoners?

A. No, | do not.
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Q. Andasfar asyou know, there are, at least in the
waiting room, no actud injuriesto children; isthat
correct?

A. Therearenonethat | can under oath tedtify to.
Q. Butyou are sure that there is potentiad for injury.
A. I'mcertain of that.

Q. But today you do not have any information for us
that there has been injury at least in the last four or
fiveyears, isthat correct?

A. Wédl, | can't say that because | don't know.

Q. Widl, would you at least agree thet if there has
been an injury or two or three, the number of injuries
would be minuscule in comparison to the number of
vigts per year?

A. | don't have any datato substantiate that fact, but
| think it would be smdll.

Tr. 3, pp. 39-40.

Q. Now, I'dliketo get asense of the number of
children vigting before the rules, say up to 1995 and
after 1995. Could you give me a sense of what
percentage of children visited before, and then after
the rules?

A. | cant give you anumber. There was aggnificant
number that did vist before the rule change, but |

can't give you a percentage or a number, but there
were anumber of children that visited.
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Q. Inyour mind, what does significant mean?Isit 5
percent, 10 percent?

A. | would say that most cases, where there was
femaes coming to vist, there was at least one to two
children with that vigitor, so how do you bresk that

out on a percentage basis, | don't know, but there were
probably -- prior to the rule changes, there was
probably 10 to 15 percent would probably be a good
number.

Q. Andit'syour best estimate that 10 to 15 percent
of dl vistorsthat go into the vigting room or cometo
the facility and are in the waiting rooms.

A. Widl, they cometo vist, and were talking about
pre-rule change, as | understood the question.

Q. |justwantto beclear. So it would befair to say
that 10 to 15 percent of the visitors before the rules
went into effect were children; is that correct?

A. Thatisavery rough estimate on my part.

Q. Andfor purposes of my question, by children, I'm
meaning people under the age of 18.

A. Yes
Q. Istha dso your undersanding?
A. Yes

Q. Now, what about after the rulestook effect?
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A. | think the number has been substantialy reduced
after the rule change.

Q. Towhat level do you think it's reduced?

A. | don't have a precise number or percentage, but |
know there's been substantial reduction in the number
of children coming after the rule change.

Q. For the groups that were coming in before, the 10
to 15 percent coming in before the rule change, did
you have any sense of whether they were related to
the prisoner they were visting?

A. | don't have asense of the kinship or relaionship
of those that were coming prior to the rule change. |
just can't tell you definitively one way or the other.

Q. Do you have any sense of, before the rule change,
who the children accompanying the adult were

visiting?

A. Yes Prior to therule change, | had some generd
ideathat a number of the children that were coming to
vigt were the children of girlfriends of prisoners, they
were children that were in some cases relatives,
digtant relatives of the prisoner. | think it just filled the
whole spectrum of types of people that were coming
to vigt. But alot of circumstances the children were
children of the girlfriend of the prisoner.

Q. Whojust were not related at al?
A. Yes

Q. By digant rdative, what do you mean?
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A. Weél, maybe anephew, niece, or a cousin, people
of that kinship.

Tr. 3, pp. 46-49.

Q. What changes have you made at your facilitiesto
meake them more safe for children?

A. Wedl, the big change, | think, to make facilities
safer for everybody, is dealing with drugs and
narcotics. Seemsto me to be the, a centra theme here.

Q. Sointermsof children running around, being left
abandoned in the parking lot, getting into
adminidrative offices, you have not made any specific
change that would address those things that you say
make them not safe?

A. | didn't understand the question. Let me answer
that question and--One of the things that we did is
reduce the number. By reducing the number, you can
better supervise those that are there. Before, we had
vigting rooms that were packed elbow to elbow, and
often out our front door, which made it very difficult
to supervise children or anybody ese. By reducing the
number to a manageable number, our front desk staff
can properly supervise and monitor what's going on.

Q. And reducing the number, are you referring to the
point in time when, in 1995 when prisoners were
required to have an gpproved visitor ligt?

A. I'mtaking about what has happened -- you asked
me what had happened in the way of improvements or
changes to ensure children's safety, and what | said we
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have done is as aresult of the new rules and the new
vigting standards, we have reduced the number to a
managesble number where we can properly supervise
the children and the guests that are visiting in our
fadlities

Q. Sowhen you say reduce the number, you're
referring to overdl vistors, and not a prisoner'slist?

A. Yes I'mtaking about the overdl vigtors.

Q. Sothechangesat the fadilities, you have not
made changes a facilities other than the rulesthat are
under discussion today?

A. Not other than as they relate to your question.

Q. For example, you didn't add staff or change the
seats, number of seats, carpet on the floor?

A. No, wedid not make any of those kind of
changes.

Tr. 3, pp. 53-54.

Q. I naticein your credentids you have adegreein
sociology; isthat correct?

A. That's correct.
Q. And that was from what year?
A. 1967.

Q. And have you read any studies or literature that
supports you in this view? [that children who vigt
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prisoners become too comfortable with the
environment]

A. No, | have not.

Q. Haveyou spoken with a datigticdly sgnificant
number of children to reach this concluson?

A. No, | havenat. | think | testified that alot of this
was my persond and philosophicd rationde. | don't
ever recal saying | read a study or talked to anyone.

Q. Inyour studiesfor your sociology degree, did you
study child development at thet time?

A. Yes

Q. And sincetha time have you become aware of
any studies that addressed the risk for children created
by separation from the parents or how the separation
would manifest differently in different age groups?

A. No, | have not read anything, and | don't advocate
total separation.

Q. Yourenot apsychologig, are you?
A. No, I'mnot.

Q. Youdo not purport to be able to professondly
evaluate what's in the best interest of a child, do you?

A. | donot.

Tr. 3, pp. 60-61.
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Q. And the department's definition of immediate

family for purposes of visiting a prisoner under the

age of 18 excludes brothers and ssters, nieces and
nephews and cousins, isn't that correct?

A. Thaistrue

Q. Do you have any idea how many nieces and
nephews under 18 would want to visit your prisons?

A. | don't have aclue asto how many there would
be.

Q. What about brothers and sisters under 18?

A. | don't have agood handle on what that number
would be either.

Tr. 3, pp. 71-72.

Q. Now, are you aware that aunts and uncles that
have acted as a surrogate parent to a prisoner may
vist?

A. Yes

Q. But you do not alow nieces and nephews under
18 to whom a prisoner has been a surrogate parent to
vigt?

A. Widl, | think if someone can make a case thet
they provided significantly to someone's upbringing,
that that's one of those cases where an exception
would be sought. | was the person responsible for the
language with regard to aunts and uncles, as|
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undergtand fully thet alot of the minority prisoners
were raised by someone other than a natura parent.

Q. Under the rules as written, you do not alow
nieces and nephews under 18 to whom a prisoner has
been a surrogate parent to vist?

A. Tha'sright.
Tr. 3, p. 73.

Q. Okay. Now, one of the points | believe you've
made in your prior testimony is that your opposition,
generaly speaking, to nieces and nephews under 18
visiting was because you couldnt verify that they
were nieces and nephews. Do you recall that

testimony?
A. Yes

Q. Andist it the case that when a prisoner comes
into the system, he comes with a presentence report
that identifies family members?

A. | don'tthink it goesto nieces and nephews. I've
looked at many, many presentence reports, and it
usudly covers your immediate family; mother, father,
ghlings.

Q. My question was does it identify brothers and
gsters?

A. Yes.

Q. And the presentence report staysin the
ingtitution, and even the counsdor's files, doesit not?
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A. Yes
Tr. 3, pp. 76-78.

Q. If the brother or Sster can produce abirth
certificate of their child, doesn't that give you
adequate documentation of a niece or nephew?

A. | think it would if you could get access to that
kind of informetion.

Tr. 3, p. 78.

Thus, the thrus of Mr. Bolden's testimony is that the
redrictions on vidts by minor sblings, nieces and nephews
evolved out of the broader desire to reduce vists by minors in
generd, that this broader desre was based primarily on
persona observation and philosophy, and that there is no
documentation or other evidence to support the need for or the
efficacy of those paticular redrictions. Minor shlings, nieces
and nephews gppear to have been redtricted from vigtation out
of the generd desre to reduce the number of minor vigtors,
and not because of any specific concern for their safety or the
security of the prison.

Warden Joan Yukins of the Scott Correctiona Facility
(women) acknowledged that some of the inmates at Scott were
as young as fourteen years old, that many had younger brothers
and ssters who were precluded from vigting, that prior to the
1995 rule change there had been no problems at Scott related to
shling vigtation, and tha this particular limitation was not one
she had recommended. See Tr. 6, pp. 56-57. She dso tedtified
that she did not know the volume of non-contact visits at Scott,
nor the number of minor shlings, nieces and nephews who
visited Scott prior to the 1995 rule change.
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When asked about the concerns which led to the change in
vigtation in 1995, former MDOC Director Kenneth McGinnis
tedtified to many of the same issues that Mr. Bolden raised:
Security, overcrowding, introduction  of  contraband,
ingppropriate vidting room behavior, and sexuad abuse. He
adso acknowledged that he was not aware of the number of
minor sblings, nieces or nephews vidting MDOC prior to the
1995 rules, and that he had not consdered the sbling
relationship when the policy was implemented:

Q. Did you ever know how many siblings were
vigting the fadilities in 1994, minor sblings?

A. No, | did not.

Q. And you were never able to determine that
number, were you?

A. No.

Q. Niecesand nephews, were you ever ableto
determine how many nieces and nephews visited your
prison facilitiesin, let's say, '94?

A. No, | do not.

Q. Andthat would be the same for minor nieces and
nephews?

A. That's correct.

Q. Your pogtion isthat you wanted to op minors
who didn't have a rdationship with prisoners from
coming in; correct?
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A. Wdl, firg, that was the primary issue, istha we
redly wanted to minimize any minors coming into the
ingtitution except for those who had areal purposein
being there.

Q. A red purpose. Isit your postion that brothers
and ggters of prisoners don't have arelationship with
them?
A. No, | dont think that's my postion. | think the
primary relationship we were focusing on was parent-
child.

Tr. 8, pp. 40-41.

Q. Didyou specificdly talk about excluding minor
brothers and ssters with the Executive Policy Team?

A. No.

Q. Didyou specificaly discuss excluding minor
nieces and nephews when you prepared the rules with
the Executive Policy Team?

A. Yes, therewas adiscussion about that.

Q. Therewas adiscusson about nieces and nephews
but not sblings; correct?

A. Yes
Tr. 8, pp. 41-42.
Although Mr. McGinnis, Deputy Director Bolden, and

Warden Withrow tedtified that they were aware of sexud
misconducts occurring in non-contact  Stuations, no evidence
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was presented to edtablish that minor children were dther
involved in or able to see any such activity. See Withrow, Tr.
8, pp. 139-142; Bolden, Tr. 4, pp. 32-33; McGinnis, Tr. 8, p. 8,
52-55. Defendants aso acknowledged in ther discovery
reqponses that a survey of dl correctiond faciliies has
reveded that no records exist reflecting or identifying incidents
of sxuad &buse or misconduct of minors which occurred
during a nor+contact visit snce January 1, 1984.

Fantiffs dso introduced a daement made by Regiond
Adminigrator Denise Quarles, who dated tha the excluson of
vigts by minor gblings had been inadvertent, and that the
Depatment had decided to support a change in the
Adminigraive Rule so as to permit vigts by minor sblings
See PIs." Ex. 56. That change has never been implemented.

The redrictions on minor vigtors have disupted family
relationships in a myriad of ways as tedified to by over a
dozen different witnesses. nl0 Moreover, the penologica
interests identified by Defendants seem to have a wesk
connection, if any, to the limitations placed on minor vistors

n10 See Shier, Tr. 2, pp. 113, 116-118; Spencer, Tr. 2,
pp. 135, 137-144; Carter, Tr. 2, pp. 168, 170-172; Smith,
Tr. 2, pp. 147, 149-154; Brewer, Tr. 2, pp. 68-78; Shanks,
Tr. 2, pp. 124-128; Hendricks, Tr. 2, p. 94; Bengam, Tr.
2, pp. 27-29, 31, 41-46; Yukins, Tr. 6, p. 56; Kupers, Tr.
6, p. 154; Scarnecchia, Tr. 1, p. 197-200.

With respect to the issue of reducing volume generdly,
Defendants estimate that prior to the 1995 rule changes, 10-
15% of vidtors were minors. Defendants have no idea how
many of these minors who vidted prior to 1995 were shlings,
nieces and nephews, as opposed to girlfriends children or
others unrelated to the prisoner. nll Because nieces and
nephews over eighteen can vist a prisoner so long as they fit
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within the prisoner's approved lig of ten non-immediate family
members, there agppears to be no logica judification for
excluding nieces and nephews under eighteen, who would dso
have to fit within the lis, as a means of contralling the volume
of vigts. n12

nll See Bolden, T. 3, pp. 47-49; McGinnis, Tr. 8, p
40; Yukins, Tr. 6, p. 117.

n12 See PIs' Ex. 1 -- R 791.6609(2); McGinnis Tr. 8,
p. 42 (no one can get into a facility without getting on the
approved list); Yukins, Tr. 6, p. 53 (to be on approved list,
vidgtor applications must be completed, counsdor checks
prisoner file for information related to proposed vistor,
and deputy warden approves or denies).

Although Defendants speculate that smal children might
be used to carry contraband, there is no evidence that relatives
under eghteen present any grester risk of smuggling than
relaives over eighteen, nl3 and concern about smuggling was
not the bass on which sblings, nieces and nephews under
elghteen were prohibited from vigting. n14

nl3 See Bolden, Tr. 4, p. 66-67 (not suggesting that
gblings or nieces are more likey to smuggle than average
vigtor).

nl4 See VanOchten, Tr. 1, pp. 52, 76 (no specid
concern that children generdly or nieces and nephews in
paticular are smugglers); pp. 57-58 (no security concern
would be affected by letting sblings visit).

Defendants have numerous ways of controlling smuggling,
even on contact visgits, that do not require excluding categories
of vistors. One ingtance of a mgor misconduct, such as drug
smuggling, that occurs during or is associated with a vist, or
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one crimind act tha occurs during a vigt, is a bads for
impodtion of a pemanent vigting redriction under the
adminigrative rule and policy. n15 Defendants have adequate
methods to prevent and detect drug smuggling, induding the
use of norrcontact vidts and a number of steps taken in 1995,
such as implementation of the goproved vidtor lids, a
prohibition on vigtors being on multiple vigtor ligs if they are
not immediate family, redrictions on the conduct of vigts, and
more intrusve searches of vistors. nl6 Both prisoners and
vigtors involved in smuggling ae subect to crimind
prosecution. nl17 Limiting minor sblings, nieces and nephews
to non-contact vidts eiminates the opportunity to smuggle in
any event. n18

nl5 See McGinnis, Tr. 8, p. 51; Bolden, Tr. 4, pp. 62-
63.

nl6 See McGinnis, Tr. 8, pp. 50-51; Bolden Tr. 3, pp.
67-68; Mintzes, Tr. 5, pp. 106-107; Kupers, Tr. 7, pp. 4-5.

nl7 MICH. COMP. LAWS ANN. § 800.281 (West
1998); PIs." Ex. 40 -- No. 180393, Jon Weaver, p. 338, No.
186296, William Brussow, pp. 395-96.

nl8 See Mintzes, Tr. 5, p. 133 (non-contact vistation
essentidly  diminates  the  ability of anyone to paess
anything to the prisoners); Bolden, Tr. 4, pp. 6566
(adthough there is a "posshility,” Deputy Director has no
proof that smuggling occurs on nor-contact visits because
of this posshility); Bolden, Tr. 3, pp 45-46 (doesn't know
of any vistor who came for a non-contact vist that was
involved in snuggling, changes of smuggling a& Leved 5
and 6 fadlities that have only noncontact vidting ae
minima); VanOchten, Tr. 1, p. 77 (limiting former
prisoners to nontcontact vidts should diminate the
opportunity to smuggle); Yukins, Tr. 6, p. 45 (in 11 years,
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Warden Yukins never had an incdent of a child
smuggling on anon-contact visgt).

IV. Non-Contact Vidts

Although contact vidts may be more dedrable from the
perspective of prisoners and their families, if contact vidts are
not permitted, then the visud contact that occus on non
contact vigts is crucid to the family member's ability to
reassure themselves about a loved ones wefare. See Kupers,
Tr. 6, pp. 141-42. Family members who had experience with
non-contact vidts found them to be a criticd means of
mantaning relaionships because they dlow for face-to-face
contact and spontaneous conversation. 19

n19 See Hendricks, Tr. 2, pp. 86-87 (despite glass
dividers and use of phone to talk, non-contact visits were
plessant, eventudly you forgot you were a a jal ad just
talked, vidts prevented incarceration from breaking up
family); Shier, Tr. 2, p. 121 (younger children were
"thrilled" to see older brother through glass a county jail
because it dleviated ther anxiety about his wefare);
Bengam, Tr. 2, pp. 46, 64 (mother who visited son non
contact for 9x months would bring young daughters and
grandchildren for nonrcontact vists "immediady” if she
could).

All faclities currently have dther built-in or portable non
contact vigting booths avalable. See Bolden, Tr. 3, pp. 29-30.
Portable booths are built by prison indusries and a warden
who needed more could afford to purchase them. n20 Contact
and non-contact vistors are processed in exactly the same way.
See Bengam, Tr. 2, pp. 40-41. Portable booths can be placed in
the contact visting room at whichever spot dlows for the most
effective surveillance by officers and cameras. n21
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n20 See Bolden, Tr. 3, p. 30 (made by prison
industries), p. 55 (Defendants current budget is over $ 1.5
billion); Jones, Tr. 9, pp. 54-55 (warden with ingtitutiona
budget of $ 41 million could afford to purchase a few
more portable booths if needed).

n21 See Bolden, Tr. 3, p. 30 (booths can be moved in
and out of vidting rooms); Mintzes, Tr. 5, pp. 112-13
(eech inditution determines placement of non-contact
booths that is best for security).

Given the 50% reduction in vidting volume and the fact
that many facilities had no volume problems to begin with, it is
highly unlikdy that restoring non-contect vists to a limited
group of people, who would have to fit on a prisoner's
goproved lig in any event, would subgtantidly burden
Defendants staff and resources. If Defendant finds that non-
contact vigts become burdensome a any particular fecility or
group of fadilities, the Deputy Director can adjust visting
hours or take any of the other steps that are within his authority
to control vidts without excluding these categories of vidtors
atogether. n22 While Defendants cannot be required to restore
minor Sblings nieces and nephews to contact vigtation,
Defendants could amend R 791.6609 to permit that option if it
decided that contact vists for these groups were more
workable after al. See Ps' Ex. 56, Public Statement of RPA
Denise Quarles.

n22 See Bolden, Tr. 3, p. 66 (policy grants him
authority to control vidting hours number of vigts
alowed, and number of vistors per day); PIs’ Ex. 2A, PD
05.03.140, p. 4, P U.

To whatever extent Defendants concerns about minors are
vadid, non-contact vidts were designed specificdly to be an
dternative to contact visits where security concerns exist.
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Vidts with whole categories of individuds should not be
prohibited atogether absent a reasonable basis for believing
that nonrcontact vists will not address security concerns
adequately. Other than the Higdon incident, which occurred in
a contact gStuation, involved a very young unrelated child, and
could have been prevented under existing security rules, there
was no evidence presented of a problem which would justify
the excluson of whole categories of minor children from
vigting. n23 The potentid rik tha someone will act
ingppropriately toward a vigtor does not judtify excluding an
entire group of vigtors. See Mintzes, Tr. 5, pp. 133-34. The
fact that drugs can be left by vigtors in bathrooms or outside
buildings for pick-up by a prisoner does not logicdly judify
denying non-contact vidgts by minor children. Cf. Bolden, Tr.
4, p. 29 (non-contect vistation does not eiminate the threat of
snuggling). Concern that prisoners girlfriends used to bring a
lot of children who were unrdated to prisoners for lengthy
vidts does not logicdly judify prohibiting vidts by prisoners
sblings, nieces and nephews. Cf. Bolden, Tr. 4, pp. 26-27.

n23 See PIs! Ex. 39, Defs." Resp. to Disc. Reg.
V. Other Exclusons
A. Former Prisoners

The chdlenged regulations adso exclude from vidtaion
former prisoners who are not immediate family. The dSated
penologica interests in this excluson do not reate to volume,
but rather to the potentid for illegd or disuptive activity
occasoned by such vists. However, because each prisoner is
now limited to ten non-family vidtors each of whom must be
screened and gpproved in advance of any vigt, the Department
has the &bility to screen out any problematic former prisoner on
an individua bass. Moreover, the limitation of former prisoner
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vigts to a noncontect seting virtudly  eiminates  the
possibility of smuggling. n24

n24 See VanOchten, Tr. 1, pp. 76-77.

There ae many indances in which exduson of former
prisoners crestes dgnificant hardship on friends and family,
including ingances where former prisoners have completdy
rehabilitated and have sarved as socid workers  or
governmentd ombudsman, n25 and indances where an in
law's prior record has made it impossble for immediaie family
to vigt. n26

n25 See Trudeau, Tr. 4, pp. 92-103.

n26 See Wilson, Tr. 4, pp. 104-109 (witness was
incarcerated and daughter, who lived in another dHate,
planned vist with fiance, but was unable to vist because
fiance, who was former prisoner, was excluded from
vigtation; daughter was disabled and could not travel on
her own).

B. Minor Children of Prisoners Whose Parentd Rights Have
Been Terminated

When the Depatment diminated from vigts any child of a
prisoner whose parental rights had been terminated, it did not
condder that some prisoners voluntarily terminate parenta
rights to provide adoptive homes for ther children. n27 In
addition, Plantiffs submitted substantid unrefuted evidence to
edtablish that contact between parent and child is an important
ongoing need for both parent and child regardless of the bads
for the termination of parentd rights. n28 Moreover, any
concern for the safety and security of the child during a vist
would be accommodated by limiting these vidgts to a non
contact setting. n29
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n27 See VanOchten, Tr. 1, pp. 59-63.

n28 See Kupers, Tr. 6, pp. 132-134, 147-148;
Scarnecchia, Tr. 1, pp. 188-201, Tr. 2, p. 20, 23; Mintzes,
Tr. 5, pp. 98-99.

n29 See VanOchten, Tr. 1, p. 77.

C. Minor Children Must Be Accompanied By Immediate
Family Members or Guardian

The dated penologicd concern for requiring that a minor
child be accompanied by an immediate family member or
guardian is the safety and security of the child. Former practice
permitted a child to be accompanied by any responsible adullt,
desgnated by power of attorney. Deputy Director Bolden
testified that powers of atorney were too easy to forge and that
the guardianship presented more protection for the child and
for the system.

According to the unrefuted evidence submitted by
Faintiffs, however, many prisoners, epecidly women, do not
have another immediate family member avaladle to bring ther
child to vist. n30 In addition, a guardianship is a complex legd
reponsibility and procedure, with many risks to the future
legd relaionship of the parent to her child, and beyond the
resources of many prisoners. N3l There was no evidence
edtablishing any ingtance of forgery of a power of atorney; and
the pre-screening procedures established by Defendants appear
completely adequate to protect againgt the abuse of a system
utilizing a power of atorney. Findly, agan, if concern for the
safety of the child is an issue because the accompanying adult
might not exercise the same degree of oversght and
responsibility as a parent or guardian, the redriction to non
contact visits would provide adequate safety and security.
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n30 See VanOchten, Tr. 1, pp. 85-89.
n31 See Scarnecchia, Tr. 1, pp. 188-91.

V1. Permanent Ban on Vidts Based on Two Substantive Abuse
Misconducts

A. Penologica Interest

Alo in 1995 the Depatment implemented regulaions
which impose a permanent ban on vidtation for any prisoner
convicted of two or more substance abuse misconducts. The
regulations Sate as follows:

BBB. Except as st forth in Paragraph EEE, the
Director may permanently redtrict dl vidtsfor a
prisoner who is convicted or found guilty of any of
the fallowing:

1. A felony or misdemeanor that occurred
during avist.

2. A mgor misconduct violation that occurred
during avigt or was associaed with avist.

3. Escape, attempted escape or conspiracy to
escape.

4. Two or more violations of the mgor
misconduct charge of substance abuse.

CCC. If aprisoner has been found guilty of the
conduct set forth in Paragraph BBB, the warden shall
recommend that dl vists be permanently restricted.
S/he shdl submit the recommendation, dong with dl
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supporting documentation, to the appropriate RPA.
The RPA shdl review and forward the
recommendation to the CFA Deputy Director for
review. If the CFA Deputy Director agreesthat the
restriction is warranted, the recommendation shal be
submitted to the Director for afind determination.

DDD. The CFA Deputy Director or designee shdll
ensure that the warden is notified of the Director's
determination and that any restriction is entered into
the computerized tracking system. The warden shall
ensure the prisoner is notified of the Director's
determination.

EEE. A prisoner whose visits have been permanently
restricted shal be dlowed vigts only with atorneys
or higher representative, qudified clergy and staff
from the Office of Legidative Corrections
Ombudsaman in the manner st forth in this policy.

FFF. The Director may remove aredtriction upon
written request of the warden or the restricted
prisoner, subject to the following:

1. Theredriction shal not beremoved if it is
based on afelony or misdemeanor that occurred
during avist or if it is based on an escape,
attempted escape or conspiracy to escape
asociated with avist.

2. Theredtriction shdl not be considered for
remova until at least two years after imposition
of the redtriction by the Director if it isbased on
two or more violations of the mgjor misconduct
charge of substance abuse if one or both of the
charges were for possession or use of any
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prohibited substance other than acohal, or if
one or both of the charges were for refusa to
submit to substance abuse testing.

3. Theredtriction shdl not be consdered for
remova until & least Sx months after
impaogition of the redtriction by the Director it if
is based on a major misconduct that occurred
during avigt or was asociated with avist, if it
is based on an escape, attempted escape or
conspiracy to escape not associated with avigt,
or if it is based on two or more violations of the
mag or misconduct charge of substance abuse if
the charges were for possession or use of an
acoholic beverage.

GGG. If digiblefor remova of the restriction based
on the criteria set forth above, a prisoner may request
remova of the redtriction by sending awritten request
to the warden of the facility where the prisoner is
housed.

1. If the prisoner isdigible for removd of the
redriction, the warden shdl submit hisher
written recommendation, dong with the
prisoner's written request if one was submitted,
to the appropriate RPA. The RPA shdl review
and forward the documentation to the CFA
Deputy Director. The CFA Deputy Director
shdl review the request and make a written
recommendation to the Director for afina
determination. If denied, the Director shall
determine when the prisoner may regpply for
remova of the redtriction.
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2. If the prisoner isnot digible for remova of
the redtriction, the warden or designee shdl
notify the prisoner in writing of hisher
indigibility and ifAwhen the prisoner will be
eigible to goply for removd.

Defs! Ex. 4, MDOC Policy Directive 05.03.140 (01/12/98),
based on Adminisrative Rules 791.6607-6614, as amended
1995.

No evidence was introduced to edablish that any other
State has a provison dmilar to Michigan's permanent
redriction, ether in duration or in subgtantive content.
Defendant submitted the policies of Florida, Ohio, Indiana,
Pennsylvania, and New York, which were represented to have
policdes "dmilar to Michigan." See Defs' Ex. 9. A review of
these policies shows that they are not nearly as harsh.

Forida utilizes a three month sugpenson if an inmate
refuses or is removed from a primary program due to "negative
behavior" or is rated "unsatisfactory” for the work/program
performance rating or security assessment. Further, Florida
imposes a two year suspenson for vist-redated misconduct,
which incudes conduct such as engaging in sexua misconduct
or possessing drugs during a vidt. Only if a dangerous wegpon
is involved, however, is a permanent sugpension imposed. See
Defs! Ex. 9, Horida Dept. of Corrections, Inmate Vigtation,
pp. 20-22. n32

n32 Floridas rules dso sate:

(c) Vigting privileges will be suspended
for crimind activity, seriousrule violations,
repeated visting rule or procedure infractions
or any security breach. When an incident
occurs the Duty Warden will ensure a
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comprehengve incident report is completed
immediatey following theincident. The
Warden will review areport of the facts.
Based on the report, the Warden, Assistant
Warden, or Duty Warden will submit a report,
with recommendations, to CVA for find
approva. CVA will notify the vistor and
inmate of thefind decison.

Defs' Ex. 9, Horida Dept. of Corrections, Inmate
Vigtation, p. 20 8 10(c).

It is unclear whether this provison relaes
to aprisoner or avistor because of the fina
sentence. Further, this provision requires
various procedura safeguardsincluding a
comprehensive incident report.

Ohio permits suspendons of vigtation for a vigt-related
infraction (i.e. contraband found on the vistor). However, the
inmate must be given notice of the time period of suspenson.
Further, vdts may be suspended up to two months if an inmate
tests pogtive for or is in possesson of illegd drugs, or refuses
to comply with a drug screen. If a second offense occurs,
however, vidtation may be suspended up to Sx months. See
Defs! Ex. 9, Ohio Dept. of Rehabilitation & Correction, Inmate
Vigtation, pp. 6-7.

Indiana imposes a temporary suspenson for a variety of
infractions. No suspenson lasts more than thirty days. Written
notice to the prisoner is required dtating the reasons, duration,
and right to apped. Furthermore, contact visits may be denied
for a variety of offenses such as possesson of contraband, but
the inmate may dill have noncontact vidts. A denid of
contact vidts aso requires notice. See Defs' Ex. 9, Indiana
Dept. of Corrections, Offender Vigtation, pp. 8-9.
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Pennsylvania permits suspenson of vidtation for drug
infractions, but the suspendon is limited to contact vists
Moreover, "redriction of vigting privileges will not be used as
a disciplinay measure for unrdaed facility rule infraction.”
Defs! Ex. 9, Pennsylvania Dept. of Corrections, Inmate
Vigting Privileges, pp. 14-15.

New York pemits suspenson of contact visting as
punishment for vidt-redlated misconduct, but permits non
contact vigtation under these circumstances. See Defs' Ex. 9,
New York Dept. of Correctional Services, Inmate Vistor
Program, pp. 7-14.

Thus, no other State imposes a permanent restriction on
vidgtation other than Horidds redriction if a prisoner is
involved with a dangerous wegpon in a visting Stuation. n33

n33 Plaintiffs expert Terry Kupers tedtified that he had
reviewed vidting regulaions in fourteen other prison
sysems, non of which had redrictions amilar to those
imposed by the Michigan Department of Corrections. See
Kupers, Tr. 6, pp. 175-76.

Former Director McGinnis tedtified tha Michigan's
permanent redtriction for two substance abuse misconducts was
developed because he was committed to reducing drug use
within the prison system, and that he was searching for a way
to implement a zero tolerance policy. He stated as follows:

Wedl, based on my experience, and one of the biggest
problems, one of the biggest problems tha prison systems
face is the introduction of drugs. It creates a tremendous
amount of other issues within the prison environment,
violence probably being the most predominant one.
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It crestes Stuations of trafficking for drugs, pressuring for
money, but in my experience, it dmog dways resulted in
some form of violence, eventudly, in a prison
environment. It creates a very dangerous amosphere in
prisons, and that's why therés so much emphasis placed
onit.

Tr. 8, p. 34.

| think [the policy] sent a cler message that we were
interested in zero tolerance as it involved substance abuse
in prison. Did | think it was severdly harsh? No.

Tr. 8, p. 62.

This tetimony was amplified by Deputy Director Bolden,
who testified that "our former director and | concurred, felt that
we just had to take a tougher stand with regard to trying to get
a handle on what is a very, very serious problem, not only in
prison, but in our communities.” Tr. 4, p. 51. According to both
McGinnis and Bolden, the use of illegd substances in the
prison sysem compromises security and discipline. Aggressive
action was bdieved to be necessary inthisarea.

Bolden acknowledged that substance abuse misconducts
trigger other automatic punishment within the prison sysem
including loss of good time and reclassfication of a prisoner’'s
security level. Others in the MDOC, including Marjorie
VanOchten, tedtified that the permanent ban on vistaion was
not tied to concerns about smuggling which occurred during
the vigtaion process, rather, vigts were chosen as the vehicle
of punishment because they are very important to prisoners --
and loss of vists would be asgnificant deprivation.

B. Procedurd Issues
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There have been many procedura problems associated with
the implementation of the permanent ban on vistation. Firg,
dthough Depatment witnesses tedtified that the new policy
was made avalable to prisoners a the time of implementation,
Pantiffs introduced subgtantid evidence to edablish that
notice was spotty and inconsstent. n34

n34 See Defs’ Ex. 1A; McGinnis, Tr. 8, pp. 46-47,
Staton, Tr. 4, p. 139 (woman prisoner saw ho posting re:
permanent bans). No policy directive was issued until
1998, three years after gpplication of the ban had begun in
August 1995, and redriction criteria were continualy
evolving. See VanOchten, Tr. 1, pp. 38-40; PIs' Ex. 5,
DOM 1995-58/DOM 1996-42; McGinnis, Tr. 8, p. 47,
Bolden, Tr. 3, p. 97 (posshle criteria ill being discussed
in February 1996); PIs! Ex. 23 (4/27/96) McKeon memo
to EPT; PIs' Ex. 27 (7/31/96 Quarles memo to Gidley).

In addition, dthough the implementing language sSuggests
discretion in the impodgtion of the ban, there are no written
criteria to guide the Director's decison. n35 Section CCC of
the policy directive dtates that if a prisoner has two substance
abuse misconducts, "the warden shal recommend that all vists
be permanently redricted.” The warden is required to submit
this recommendation, with al supporting documents, to the
appropriate regiond prison adminigrator (RPA) who, in turn,
IS to review the recommendation and forward it to the
Correctiond Fecilities Adminigration (CFA) Deputy Director.
“If the CFA Deputy Director agrees that the redriction is
warranted, the recommendation shdl be submitted to the
Director for a find determination.” Defs' Ex. 4 P CCC. Thus,
the Director has absolute discretion to impose or not impose
the redtriction on any prisoner who has two substance abuse
tickets. See Bolden, Tr. 3, p. 127. The CFA Deputy Director
has dbsolute discretion to prevent a redriction from being
imposed by not forwarding a recommendation to the Director.
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But see Bolden, Tr. 3, p. 127 (Deputy Director does not believe
he has authority to not forward recommendation). It was
understood when the new rule was adopted that a permanent
vigting redriction would be imposed autometicaly whenever a
prisoner received two substance abuse misconducts and that
the director would not in fact exercise discretion on a case by
case basis. See VanOchten, Tr. 1, pp. 103-04, 106. Although
Deputy Director Bolden and Marjorie VanOchten both tegtified
that the ban is supposed to be imposed automatically after two
substance abuse misconducts, the actud practice has been
inconsstent.

n35 See PIs." Ex. 2, PD 05, 03, 140. 88 BBB, CCC.

Over a period of nearly five years, 1715 of 4188, i.e. 41 %,
of the prisoners who had two substance abuse misconducts
actudly recaved permanent redrictions. By year, the disparity
ranged from 20.9% in 1996 to 59.1% in 1999. The evidence
does not show to what extent this is because @) the wardens
are not recommending redrictions in dl cases where they are
required by policy to do so; b) the Deputy Director is
exercigng his discretion not to forward recommendations to
the Director on some unknown and unreviewable bass, or ¢)
the Director is deciding not to impose redrictions in a
proportion of the digble cases on some unknown and
unreviewable bass. See PIs' Ex. 51; Creekmore, Tr. 5, pp. 48-
50. Although a warden's recommendation for redriction is
supposed to be mandatory after two tickets, wardens do not in
fact make these requests automaticaly. See, e.g., PIs' Ex. 40:
No. 169509, Michad Willis, p. 274 (has misconducts a SMI in
11/95 and 1/96, but no request for redtriction until 1/97, at
MBP). Some prisoners accumulate more than two misconducts
before a recommendation to restrict is made. n36

n36 See, eg., Ps' Ex. 40: No. 148325, Quincy
Leonard, p. 133 (7 acohol misconducts, dl a SMI, from
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12/15/95 -8/9/96, restriction request by SMI on 10/21/96.);
No. 161934, Jeff Miller, p. 221 (3 misconducts in Oct/Nov
1995 & WCF, 8/96 and 6/97 acohol misconducts at SRF,
restriction request by SRF on 6/11/97); No. 226669,
Gregory Winters, p. 607 (5 drug test refusas a MBP from
7/09/96-9/10/96, date of redriction request by MBP
unclear but redtriction imposed 11/1/96); No. 247161,
David Tyran, p. 760-61 (3 acohol tickets a& MTU from
11/96-1/97, 2 marijuana tickets a MRF in 4/97, restriction
request by MRF in 5/97); Yukins, Tr. 6, pp. 62-63, 65-67,
70-75; PIs." Exs. 58, 59, 60, 61, 62.

Even more troublesome, the time lapse between the second
misconduct and the impogtion of the permanent redriction
may take many months or even years, during which time a
prisoner may be misconduct free. The average time between
the guilty finding on the second substance abuse misconduct
and impogdtion of the pemanent visting redriction haes
increased each year and is now nearly seven months. See PIs!
Ex. 47; Creekmore, Tr. 5, p. 57. Some prisoners who have two
tickets do not receive a permanent redtriction until three years
diter their last guilty finding. n37 Often the redriction is not
imposed until the prisoner is transferred and a request is made
by the warden at the new facility. n38 Deputy Director Bolden
tedtified that he did not find this time delay to be problemdtic,
because it is important that prisoners recognize the certainty of
punishment for their misconduct. See Tr. 3, p. 139-140. n39

n37 See Brewer, Tr. 7, p. 107 (redtriction imposed
when prisoner request to change vidtor lig prompted file
review); see also PIs’ Ex. 40: No. 203124, David Brewer,
p. 552 (1 misconduct a CBI in 10/95, 2 misconducts at
JCF in /96 and 3/96, redriction request by JCF on
12/21/98, restriction imposed 2/99).
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n38 See, eg., PIs’ Ex. 40: No. 104922, R. G. Stroman,
p. 001 (redtriction requested by JCF 3 1/2 years after last
guilty finding a SMN, over RPA's objection); No.
173758, Lee Arthur Love, p. 300 (restriction requested by
JCF 3 1/4 years dter last quilty finding a DRF); No.
193320, Cardell Sanders, p. 468 (restriction requested by
JCF over 3 years dter last quilty finding & DRF, over
RPA's objection); No. 201399, Andrew Broadnax, p.
545(restriction requested by JCF over 2 1/2 years dfter last
guilty finding a SMN, over RPA's objection), No.
245951, Joseph Hopkins, p. 754 (restriction requested by
JCF 2 years after lagt guilty finding at ARF).

n39 There are a number of other procedural problems
as well. Once the underlying misconducts are established,
the prisoner is not entitted to a hearing on the impogtion
of the permanent ban. Prisoners cannot chalenge the
impogtion of the ban based on unusud or extenuating
circumgance or for any other reason. In some instances,
the ban has been imposed for two separate instances which
were actudly only hours gpat and pat of the same
patterns of behavior. See, eg., PIs' Ex. 40: No. 178707,
Napoleon Wells, p. 324 (two misconducts for possession
of marjuana issued within 13 minutes during a continuing
incident, one for packet thrown on ground and one for
packet found in ensuing drip search); No. 238324,
Michael Couch, p. 717, 720 (two misconducts, 75 minutes
goart, for possessng marijuana and a drug test showing
use of marijuand); No. 240505, Lawrence White, p. 734
(two misconducts within  ten minutes for packet of
marijuana found during search of prisoner's person and
three packets found during ensuing search of cdl);
Bolden, Tr. 3, pp. 148-49 (concerned about unfairness of
gtudtion like Wdls, supra); Withrow, Tr. 8, pp. 153-54
(had no choice but to refer White, supra, for permanent
regtriction).
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In addition, permanent redtrictions have been imposed
where the underlying conduct was relaively minor or
there were extenuating circumstances. See, eg., Ps' Ex.
40: No. 141963, Marcos Martinez, p. 105 (alcohol ticket
for meking "soud juice’ to share with friends on New
Year's); No. 178579, Gerdd Gaines, p. 320 (used
marijuana because mother had recently died and "was
looking for escape); No. 162312, Merion Johnson, p. 238
(used marijuana to "ease the hurt" after mother died); No.
179745, Jerold Terdl, p. 334 (just had cancer operation
and accepted offer of drugs from another prisoner); No.
192100, Randy Cavdlo, p. 441 (refusd to wear sSweat
patch because apparent dlergic reaction causes
itching/teted negative on numerous urine tests); No.
234985, Andre Fountain, p. 692B (misconduct was
"accomplice to substance abuse: for faling to tell gaff that
his roommate had acohol); No. 128217, Wendall Y oung,
p. 061, 66-67 (test refusa misconduct for 51 year old man
on severd meds who could not urinate within one hour
alotted); No. 141352, William Irby, pp. 095, 97 (test
refusd misconduct for 47 year old man on medication for
prodrate condition who could not urinate within one hour
dlotted/ purpose of meds was to ad urination); No.
196461, Clara Wilson, pp. 515, 520-21 (test refusa
misconduct for woman who could only produce smal
urine samples within one hour dlotted and was not
allowed to combine them); Clark, Tr. 4, pp. 113-14 (found
guilty of drug tes refusa dthough inability to urinate is
sde effect of medication); Bolden, Tr. 3, p. 163 (deputy
director tedified some redrictions are imposed unfarly
due to "doppy" daff work; is "not very proud® of some
cases contained in PIs' Ex. 40); Yukins, Tr. 6, pp. 76-78
(warden has no choice but to recommend permanent
redriction in a case like Wilson, supra, irrepective of the
underlying conduct); Kupers, Tr. 7, pp. 19-22 (a number
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of permanent bans were imposed for drug test refusals on
people who were unable to urinate because of nedications
or medicd conditions). Permanent redrictions have been
imposed where the prisoner is known to have a history of
drug addiction, dcoholism, or mentd illness that would
directly relate to the misconduct - regardless of placement
or progress in treatment. See, eg., PIs’ Ex. 40: No.
172502, Jeffrey Carey, pp. 293, 298 (mentaly ill prisoner
found gquilty of possessng redricted medicaion for
Soitting out prescribed medication he was authorized to
refuse); No. 245951, Joseph Hopkins, pp.754, 756
(mentdly ill prisoner  found guilty of possessng
medication he had kept instead of taking); No. 136547,
Troy Grisson, pp. 078, 80 (marijuana misconducts by
prisoner whose file shows history of drug problems before
incarceration); No. 170623, James Englemann, pp. 281,
283 (drug test falures by prisoner whose file shows
history of substance abuse since age 11); Kupers, Tr. 7,
pp. 12-15 (placing Hopkins, supra and Carey, supra on
permanent redriction for reacting to ther medicaion
serves no purpose and is counter-productive); Bolden, Tr.
4, pp. 85-88 ("legitimate argument could be made' that
permanent ban should not have been imposed on Carey,
supra); Southwick, Tr. 9, pp. 152-53 (in providing
information to deputy director, adminidrative assstant
does not check on whether prisoners are mentdly ill, or
whether they have sought or received substance abuse
treatment).

Ancther dgnificant problem with the permanent ban on
vigtation is that there are no dandards for removing the
redriction. Although the ban is characterized as "permanent,”
the adminidraive rule provides that the director may grant
recond deration and remova of the redtriction, asfollows:
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Theredtriction shdl not be considered for removal

until at least two years after impodtion of the
restriction by the Director if it is based on two or more
violations of the mgor misconduct charge of

substance abuse if one or both of the charges were for
possession or use of any prohibited substance other
than acohoal, or if one or both of the charges were for
refusa to submit to substance abuse testing.

Defs! Ex. 4, § FFF(2).

As is clear from the rule, however, and as Mr. Bolden and
Ms. VanOchten confirmed, the two-year time frame et forth in
the rule is a threshold, not a cap. Many prisoners are restricted
beyond the two years, and Pantiffs exhibits establish that
there are no ascartainable criteria for the restoration of vidting
privileges. The Director has absolute discretion to grant or
deny a request for reinstatement, and has denied requests even
where the prisoner has been misconduct free for two years. In
many ingances, denid of vigtation reingaement is not
reported to the prisoner in writing, nor is the prisoner told what
criteria he must meet to again be able to receive visitors.

When questioned about the standards and the time period
for lifting the ban, Mr. Bolden testified:

Q. Mr. Bolden, this policy does not include any
gtatement that a prisoner must remain misconduct free
in order to be eigible for restoration of vigtation
rights, does it?

A. No, but it doesn't say anything ese either. What |
look at when they send them up to me for restoration,
| look at what their misconducts record has been, |
look a whether or not they've been involved in
programs, | look at whether or not they've been doing
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the things that RNGC recommended they do. The
policy clearly gives me the ability to make adecision,
make a determination. Maybe it should be more
clearly spelled out. Unfortunately, it's not.

Q. Soyou agreethat in many cases, restoration is
expresdy denied because the prisoner has one or more
nonsubstance abuse mgjor misconducts since the
restriction was imposed?

A. There could be a continuation of thet if thereis
additional misconducts, yes.

Q. Soyouaeinfact goplying the criteriathat a
prisoner remain misconduct free in order to get the
regtrictions reinstated?

A. No, I don't think necessarily misconduct free. I'm
saying major misconducts, and typicaly more than
one. A prisoner may have acquired a series of minor
misconducts, or Some nonserious magor misconducts.
It wouldn't prohibit me from making a
recommendation to the director.

Tr. 3, pp. 156-57.

Q. When it comesto retoring the vists, isnt it the
case that you often do not forward the request to the
director and in fact send it back, deny it for reasons of
your own and send it back to the warden?

A. That'strue, yes.

Q. Anddoesit not dso often occur that when a
restoration is denied, you do not, in the document that
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goes to the prisoner, advise the prisoner when they
could next apply or the terms by which they must --

A. Wetry to. Theré's a conscious effort in my office
to do that. I'm not going to Sit here under oath and say
it happens every time, but | have asked the folksin
my office that do thisin my behaf, give the prisoner a
date to shoot for.

Q. Soaeyou saying it would not surpriseyou if in
fact prisoners are told to stay misconduct free without
an end date?

A. It shouldnt bethat way, but I'm not going to be
surprised that you might find some that are that way,
but | think you need to give the prisoner atarget or a
god to work for, and | know my intent when they go
out, that we give a prisoner a date to look forward to;
I'll look at it in Sx months or three months or
whatever amount of time.

Tr. 3, pp. 159-60.

Q. Now, interms of the regpplication periods when
you do specify them, it gppears that they range
anywhere from sx months to 12 months, and
sometimes up to 24 months. |s there some criteria that
you can point to in making these various
determinations, or isit pretty much afile-by-file
gtuation?

A. |think it hasto be afile-by-file Stuation. If an
individud is making progress, trying to improve their
behavior, and | see some progress looking in thefile, |
may say Sx months. | may say 12 months for
somebody esewho is dick and doesn't get caught, but
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for the guy that congtantly getsin trouble and gets
misconducts on aregular basis, for that person to go
two months, three months, six months, he or she has
redlly worked at it, and S0 you give them alittle bit
more of a carrot versus aguy that isinvolved in drugs
and you never catch him.

Q. How do you determine somebody is dick by the
misconduct reports?

A. Wadl, you don't necessarily -- you look at their
record. A lot of these guys | know that are involved in
the drug business and that get misconducts for
narcotics.

Q. Do you sometimes discuss the prisoner with the
warden before you make aruling?

A. | have, but not on aregular basis. | would be
dishonest if | said that | have on afew cases, I've
talked to the wardens or I've talked to someone about
aprisoner, and I've been around for 27 years, and |
know alot of prisonersin the system.

Tr. 3, pp. 161-62.

Degpite the timing criteria of subsection FFF, some
prisoners redricted for a mixture of acohol and non-acohol
substance misconducts are consdered for redtoration after six
months, while others are required to wat two years. n40
Although subsection FFF places the burden for requesting
restoration on the prisoner, there is no requirement that
prisoners be notified of when, how, and on what bass
restoration may be requested, and they often do not, in fact,
have this information. N4l The actuad practice of requesting
retoration is confusing and unclear. In some cases, review of a
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permanent redriction is apparently initisted by the centrd
office. See PIs' Ex. 40: No. 159580, Keith Young, p. 177
(warden conducts sx month review in response to emal from
Deputy Director's gaff). Although in many cases the director's
redricion memo dffirmativdy daes in bold type "l will
review this cae in 9x months', this review did not in fact
routindy occur. n42 Although subsection GGG says that when
timing criteria have been met wardens must submit prisoner
requests for restoration to the Deputy Director though the RPA,
Defendants advise wardens not to forward requests unless the
wadens ae recommending reingdatement, thus effectively
putting the restoration decison in the wardens hands. n43
Although subsection GGG says the Deputy Director is to make
a written recommendation regarding restoration requests to the
Director, and the Director is responsible for the fina decison,
in fact the Deputy Director regularly advises wardens that he is
not forwarding requests to the Director and denies restoration
for reasons of his own. n44 Although subsection GGG says
that when regtoration is denied, the Director is to determine
when the prisoner may regpply, in fact the Deputy Director
regulaly denies redoration without Specifying a next
application date. n45 When regpplication periods are specified,
they range from sx months to twelve months to twenty-four
months, without any apparent uniform standard being agpplied.
n46

N0 Compare, e.g., PIs' Ex. 40: No. 134352, David
Purndl, p. 069 (one acohol and one test refusal; Director's
11/4/97 redtriction memo says "l will review this case in
six months"); No. 163852, Patrick Turner, p. 249 (two
acohol and one postive marijuana test; Director's 9/6/96
restriction memo says "l review . . . in Sx months'); No.
169509, Michad Willis, p. 274 (one dcohol and one
marijuana possession; Director's 2/10/97 redtriction memo
sys "l will review this case in sx months™) with No.
128217, Wendell Young, p. 061 (one acohol and one
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urine test refusa, 4/5/99 permanent redriction); No.
141963, Marcos Martinez, p. 102 (one acohol and one
marijuana  possesson, 4/5/99 permanent  redriction);
Bolden, Tr. 3, pp. 149-50; Bowyer, Tr. 4, pp. 185-89, 192
and No. 191172, Harrison Bowyer, p. 408 (warden
recommended redtriction for 1996 and 1999 acohal
misconducts that would have dlowed redtoration in Sx
months, but deputy director imposed permanent redtriction
on 2/3/00 for 1999 acohol and 1997 redtricted meds).
Despite the timing criteria of 8§ FFF, some prisoners who
have only acohol related misconducts are required to wait
a year before requesting redtoration ingdead of just sSix
months. See, eg., PIs' Ex. 40: No. 148325, Quincy
Leonard, p. 131 (multiple acohal tickets, Deputy Director
recommends one year redriction, Director's 11/22/96
redriction memo says "1 will review this case in twdve
months'); No. 175338, David Byard, p. 307 (three acohol
tickets, Deputy Director recommends one year redtriction,
Director's 11/8/96 redtriction memo says "l will review
this case in twelve months.™); Bolden, Tr. 3, pp. 150-51.

N4l See McGinnis, Tr. 8, p. 70; Bolden, Tr. 3, pp. 156-
57; Kupers, Tr. 6, p. 177; Bowyer, Tr. 4, p. 182 (prisoner
notified by mal that vigts were restricted had to write
prison officids seeking informaion before being told
restoration would not be considered for two years); Clark,
Tr. 4, p. 115 (written notice of redriction sad nothing
about when or how it could be lifted); Staton, Tr. 4, pp.
139-40 (prisoner believed ban was permanent because
given no information re: how to get it lifted).

N2 See No. 163852, Patrick Turner, p. 249; No.
169509, Michad Willis, p. 274; No. 258127, Rufus Nedly,
pp. 789, 792; No. 237134, Benjamin Atkins, pp. 693, 698;
McGinnis, Tr. 8, pp. 67-70. Atkins is a paticulaly
troubling case. The prisoner's redtriction was supposed to
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be reviewed (and rescinded) in June 1997. This review did
not occur. Atkins, dying of AIDS, was hospitalized over
the summer. His mother made numerous contacts with the
Department to try to get Atkins vigts reindated. By the
time the Depatment got aound to reviewing and
reindating the vigts, Atkins had died.

n43 See PIs’ Ex. 40: No. 180393, Jon Weaver, p. 337
("In dl cases where Wardens do not recommend
reindatement, they need not notify Deputy Director
Bolden."); No. 209803, James Risk, p. 580 ("You need not
forward any requests to us unless the prisoner is digible
and you recommend reconsideration.”).

N4 See, eg., Ps' Ex. 40: No. 158018, Gregory
Dudley, p. 167; No. 225182, Demond Heidelberg, p. 595;
No. 239781, Julian Thurman, p. 725; No. 162312, Merion
Johnson, p. 234; No. 238324, Joseph Van Buskirk, p. 745;
Pls' Ex. 1, R 791.6609(12); Bolden, Tr. 3, p. 159; Tr. 4,
pp. 79-80.

M5 See, eg., Pls' Ex. 40: No. 158018, Gregory
Dudley, p. 167 (Dep. Director requires "further
demondration of misconduct free  behavior"  for
ungpecified time period, though prisoner is scheduled to
parole in 50 days); No. 162312, Merion Johnson, p 234
(where regtriction had been in effect over two years and
only intervening misconduct was 10 month old marijuana
use, Dep. Director requires "further demondration of
misconduct free behavior for ungpecified time period);
No. 225182, Demond Heidelberg, p. 595 (further
demongration of misconduct free behavior required for
ungpecified time period); No. 239781, Julian Thurman, p.
725 (Dep. Director wants unspecified period of
misconduct free behavior "before | will seek reingtatement
of hisprivileges'); Bolden, Tr. 3, pp. 159-61.
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N6 See, eg., PIs’ Ex. 40: No. 159580, Keith Young,
p. 177 (prisoner aready on redriction for 14 months who
had two additiond dcohol misconducts must remain
misconduct free for 12 more months before Dep. Director
will recommend restoration); No. 238324, Michad Couch,
p. 706 (prisoner restricted on 3/12/98 who has "various'
subsequent  misconducts, including one for redricted
meds, has restoration request denied on 5/15/00 by Dep.
Director who say request may be resubmitted Sx months
from then); No. 243518, Joseph Van Buskirk, p. 745
(prisoner  who had four additiond substance abuse
misconducts  after redriction, but before completing
subgtance abuse treatment, is denied restoration eghteen
months after lagt ticket for “"poor adjusgment”; may
resubmit request in another sx months); No. 249102,
Brian Mixen, p. 776 (prisoner with sSx non-substance
abuse misconducts during two years on redriction must be
one year misconduct free from last ticket before
retoration will be considered); No. 258127, Rufus Nedly,
p. 789 (prisoner who has one additional substance abuse
misconduct during 22 months on redriction for two
acohal tickets must be misconduct free for two years from
date of that misconduct); Bolden, Tr. 3, pp. 161-62
(prisoner who gets misconducts often will be given shorter
regpplication period than prisoner "who is dick and
doesnt get caught" but who deputy director persondly
beievesisinvolved in drug business).

Of the 1576 prisoners placed on permanent restriction from
August 1995 through December 1999, 1124 were dill on
redriction in May 2000. This included 72% of those restricted
in 1995, 53% of those redtricted in 1996, and 53% of those
restricted in 1997. See PIs!' Ex. 50; Creekmore, Tr. 5, pp. 51-
54. Twenty-four people had ther vigts restored in less than sx
months. See Pls' Ex. 48. Of the 453 prisoners whose vidts
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were restored through 1999, 49.4% spent less than twenty-
seven months on redriction and 50.6% spent twenty-seven
months or more. See PIs' Ex. 48; Creekmore Tr. 5, pp. 54-56.
By May 2000, 149 prisoners had been on restriction for 31/2
years or longer. n47

M7 See PIs' Ex. 50; see, eg., PIs' Ex. 40: No.
110133, Charles Jackson, p. 007; No. 148325, Quincy
Leonard, p. 131; No. 152829, Curtis Lewis, p. 149; No.
159580, Keith Young, p. 177; No. 163852, Patrick Turner,
p. 249; No. 170633, James Englemann, p. 281; No.
175338, David Byard, p. 307; No. 178707, Napoleon
Wéls, p. 324; No. 193525, Richard Custard, p. 474; No.
220990, James Larry, p. 585, No. 225182, Demond
Heidelberg, p. 595; No. 226669, Gregory Winters, p. 607.

C. Subgtantive Problems

In addition to the procedural problems reated to the
permanent ban, many substantive issues are dso problematic.

Defendant originated and implemented the concept of using
permanent vigting redrictions as a punishment for substance
abuse as pat of its zero tolerance philosophy, under which a
sngle ingance of substance abuse is defined as a problem. See
VanOchten, Tr. 1, p. 95; McGinnis, Tr. 8, pp. 61-63; Yukins,
Tr. 6, pp. 59-60; Caruso, Tr. 8, p. 101. The use of permanent
vigting redrictions was not mativated by any Depatment-wide
rise in substance abuse. In fact, random drug testing begun in
the late 1980's had brought drug use down. See VanOchten, Tr.
1, pp. 98-99. Although Depatment officids tedified that
substance abuse by prisoners is a mgor problem because it can
leed to violence and creates a dangerous atmosphere, the
datistical evidence indicates that the incidence of prisoners
abusing substances is "well below ten percent.” Kupers, Tr. 7,
pp. 38-39. Further, Defendants acknowledge that they did not
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have enough treatment programs avalable to handle the
prisoners batling substance abuse problems, and that their
fadliies were not ale to provide speciaized appropriate
substance abuse trestment in many instances. See VanOchten,
Tr. 1, pp. 96-97. There was no testimony regarding violence
levels before or after permanent redtrictions were introduced.
See, eg.,, Causo, Tr. 8, p. 96; Bolden, Tr. 4, p. 51. Mr.
McGinnis acknowledged tha he had tedtified in 1994 that
Michigan prisons "were wel managed, well controlled and hed
an absence of violence and tha violence was extremey low in
Michigan compared to other dates” McGinnis, Tr. 8, p. 52.
Permanent  vidting redrictions ae not imposed for
misconducts involving violence or threats of violence, even
though Mr. McGinnis tedtified that there is "no acceptable leve
of violence' and that "the dandard is that there will be no
violence" McGinnis, Tr. 8, p. 74, see Bengam, Tr. 2, p. 64
(oon jugt limited to noncontact vigts while appeding
misconduct finding for Sarting ariot).

Although several of Defendants witnesses expressed thelr
opinions that substance abuse went down &fter implementation
of the permanent redtriction pendty, no data was introduced
regarding any changes in the actua amount of substance abuse
that occurred, any changes in the quantity of substance abuse
misconducts issued, nor the extent to which any changes that
did occur might have other causes. 48 Paintiffs expert
tedtified that dthough a high proportion of prisoners have
substance abuse problems when they enter prison and after
they leave it, substance abuse while in prison is not a large
problem and does not warrant the massve injury caused by
separating family members through permanent redrictions. See
Kupers, Tr. 6, p. 171, Tr. 7, pp. 6-7.

N8 See Caruso, Tr. 8, pp. 87-89; Withrow, Tr. 8, p.
151 (has not sudied extent of reduction and drug
problems & Reformatory "was not terribly extensive prior
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to these changes.”); Jones, Tr. 9, pp. 36-38; McGinnis, Tr.
8, pp. 75-76 (former director could not say whether
substance abuse misconducts went up or down).

In addition, the lack of standards and procedures for the
redoration of vigting privileges has had a dgnificant negative
impact within the MDOC. Department officias indicated that
restoration was denied for widdly disparate reasons, depending
on the identity of the decisonmaker. nd9 Some people have
had ther vidts redricted for wedl over two years despite
recommendations for restoration from wardens. n50 Since
wardens are given no explanation when their recommendations
for restoration are rgected, they cannot explain the decisons to
prisoners. n51

M9 See McGinnis, Tr. 8, p. 64 (type of drugs
involved, "nature of the case"); Bolden, Tr. 3, p. 157
(misconduct  history, program  involvement, RNGC
recommendations);  Southwick, Tr. 9, pp. 140-41
(sandards "more or less' in her head, include continued
pattern of substance abuse or other disruptive behavior);
Caruso, Tr. 8, pp. 94, 110 (lack of further substance abuse
not enough, condders other misconduct, prisoner's full
history); Jones, Tr. 9, pp. 35-36, 56 (in addition to being
free of subgance abuse misconducts, prisoner must
demongrate “"extended period of postive behavior”;
congders other mgor misconducts, refusals to participate
in school or counsding, "how wdl they've done on their
inditutional assignment”, “irrespongble  behavior");
Langley, Tr. 9, pp. 79-80 (inditutiona behavior and
substance abuse higtory; will not restore until a least one
year dfter last substance abuse ticket); Yukins, Tr. 6, p. 82
(does not recommend redtoration if "not comfortable’
doing s0).
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n50 See, eg., Ps' Ex. 40: No. 162312, Merion
Johnson, p. 234 (prisoner redricted on 4/29/97 for
refusng drug test and possesson of marijuana remans on
redriction despite 4/8/99 recommendation by warden to
restore); No. 163852, Patrick Turner, p. 249 (wheelchar
bound prisoner restricted on 9/6/96 for dcohol and
marijuana ue who is & Levd 5 fadlity for beng
management problem and has lost phone privileges
remains on redriction despite 9/23/97 recommendation
from warden to restore because vists would be non
contact, might encourage compliance with inditutiona
rules, and would afford family support); No. 249102,
Brian Mixen, p. 776 (prisoner redtricted on 1/15/97 for
dcohol and marijuana use ill on redriction despite
1/19/99 recommendation from Warden Caruso to restore
because no more substance abuse misconducts after
redtriction); No. 243518, Joseph Van Buskirk (prisoner
redricted on 10/8/97 for dirty urine and refusing drug test
denied redtoration despite postive recommendation from
Warden Caruso, no misconducts for eighteen months, and
completion of substance abuse trestment); Bolden, Tr. 3,
pp. 151-52.

n51 See Withrow, Tr. 8, pp. 154-55; Yukins, Tr. 6, pp.
83-84. Unexplained disparate redtoration decisons lead
prisoners to fed they are being trested unfarly, which in
turn causes anger, irritability, obsessve resentment and
incressed acting out. See Mintzes, Tr. 6, pp. 13-15;
Kupers, Tr. 6, pp. 164-65.

Even more egregious, permanent redrictions for substance
abuse have been converted sub rosa into a tool for generd
behavior management, where redrictions ae routindy
continued on the bass of behavior for which policy does not
authorize a vigting redriction in the fird ingance. n52 Usng
non substance-abuse misconducts to extend a vidting ban
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imposed for substance abuse is perceived by prisoners to be
unfar and excessive, and severd  witheses,  including
Hantiffs experts, tedified that this procedure is
counterproductive to the penological interests identified by
Defendants. See Kupers, Tr. 7, pp. 16-18. The arbitrariness and
unfairness of the permanent redtriction process makes the
trauma of the redriction harder to bear and actudly increases
the tendency to resort to medication or drugs. See Kupers, Tr.
6, pp. 178-79.

n52 See, eg., Pls' Ex. 40: No. 158018, Gregory
Dudley, pp. 167-69 (restoration denied to prisoner who
had completed substance abuse treatment and had
excdlent work reports because of five subsequent tickets,
including insolence, redricted meds, and three "ou of
place’); No. 225182, Demond Heidelberg, p. 595
(retoration denied to Levd 5 prisoner with multiple
subsequent misconducts, none related to substance abuse);
No. 233162, David Wood, p. 692A (6 month redtriction
for two acohol misconducts continued indefinitdy after
Warden Caruso recommends no restoration based on one
misconduct for disobeying a direct order); No. 239781,
Julian Thurman, p. 724 (redtoration denied more than
three years dfter redriction imposed based on eght
subsequent misconducts, none for substance abuse); No.
249102, Brian Mixen, p. 776 (restoration denied at six
month review because of one ticket for unauthorized
occupation of a cdl; redoration denied after two years
based on tota of sx misconducts after restriction, none for
substance abuse); No. 242794, Kenneth Pringle, p. 744A
(6 month redriction for two dcohol misconducts
continued for 6 months based on two nonsubstance abuse
misconducts, Warden Caruso had recommended requiring
one year misconduct free before reconsderation "since
vigting is conddered a privilege"); No. 263692, Jack
Hodges, p. 799A (6 month redriction for two acohal
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misconducts continued for 6 months for three non
substance abuse misconducts, Warden Kapture had
recommended no resoration untii 6 months misconduct
free and 6 months saisfactory work or  school
performance); Bolden, Tr. 3, pp. 157-58; Caruso, Tr. 8, p.
A (permanent redriction is "powerful tool" in managing
prisoners, will not restore vidts unless prisoners are
"behaving themsdlves").

CONCLUSIONS OF LAW

Vidtation has been recognized by judges and crimind
jugtice professonds as an important aspect of prison life
because it ads in rehabilitation, presarves the family unit,
postivey influences reintegration of prisoners into  society,
and decreases recidivism. As Justice Marshdl observed in his
dissent in Kentucky Department of Corrections v. Thompson,
490 U.S 454, 465, 104 L. Ed. 2d 506, 109 S Ct. 1904 (1989)
(Marshdl, Brennan, Stevens, JJ., dissenting):

Confinement without vistation "brings dienaion and
the longer the confinement the greeter the dienation.
Thereislittle, if any, disagreement that the
opportunity to be visted by friends and rdativesis
more beneficid to the confined person than any other
form of communication.”

"Ample vigtation rights are aso important for the
family and friends of the confined person. . . .
Preservetion of the family unit isimportant to the
reintegration of the confined person and decreasesthe
possihility of recidivism upon rdease. . . . Vistation
has demonstrated positive effects on a confined
person's ability to adjust to life while confined as well
as his ability to adjust to lifeupon rdesse. . . ."
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Thompson, 490 U.S. at 468 (quoting National Conference of
Commissoners on Uniform State Laws, Modd Sentencing and
Corrections Act § 4-115, Comment (1979)).

The United States Supreme Court acknowledged in
Thornburgh v. Abbott, 490 U.S. 401, 407, 104 L. Ed. 2d 459,
109 S Ct. 1874 (1989) that "access [to prisong] is essential . . .
to families and friends of prisoner's who seek to sudan
relationships with them.”

Notwithstanding the importance of vists both to the
prisoner and to the penologicd god of rehabilitation, the
experience of incarceration necessxily imposes limits and
redrictions on a prisoner's interactions with persons beyond the
prison wals. Some prisoners are housed in facilities which are
far away from family and friends. The United States Supreme
Court has held that:

The fact of confinement and the needs of the pend
indtitution impaose limitations on condtitutiond rights,
including those derived from the Firs Amendmert,
which are implicit in incarceration. . . . Perhapsthe
most obvious of the First Amendment rights thet are
necessarily curtailed by confinement are those
associationd rights that the First Amendment protects
outside of prison walls. The concept of incarceration
itsdf entails aredriction on the freedom of inmatesto
associate with those outside the pend indtitution.

Jones v. North Carolina Prisoners Labor Union, Inc., 433
U.S. 119, 125-26, 53 L. Ed. 2d 629, 97 S. Ct. 2532 (1977).

The Frg Amendment, which is gpplied to the States
through the Fourteenth Amendment, protects the right of
association in certain circumstances. U.S. CONST. amend. I;
see NAACP v. Alabama, 357 U.S. 449, 2 L. Ed. 2d 1488, 78 S.
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Ct. 1163 (1958). The Supreme Court has "noted two different
sorts of ‘freedom of association' that are protected by the
United States Congtitution:

"Our decisions have referred to conditutiondly
protected 'freedom of association’ in two distinct
senses. Inoneline of decisons, the Court has
concluded that choices to enter into and maintain
certain intimate human relaionships must be secured
againg undue intruson by the State because of the
role of such relationships in safeguarding the
individua freedom thet is centra to our condtitutiond
scheme. In this respect, freedom of association
receives protection as a fundamenta element of
persond liberty. In another set of decisions, the Court
has recognized aright to associate for the purpose of
engaging in those activities protected by the First
Amendment-- speech, assembly, petition for the
redress of grievances, and the exercise of religion.”

City of Dallas v. Stanglin, 490 U.S. 19, 24, 104 L. Ed. 2d 18,
109 S. Ct. 1591 (1989) (quoting Roberts v. United States
Jaycees, 468 U.S. 609, 617-18, 82 L. Ed. 2d 462, 104 S. Ct.
3244 (1984)).

As for the fird line of decidons, "many courts have
recognized liberty interests in familid reationship other than
drictly parentd ones” Trujillo v. Board of County
Commissioners of Santa Fe County, 768 F.2d 1186, 1188 (10th
Cir. 1985) (citations omitted). Further, the Frst Amendment
and the Fourteenth Amendment protect the fundamenta rights
to edablish and mantan family rdaionships and to make
child-rearing decisons. See Santosky v. Kramer, 455 U.S. 745,
753, 71 L. Ed. 2d 599, 102 S. Ct. 1388 (1982) (stating that
naturd parents have a fundamenta liberty interest “in the care,
custody, and management of ther child"); Moore v. City of
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East Cleveland, 431 U.S. 494, 505, 52 L. Ed. 2d 531, 97 S. Ct.
1932 (1977) (dtating that "ours is by no means a tradition
limited to respect for the bonds uniting the members of the
nudear family. The tradition of uncles aunts, cousns and
especidly grandparents sharing a household aong with parents
and children has roots equdly venerable and equdly deserving
of conditutiond recognition”); Cleveland Board of Educ. v.
LaFleur, 414 U.S. 632, 639-40, 39 L. Ed. 2d 52, 94 S. Ct. 791
(1974); Yoder v. Wisconsin, 406 U.S. 205, 32 L. Ed. 2d 15, 92
S. Ct. 1526 (1972); Griswold v. Connecticut, 381 U.S. 479, 14
L. Ed. 2d 510, 85 S. Ct. 1678 (1965); Pierce v. Society of
Ssters, 268 U.S. 510, 69 L. Ed. 1070, 45 S. Ct. 571 (1925);
Meyer v. Nebraska, 262 U.S. 390, 67 L. Ed. 1042, 43 S. Ct.
625 (1923). In addition, "the freedom of intimate association
protects associational choice as wel as biological connection.
Trujillo, 768 F.2d at 1188 (citing United States Jaycees, 104 S.
Ct. at 3249-51; see generally Karast, "The Freedom of Intimate
Association,” 89 YaleL.J. 624 (1980)).

Both the prisoners themsdves and their prospective visitors
are entitled to the protection of these rights, dways with the
acknowledgment that the demands of the prison system may
involve dgnificant redriction. In fact, the Supreme Court has
oecifically dated that "inmates clealy retain protections
aforded by the Firds Amendment. " O'Lone v. Estate of
Shabazz, 482 U.S. 342, 348, 96 L. Ed. 2d 282, 107 S. Ct. 2400
(1987) (citing Pell v. Procunier, 417 U.S. 817, 822, 41 L. Ed.
2d 495, 94 S. Ct. 2800 (1974)); see Austin v. Hopper, 15 F.
Supp. 2d 1210, 1231-32 (M.D. Ala 1998); but see Long v.
Norris, 929 F.2d 1111, 1118 (6th Cir. 1991) (daing that "in
the Sixth Circuit, we have not decided the degree to which
prison inmates retain their freedom of association). "Prison
walls do not form a barrier separating prison inmates from the
protections of the Condtitution." Turner v. Safley, 482 U.S. 78,
84, 96 L. Ed. 2d 64, 107 S. Ct. 2254 (1987). Inmates "do not
forfat dl conditutiona protections by reason of ther
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conviction and confinement in prison.” Bell v. Wolfish, 441
U.S. 520, 545, 60 L. Ed. 2d 447, 99 S. Ct. 1861 (1979). n53

n53 Although this Court found in its earlier opinion
that "no Firs Amendment rights of freedom of association
exigs for prisoners” Bazzetta v. McGinnis, 902 F. Supp.
765, 770 (E.D. Mich. 1995), that overly broad statement is
not condgent with the Supreme Court precedent cited
above. As Justice Frankfurter observed in Hendee v.
Union Planters National Bank & Trust Co., 335 U.S. 595,
600, 93 L. Ed. 259, 69 S. Ct. 290 (1949) (Frankfurter, J.,
dissenting), "wisdom too often never comes and so one
ought not to rgect it merdly because it comes lae" A
better formulation of the law would be to date that the
Sixth Circuit had not addressed "the degree to which
prison inmates retain ther freedom of associaion,” Long
v. Norris, 929 F.2d 1111, 1118 (6th Cir. 1991), and that
the Court must use the Turner anadyss to resolve those
issues on specific cases. As the Sixth Circuit dated in its
ealier decison in this case, "there is no inherent absolute
right to contact vidgts with prisoners” and "a properly
imposed ban on contact vists will survive dams of Due
Process [and Firg Amendment] violaion." Bazzetta v.
McGinnis, 124 F.3d 774, 779 (6th Cir. 1997). These
datements recognize the exigence of conditutiond rights
related to vidts dthough limited by the congrants of
incarceration. Thus, the Turner andyss mugt be utilized to
evauate the legitimacy of the redtrictions.

However, "lawful incarceration brings about the necessary
withdrawd or limitation of many privileges and rights a
retraction judtified by the condderations underlying our pend
sysgem." Price v. Johnston, 334 U.S. 266, 285, 92 L. Ed. 1356,
68 S. Ct. 1049 (1948), overruled on other grounds by
McCleskey v. Zant, 499 U.S. 467, 113 L. Ed. 2d 517, 111 S. Ct.
1454 (1991); see Pdl, 417 U.S. a 822. "Limitations on the
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exercise of conditutiona rights arise both from the fact of
incarceration and from vaid penologica objectives--induding
deterrence  of crime,  rehabilitation of prisoners,  and
inditutiond  security.” O'Lone, 482 U.S. at 348 (citations
omitted). Accordingly, in the Frs Amendment context, "a
prison inmate retains those Firs Amendment rights that are not
inconagtent with his datus as a prisoner or with the legitimate
penologicial objectives of the corrections system.” Pell, 417
U.S. at 822.

Therefore, in order to grant prison officias the appropriate
deference in deding with prison matters, the courts gpply a
reasonableness dandard "when a prison regulation impinges on
inmates  conditutional  rights” Turner, 482 U.S. a 89.
Accordingly, a regulaion is vaid if it is "reasonably related to
legitimate  penologicd  interests™  Id. In m&king  this
determination, a court must balance the following four factors:

1. whether avdid, rationa connection between the
prison regulation and the legitimate governmental
interest exigts,

2. whether there are dternative ways for the
prisoner to exercise the implicated condtitutiondl
right;

3. what impact would accommodation of the
implicated condtitutiond right have on the prison
adminigration; and

4. whether the regulation is an exaggerated response

to prison concerns.

Id.; see O'Lone, 482 U.S. at 342 (1987) (holding that prison
regulations precluding certain religious services did not violate
the Frsg Amendment); Jones v. North Carolina Prisoners



-99a-

Labor Union, Inc., 433 U.S. 119, 53 L. Ed. 2d 629, 97 S. Ct.
2532 (1977) (rgecting the inmates Firs Amendment chalenge
to the union medting and solicitation redrictions as rationdly
related to the centra objectives of prison adminidration); Pell,
417 US. a 817 (1974) (rgecting the inmates Firg
Amendment chdlenge to the ban on media interviews because
the regulation prohibited only one means of communication);
Caraballo-Sandoval v. Honsted, 35 F.3d 521, 525 (11th Cir.
1994) (dating that "as to the Fird Amendment clam, inmates
do not have an absolute right to vistation, such privileges
being subject to the prison authorities discretion provided that
the vidtaion policies meet legitimate penologica objectives’);
Nicholson v. Choctaw County, 498 F. Supp. 295 (S.D. Ala
1980); Laaman v. Helgemoe, 437 F. Supp. 269, 320 (D. N.H.
1977) (holding that "a totd denia of vigtation or unreasonable
redrictions on vigtation privileges does implicate the Firs
Amendment rights of any inmate").

In goplying the Turner test, Defendants bear the burden of
demondreting that the chalenged regulation is reasonably
related to a vaid penologica objective. "[A] regulation cannot
be susained where the logicd connection between the
regulation and the asserted god is SO remote as to render the
policy arbitrary or irrationa.” Turner, 482 U.S. at 90.

Although the Sixth Circuit has emphaszed that "problems
of prison adminigration are peculiarly for resolution by prison
authorities and their resolution should be accorded deference
by the courts" Bazzetta v. McGinnis, 124 F.3d 774, 779 (6th
Cir. 1997), the court has aso cautioned that deference does not
mean blind acceptance of the proffered rationades. See Whitney
v. Brown, 882 F.2d 1068 (6th Cir. 1989). Thus, a State may not
"arbitrarily deprive prisoners of dl contact with family and
friends" MICHAEL MUSHLIN, RIGHTS OF PRISONERS §
12.01 (2d ed. 1993).
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The Sixth Circuit has hdd, in an ealier decison in the
ingant case, that the redrictions concerning minor children and
former prisoners are conditutionad in the context of contact
vigtation. See Bazzetta, 124 F.3d at 779. With respect to nor+
contact vidts, however, the Sixth Circuit firs hdd that
"gopdlants er in their contention that the redrictions a issue
apply to both contact and non-contact vists A far reading of
the amendments makes it clear that they apply only to the
former.” Id. In a subsequent decison, the Court explicitly
denied the MDOC request to extend the holding to the non
contact setting. See Bazzetta v. McGinnis, 133 F.3d 382, 384
(6th Cir. 1998). And indeed, the balance of the Turner factors
gopears to be quite different if one consders the non-contact
environment.

The penologicd interests articulated by the Defendants
with respect to the regulations affecting minor children and
former prisones ae 1) preventing children from suffering
physcd and sexud abuse 2) preventing children from being
injured in the non-child-proofed vidtation rooms, 3) preventing
the smuggling of weapons, drugs or other contraband; and 4)
reduction of overal volume so as to ease the overcrowding of
vigting rooms and the adminigtrative burden on prison staff.

As discussed above, Defendants made no attempt to
quantify the number of minor children or former prisoners who
would be excluded by the new regulations, defendant conceded
that the number was probably smdl. Furthermore, the
edablishment of the vigting sandards and the limited 10
vigtor list for each prisoner had dready reduced the volume of
prison vigtors by approximatey 50%. Thus, there is no logica
connection between the challenged regulations and the need to
reduce volume.

With respect to the other articulated penologicd interests,
the confinement of these excluded vidtors to non-contact vidits
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would fully address any issue of abuse, potentid injury or the
opportunity for smuggling. Thus, there is no vdid raiond
connection between the regulation which excludes minor
gblings, nieces and nephews and former prisoners, from non
contact vigtation -- and the governmenta or penologica
interes mativating the rule.

Smilaly, with respect to the redrictions on who may
accompany a minor child and on the dimindion of vidts by
children whose prisoner paents have had ther rights
terminated, the limitation to non-contact vidts would meet any
concern about the safety and security of the children. There
was no evidence presented to suggest that volume is an issue
supporting these regulations. And with respect to Defendants
objective of diminating adminidtrative burden, the process of
screening for the 10-vistor ligt dready addresses this Any
adult bringing a minor child would have to go through the
screening process of the vigtor lis approval; esch prisoner is
entitled to have ten vigtors on ther lis, 0 the screening of an
adult authorized to accompany a minor child would creste no
greater burden than that aready imposed by the regulations.
Findly, dthough Defendants dam tha there could be a
problem with forgery or authorizing documents such as power
of attorney, no evidence supports that clam.

With respect to the remaining Turner factors, Plaintiffs dso
prevail. Uncontroverted evidence edtablishes that letters and
telephone cdls are not adequate dternaie means of daying in
contact with minor children. The use of norncontact visits for
these now excluded viditors would have no impact on guards or
other inmates, and a minimal impact on the dlocation of prison
resources. And the exisence of the obvious dternative of non
contact vigtation is in itsdf evidence that the regulation is not
reasonable.
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Therefore, the Court finds that Pantiffs have prevaled in
esablishing the unconditutiondity of the MDOC regulations
excluding minor gblings nieces and nephews, exduding
former prisoners, requiring that minor children be brought by
an immediale family member or guardian, and exduding
children whose prisoner parents have had their parentd rights
terminated. The redrictions are not reasonably related to
legitimate penologicd interets when consdered in the context
of non-contact vistation.

Il. Permanent Ban on Vidts Basad on Two Substantive Abuse
Misconducts

A. Eighth Amendment

The Eighth Amendment, which goplies to the States
through the Due Process Clause of the Fourteenth Amendment,
prohibits "crud and unusud punishment” to those convicted of
crimes. U.S. CONST. amend. VIII. The Supreme Court has
interpreted the Amendment "in a flexible and dynamic
manner." Gregg v. Georgia, 428 U.S. 153, 171, 49 L. Ed. 2d
859, 96 S. Ct. 2909 (1976). In the earlier cases, the Supreme
Court gpplied the Eighth Amendment to barbarous physica
punishments. See In re Kemmler, 136 U.S. 436, 34 L. Ed. 519,
10 S. Ct. 930 (1890); Wilkerson v. Utah, 99 U.S. 130, 25 L. Ed.
345 (1879). However, more recently, the Supreme Court has
extended the Eighth Amendment to cover punishments which
"involve the unnecessry and wanton infliction of pan,” "are
grosdy disproportionate to the severity of the crime” or "are
‘totally without penologicd judification.” Rhodes v. Chapman,
452 U.S. 337, 345, 69 L. Ed. 2d 59, 101 S. Ct. 2392 (1981)
(quoting Gregg, 428 U.S. 153, 49 L. Ed. 2d 859, 96 S. Ct.
2909; Coker v. Georgia, 433 U.S. 584, 592, 53 L. Ed. 2d 982,
97 S. Ct. 2861 (1977) (plurdity opinion); Weems v. United
Sates, 217 U.S. 349, 54 L. Ed. 793, 30 S. Ct. 544 (1910)).
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The Eighth Amendment "embodies 'broad and idedigtic
concepts  of dignity, civilized dandards, humanity, and
decency’ . . . agang which [courts must evduae pend
measures” Estelle v. Gamble, 429 U.S. 97, 102, 97 S. Ct. 285,
50 L. Ed. 2d 251 (1976) (quoting Jackson v. Bishop, 404 F.2d
571, 579 (8th Cir. 1968)). Accordingly, the Amendment "'must
draw its meaning from the evolving standards of decency that
mark the progress of a maturing society.” Id. (quoting Trop V.
Dulles, 356 U.S. 86, 101, 2 L. Ed. 2d 630, 78 S. Ct. 590 (1958)

(plurdity opinion)).

The present case involves a condition of confinement.
Specificdly, it involves a permanent ban on vidtation when an
inmate has two subgance abuse violaions. "It is undisputed
that the trestment a prisoner receives in prison and the
conditions under which he is confined are subject to scrutiny
under the Eighth Amendment.” Helling v. McKinney, 509 U.S.
25,31, 125 L. Ed. 2d 22, 113 S. Ct. 2475 (1993). The Supreme
Court stated:

When the State takes a person into its custody and

holds him there againgt hiswill, the Congtitution

impOoses upon it a corresponding duty to assume some

respongbility for his safety and generd well being. . .

. Therationdefor this principle is smple enough:

when the State by the affirmative exercise of its power

S0 restrains an individud's liberty that it rendershim

unable to care for himsdlf, and & the sametimefails

to provide for his basic human needs-- e.g., food

clothing, shdlter, medicd care, and reasonable safety--

it transgresses the subgtantive limits on state action set

by the Eighth Amendment. . . .
DeShaney v. Winnebago County Dept. of Social Servs., 489
U.S. 189, 199-200, 103 L. Ed. 2d 249, 109 S. Ct. 998 (1989).
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In order to hold that a condition of confinement violates the
Eighth Amendment, two requirements must be met. The firg
requirement is that the deprivation must be "sufficiently
serious” Farmer v. Brennan, 511 U.S. 825, 834, 114 S. Ct.
1970, 128 L. Ed. 2d 811 (quoting Wilson v. Seiter, 501 U.S.
294, 298, 115 L. Ed. 2d 271, 111 S. Ct. 2321 (1991)); Rhodes,
452 U.S. a 347. In Rhodes v. Chapman, 452 U.S. 337, 69 L.
Ed. 2d 59, 101 S. Ct. 2392 (1981), the Court held that lodging
two inmaes in a sangle cdl was not "sufficently serious” and,
therefore, did not conditute crud and unusud punishment
under the Eighth Amendment. The Court daed that the
Conditution "does not mandate comfortable prisons” but
prohibits only those deprivaions which deny “"the minimd
civilized measure of lifés necessties™ 1d. at 347.

The second requirement is that a prison officid mugt have a
"sufficiently culpable state of mind." Farmer, 511 U.S. at 834
(quoting Wilson, 501 U.S. at 297). "In prison conditions cases
that state of mind is one of 'ddiberate indifference to inmate
hedth or safety.” Id. (dting Wilson, 501 U.S. at 302-03). That
Is, "[@ prison officid's 'ddiberate indifference to a subgantia
rk of saious ham to an inmate violates the Eighth
Amendment." 511 U.S. a 828 (citing Helling, 509 U.S. at 25;
Wilson, 501 U.S. at 294; Estelle, 429 U.S. at 97). The Court
defined deiberae indifference as "knowing that inmates face
subgtantid risk of serious ham and disregarding that risk by
faling to take reasonable measures to abate it." Farmer, 511
US a 847. "Whether a prison officid had the requiste
knowledge of a subgtantia risk is a question of fact subject to
demondraion in the usud ways, incduding inference from
crcumgantid evidence. . . . And a factfinder may conclude
that a prison officid knew of a subgantid risk from the very
fact that the risk was obvious." Farmer, 511 U.S. at 842.

This Court holds that the permanent ban on vidtation for
two substance abuse misconducts violates the Eight
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Amendment's  prohibition agang cud and  unusud
punishment. See Laaman v. Helgemoe, 437 F. Supp. 269, 322
(D. N.H. 1977) (dtating that "unreasonable redtrictions on
vigtaion . . . involves the Eighth Amendment where the falure
to dlow inmates to kegp ther community ties and family
bonds promotes degeneration and decreases their chances of
successful reintegration into society™).

The unrefuted evidence edablishes that vigtation with
family and friends is the dngle mog important factor in
dabilizing a prisone’'s mentd hedth, encouraging a pogtive
adjusment to the prisoner's term of incarceration, and
supporting a prisoner's successful return to society. See Kupers,
Tr. 6, pp. 130-35. Dr. Kupers tedtified about the profile of the
Michigan's prison population as follows:

Generdly, prisonersin Michigan and nationwide, and
not really much variance in the two, are very poor,
they're from low income backgrounds, they have very
little education. 40 some percent are functionaly
illiterate. They tend to be disproportionately African
American and Hispanic; closeto 50 percent African
American, and another 15 to 20 percent Higpanic and
other minorities.

They tend to have experienced repeated and severe
traumas throughout their life, including physicd and
sexud abuse. The sexud abuse is more prevadent in
women prisoners than in men. Therésavery high
incidence of certain diseases; for ingtance, HIV and
AIDS and hepatitis C, gpproximately Six to ten times
the rest of the population.

Mentd illnessisvery prevaent. There's between 16
and 25 percent of prisoners suffer from a significant
mentd illness warranting treatment. The DOJ released
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areport gpproximately ayear ago that 283,000
prisonersin the nation suffer from serious mentd
illness

And in terms of substance abuse, various estimates are
between 60 and 80 percent of prisoners suffer from
sgnificant substance abuse.

Kupers, Tr. 6, pp. 129-30.

With respect to the overdl importance of vistation, Kupers
went on to say:

Prisoners with any length of sentence who had three
people who they had quality and continuous contact with
during their entire term of incarceration were 1/6 as likely
to be back in prison &fter, a year after ther release, than
those who didn't have that much contact. Those people
were Sx times more likely to return to prison after ayear.

There have been alot of studiesthat come up with
essentidly the same finding, and that's why | say that
it'sthe factor that correlates most strongly with
success after release.

Kupers, Tr. 6, pp. 131-32.

Concerning the importance of vidtaion to prisoners with
mental illness and those with parentd respongbilities, Kupers
Stated:

A. ... peoplewith mentd illness probably need
more vistation. They probably need their family
support more than average, normal people, and of
course whenever | make a generdization like that,
there are exceptionsin every direction, but there are
quite afew studies that show whether someone with a
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mentd illnessisin ahospital or acorrectiond facility
that they're ataining gability mentdly, and their
eventua success after they're discharged or released is
gregtly increased by having meaningful family contact
and socid support during the time that they're in the
hospitd or in prison.

Q. Isthereadifferent import of viststhet are
recognized between prisoners who are parents and the
vidtswith ther children, as opposed to other
prisoners?

A. Absolutdy, and there are differences between
men and women. Parents have a very close bond with
their children. They fed agreat respongbility for
raisng their children. Women prisoners tend, 80
percent of them have children, 80 percent of those are
single mothers, and thereisavery, very high

incidence of depresson in women's prisons, and in
mogt of the literature in correctiond psychiatry and in
generd psychiatry, that is attributed to the separation
from their children and loved ones.

Men a0, to alesser extent, dightly, and they're less
ableto verbalize it, and they're more likdly to act out,
but men who are fathers dso have red difficulties
because of the fact that they're separated from their
children,

Kupers, Tr. 6, p. 132-33.

Deferdants do not challenge Dr. Kupers testimony about
the importance of vigtation; indeed, many Depatment of
Corrections witnesses testified that vistation was chosen as the
vehide of punishment precisdy because it is important to
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prisoners, and therefore perceved as a "powerful tool" for
prison management.

While emphaszing the podtive effect of vistaion on a
prisoner's menta hedth, generd adjusment, and successful re-
entry to society, Dr. Kupers dso tedtified to the devastating
impact on the prisoner when vigts are diminated. With respect
to the impact to the spousal rationship, Dr. Kupers stated:

Q. Do you have an opinion about what a permanent
ban would do on amarita relationship between a
prisoner and an outside spouse?

A. Yes, | do. When | described the sibling bond, |
sad tha one thing you know about your sibling,
whether you're close or digtant, is that you will be
together to bury your parents. That's not true of
marital bonds or primary relaionships, so thereisa
high rate of separation of prisoners and their spouses
during the term of incarceration. There was a sudy
done of thisin the '70s, and the author said that,
actudly, a quarter of prisoners primary relationship
breaks up in the first year or two of incarceration.
Now, what's sgnificant about that is how impressive
it isthat three quarters don't break up and the spouse
continues to vist.

Well, if you put atwo-year hiatus or longer in the
ability of the spouseto vist, it will have avery
detrimenta effect on the continuity of those
relationships, and probably the rate of separation and
divorce will go higher, and that will have ripple effect,
negative effects on the children, et cetera,

Q. Andwhatis, if you know, based upon your
practice and your review of the literature, the impact
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on prisonersfor the breskup of their marriage during
ther incarceration?

A. Besdeslosng contact with their children, that's
probably the most destructive relational separation

that occurs for a prisoner. There are studies that show
that if a prisoner isreleased and goesto live with a
partner, their recidivism rate, on average, goes way
down, amost down to 15, 20 percent, as compared to
63 percent which is the sandard recidiviam rate.

And the conclusion of that study was that a prisoner
living doneisgoing to get into trouble, particularly in
that very difficult period right after being rel eased,
whereas a prisoner who returns to their family or
partner, they are going to do an awful lot better.

Wi, that's just one little glimpse of the harm done to
the prisoner when a primary relationship breaks up.
The prisoner beginsto despair, there are dl kinds of
implicationsin terms of developing mentd illness of
various kinds. There is the possibility of not caring
and getting into disciplinary trouble. Thereisthe
possibility of substance use, et cetera.

Kupers, Tr. 6, 159-61.

Dr. Kupers dso emphaszed the ovewheming impact of
the permanent vigtation redriction on prisoners suffering from
or prone to mentd illness:

Q. Dr. Kupers, could you tell usif there's any
different or unique impact of this permanent
restriction on those prisoners who are suffering from
some form of mentd illness?
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A. Yes What | have found in generd, and | think the
literature supports me on this, is that people enter
prison prone to one or another kind of mentd illness.
For instance, some people are prone to depression,
some people are prone to paranoia, some people are
prone to disorganization and schizophrenic
breakdown.

Now, if those people with that propensity are housed
in asecure place, fed safe and able to establish some
kind of productive work and close relationships with
people, they might not have a menta breskdown. But
if they're stressed, severdly stressed or traumatized,
they're more likely to have amenta breakdown.

So what happens to someone who goesinto prison
with a propensgity to mental bresk down, and if they
went in a ayoung age, they may not have had a
mental breakdown yet, or they may have had along
history [of] mentd illness and treatment. If they goin,
each gtressful condition and each successive trauma
makes it more likely that they'll have the kind of
breakdown that their psychologica makeup makes
them pronetto.

So in terms of someone with mentd illness, it's
extremely important for them to be in contact with
their loved ones and support system, and when they're
not, they're more likely than anyone eseto have a
menta breskdown of the kind they have a propensity
for.

Kupers, Tr. 6, pp. 165-66.

Further, Dr. Kupers tedified that a permanent vistor
regriction would be counterproductive to substance abuse
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treetment and would actudly tend to increese a prisoner's
tendency to resort to drug abuse:

Q. Inthe consensus of how to treat substance abuse
problems, isthere any consensus as to whether or not
Separating substance abuse users from their close
family contacts is a pogtive or a negative thing for the
treatment?

A. Yes Indl of the different gpproaches within that
framework | just gave, developing the support
network is considered a crucia part of the work, so
actudly the opposite would occur. Instead of
enforcing or even permitting separation, what the drug
counsdor would tend to do is bring the individua
closer to the family.

Kupers, Tr. 6, p. 170.

Q. Do you have an opinion with regard to the use of
apermanent ban on dl vistation for people who have
substance abuse problems, asto how that will affect
people who have those problems?

A. Yes | do.
Q. Couldyou tdl me?

A. ltwill be counter thergpeutic, to the extreme, and
thet isthat the lack of contact with family, particularly
if therédsasensethat it's unfair, that there's no hope of
reverang it, and that theré's nothing the individua can
do about it, as | said in the previous part of the
discussion, will tend to make the person resentful, that
will tend to make them act out and not take partin a
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program, and certainly it will have some ramifications
in terms of them resorting to substances.

By the way, they may not resort to substancesinside
the prison. There's alarge percentage of prisoners who
have substance problems, as | said, 60 to 80 percent,
and there's very few percent, I'd say a couple of
percent, of prisoners who use substancesinsde. Most
prisoners with adrug or acohol problem do not use
ingde of prison. The problem were worried about is
what happens when they get out. And in theway | just
described, the lack of contact with loved ones makes
them much more prone to abuse again once they're
discharged.

Kupers, Tr. 6, pp. 171-72.

Defendants offered no evidence to contradict Dr. Kupers,
and anecdota support for his opinions was offered by a
number of Pantiffs witnesses and exhibits, as more fully set
forth in the Court's Findings of Fact. Based on the evidence of
record, the Court concludes that the permanent redtriction on
vigtation medas the "aufficently serious’ tet st forth in
Farmer supra. n54 This finding applies to the ban whether it is
in fact "permanent” or raher reviewable in two years as
sometimes applied. As Dr. Kupers and other witnesses
indicated, the uncertainly and inconsgency of application
creates additiond problems, adso aufficiently serious to meet
the Farmer test. But the problems with this restriction would
not be cured even if there were some way to assume prompt
and cetan implementation and congdent time limits A two-
year redriction on dl vidts is sufficiently serious to meet the
Farmer test. A long-term redtriction on dl vistation goes to the
essence of what it means to be human; it destroys the socid,
emotiond, and physical bonds of parent and child, husband and
wife, body and soul. Nothing could be more fundamentd.
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n54 Dr. Kupers dso tedtified that the permanent ban is
"crud" in his professond opinion, because 1) it denies or
damages [the prisoner] in terms of a basc human need; 2)
the measure taken is excessve for the gtudion; 3) an
average, ordinary person would find it abhorrent or
gopdling; and 4) the person perpetrating the policy intends
to do harm. See Tr. 7, pp. 23-24, 30-31.

Furthermore, this redriction has been imposed with a
cdlousness that could serve as the definition of ddiberate
indifference. Permanent redtrictions have been imposed where
the extenuating circumstances underlying the substance abuse
misconduct include the death of a parent, recovery from cancer
surgery, dlergic reaction to the drug patch, medica conditions
making it difficult to provide urine for a drug test, and serious
menta illness n55 The redriction is often not imposed for
months or even years after the second quaifying misconduct.
Prisoners are often not told how long the redtriction will lagt,
and datements that the redriction will be reviewed within a
certain time frame are not followed. Prisoners are not told what
they must do to get the redriction lifted, nor why their request
for rengdaement has been denied. And dthough Paintiffs
presented some of the more dramatic and idiosyncratic tories
of prisoners affected by the permanent ban, it is the pain and
confuson evident in the more ordinary cases that is mogt
compdling: Brenda Clark, who cannot see her sx and fifteen
year old children because of a misconduct based on her
ingbility to urinate for a drug test (notwithstanding being on
medication for Chron's Disease, a Sde-effect of which is
difficulty in urinating); Kim Staon, who could not see her
young son for over two years, despite a State court order
requiring her dster to bring him to the prison (warden sad
Sster had to bring him but pison did not have to let him vist);
Merion Johnson, who has had no vidts snce April, 1997,
Harrison Bowyer who has not had vistors since 1999 and is
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unable to prepare for his parole hearing; David Brewer, who
had no vidtors for over a year before his release from prison
and has had an extremdy difficult time becoming reacquainted
with his two young children. Witness after witness, exhibit
dter exhibit, dl tedify to the emotiond and psychologica
devagtation wrought by Defendants policy, and the ddiberate
indifference with which it is enforced.

n55 Pantiffs Exhibit 40 incdudes a sdection of files
from the random 20% sample of the prisoners placed on
permanent redricion snce 1995, Presumably the
remaining files would provide additiond examples.

The Sixth Circuit has addressed the issue of vistation and
held that "prison inmates have no absolute conditutiond right
to vigtation." Bellamy v. Bradley, 729 F.2d 416, 420 (6th Cir.
1984) (citations omitted). "Limitations upon vidtation may be
imposed if they are necessary to meet penologicid objectives
such as the rehabilitation and the maintenance of security and
order." Id. (citations omitted). This Court concludes that, in the
ingant matter, the permanent ban is not necessary to meet a
penologica objective. As dated previoudy, no evidence was
presented to substantiate that the permanent ban has reduced
substance abuse or indances of violence within the
Department, and substantid evidence was presented to
edablish that the permanent ban is counterproductive to the
prisoners menta hedth, sability, potential for future substance
abuse, and rehabilitation.

This Court acknowledges that conditions which are harsh
and even redrictive are "pat of the pendty tha crimind
offenders pay for ther offenses agangt society.” Rhodes, 452
US a 347. Under contemporary standards of decency,
however, a permanent ban on vigtation presents more than just
a hash and redrictive condition. When conditions of
confinement amount to crud and unusud punishment, ‘federd
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courts will discharge ther duty to protect [inmates]
conditutional rights™ Rhodes, 452 U.S. a 351 (citations
omitted). Such acaseis presented here.

B. Frs Amendment

As discussed above, the Firs Amendment, gpplied to the
States through the Fourteenth Amendment, protects prisoners
rights of associaion in the context of vistation. When the State
redricts those rights, the Court must agoply the Turner
balancing test to determine the legitimacy of the restriction.

With respect to the permanent ban on vidtation imposed
after two substance abuse misconducts, it is questionable
whether there is a vaid rationd connection between the
permanent ban and the dated penologica interest of reducing
substance abuse in prisons. Severd defense witnesses tedtified
that it was ther impresson that substance abuse within the
sysem had decreased since 1995, but no datistical evidence
was introduced to support this In addition, Plaintiffs expert
Dr. Kupers testified that the impogtion of the permanent ban
would be counterproductive to the goa of reducing substance
abuse, since it would lead to increased depression, contribute to
psychologicd and emotiond ingability, and ultimaey
promote increased dependence on illega substances. See
Kupers, Tr. 7, pp. 15-19, 38-39. Dr. Mintzes offered smilar
expert testimony. See Tr. 6, pp. 26-27. Moreover, there was no
evidence to suggest that prisoners refrained from substance
abuse dfter the redriction was imposed, and in fact many
prisone's were denied reindtaement of vigting privileges
because of continued substance abuse misconducts. See PIs!’
Ex. 40. Thus, there is scant evidence, if any, that the permanent
ban is raiondly and vdidly connected to the penologicd
objective of reducing substance abuse; the weight of the
evidence edtablishes that this redriction is counterproductive to
itsgod.
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The second Turner factor is whether there are dternative
means for the prisoner to exercise the implicated condtitutiona
rights. The redriction a issue is a pemanent ban on dl vigts
(other than with an attorney or clergy). As discussed above,
letters and telephone cdlls are not adequate subgtitutes for vidts
with family and friends. This factor dearly weghs in favor of
Plantiffs dams

The third Turner factor is what impact accommodation of
the implicated conditutional right would have on the prison
adminigration. Prior to 1995, this sanction did not exist. The
ovewhedming evidence is that adminigration of the permanent
ban, riddled with uncertainty and inconsstency, has been a
nightmare for the MDOC as wel as for the prisoners.
Revocation of this redtriction would have a pogtive impact on
prison adminigration. To the extent that the Defendants believe
they would be losng a "powerful management tool,” as
testified to by Warden Caruso, there are other sanctions already
in place and utilized to punish substance abuse misconducts,
including loss of good time and change in security leve.

Findly, with respect to the fourth Turner factor, the
evidence edablishes that the permanent ban on vidts is an
exaggerated response to prison concerns. As set forth above,
drug abuse in Michigan prisons had actudly decreased since
mandatory drug testing began in the 1980s. See VanOchten, Tr.
1, pp. 88-89. Stidicd evidence compiled by Hainitffs
showed that drug use by prisoners is not a pervasve problem
within the MDOC. See Kupers, Tr. 7, pp. 38-39. Former
Director McGinnis acknowledged his 1994 testimony (prior to
the permanent ban) "that Michigan prisons were well managed,
well controlled and had an absence of violence" McGinnis, Tr.
8, p. 52. Further, Defendants acknowledgment that they do not
have enough treatment programs avalable to handle the
prisoners battling substance abuse problems, and the inability
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of the Depatment to provide appropriate substance abuse
treetment in many ingances, shows tha the MDOC is usng
this draconian redriction as a subditute for meaningful
treetment which might actudly accomplish the long-term god
of reducing drug dependency and recidivism. See VanOchten,
Tr. 1, pp. 96-97. Thus, dl four of the Turner factors weigh in
favor of Pantiffs podtion tha the permanent ban
unreasonably burdens their conditutiond rights under the First
Amendment.

C. Fourteenth Amendment

The Fourteenth Amendment provides that a State shdl not
"deprive any person of life, liberty or property, without due
process of law." U.S. CONST. amend. X1V, § 1. It protects
"the individud agang abitrary action of government. " Wolff
v. McDonnell, 418 U.S. 539, 558, 41 L. Ed. 2d 935, 94 S. Ct.
2963 (1974). A due process clam is examined in two Steps.
First, the Court must first ask whether the individua possesses
a liberty or property interest which has been interfered with by
the State. See Kentucky Dep't. of Corr. v. Thompson, 490 U.S.
454, 460, 104 L. Ed. 2d 506, 109 S. Ct. 1904 (1989) (citing Bd.
of Regents of Sate Coalls. v. Roth, 408 U.S. 564, 571, 33 L. Ed.
2d 548, 92 S. Ct. 2701 (1972)). Second, the Court must ask
"whether the procedures atendant upon that deprivation were
conditutiondly auffident.” 1d. (cting Hewitt v. Helms, 459
U.S. 460, 472, 74 L. Ed. 2d 675, 103 S. Ct. 864 (1983)).

Protected liberty interests may arise from two sources -- the
Due Process Clause itself or the laws of the States.  Thompson,
490 U.S. at 460 (citing Hewitt, 459 U.S. at 466). In Sandin v.
Conner, 515 U.S. 472, 132 L. Ed. 2d 418, 115 S. Ct. 2293
(1995), the Supreme Court condructed a new approach for
determining whether a prisoner derives a liberty interest from
date law. As the Court dated, these interests "will be generdly
limited to freedom from redrant which, while not exceeding
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the sentence in such an unexpected manner as to give rise to
protection by the Due Process Clause of its own force,
nonetheless imposes atypical and significant hardship on the
inmate in relaion to the ordinary incidents of prison life”
Sandin, 515 U.S. a 484 (emphasis added) (citations omitted).
To determine what conditutes an "aypicd and dgnificant
hardship* courts consder 1) the effect of the redtraint on the
length of prison confinement; 2) the extent to which the
prisoner's  confinement is dtered from routine  prison
conditions; and, 3) the duraion of the restraint. See Jones v.
Baker, 155 F.3d 810, 814 (6th Cir. 1998) (Gilman, J,
concurring) (citing Wright v. Coughlin, 132 F.3d 133, 136 (2d
Cir. 1998)). n56

n56 Prior to its decison in Sandin, the Supreme Court
held that inmates do not have a due process right to
unfettered vidtation. See Thompson, 490 U.S. at 460. In
Thompson, inmaes chdlenged Kentucky  prison
regulations that dlowed for the suspenson of inmates
vigtation with certan types of vistors See id. The
Thompson Court found no interest in unfettered vidtation
which derives directly from the Due Process Clause and,
goplying the methodology it set out in Hewitt v. Helms,
459 U.S. 460, 74 L. Ed. 2d 675, 103 S. Ct. 864 (1983),
held that the State regulatiions had not otherwise created
such an interest. See id. Neither Thompson nor the cases
which followed it, however, addressed a ban on vistation
gmilar to Michigan's permanent ban imposed on prisoners
who have been found guilty of two substance abuse
misconducts. And in his concurring opinion in Thompson,
Justice Kennedy specificadly noted that the Court's opinion
did not foreclose a Due Process chdlenge to a prison
regulation permanently forbidding dl vidts to some or dl
prisoners. See Thompson, 490 U.S. at 465 (Kennedy, J.,
concurring); see also Loomis v. Rentie, 62 F.3d 1424, 1995
WL 453140, at *1 (9th Cir. July 31, 1995) (reversing grant
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of summary judgment agang prisoner where record
inaufficient to determine if denid of dl vigtation for an
extended period deprived prisoner of liberty interest under
the Due Process Clause).

With respect to the permanent ban on vidtation imposed
when a prisoner is found gquilty of two substance abuse
misconducts, the Court concludes that such a redriction
conditutes an atypicd and dgnificant hardship on PRaintiffs
and thereby deprives them of an interest protected by the
Fourteenth Amendment. The firsd Sandin factor is "the effect of
disciplinary action on the length of prison confinement.”
Although there was tesimony that the permanent vidtation
restriction makes it more difficult for prisoners to prepare for
paole hearings, thereby potentidly lengthening a prisoner's
sentence, the length of confinement is not Sgnificantly affected
by the permanent ban on vigtation.

The second factor is "the extent to which the conditions of
the redriction differ from other routine prison conditions” As
more fully set forth above, the permanent ban on vistation is
unique among date prison sysems. It contradicts ACA
dandards;, it differs sharply from past practice within the
MDOC; and it creates an unusudly harsh and punitive
environment for the prisoners restricted.

Thethird factor is "the duration of the restriction imposed
compared to discretionary confinement.” The redtriction at
issue is permanent. Although the regulations provide for the
possibility of review after two years, there are many instances
where no such review occurs, or where reinstatement of
privileges after two yearsis denied. As of the date of trid, over
haf of the restricted prisoners had been on the permanent ban
for more than twenty-seven months; a sgnificant number hed
been redtricted for over three and a haf years. The extent to
which the permanent redtriction differs from other routine
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prison conditions, and the duration of the restriction at issue
here, weigh heavily in favor of Plantiffs dam that
Defendants policy violates the Fourteenth Amendment. The
incongstency and uncertainty of enforcement, the absence of
any criteriafor reingtatement, and the failure to provide any
opportunity to be heard are dl procedura deprivations of
condtitutional dimengon. The permanent ban on vidtation is
indeed an "atypica and sgnificant hardship,” gpparently
imposed for that very reason. In imposing this regtriction,
Defendants have violated Plaintiffs rights under the Fourteenth
Amendment.

CONCLUSION

The evidence presented in this case provides an intimate
look a the psychologicd, emotiond, and physca congrants
of incarceration. Vidts from family and friends are one of the
dender reeds sudaining prisoners during ther  confinement;
prisoners and prison adminigtrators rely upon the gabilizing
and rehabilitative effects promoted by supportive visits.

For dl the reasons stated above, the vidtation restrictions
chdlenged by Hantffs violae the conditutiond rights of
Michigan's prisoners. Even under the most deferentid review,
these redrictions are not reasonably related to legitimate
penologicd interests. The Court finds in favor of Plantiffs on
dl dams

19

Nancy G. Edmunds

U.S. Didtrict Court Judge
Dated: April 19, 2001



-121a

[133 F.3d 382]
MICHELLE BAZZETTA,; STACY BARKER,;
TONI BUNTON; DEBRA KING; SHANTE
ALLEN; ADRIENNE BRONAUGH; ALESIA
BUTLER; TAMARA PRUDE; SUSAN FAIR;
VALERIE BUNTON; ARTURO ZAVALA,
through his next friend VALERIE BUNTON,
on behalf of themsalves and all otherssimilarly
Situated,
Plaintiffs-Appellants,
V.

KENNETH MCGINNIS, Director of Michigan
Department Of Corrections, MICHIGAN
DEPARTMENT OF CORRECTIONS,

Defendants-Appellees.

Nos. 95-2181; 96-1559
UNITED STATES COURT OF APPEALS,
SIXTH CIRCUIT
February 4, 1997, Argued
January 5, 1998, Decided

January 5, 1998, Filed



-122a

SUBSEQUENT HISTORY:
Rehearing Denied (95-2181) February 2, 1998, Reported at:
1998 U.S. App. LEXIS1870.

Certiorari Denied June 26, 1998, Reported at: 1998 U.S. LEXIS
4310.

PRIOR HISTORY:

Apped from the United States Didtrict Court for the Eastern
Didrict of Michigan a Detroit. No. 95-73540. Nancy G.
Edmunds, Didrict Judge.

Origind Opinion of September 4, 1997, Reported at: 1997 U.S.
App. LEXIS 23067.

COUNSEL:
ARGUED: Deborah A. LaBedle, LAW OFFICES OF
DEBORAH LABELLE, Ann Arbor, Michigan, for Appdlant.

ARGUED: Kevin M. Thom, OFFICE OF THE ATTORNEY
GENERAL, CORRECTIONS DIVISION, Lansng, Michigan,
for Appellee.

ON BRIEF: Deborah A. LaBelle LAW OFFICES OF
DEBORAH LABELLE, Ann Arbor, Michigan, Michee
Barnhart, Detroit, Michigan, for Appelant.

ON BRIEF: Lisa C. Ward, OFFICE OF THE ATTORNEY
GENERAL, CORRECTIONS DIVISION, Lansing, Michigan,
for Appdllee

JUDGES:
Before SILER, COLE, and VAN GRAAFEILAND *, Circuit
Judges.



-123a-
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OPINION BY:
VAN GRAAFEILAND

OPINION:

SUPPLEMENTARY OPINION
VAN GRAAFEILAND, Circuit Judge.

On September 4, 1997, this Court affirmed certan
limitations on prisoner vidtaion imposed by the didrict court.
See 124 F.3d 774. Because the Michigan Department of
Corrections construes our opinion in a manner that was not
intended, this Supplementary Opinion is written soldy for the
purpose of clarification.

The Depatment's brief on goped contans the following
clearly expressed and significantly emphasized satement:

It isimportant to note that the visitation restrictions at
issueinvolve limitations on contact visitation between
members of the public, incdluding minor children, and
convicted felons.

There was nothing new or novd in this definition of the
issue. The Depatment took the same podtion in the digtrict
court. In its response to the plaintiffs motion for a preiminary
injunction, it said:

It isimportant to emphasize that the chalenged
vigtation policies a issue in this case concern
limitations on contact vistation. Since contact
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vigtation involves persond, face-to-face contact by
convicted/incarcerated felons with members of the
public, the sheer volume of vistations aone (2300
contact visits each day, averaging 69,000 visits each
month, for about 820,000 vigts annudly) must be
restricted for reasons of security and administrative
concerns related to maintaining interna order and
discipline throughout al MDOC prison facilities.
There can be no dispute that 820,000 visits annualy
presents avery difficult penologicd problem for
MDOC with regard to the scheduling, screening,
supervison and monitoring of contact vigitation.

The Department continued:

Although MDOC is mindful of the close familid
relaionships that exist between a father and/or mother
with their children, sgnificant security and related
adminigrative concerns caused by the high volume of
contact vidgtation mandate a more narrow definition of
the minor children (children, stepchildren and
grandchildren) that are alowed contact vigtetion at
MDOC facilities. Given MDOC's |egitimate
penologicd interest in maintaining order and security
a its prison facilities and the red dangersinvolved
whenever children participate in contact vists, these
vigitor restrictions are a reasonable response to
important competing interests.

The evidence submitted by the Department was addressed
to the issue of contact vigtation, and this too was referred to in
the above-mentioned response:

Asthe attached affidavits of Deputy Director Bolden,
Warden Burke and Warden Langley reved, contact
vigitation between minor children and incarcerated
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felons presents a continuing problem for MDOC with
regard to the security of its prison facilities and the
safety of the minor children a these fadilities.

The Depatments motion for summary judgment aso
addressed the issue as that of contact vistation:

Limiting the number of minor children who are
involved in contact vigtation with incarcerated felons
will enable MDOC to more closdy monitor these
vigtsto insure that no abuse or smuggling occurs as a
result of contact visitation.

... Plantiffs dso argue thet the vigtor redtrictions

are unconditutional because the redrictions limit the
right of members of the public to visit incarcerated
fdons. However, because members of the public have
aternate methods to communicate with incarcerated
felons, redtrictions on contact visits between members
of the public and inmates are not uncondtitutiond.

When the litigation moved to this Court, contact vigtation
was the obvious concern expounded in the Department's  brief.
At page 9 of its brief, the Department said "contact vidts invite
a host of security problems” and then proceeded to describe
them. At page 13, the Department said that "because members
of the public have dternate methods to communicate with
incarcerated felons, redrictions on contact visits  between
members of the public and inmates are not unconditutiond.”
On page 14, it sad that "limiting the number of minor children
who are involved in contact vistation with incarcerated feons
will enable MDOC to more closdly monitor these vidts to
insure that no abuse or smuggling occurs as a result of contact
vigtation.”
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It is not surprising, therefore, that we held that "the vidts a
Issue are 'contact vists' i.e, vigts that customarily teke place
in a 'vigtation room' or other area set asde for this purpose and
permit innocent-only physcad contact between prisoner and
vigtor." 124 F.3d a 775. However, counsd for the Department
now inform the Court that the Court ered in accepting
counsd's definition of the issue and “"agpologize for any
misstatement in earlier briefs that may have led the Court to
believe the rule changes apply only to contact visits™

Overlooking the fact that Rule 791.6614 bears the caption
"Noncontact vidtation,” Depatment counsd contend that
Rules 791.6607 to 791.6614 apply to both contact and nor+
contact vidts, and they assert that "this Court's September 4,
1997 Opinion can easly be extended to both." The Department
did not meke this argument in ether the district court or this
Court. It cannot be made here and now. This opinion is
intended Ssmply to make that point clear.
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nl The Honorable Ellsvorth A. Van Graafeiland,
Circuit Judge of the United States Court of Appeds for
the Second Circuit, Stting by designation.

OPINION BY:
ELLSWORTH A. VAN GRAAFEILAND

OPINION:
VAN GRAAFEILAND, Circuit Judge.

Paintiffs, certified classes of Michigan prison inmates and
prospective prison vidtors, goped the denid of their motion
for a prdiminary injunction and the digmissd of thar 42
U.SC. § 1983 chdlenge to State regulations redtricting prison
vidtaion rights. The vidts a issue ae "contact vists" i.e,
vigts tha customarily take place in a "vigtation room" or other
aea st adde for this purpose and permit innocent-only
physicd contact between prisoner and visitor. Non-contact
vigts, on the other hand, take place in smdl booths or cubicles,
and no contact of any sort is permitted.

Michigan grades its prisone's on the bass of ther
dangerous propendties. The grades are numbered | through VI,
and the most dangerous inmates are placed in ether grade V or
grade VI. With rare exceptions, contact visits are not permitted
in either of these two grades, and this restriction is not at issue
herein. The Supreme Court has sad: "that there is a vdid,
rationa connection between a ban on contact vidits and internd
security of a detention facility is too obvious to warrant
extended discusson.” Block v. Rutherford, 468 U.S. 576, 536,
82 L. Ed. 2d 438, 104 S. Ct. 3227 (1984).

In recent years, Michigan prison officids have atempted to
accommodate to some extent the vigtation desres of the more
tractable prisoners in the lower grades and here they have run
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into problems. The Block Court's summary description of such
problemsis apt:

Id.

Contact vistsinvite a host of security problems. They
open the indtitution to the introduction of drugs,
wegpons, and other contraband. Vigitors can easily
conced guns, knives, drugs, or other contraband in
countless ways and pass them to an inmate unnoticed
by even the mogt vigilant observers. And these items
can readily be dipped from the clothing of an
innocent child, or transferred by other visitors
permitted close contact with inmates.

The Court dso recognized the additiond expense involved

in the dlowance of contact vidtation:

The reasonableness of petitioners blanket prohibition
is underscored by the costs--financid and otherwise--
of the aternative response ordered by the Digtrict
Court. Jail personnel, whom the District Court
recognized are now free from the "complicated,
expensve, and time-consuming processes’ of
interviewing, searching, and processing visitors would
have to be reassigned to perform these tasks, perhaps
requiring the hiring of additiond personnd. Intrusve
strip searches after contact visits would be necessary.
Finaly, asthe Didrict Court noted, at the very least,
"modest" improvements of exigting facilities would be
required to accommodate a contact visitation program
if the county did not purchase or build anew facility
elsawhere. These are substantial costs that afecility's
adminigtrators might reasonably attempt to avoid.

Id. at 588 n.9 (citation omitted).
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The indant litigetion is a chdlenge to certain amendments
of the Michigan Adminidgrative Code that were promulgated
by the Michigan Depatment of Corrections in August 1995.
Briefly summarized, they provide that a vistor under eighteen
must be a prisoner's child, step-child or grandchild and must be
accompanied by an immediste family member or legd
guardian; that prisoner's may not vist with ther naturd
children if their parentd rights have been terminaed for any
reeson; that prisone's may have only ten nonfamily
individuds on ther gpproved vigtors lig; tha generd
members of the public may be on only one prisoner’s vidtation
lig; that a former prisoner may vist a current prisoner only if
the former prisoner is an immediate family member or a person
with specid qudifications such as a lawyer, cergyman or
government representative.

The aove amendments did not evolve out of thin ar; they
were the end result of careful and thorough consderation by
prison officdads. An underdanding of the amendments the
officdals promulgated requres some knowledge of the
problems they faced. An appropriate darting point is a
description of what congtitutes a contact vigt. The reader who
visudizes such a vidt as a wholesome and excdusve family
get-together without the usud travails of a ped inditution
must quickly dissbuse himself of that notion.

The medings ae hdd in large rooms with numerous
people in atendance. Luella Burke, the warden a Saginaw
Correctiond  Fadllity, tedified & the prdiminary injunction
hearing thet the vigtation area there could handle 133 vistors
a one time. Sdly Langley, the warden a Florence Crain
women's facility in Coldwater, Michigan, tedtified tha the
vigtaion room there had a sedting cepacity of 45. Both
wardens, and Danie Bolden, Deputy Director for the Bureau
of Correctiond Fecilities, the State's third witness, tetified that
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these rooms were not "nice places’ for children. When asked to
elaborate, he said:

Conduct of other visitorsisthe primary concernin
terms of sexua behavior. Weve had actud figt fights
in there, we've had people assault people, lot of
groping and other inappropriate behaviors that go on
that people were visiting, and those things were
observed and viewed by these children.

Rules of conduct were imposed for vidtation aress,
including a prohibition againg touching or exposng bresedts,
buttocks or the genita aea but there were numerous
infractions of this rule Bolden acknowledged that prison
officads had had "literdly hundreds of cases regarding sexud
misconduct.”

Warden Burke testified about a letter she had received from
a vigting wife which "taked about seaing triple X guff in the
vigting room, and she was referring to the groping, genita
groping, breast groping, things of tha sort which, you know,
doesgoon...."

Vidgtors were assgned specific seats or tables and were
expected to reman where assgned. However, these
expectations often were not redized. This was paticularly true
with respect to child vistors, who often left their assigned
postions and mingled with other children or even with other
prisoners. It was during such a wandering period that a three-
year-old child was sexudly assaulted by an inmae, an incident
that the didrict judge described as a "public relations disaster”
and Bolden termed "a nightmare” Bolden dated this "incident
exacerbated and accelerated some things that we were dready
working on, and they may have prompted us to go further than
we probably intended on our very own, what we were firs
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looking a. But we were looking at some change on our visting
policies.

When the visting rooms were fully occupied and vidtors
had to abide their turn in a waiting room in which there was no
assgned sedting, child management was even more of a
problem. Warden Langley's description is informative:

Well, firg of dl, the children have to wait, sometimes
for an extended period of timein avery smdl waiting
areaoutsde the gate. They get antsy, they are -- it's
hard for them to St till and, consequently, my

officers have to ask the people that are escorting these
children to keep them under control.

They run up and down the halways, they try to climb
up the front of the information desk, they bump into
the front gate, which causes a problem because it's an
electric gate, and that can be problematic. They stick
their little hands in the key bumper areas and, you
know, they're children and they have a hard time
trying to ded with waiting for long periods of time.

The prison officas made it clear, however, that ther
concern over the children's presence was not directed solely to
the wefae and safety of the children. As Warden Burke
pointed out, when the guards "have to spend time following a
child and retrieving the child and bringing the child back, then
their eyes are not watching what | view they redly need to be
watching."

By this statement, Burke was not referring smply to the
improper sexual conduct but aso, and perhgps more
importantly, to the introduction of contraband. Warden
Langley tedtified that "vigtation is the larget source of the
introduction of contraband into the system." Warden Burke



-134a-

tedtified that the visting process is the most common method
for the introduction of contraband into the system, "absolutdy
no doubt about it" Deputy Director Bolden agreed:
"unquestionably.” See Inmates of Allegheny County Jail v.
Pierce, 612 F.2d 754, 759 (3d Cir. 1979). The Department's
Adminigrative Standards provide:

It isimperative that prisoners and visitors be closaly
monitored at al timesto ersure that contraband is not
passed and that inappropriate behavior does not occur.

Unfortunately the volume of people who enter the prisons
as vigtors makes dose monitoring of dl of them difficult, if
not impossible.

Bolden tedified that in 1995 wel over 800,000 people
vigted Michigan prisons and that this crested "monumenta
problems in terms of trying to manage resources, both space
and staff resources.” He continued:

Our gaff is extremely over taxed now, trying to
manage -- | don't think anyone can visudize trying to
process 800,000 vistors ayear in terms of staff
resourcesinvolved and trying to get peoplein, get
people out, and maintain some degree of order, some
degree of security in those vigting aress. That's just
an overwheming respongbility for those folks who
aretrying to do that.

Warden Burke testified that between May of 1994 and May
of 1995, Saginaw, a 1,224 bed facility, averaged over 4,500
vigtors per month, with May of 1995 seeing 6,200. She
continued:

Any time you dlow anyone to traverse the secure
perimeter of afacility, you take arisk. Our job is
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protection of public, number one. The vigting
program is something that the Department has
supported, but when you have that number of folks
coming into a prison, there is the opportunity for
contraband of al nature to be entered. Contraband
getsin anumber of ways, but most contraband in a
correctiond facility get in viathe visting process.

When asked later whether 133 vistors a one time was a
ggnificat number of people to be indde the wals of prison
during vigting hours, she responded:

| guess| come back to my initid statement. Any
time anyone traverses the secure perimeter of the
facility, that's a challenge for us and o, yes, & any
onetime having 133 peopleindde your facility is
certainly something that we are aware of and need to
monitor closdly.

Q. Andwhy isit that you need to monitor it?

A. Throughout, you know, our system, and |
think probably nationwide, it iswel recognized that
the vigting process is the process by which most
illegal contraband gets ingde a correctiond facility,
and when you haveillegd contraband, abeit drugs,
weapons, a sharp-ended anything, you have a
management issue.

Our job, again, is protection. It sartswith
running a safe, secure prison, and when drugs get
indde afacility, that crestes awhole culture, awhole
issue where individuas can get hurt, Saff or
prisoners. People will go to no ends to manipulate that
system. It just Smply isavery serious security
concern.



-136a-

With respect to the amending regulations at issue herein, she
sad:

I'm hopeful, and we have some indications aready
looking at our numbers that we will have fewer vigts.
The sheer number of viststhat we have & our facility
isamagor issue to manage within the confines of a
correctiond facility, and so any reduction in numbers
will make our job esser.

Hopefully, we will not run our visting room at
capacity as often as we have had to do in the past.
That would make our officers job easier to supervise
both the indoor and outdoor visiting room. It will
make vigting a more positive experience for the
individuals who are visting. We have many family
members who want to come and vist and have an
honest visit with their incarcerated family member.

Warden Langley, after describing the unruly conduct of
vigting children, tedified that a reduction in ther number
would hdp "to give the officers within the vigting room and
the other areas of the visting room better opportunity to
closdly monitor these types of other activities that they're
supposed to be monitoring.”

Vidtations in Michigan's pend inditutions during the
period preceding the amendments a issue herein averaged
2,300 a day. This required 2,300 searches by guards at the
prison gates and a the entrances to the vigtation aress.
Departure and reentry searches of those who found it necessary
to leave the vigtation area temporarily dso were required.
Congant surveillance of the vigtation area itsdf had to be
conducted whenever it was occupied. Thorough post-vistation
searches of the inmates adso was required to uncover the
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possble possesson of contraband. These duties clearly fdl
within the ambit of "complicated, expensve, and time-
consuming processes’ refered to by the Supreme Court in
Block, supra, 468 U.S. at 588 n.9. We now are asked to hold
that these burdens, with dl their unfortunate ramifications, can
be imposed upon Michigan's pend inditutions as a matter of
congtitutiona right. We decline to do so.

In ariving a this decison, we apply the sandard of review
sated and reiterated by the Supreme Court; viz., that problems
of prison adminigration are peculiarly for resolution by prison
authorities and their resolution should be accorded deference
by the courts. See Washington v. Harper, 494 U.S. 210, 224,
108 L. Ed. 2d 178, 110 S. Ct. 1028 (1990); Turner v. Safley,
482 U.S. 78, 84-96, 96 L. Ed. 2d 64, 107 S. Ct. 2254 (1987);
O'Lone v. Estate of Shabazz, 482 U.S. 342, 349, 96 L. Ed. 2d
282, 107 S. @. 2400 (1987); Bell v. Wolfish, 441 U.S. 520,
547, 60 L. Ed. 2d 447, 99 S. Ct. 1861 (1979). Moreover,
where, as here, a state pend system is involved, federal courts
have "additiona reason to accord deference to the appropriate
prison authorities” Turner, supra, 482 U.S. a 86 (citing
Procunier v. Martinez, 416 U.S. 396, 405, 40 L. Ed. 2d 224, 94
S. Ct. 1800 (1974)). The important word, one that appears
goecificdly or by implication in dl the pertinent Supreme
Court opinions, is "deference.”

Appdlans attempt to avoid the concept of deference by
arguing that, because the digtrict court proceeded by grant of
summary judgment, it should have congtrued the evidence in
the light most favorable to them. Indeed, because appellees
moved for summay judgment before filing ther answer,
aopdlants contend that every dlegaion in ther complaint
should have been accepted as true. We are not persuaded.
Utilization of these summary judgment concepts would not be
an act of deference. It would, instead, be a usurpation of the
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origind decison-making process which the Supreme Court has
placed in the hands of the prison officids.

The issue in the indant case was basicdly one of law, viz,
were the amendments of the prison regulations reasonably
rated to and supportive of legitimate penologicd interests If
they were, the didtrict court's inquiry could be terminated. See
Block, supra, 468 U.S. at 589; see also O'Bryan v. County of
Saginaw, 741 F.2d 283, 285 (6th Cir. 1984). We find no merit
in gppdlant's belated clams tha they should have had an
opportunity for discovery as to the motive and intent of the
prison officias. No request for such discovery was made in the
digrict court; prison officds were examined a length in
connection with appdlants preiminary injunction motion, and
no motive or intent other than legitimaie penologicd interests
iIs even suggested. The prison officdds purpose in
promulgating the regulations at issue was to protect both the
pend inditutions and their vistors. Commerts by attorneys on
both sdes indicated that the officids were wdl adong in the
accomplishment of this purpose. The digrict court properly
concluded that nothing in the Conditution precluded the
officids from pursuing their sdutary efforts.

Our decigon to affirm is supported by the well-established
principle that there is no inherent, absolute conditutiona right
to contact vidts with prisoners. See Bellamy v. Bradley, 729
F.2d 416, 420 (6th Cir.) ("Prison inmates have no absolute
conditutional right to vidtation.”), cert. denied, 469 U.S. 845,
83 L. Ed. 2d 93, 105 S. Ct. 156 (1984); O'Bryan, supra, 741
F.2d at 285; Percy v. Jabe, 823 F. Supp. 445, 448 (S.D. Mich.
1993). A properly imposed ban on contact vidts will survive
cams of Due Process violaion. Kentucky Dep't of
Corrections v. Thompson, 490 U.S. 454, 460-61, 104 L. Ed. 2d
506, 109 S. Ct. 1904 (1989); see Hewitt v. Helms, 459 U.S.
460, 468, 74 L. Ed. 2d 675, 103 S. Ct. 864 (1983). The same is
true of the Firsd Amendment right of association. See Jones v.
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North Carolina Prisoners Labor Union, Inc., 433 U.S. 119,
129-30, 53 L. Ed. 2d 629, 97 S. Ct. 2532 (1977); Southerland
v. Thigpen, 784 F.2d 713, 717 (5th Cir. 1986). Redtrictions, in
the nature and amount of those involved herein, cannot be said
to conditute crud and unusud punishment under the Eighth
Amendment. Appdlants er in ther contention that the
redrictions a issue agpply to both contact and non-contact
vigts A far reading of the amendments makes it clear that
they apply only to the former. Moreover, to the extent, if any,
tha they may be condrued as "punishments” they ae
punishments that are imposed upon every prisoner a the time
of sentencing. They are the "rules of the game' pursuant to
which the Michigan pend system operates.

Depending upon how it is construed and gpplied, the rule,
which denies a prisoner dl vidtation privileges upon his or her
having been found guilty of violating two mgor regulaions
involving substance abuse, might be construed as a form of
punishment that menits different treatment. However, the
digrict court did not believe that this issue was ripe for
resolution, and we cannot quarrd with this determingtion. In its
present form, the rule requires the fleshing out that comes from
attempted enforcement. See, e.g., Alabama State Federation of
Labor v. McAdory, 325 U.S. 450, 461, 89 L. Ed. 1725, 65 S.
Ct. 1384 (1945).

Viewed from a conditutional standpoint, if, as we now
hold, the prison officids properly limited the vigtation rights
of the prisoners because the limitations were reasonably related
to legitimae penologicd interests, the effect of these
regulations upon persons outsde the prison was largely
irrdlevant. In Thornburgh v. Abbott, 490 U.S. 401, 410 n.9, 104
L. Ed. 2d 459, 109 S. Ct. 1874 (1989), the Court said:

We do not think it sufficient to focus, as
respondents urge, on the identity of the individuas
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whose rights allegedly have been infringed. Although
the Court took special notein Procunier v. Martinez,
416 U.S. 396, 40 L. Ed. 2d 224, 94 S. Ct. 1800
(1974), of the fact that the rights of nonprisoners were
a issue, and gated arulein Turner v. Safley, 482 U.S.
78,96 L. Ed. 2d 64, 107 S. Ct. 2254 (1987), for
circumgtances in which "a prison regulaion impinges

on inmates conditutiond rights” id., a 89 (emphasis
added), any attempt to forge separate standards for
cases implicating the rights of outsdersis out of step
with the intervening decisonsin Pell v. Procunier,

417 U.S. 817,41 L. Ed. 2d 495, 94 S. Ct. 2800
(1974); Jonesv. North Carolina Prisoners Labor
Union, Inc., 433 U.S. 119, 53 L. Ed. 2d 629, 97 S. Ct.
2532 (1977); and Bell v. Wolfish, 441 U.S. 520, 60 L.
Ed. 2d 447, 99 S. Ct. 1861 (1979). These three cases,
on which the Court expresdy relied in Turner when it
announced the reasonableness standard for "inmates
condiitutiond rights' cases, dl involved regulaions

that affected rights of prisoners and outsiders.

In Goodwin v. Turner, 908 F.2d 1395, 1399 (8th Cir.
1990), the court enlarged upon this legd expogtion:

We cannot subject prison regulations to strict scrutiny
every time afamily member is affected by the prison
regulation. Incarceration necessarily deprives an
individua of the freedom "to be with family and

friends and to form the other enduring attachments of
normd life" Morrissey v. Brewer, 408 U.S. 471, 482,
92 S. Ct. 2593, 2600, 33 L. Ed. 2d 484 (1972). By its
very nature, incarceration necessarily affects the
prisoner's family. See Southerland v. Thigpen, 784
F.2d 713, 717-18 (5th Cir. 1986). For example, a
wife's conditutiona right to freedom of association is
directly impinged by prison regulations which limit
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her ability to vist with her husband while heis
incarcerated. We would not, however, subject such a
regulation to strict scrutiny merely because her
associationd rights were implicated. Such redtrictions
on the prisoner’s liberty would be sustained if they
were reasonably related to achieving alegitimate
penologica objective. To that extent, the wifée's
associationd rights are not relevant.

In Brewer v. Wilkinson, 3 F.3d 816, 823 n.9 (5th Cir.
1993), cert. denied, 510 U.S. 1123, 127 L. Ed. 2d 397, 114 S.
Ct. 1081 (1994), the court said:

Thus, the Thornburgh Court stressed Turner's
mandate that even though prison regulations or
practices might burden the fundamentd rights of
"outgders" the proper inquiry was whether the
regulation or practice in question was reasonably
related to legitimate penologica objectives.

Smilar reasoning has been gpplied in Federd Sentencing
Guiddines cases in which prisoners seek gpecid  treatment
because of family drcumdances. Although "the impogtion of
prison sentences normadly disupts spousd and parentd
relationships,” United States v. Daly, 883 F.2d 313, 319 (4th
Cir. 1989), cert. denied, 496 U.S. 927, 110 L. Ed. 2d 643, 110
S Ct. 2622 (1990), and "it is not uncommon for innocent
young family members including children . . . to suffer as a
result of a parent's incarceration,” United States v. Brewer, 899
F.2d 503, 508 (6th Cir.) (internal quotation marks omitted;
dteration in origind), cert. denied, 498 U.S. 844, 112 L. Ed.
2d 95, 111 S. Ct. 127 (1990), "[t]he spectre of harm to innocent
family members should not be permitted to insulate a fdon
from the condign consequences of his crimind deportment, nor
to entramme the execution of a far and just sentence” United
Satesv. DeCologero, 821 F.2d 39, 44 (1st Cir. 1983).
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In sum, we hold that the digtrict court correctly ruled with
respect to both the prisoners and the outsders, and we affirm
its judgment. Tha portion of the apped directed to the denid
of the preliminary injunction motion thus becomes moot.
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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

Michelle Bazzetta, Stacy Barker, Toni Bunton,
Debra King, Shante Allen, Adrienne Bronaugh,
AlesaBuitler, Tamara Prude, Susan Fair,
Vderie Bunton and Arturo Zavaa, through his
Next Friend Vaerie Bunton, on behalf of
themsdlves and dl others smilarly situated,

Plantiffs,
No. 95-73540
V. Hon. Nancy G. Edmunds

Kenneth McGinnis, Director of Michigan
Dep't of Corrections, Dan Bolden,

Deputy Director of the Correctiona Facilities,
Michigan Dep't of Corrections,

Defendants.
/

MEMORANDUM OPINION AND ORDER GRANTING
DEFENDANTS MOTION TO DISMISS
AND/OR FOR SUMMARY JUDGMENT

This matter comes before the court on Defendants motion
to dismiss and/or for summary judgment. Plaintiffs originaly
brought this case chdlenging new Michigan prison rules
redricting the vidtation rights of state prisonersin state court.
Defendants theresfter removed the case to federa court.
Paintiffs sought a preliminary injunction, but this court denied
their motion on the basis that Plaintiffs had failed to prove a
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likelihood of success on the merits. Defendants now bring this
moation to dismiss and/or for summary judgmen.

I. Facts

Pantiffs are agroup of women prisoners and their
prospective vistors protesting new Michigan Correctional
Rules regarding vigtation. The new rulesin question are:

1. Prisoners may only receive vistors under the age of
18 who are their children, step-children or grandchildren (thus
prisoners may not see minor shlings, cousins, nieces,
nephews, etc.) (Rule 791.6609(2) (b));

2. Prisoners may not vidt with their naturd children if

their parentd rights have been terminated for any reason (Rule
791.6609(6) ());

3. Prisoners may only have 10 vistors who are not
“immediate family” (immediate family does not include nieces,
nephews, aunts, uncles, cousins, in-laws) (Rule
791.6609(2));

4.  No minor children may vist unless accompanied by
an adult legd guardian with proof of legd guardianship or an
immediate family member (Rule 791.6609(5));

5.  Members of the public may be on only one prisoner’s
vigtaion lig (not induding immediate family members)
thus activists cannot vist more than one prisoner (Rule
791.6609(2) (a));

6. Prisoners may be denied dl vistors (except from
clergymen or an attorney) upon two mgor misconducts
involving substance abuse (Rule 791.6609(11) (d));
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7. All former prisoners are excluded from visting
current prisoners who are not “immediate family.”

Maintiffs sought a preliminary injunction to enjoin
enforcement of the new rules. This court denied the motion on
the basis that Plaintiffs could not show alikelihood of success
on the merits. Theregfter, Plaintiffs sought to certify their case
as adass action, which this court granted, dividing Plaintiffs
into two sub-classes: one class made up of prisoners and the
other made up of non-prisoners affected by the new prison
regulations. In their Second Amended Complaint, Plaintiffs
contend thet the rules violate their Firgt, Eighth and Fourteenth
Amendment Condtitutiond rights. In particular, they dlegein:

Count I: the vigtation restrictions with family
members violate Plantiffs fundamentd right to
integrity in family reaionshipsin violaion of the
Firgt, Ninth and Fourteenth Amendments;

Count I1: the visitation restrictions prohibiting the public
from vigting with more than one prisoner in the State of
Michigan during any given interva of time violates both
ub-classes’ right to freedom of speech and association
under the First Amendment;

Count I11: the vigtation restrictions congtitute crud and
unusud punishment in violation of the Eighth
Amendment;

Count IV: the vigtation restrictions violate the equd
protection clause of the Fourteenth Amendment;

Count V: the vigtation redtrictions that permanently
redrict dl vidtation for a Plaintiff prisoner found guilty
of two misconducts related to substance abuse condtitute
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crud and unusud punishment in violaion of the Eighth
Amendment.

Defendants now seek to have the court grant their motion to
dismiss and/or for summary judgment.

Il. Standardsof Review
A. Motion to Dismiss

A moation to dismiss under Rule 12(b) (6) teststhe
aufficiency of acomplaint. Elliot Co., Inc. v. Caribbean
Utilities Co., Ltd., 513 F.2d 1176, 1182 (6th Cir. 1975). Inso
doing, the court ‘must congrue the complaint in the light most
favorable to the plaintiff, accept al factud dlegations astrue,
and determine whether the plaintiff undoubtedly can prove no
st of factsin support of his cdlams that would entitle him to
rdief.” Inre Delorean Motor Company, 991 F.2d 1236, 1240
(6th Cir. 1993). The complaint must include direct or indirect
alegations “respecting al the materid dementsto sustain a
recovery under some vigble lega theory.” 1d. (citations
omitted). The motion to dismiss should not be granted “ unless
it gppears beyond doubt that plaintiff can prove no set of facts
in support of his daim which would entitle him to relief.”

Elliot, 513 F.2d at 1182.

B. Standard for Summary Judgment

Summary judgment is appropriate only when thereisno
genuine issue as to any materid fact and the moving party is
entitled to judgment as a matter of law. Fed.R. Civ. P. 56(c).

The centrd inquiry is“whether the evidence presentsa

aufficient disagreement to require submission to ajury or

whether it is S0 one-Sded that one party must prevall asa

matter of law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
251-52 (1986). After adequate time for discovery and upon
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moation, Rule 56(c) mandates summary judgment againg a

party who fails to establish the existence of an dement

essentid to that party’ s case and on which that party bearsthe
burden of proof at trid. Celotex Corp. v. Catrett, 477 U.S. 317
322 (1986).

The movant has an initid burden of showing “the absence
of agenuineissue of materid fact.” Celotex, 477 U.S. 317,
323. Once the movant meets this burden, the non-movant must
come forward with specific facts showing that thereisa
genuine issuefor trid. Matsushita Electric Industrial Co., Ltd.
v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). To
demondirate a genuine issue, the non-movant must present
sufficient evidence upon which ajury could reasonably find for
the non-movant; a“scintilla of evidence’ isinufficient.
Liberty Lobby, 477 U.S. at 252.

The court must believe the nor-movant’ s evidence and
draw “dl judtifiable inferences’ in the non-movant’' s favor.
Liberty Lobby, 477 U.S. a 255. The inquiry is whether the
evidence presented is such that a jury gpplying the rlevant
evidentiary standard could “reasonably find for either the
plantiff or the defendant.” Liberty Lobby, 477 U.S. at 255.

[11. Analysis

Asa prdiminary metter, Plaintiffs contend thet the
evidence adduced during the preliminary injunction hearing is
not suitable for this court to congder in determining a
summary judgment motion. Paintiffs cite University of Texas
v. Camenisch, 451 U.S. 390, 395 (1981) and Wilcox v. U.S,
888 F.2d 1111, 1114 (6th Cir. 1989) in support of this
assertion. These cases, however, stand for a different
proposition. In Camenisch, the Supreme Court stated the
generd rule,
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A party thusis not required to prove hiscasein full a a
preliminary injunction hearing . . . and thefindings of
fact and conclusions of law made by a court granting a
preiminary injunction are not binding & tria on the
merits. . . . Inlight of these congderations, it is generaly
inappropriate for afederd court at the preiminary-
injunction age to give afind judgment on the merits.

Camenisch, 451 U.S. at 395. Thisreasoning was followed by
the Sixth Circuit in Wilcox. In that case, the district court
denied the plaintiff’ s motion for preliminary injunction against
the Interna Revenue Service. Theregfter, the district court
granted the IRS summary judgment motion on the basis that
the preliminary injunction hearing was digpositive “because it
wasthelaw of thecase” Id. a 1113. The Sixth Circuit
reversed, holding that “decisgons on preliminary injunctions do
not condtitute law of the case and parties are free to litigate the
merits” 1d. a 114 (quoting with approva Golden State
Transit Corp. v. City of Los Angeles, 754 F.2d 830, 832 n. 2
(Sth Cir. 1985) (further quotations and citations omitted).
Hence, this court may not grant Defendants summary
judgment merdly on the bassthat Plaintiffs preliminary
injunction motion was denied because of alack of likelihood of
success on the merits. Despite Plaintiffs assertionsto the
contrary, however, this court may consider testimony and
evidence introduced a the preliminary injunction hearing as
part of the record in determining whether a genuine issue of
materia fact does not exist requiring the court to grant
Defendants motion for summary judgment. The counts of
Fantiffs Complaint will be addressed separately.

A. Count |
In Count |, Plaintiffs alege that the new vigtation rules

restricting vigitation with family members under the age of
elghteen are an unreasonable and arbitrary deprivation of the
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Plantiffs rights to freedom of assodidion, family integrity,
privacy and due process under the First, Ninth and Fourteenth
Amendments.

1. Prisoner’sFirs Amendment Claim

Convicted prisoners generdly have no absolute, unfettered
condtitutiond right to unrediricted vistation with any person
regardless of whether that person is afamily member or not.
Lvnott v. Henderson, 610 F.2d 340 (5th Cir. 1980). Rather,
vigtation privileges are subject to the discretion of prison
officids. McCray v. Qullivan, 509 F.2d 1332 (5th Cir.), cert.
denied, 423 U.S. 859 (1975). In Jonesv. North Carolina
Prisoners Labor Union, Inc., 433 U.S. 119 (1977), the
Supreme Court Stated,

Thefact of confinement and the needs of the pend
inditution impaose limitations on condtitutiond rights,
induding those derived from the First Amendment,
which areimplicit in incarceration. ... Perhaps the most
obvious of the First Amendment rights that are
necessarily curtailed by confinement are those
associationd rights that the First Amendment protects
outside of prisonwalls. The concept of incarceration
itsdf entails aredriction on the freedom of inmatesto
associate with those outside the pend ingtitution.

433 U.S. at 125. The Sixth Circuit has yet to opine whether
prisoners have a Firsdt Amendment freedom of association right
to vigtation. Long v. Norris, 929 F.2d 1111 (6th Cir.), cert.
denied, 502 U.S. 863 (1991). ("[W]e have not decided the
degree to which prison inmates retain their freedom of
asociation. . .. Given the sparse authority on thisissue, we
hold that any such right, if it exigs, is not clearly established.”

Id. at 1118). A survey of casdaw from other circuits leads this
court to find that the greater weight of authority holds that no
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First Amendment right of freedom of association exists for
prisoners. See, e.g., Whitev. Keller, 438 F. Supp. 110, 115 (D.
Md. 1977), aff’ d per curiam, 588 F.2d 913 (4th Cir. 1978);
Thornev. Jones, 765 F.2d 1270, 1274 (5th Cir. 1985), cert.
denied, 475 U.S. 1016 (1986). Accordingly, the Plaintiff
prisoners Firs Amendment clam fallsto state aclam upon
which relief can be granted.

2. Non-prisoners First Amendment Claim

The Firss Amendment rights of the non-prisoner class are
smilarly restricted by the fact of the restrictions placed upon
the prisoners. See, White v. Keller, 438 F. Supp. 110, 115 (D.
Md. 1977), aff'd per curiam, 588 F.2d 913 (4th Cir. 1978).
The court in White explained,

It isthe further opinion of this court that the Supreme
Court itsdlf has suggested there is no generd right to
prison vigitation for ether the prisoners or the public. In
Pell v. Procunier, . . . the Court held that prisoners have
no condtitutiond right to vigt with members of the press
and that members of the press have no condtitutiona right
to vigt with sdlected prisoners. Although the Court’s
principa concern was freedom of expression --press and
speecht- rather than freedom of association, the result
was nonethd ess that the two groups had no right to vist
with each other. Implicit in the Court’s opinion is thet
prisoners have no right to associate face-to-face with any
particular member of the public, and members of the
public have no right to so associate with any particular
prisoner. . . . Theforegoing dearly explainswhy this
court believes there is no right among prisonersto receive
vidgtors. The court believes that the non-existence of a
right among would-be vistorsto vist prisonersisa
necessary corollary whose judtification is gpparent by
resort to the reductio ad absurdum.
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White 438 F. Supp. at 117-119 (aff’d per curiam). See also,
Fennell v. Carlson, 466 F. Supp. 56, 59 (W.D. Okla. 1978).
Wheress Firs Amendment rights ae implicated in the
censorship of mall, prisoners and vistors have no Firgt
Amendment right to vigtation because dternative means of
exercigng thar FHrs Amendment rights ae avaladle. The
Pantiff nonprisoners Firs Amendment Count therefore aso
fail to gate a clam upon which relief can be granted.

3. Plaintiffs Family Integrity Claim

Aantiffs dso dam that the vigtation rules restricting
which minor children may vist aprison violate the prisoners
Fourteenth Amendment fundamentd right to family integrity.
The Fourteenth Amendment prohibits a State from depriving a
person of life, liberty, or property without due process of law
and protects “the individua againgt arbitrary action of
government.” Wolff v. McDonnell, 418 U.S. 539, 558 (1974)
Maintiffs are attempting to extend the reasoning of Moore v.
City of Cleveland, 431 U.S. 494 (1977), to the current context.
In Moore, the Supreme Court struck down the city’s zoning
laws which prohibited a grandmather from living with her son
and her grandson. Id. The Court held that the concept of
liberty in the Fourteenth Amendment includes theright to
associate and resde with one' srelatives. 1d. The Plantiffs
here argue that the new rulesimpermissbly interfere with
family relationships as did the zoning ordinance in Moore, and
thus violate the Plaintiffs liberty interest in family association.

Theingant case, however, is distinguishable from Moore.
In Moore, the Supreme Court was concerned with the fact that
agrandmother and grandson could not live together. In this
case, grandparents and parents may see their minor
grandchildren and children. The Plaintiffs are seeking to
extend the reasoning of Moore to even further extensons of the
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family tree. While dictain Moor e discusses extended family
relationships, holding for the Plaintiffsin this case would go
well beyond established precedent.

Furthermore, Moore involved free citizens who wished to
livetogether. That caseis quite distinct from the current case
where prisoners are petitioning for vigtation rights.
Incarceration by its very nature necessarily redtricts the familia
relationship in ways that would be unacceptable in free society:
imprisonment deprives inmates of the freedom “to be with
family and friends and to form the other enduring attachments
of normd life” Morrissey v. Brewer, 408 U.S. 471, 482
(1972). For example, it iswdl established that prisoners have
no right to conjugd vists. Turner, 482 U.S. a 95-96. The new
regulations redtricting the vigtation of minor children do not
infringe upon the Flaintiffs fundamentd right of family
integrity.

Pantiffs argue that this court “ruled only that [theright to
family integrity] is limited to the parent/child/grandchild
relationship” and, therefore, that Plaintiffs have stated aclaim.
The only regulation to which Plaintiffs could be referring is
that regulation prohibiting minor children from vigting the
prison unless accompanied by an immediate family member or
adult legd guardian. The vigtation rule may have the effect of
preventing some children from vigiting their parents, step-
parents or grandparents because no qudified individud is
available to bring the child to the prison. This circumstance
does not require the court to find the rule uncondtitutiond. In
fact, courts have held thet it is condtitutiond to transfer
prisoners from a prison near their family to onetoo far away
for the family to vist, despite the obvious limitation on family
vigtation. See e.g., Pittsv. Meese, 684 F. Supp. 303, 312
(D.D.C. 1987), aff’d, Pitts v. Thornburgh, 866 F.2d 1450 (D.C.
Cir. 1989). The Pitts court followed and extended the
reasoning laid out by the Supreme Court in Olimv.
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Wakinekona, 461 U.S. 238 (1983). In Olim, the Court held
that a prisoner “ has no judtifiable expectation that he will be
incarcerated in any particular prison within a State, [and] he
has no judtifiable expectation that he will be incarcerated in

any paticular State.” 1d. at 245. The court went on to instruct

In short, it is neither unreasonable nor unusud for an

inmate to serve practicaly his entire sentence in a State
other then the one in which he was convicted and
sentenced, or to be transferred to an out-of-state prison
after serving a portion of his sentence in his home

State. . . . Evenwhen, as here, the transfer involves long
distances and an ocean crossing, the confinement remains
within condtitutiond limits. . . . The reasoning of

Meachum [v. Fano, 427 U.S. 215 (1976)] and Montayne
[v. Havmes, 427 U.S. 236 (1976)] compels the conclusion
that an intergtate prison transfer, including one from

Hawaii to Cdifornia, does not deprive an inmate of any
liberty interest protected by the Due Process Clausein

and of itsdf.

Id. at 247-48. Following this reasoning, the court in Pitts
found that the incarceration of women prisonersin afacility far
from their families did not infringe on their condtitutiond

rights. Pitts 684 F. Supp. at 312.

Smilarly, in this case, prisoners may be prevented from
seeing their children because no qudified adult isavailable to
bring the children into the prison. However, as stated by the
Supreme Court, the inaccessibility of a prisoner to hisfamily
“does not deprive an inmate of any liberty interest protected by
the Due Process Clause in and of itsdlf.” 1d.

Even if Pantiffs could survive amotion to dismissasto
this dam, they cannot survive amation for summary
judgment. Any restriction on afundamenta right must be
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“reasonably related to legitimate penologicd interests”

Turner v. Safley, 482 U.S. 78, 79 (1987). In Turner, the Court

listed four factors that courts should consider in determining
whether such a prison regulation is reasonable:

1. whether avdid, rational connection between the
prison regulation and the legitimate governmenta
interest put forward to judtify it exigts;

2. whether there are dternative ways for the prisoner to
exercise the implicated condtitutiona right;

3. wha impact would accommodation of the implicated
condiitutiond right have on the prison adminigration;

4. whether the regulation is an exaggerated response to
prison concerns,

Id. at 89-90.

Witnesses for the Defendants testified during the
preliminary injunction hearing thet their legitimate penologica
interestsin limiting vigtation of minorsare: 1) preventing
children from suffering physica and sexud abuse, 2)
preventing children from being injured in the non-child-
proofed vigtation rooms, and 3) limiting the ingtances in which
children can be used to smuggle weapons, drugs or other
contraband into the prisons; and 4) reducing the volume of
vigits to ensure the safety of both prisoners and visitors. (See
testimony of Warden Burke, Tr. VVol. | & 119-24, Vol. Il at 8,
10-11, testimony of Warden Langley, Tr. Val. Il at 65-78;
testimony of Deputy Director Bolden, Tr. Vol. |1 at 82-86,
100). Defendants further articulated that family members and
guardians are best suited to controlling children. (See
testimony of Director Bolden, Tr. Vol. | a 98). For example,
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when asked about the penologica interests sought to be served
by the new regulations, Director Bolden answered,

Wél, | think our interest wasto minimize the
opportunity for harm or risk to come to children that
come to our facilities. Our experience has aso taught
us that there has been less opportunity or less
occurrence of achild that’ s the child of the person
they’ re vigiting being victimized by someone dse.

Most of the cases we looked at, particularly the
Higgen situation, the child that was brought up there
was not the child of any prisoner that she was visiting,
and there seemed to be amore protective amosphere
when a child isthere vigting their parent, and they
seemed to keep up with that child alittle more, and
you don't run into therisk of some other person who
may not be visting that child, molesting thet child.

(Testimony of Director Bolden, Tr. VVol. | at 98). Director
Bolden further testified that he anticipated an overal decrease
of ten to fifteen percent in vidtation. (Id. at 99)

Courts have consgtently held that the maintenance of
prison security and prevention of contraband from entering the
prison are “legitimate penologicd” interests. See Turner, 482
U.Sat 92-93; Procunier, 416 U.S. at 413-14; Bell v. Wolfish,
441 U.S. 520 (1979). Having found the penologicd interest to
be legitimate, then

in the absence of subgtantia evidence in the record to
indicate that the officids have exaggerated their
response to these considerations|,] courts should
ordinarily defer to [prison adminigtrators | expert
judgment in such matters.
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Block v. Rutherford, 468 U.S. 576, 586-89 (1984). In thiscase,
the Plaintiffs have faled to come forward with substantial
evidence that the Michigan prison officids exaggerated their
response. Moreover, Defendants articulated problems
associated with supervising children and their position that
family members are best suited to control achild. (See
Testimony of Director Bolden, Tr. Vol. | a 98). Having put
forth avdid, legitimate interest, and in the absence of any
evidence showing that officids have exaggerated their
response, the court finds that Plaintiffs have faled to meet their
burden to demondtrate that a genuine issue of materia fact
exigs.

4. Plaintiffs Ninth Amendment Claim

Paintiffs dso brought suit pursuant to the Ninth
Amendment, claming that their right to privacy has been
violated by the new prison viditation regulations. Plaintiffs,
however, can cite no case supporting this clam. Plaintiffs thus
have falled to state a claim as amaiter of law in Count | of
their Second Amended Complaint. Consequently, Count | of
Fantiffs Complaint is dismissed.

B. Count Il

In Count 11, Plaintiffs contend that the new prison
vigtation regulations that restrict members of the public from
vigting more than one non-immediate family member prisoner
within a certain time interva isaviolation of the norn-
prisoner’ srights to freedom of association. This cause of action
fails to state a claim. Once again, the rights of non-prisoners
are amilarly regtricted by the incarceration of the prisoner.
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C. Countlll

In Count I11, Plaintiffs dlege that the new regulations
conditute cruel and unusua punishment in violaion of the
Eighth Amendment. Eighth Amendment violations occur when
prison conditions result in the * unnecessary and wanton
infliction of pain,” are “grossy disproportionate to the severity
of the crime warranting imprisonment,” or result in an
“unquestioned and serious deprivation of basic human needs.”
Rhodes v. Chapman, 452 U.S. 337, 346-47 (1981). However,
“to the extent that conditions are restrictive and even harsh,
they are part of the pendty that crimind offenders pay for ther
offense againgt society.” Id. at 347. The Sixth Circuit has
indicated that prohibiting visitation to prisoners does not
violate the Eighth Amendment. Bellamy v. Bradley, 729 F.2d
416 (6th Cir. 1984). Other circuit courts of gppeds have dso
found no Eighth Amendment violations where visitation
privileges have been redtricted. Seee.g., Furrow v.
Magnusson, No. 91-1585, 1992 WL 73154, *2 (1st Cir.
April 10, 1992) (“Prisoner grievances involving vistation
privileges and confiscation of photographs obvioudy are not
nearly weighty enough to implicate the Eighth Amendment's
ban on crud and unusud punishment.”); Smith v. Farley, No.
94-1046, 1995 WL 216896, *4 (7th Cir. April 4, 1995) (citing
Wilson v. Seiter, 501 U.S. 294 (1991))  Haintiffs, therefore,
have no claim that the regulations violae the Eighth
Amendment.

D. Count IV

In Count 1V, Plantiffs dlege that the rules prohibiting:
1) vigtsfrom former prisoners except with immediate family
members, 2) the public from vigting more than one prisoner
during any given intervd of time; and 3) vigts from non
immediate family members under the age of eighteen years,
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violate the non-prisoners First Amendment rights and their
Fourteenth Amendment right to equal protection.

1. Firg Amendment Claim

As to the non-prisoner plaintiffs, ther rightsto visit
prisoners are smilarly restricted by the fact of the prisoner’s
incarceration.

b.[sic] TheEqual Protection Claim

Faintiffs dso clam that the new regulations violae ther
Fourteenth Amendment right to equal protection. The Supreme
court has ingtructed,

[U]nless a classfication warrants some form of
heightened review because it jeopardizes exercise of a
fundamenta right or categorizes on the basis of an
inherently suspect characterigtic, the Equa Protection
Clause requires only that the classification rationdly
further alegitimate Sate interest.

Nordlinger v. Hahn, 112 5. Ct. 2326, 2331-32 (1992). Here, a
fundamentd right is not jeopardized, and the alleged
discrimination is not on the basis of an inherently suspect
characterigtic. Consequently, the regulations must only pass
the requirements of the rational basistest. Defendants have
articulated |legitimate Sate interets. the preservation of order
within the prison system by preventing contraband from
entering the premises and the protection of minor children by
ensuring that they are properly supervised. Furthermore, the
regulations are properly tailored to rationdly achieve those
interests. Paintiffs have come forward with no evidence
demondrating that the regulations will not achieve the
legitimate state interests. Accordingly, Defendants motion for
summary judgment will be granted.
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E. CountV

As previoudy noted by this court, Plantiffs caim thet the
vigtation rule redtricting dl vigtation privileges upon a
prisoner’ s being found guilty of two mgor misconducts
involving substance abuse violates the Eighth and Fourteenth
Amendmentsis not ripe for decison. Pantiffs havefaled to
come forward with any example of a prisoner being denied
vigtation rights as areault of thisrule. Asthe Supreme Court
dated, “[a] hypothetica threat is not enough.” United Public
Workersv. Mitchell, 330 U.S. 75, 89-91 (1947). Becausethis
cdam isnot ripe, Plantiffs do not have ganding a thistime.
Accordingly, Count V of Plaintiffs Second Amended
Complaint is properly dismissed.

V. Concluson
For the foregoing reasons, the court hereby GRANTS
Defendants motion to dismiss and/or for summary judgment.

19
Nancy G. Edmunds
U.S. Didlrict Judge

Dated: Apr 09 1996
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JUDGES:
Nancy G. Edmunds, U.S. Digtrict Judge

OPINION BY:
Nancy G. Edmunds

OPINION:

MEMORANDUM OPINION AND ORDER
DENYING PLAINTIFFS MOTION FOR
PRELIMINARY INJUNCTION

This matter comes before the court on Plaintiffs motion for
preiminay injunction to prevent enforcement of certain
Michigan prison regulaions redricting prisoner’'s vidtation
rights For the following reasons Plantiffs motion for
preiminary injunction is denied.

I. Facts

Mantiffs ae a group of women prisoners and ther

prospective vigtors protesting new Michigan Correctiond
Rules regarding vistation. The new rulesin question are:

1. Prisoners may only receive visitors under the age
of 18 who are their children, step-children or
grandchildren (thus prisoners may not see minor
sblings, cousins, nieces, nephews, eic.) (Rule
791.6609(2)(b));

2. Prisoners may not vist with their naturd children
if their parenta rights have been terminated for any
reason (Rule 791.6609(6)(a))

3. Prisonersmay only have 10 visitors who are not
"immediate family" (immediate family does not
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include nieces, nephews, aunts, uncles, cousns, in-
laws) (Rule 791.6609(2));

4. No minor children may vist unless accompanied
by an adult lega guardian with proof of legd
guardianship or an immediate family member
(Rule 791.6609(5));

5. Members of the public may be on only one
prisoner's vidtation list (not including immediate
family members) thus activigts cannot vist more
than one prisoner (Rule 791.6609(2)(a));

6. Prisoners may be denied al vigtors (except from
clergymen or an attorney) upon two major
misconducts involving substance abuse (Rule
791.6609(11)(d));

7. All former prisoners are excluded from visiting
current prisoners who are not "immediate family."

Plaintiffs contend that the above rules violae ther Frd,
Eighth and Fourteenth Amendment Conditutiond rights, and
brought suit in Michigan State Court pursuant to 42 U.SC. §
1983. The rules were scheduled to go into effect on October 2,
1995, so Plantiffs brougt a motion for a temporary
redraning order and prdiminay injunction to enjoin
enforcement of the new rules. The Defendants removed the
action to this court under the authority of 28 U.S.C. 88
1441(a) and 1446. The court entered a temporary restraning
order enjoining enforcement of the rules until a prdiminary
injunction hearing could be held.



-163a-

[I. Standard for Preliminary Injunction

The avalability of injunctive relief is a procedura question
that is governed by federd law. Southern Milk Sales, Inc. v.
Martin, 924 F.2d 98 (6th Cir. 1991). The Sixth Circuit has held
that a court must consder four factors in deciding whether to
Issue a preliminary injunction:

1. whether the movant has shown a strong or
subgtantid likelihood of success on the merits,

2. whether the movant has demongtrated irreparable
inury;

3. whether the issuance of a prdiminary injunction
would cause substantial harm to others; and

4. whether the public interest is served by the
issuance of an injunction.

Parker v. U.S Dept. of Agric., 879 F.2d 1362, 1367 (6th Cir.
1989). The foregoing factors should baanced. In re Delorean
Motor Co., 755 F.2d 1223, 1229 (6th Cir. 1985). Where the
three factors other than the likdihood of success dl strongly
favor issing the injunction, a didrict court is within its
discretion in issuing a prdiminary injunction if the meits
present a sufficently serious quedion to judify a further
investigetion.  1d. at 1230. Alternatively, the court may aso
issue a prdiminary injunction if the movat "a least shows
srious questions going to the merits and irreparable harm
which decidedly outweighs any potentid harm to the defendant
if an injunction is issued.” Frisch's Restaurant, Inc. v. Shoney's
Inc., 759 F.2d 1261, 1270 (6th Cir. 1985) (citations omitted).
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[11. Analysis
A. Likeihood of Successon the Merits

To preval in a civil rights action under 42 U.SC. § 1983,
a plantiff must pleed and prove tha the defendants, acting
under color of dae law, deprived the plaintiff of a right
secured by the Condtitution and laws of the United States.
Parratt v. Taylor, 451 U.S. 527, 68 L. Ed. 2d 420, 101 S. Ct.
1908 (1981), overruled on other grounds, Daniels v. Williams,
474 U.S. 327, 88 L. Ed. 2d 662, 106 S. Ct. 662 (1986). Section
1983 done creates no subgtantive rights; rather, it is a vehicle
by which a plantiff may seek redress for deprivations of rights
esablished in the Conditution or federd laws. Baker v.
McCollan, 443 U.S. 137, 144 n.3, 61 L. Ed. 2d 433, 99 S. Ct.
2689 (1979). The datute applies only if there is a deprivation
of a federd right. See eg., Paul v. Davis, 424 U.S. 693, 699-
701, 47 L. Ed. 2d 405, 96 S. Ct. 1155 (1976); Baker, 443 U.S.
at 146-47. Thus, "the fird inquiry in any 8§ 1983 it . . . is
whether the plaintiff has been deprived of a right 'secured by
the Conditution and laws" of the United States. Baker, 443
U.S. at 140, 99 S. Ct. at 2692.

The Pantiff prisoners cdam that the new prisoner
vigtaion rules will deprive them of rights under the Fird,
Eighth and Fourteenth Amendments to the United States
Conditution. Prison regulations that implicate a prisoner's
conditutional rights will be uphdd when "it is reasonably
related to legitimate penologicd interets” Turner v. Safley,
482 U.S. 78, 89, 96 L. Ed. 2d 64, 107 S. Ct. 2254 (1987). The
non-prisoner  Fantiffs dam tha the new rules will deprive
them of rights under the Firsg and Fourteenth Amendments.
Prison regulations must respect the conditutiond rights of non
prisoners and are subject to that level of scrutiny determined by
the Supreme Court for the particular conditutiona violations
in question. Cf. Procunier v. Martinez, 416 U.S. 396, 40 L.



-165a-

Ed. 2d 224, 94 S. Ct. 1800 (1974) (Court applied strict scrutiny
andyss to infringement of noninmaes Frs Amendment
rights).

1. Are the Congitutional Rights of the Plaintiff
PrisonersImplicated by the New Regulations?

a. Rules redricting vistation of minor children and
the overall number of visitors

Hantffs fird cdam tha the regulations redricting
vigtaion of minor children and the overdl number of vigtors
a prisoner may see to ten, violate their conditutiond right of
freedom of association. Convicted prisoners, however, have no
absolute, unfettered  conditutiona  right to  unredtricted
vidtation with any person, regardiess of whether that person is
a family member or not. Bellamy v. Bradley, 729 F.2d 416,
420 (6th Cir.), cert. denied, 469 U.S. 845, 83 L. Ed. 2d 93, 105
S. Ct. 156 (1984); Lynott v. Henderson, 610 F.2d 340 (5th Cir.
1980). Rather, vigtation privileges are subject to the discretion
of prison officds. McCray v. Sullivan, 509 F.2d 1332 (5th
Cir.), cert denied, 423 U.S. 859, 46 L. Ed. 2d 86, 96 S. Ct. 114
(1975). In Jones v. North Carolina Prisoners Labor Union,
Inc., 433 U.S. 119, 53 L. Ed. 2d 629, 97 S. Ct. 2532 (1977), the
Supreme Court Stated,

The fact of confinement and the needs of the pend
inditution impose limitations on condtitutiond rights,
including those derived from the First Amendment,
which areimplicit in incarcerdtion . . . . Perhapsthe
most obvious of the First Amendment rights thet are
necessarily curtailed by confinement are those
asociationd rights that the First Amendment protects
outside of prison walls. The concept of incarceration
itsdf entails aredriction on the freedom of inmatesto
associate with those outside the pend indtitution.
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433 U.S. at 125-25. The Sixth Circuit has yet to opine whether
prisoners have a Firs Amendment freedom of association right
to vidtation. Long v. Norris, 929 F.2d 1111 (6th Cir.), cert.
denied, 502 U.S. 863, 112 S. Ct. 187, 116 L. Ed. 2d 148 (1991)
("We have not decided the degree to which prison inmates
retain their freedom of association. . . . Given the sparse
authority on this issue, we hold that any such right, if it exigs,
is not cealy edtablished" Id. at 1118). Other Circuit courts
have hdd that no Firda Amendment right to vigtation exigs.
White v. Keller, 438 F. Supp. 110, 115 (D. Md. 1977), aff'd per
curiam, 588 F.2d 913 (4th Cir. 1978) (finding that prisoner
vigtation occurs for socid rather than ideologica purposes and
further that "vistation does not seem to be a right, but merdy
one means of effecting a wholly didinct right” 1d. at 117);
Thorne v. Jones, 765 F.2d 1270, 1274 (5th Cir. 1985), cert.
denied, 475 U.S. 1016, 89 L. Ed. 2d 313, 106 S. Ct. 1198, 106
S Ct. 1199 (1986) (finding no First Amendment right of
freedom of associaion for prisone's to have physicd
association). Courts have further hed that conditutiond
chalenges assrting a right to vigtation fal even to dae a
cdam. McCray, 509 F.2d at 1334. Moreover, courts in this
digrict have previoudy hdd that prisoner's conditutiona rights
are not implicated by the redriction of vigtation. O'Bryan v.
County of Saginaw, Mich. (O'Bryan I11), 529 F. Supp. 206, 211
(E.D. Mich. 1981); Mawby v. Ambroyer, 568 F. Supp. 245,
249 (E.D. Mich. 1983).

This court is aware that other courts have come to a
different concluson. See eg., Laaman v. Helgemoe, 437 F.
Supp. 269, 320 (1977) (and cases cited therein); Nicholson v.
Choctaw County, 498 F. Supp. 295, 310 (S.D. Ala. 1980). Yet
the stronger reasoning and weight of authority lead this court to
find that no Frg Amendment right of freedom of association
exigsfor prisoners.
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Pantiffs next ague that the vidtation rules redricting
which minor childben may vist a prison violae ther
Fourteenth  Amendment fundamentd right to family integrity.
The Fourteenth Amendment prohibits a State from depriving a
person of life, liberty, or property without due process of law
and protects "the individud agang abitrary action of
government.” Wolff v. McDonnell, 418 U.S. 539, 558, 41 L.
Ed. 2d 935, 94 S. Ct. 2963 (1974). Plaintiffs are attempting to
extend the andyss and reasoning of Moore v. City of East
Cleveland, 431 U.S. 494, 52 L. Ed. 2d 531, 97 S. Ct. 1932
(1977) (pluraity opinion), to the current context.

In Moore, the Court struck down the city's zoning laws
which prohibited a grandmother from living with her son and
her grandson. 1d. The Court held that the concept of liberty in
the Fourteenth Amendment includes the right to associate and
resde with ones relatives. 1d. The Faintiffs here argue that the
new rules impermisshly interfere with family reationships as
did the zoning ordinance in Moore, and thus violate the
Hantiffs liberty interest in family association.

Pantiffs argument is unavaling. The Supreme Court in
Moore was concerned with the fact that a grandmother and
grandson could not live together. In this case, grandparents and
parents may see their minor grandchildren and children. The
Faintiffs are seeking to extend the reasoning of Moore to even
further extensons of the family tree. While dicta in Moore
discusses extended family rdaionships, holding for the
Pantiffs in this case would go wdl beyond esablished
precedent. Furthermore, Moore involved free dtizens who
wished to live together. That case is quite factudly distinct
from the current case where prisoners are petitioning for
vidtation rights. Incarceration by its very naure necessaily
resricts the familid rdaionship in ways tha would be
unacceptable in free society: imprisonment deprives inmates of
the freedom "to be with family and friends and to form the
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other enduring atachments of normd life" Morrissey v.
Brewer, 408 U.S. 471, 482, 33 L. Ed. 2d 484, 92 S. Ct. 2593
(1972). For example, it is well established that prisoners have
no right to conjugd vigts Turner, 482 U.S. a 95-96. The new
regulations do not infringe upon the PRantiffs fundamentd
right of family integrity.

The Paintffs adso contend that the rules redricting
vigtation are crud and unusud punishment in violaion of the
Eighth  Amendment. Eighth Amendment violations occur when
prison conditions result in the "unnecessay and wanton
infliction of pain" are "grosdy disoroportionate to the severity
of the crime waratting imprisonment,’ or result in an
"unquestioned and serious deprivation of basc human needs.
Rhodes v. Chapman, 452 U.S. 337, 346-47, 69 L. Ed. 2d 59,
101 S. Ct. 2392 (1981). However, "to the extent that conditions
are redrictive and even harsh, they are part of the pendty that
crimina offenders pay for ther offense agang society.” Id. a
347. The Sxth Circuit has indicated that prohibiting vigtation
to prisoners does not violate the Eighth Amendment. Bellamy
v. Bradley, 729 F.2d 416 (6th Cir. 1984). Plaintiffs, therefore,
have no dam tha the regulaions violae the Eighth
Amendment.

b. Rule prohibiting prisoners from vigting with their
natural children if their parental rights have been
terminated for any reason.

Paents who terminate their parentd rights lose dl
conditutiona rights in regard to those children upon entrance
of the termination order. See Davis v. Thornburgh, 903 F.2d
212, 220 (3d Cir. 1990). Thus, the children are treated as non
family members. Once again, prisones have no absolute
conditutional right to vigtation with drangers and thus this
rule does not violate any of the prisoners rights.
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Cc. Rule prohibiting minor children from visting the
prison unless accompanied by an immediate family
member or adult legal guardian with proof of legal
guardianship.chat right must be "reasonably relaied to
legitimate perologica interests” Turner v. Safley, 482 U.S. 78,
89, 96 L. Ed. 2d 64, 107 S. Ct. 2254 (1987). In Turner, the
Court lisged four factors that courts should consder in
determining whether such a prison regulation is reasonable:

1. whether avalid, rational connection between the
prison regulation and the legitimate governmental
interest put forward to judify it exigts;

2. whether there are dternative ways for the prisoner
to exercise the implicated condtitutiona right;

3. what impact would accommodation of the
implicated condtitutiond right have on the prison
adminigration;

4. whether the regulation is an exaggerated response
to prison concerns.

Id. at 89-90, 107 S. Ct. at 2261-62.

The Defendants dated in ther brif and during the
priminary  injunction  hearing, that thar legitimate
penologicd interests arer 1) preventing children from suffering
physcd and sexud abuse, 2) preventing children from being
inured in the nonchild-proofed vidtation rooms, and 3)
limiting the indances in which children can be used to smuggle
wegpons, drugs or other contraband into the prisons.
Defendants  further  aticulated that family members and
guardians are best suited to controlling children.
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Courts have consgently held that the maintenance of
prison security and prevention of contraband from entering the
prison are "legitimate penologicd” interets. See Turner, 482
U.S. a 92-93; Procunier, 416 U.S. at 413-14; Bell v. Wolfish,
441 U.S. 520, 60 L. Ed. 2d 447, 99 S. Ct. 1861 (1979). Having
found the penologicd interest to be legitimate, then in the
absence of subgtantial evidence in the record to indicate that
the officads have exaggerated ther response to these
congderationg,] courts should ordinarily defer to [prison
adminigrators] expert judgment in such matters.

Block v. Rutherford, 468 U.S. 576, 586-89, 82 L. Ed. 2d 438,
104 S. Ct. 3227 (1984). In this case, the Plantiffs have failed
to come forward with substantial evidence that the Michigan
prison officids exaggerated ther response.  Moreover,
Defendants articulated problems associated with  supervisng
children and their pogtion that family members are best suited
to control a child. Having put forth a vaid, legitimate interest,
and in the absence of any evidence showing that officids have
exaggerated ther response, the court finds no conditutiona
violation.

d. Rules restricting members of the public to being on
only one prisoner's vigtation lis at a time and
prohibiting former prisoners from visting prisoners
other than immediate family

As to the nonprisoner plantffs, ther rights to vidt
prisoners are smilarly redricted by the fact of the prisoner's
incarceration. The court in White explained,

It isthe further opinion of this court that the Supreme
Court itsdlf has suggested there is no generd right to
prison vigtation for ether the prisoners or the public.
InPell v. Procunier, . . . the Court held that prisoners
have no conditutiond right to visit with members of
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the press and that members of the press have no
condtitutiond right to visit with sdlected prisoners.
Although the Court's principa concern was freedom
of expression --press and speech-- rather than freedom
of association, the result was nonethel ess that the two
groups had no right to vigit with each other. Implicit

in the Court's opinion is that prisoners have no right to
associate face-to-face with any particular member of
the public, and members of the public have no right to
S0 associate with any particular prisoner. ... The
foregoing clearly explains why this court believes
there is no right among prisonersto receive vistors.
The court believes that the non-existence of aright
among would-be vigtorsto vist prisonersisa
necessary corollary whose judtification is apparent by
resort to the reductio ad absurdum.

White, 438 F. Supp. at 117-119 (aff'd per curiam). See also,
Fennell v. Carlson, 466 F. Supp. 56, 59 (W.D. Okla. 1978).

Fantiffs dte Procunier v. Martinez for the proposition that
this rule should be evauated under the higher drict scrutiny
sandard because the rights of non-prisoners are implicated.
That case did not hold that dl cases implicating the rights of
non-prisoners should be evaluated under drict scrutiny, rather,
it held that prison regulaions censoring a non-prisoner's mall
redricted the non-prisoner's Firs Amendment rights, and as
such had to be evaduated under the drict scrutiny standard.
Courts have consgently digtinguished between the rights of
prisoners to communicate by way of mal and the &bility of
prisoners to receive vistors. Whereas Firsd Amendment rights
are implicated in the censorship of mail, prisoners and vistors
have no Frg Amendment right to vidtation because
dternative means of exercdsng ther Frs Amendment rights
are avalable. Hence, no conditutiond right is implicated by
thisrule,
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e. Rule permitting prison officials to permanently
deny all vidtation privileges upon two major
misconducts involving substance abuse

This rule is discretionary, and a this time, Plantiffs cannot
demondrate that any person of ther class will be permanently
deprived of dl vidtaion upon two mgor misconducts
involving subgtance abuse. Thus, this daim is not ripe for the
court to adjudicate.

B. Irreparable Injury, Balance of Harms and Public
Inter est

Even assuming that the court would find that the Plantiffs
have met their burden as to these factors, snce the Haintiffs
cahnot show that a "serious question” as to the merits exids,
this court cannot find in their favor.

V. The Eleventh Amendment

As a find matter, the Defendants contend that the
Hantiffs have effectivdy sued the State of Michigan, and
thus, this lawsuit is bared by the Eleventh Amendment. The
Eleventh Amendment bars slits againg a State or its agencies
unless the State waives its immunity or Congress specificaly
abrogates the Staes immunity. Clams for injunctive and
declaratory relief made agang dae officids in ther officid
capacity, such as those made in this case, however, are not
barred by the Eleventh Amendment. Doe v. Wigginton, 21 F.3d
733, 737 (6th Cir. 1994) (citing Edelman v. Jordan, 415 U.S.
651, 688, 39 L. Ed. 2d 662, 94 S. Ct. 1347; Ex Parte Young,
209 U.S. 123, 159-60, 52 L. Ed. 714, 28 S. Ct. 441).
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V. Conclusion

Being fully advised on the meits and the pleadings, for
the foregoing reasons, the court hereby DENIES Pantiffs
motion for preiminary injunction.

IS
Nancy G. Edmunds
U.S. Didrict Judge

Dated: Oct 06 1995
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R 791.6609

R 791.6609 Limits on vigtation.

Rule 609. (1) Except as otherwise provided in thisrule, any
person who is not subject to a current vigitor restriction
pursuant to the provisons of R 791.6611 may visit a prisoner if
dl of the following provisons are complied with:

(@ The person presents valid and adequate proof of
identification.

(b) The person ison the prisonerslist of approved vigtors,
as provided in subrule (2) of thisrule.

(c) Thevidtiswithin the dlowable quota established by
the department.

(d) Thevidt does not condtitute a threet to the prisoner’s
physicd or mental wdl-beang.

(e) Thevist does not condtitute athreet to public safety or
to the order and security of the ingtitution.

(f) Allowing the vist is not harmful to the prisoner’s
rehabilitation.

(9 The purpose of thevigt is not to commit anillegd act.

(2) Except asprovided in R 791.6607(2) and subrule (3) of
thisrule, aperson may vigt aprisoner only if he or sheison
the list of approved vistorsfor that prisoner, which shdll
cong< of the prisoner’ simmediate family members and not
more than 10 other persons. The gpproved visitorslist shdl be
subject to dl of the following redtrictions:

(8 A person may be on the gpproved vistorslist of any
prisoner to whom she or he isrlated as an immediate family
member, but shall be on the ligt of only 1 prisoner a atimeto
whom she or heis not related as an immediate family member.

(b) A person on an approved visitor list shal be not less
than 18 years of age, unless he or sheis the child, stepchild, or
grandchild of the prisoner or an emancipated minor who can
show proof of emancipation.
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(c) If the person iscdamed to be an immediate family
member, the prisoner shall present adequate proof of the
relationship, as determined by the warden or hisor her
designee.

(d) A prisoner may add or delete names of immediate
family members from hisor her approved vigtorslist a any
time, but shal be dlowed to add or delete other names only
once every 6 months.

(e) A person shal be removed from a prisoner’s approved
vigtors ligt upon written request by the listed person.

() A warden may deny placement of anyoneon a
prisoner’ s gpproved vistors list for reasons of safety or
security of the indtitution, protection of the public, previous
violaions of vigting room rules by the person, or for other
cause as determined by the warden. A denid of placement on
the list may be gppeded through the prisoner grievance
process.

(3) Thewarden may dlow asingle visit between a prisoner
and a person who is not on the gpproved visitors ligt of the
prisoner if the warden determines the vigt isin the best interest
of the prisoner and is not a threat to the good order and security
of the fadlity.

(4) Each indtitution shall prescribe and display reasonable
rules of conduct for vigtsto preserve public safety and
indtitutional security and order and to prevent conduct that may
be offensive to others who may be present. If a prisoner or
vigtor violates the provisons of this subrule, then the vist may
be terminated and the prisoner and visitor may be subject to
sanctions up to and including a permanent retriction of all
vigts or regriction to noncontact visting only.

(5) Subject to the redtrictionsin subrule (6) of thisrule, a
child who is under the age of 18 may vist a prisoner only if the
child is on the prisoner’ s gpproved vigtorslis and is
accompanied by an adult immediate family member or alegd
guardian. unlessthe individud is an emancipated minor.
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(6) A child who isunder the age of 18 shdl not be
permitted to vigt if any of the following provisions gpply:

(& The parentd rights of the prisoner to the child have
been terminated.

(b) Thereisacourt order prohibiting vists between the
child and the prisoner.

() The prisoner has been convicted of child abuse,
crimind sexua conduct, or any other assaultive or violent
behavior againg the child or asibling of the child, unless
specific gpprova for the vist has been granted by the director.

(7) Except as provided in subrule (8) of thisrule, a
prisoner, aformer prisoner, a probationer, or a parolee shal not
be dlowed to vidt with a prisoner unless the person is on the
prisoner’ s gpproved vistors ligt and al of the following criteria
are met:

(@ The person isanimmediate family member of the
prisoner.

(b) Prior approva for the vist is obtained from the warden
of the indtitution where the visit will occur.

(c) Inthe case of aprobationer or parolee, prior approvd
for the visit is obtained from the warden of the indtitution and
the supervising field agent.

(8) A former prisoner shdl be dlowed to vigt if she or he
isone of theindividuasidentified in R 791.6607(2).

(9) For purposes of thisrule, "immediate family member”
means any of the following persons:

(a8 Grandparent.

(b) Parent.

(c) Stepparent.

(d) Spouse.

() Mother-in-law or father-in-law.

() Child.

(9 Stepchild.

(h) Grandchild.

(i) Shling.

() Stepbrother or stepsister.
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(k) Auntsand unclesif verification is provided thet they
served as surrogate parents.

(20)A prisoner who is hospitalized may receive vistors
only if he or sheiscriticdly ill, as verified by the attending
physician, and prior approval is granted by the warden or
deputy warden.

(12) The director may permanently redirict al vistation
privileges, except with an attorney or member of the clergy, for
aprisoner who is convicted or found guilty of any of the
following:

(8 A feony or misdemeanor that occurs during avisit.

(b) A mgor misconduct violation, asdefined in R
791.5501, that occurs during avidt or is associated with a
vigt.

(©) An escape, attempted escape, or conspiracy to escape.

(d) Two or more violations of the mgor misconduct charge
of substance abuse.

(12) Thedirector may grant reconsderation and removal of
apermanent vigtor restriction of al vigtation privilegesthat is
imposed pursuant to subrule (11) of thisrule.

(13) Nothing in thisrule crestes an enforcegble right of the
prisoner to receive avist or of avigtor to vist a prisoner.

(Eff. Nov. 30, 1977; amended Eff. Oct. 29, 1993; Emerg.
Rule Eff. Aug. 29, 1994; amended Eff. Aug. 25, 1995.)
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DIRECTOR’S OFFICE MEMORANDUM 1995-58

Effective Date: See Below

TO: Executive Policy Team
Adminigrative Management Team
Wardens

FROM: Kenneth L. McGinnis, Director

SUBJECT:  Prisoner Vidting - Approved VistorsLig,
Vidtor Redrictions, and Denid of dl Vigts

Amendments to the Department’ s adminigrative rules
regarding visting have been filed with the Secretary of State
and will be effective Augugt 25, 1995. Based on the amended
rules, PD 05.03.140, Prisoner Visting ismodified as st forth
in this DOM.

One of the primary changesis that, with exceptions as st forth
below, prisoner vigting will be limited to those who areon a
prisoners approved vistorslist. Severa stepswill be necessary
in order to fully implement this change. Thus, use of the
approved vistorslist asabasisfor vists shdl not be effective
until October 2, 1995.

There are dso saverd other new requirementsin the
adminidrative rules. These changes, which are more fully
explained below, will be effective August 25, 1995. They are:

(1) Vidtorsunder the age of 18 must be the child,
stepchild, or grandchild of the prisoner, unlessthe
person is an emancipated minor, as defined in
Paragraph F of PD 05.03.140.
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(2) A permanent vistor restriction may be imposed for
misdemeanors and for smuggling any item into an
indtitution.

(3) Non-contact vists shdl be imposed for 30 daysif a
prisoner is found guilty of amgor misconduct
violation of substance abuse.

Findly, the new adminidrative rules contain provisons smilar
to those in the emergency rule which adlows the Director to
deny dl vidting privileges for certan prisoners. Since this is
provided for currently in emergency rule it is effective
immediately. The process for such denidsis explained below.

APPROVED VISITORSLIST

The Depatment will be implementing a computerized
gpproved vigtors lig which shal be used a dl Correctiond
Facilities Adminigration (CFA) facilities In order to be
dlowed to visit a prisoner, a person must be on the prisoner’s
approved vigtors list, with exceptions as st forth below. The
following deps must be teken to implement this change in
prisoner vigting.

1. Effective August 17, 1995, copies of the Vidting
Applicationform (CAJ-103) shdl be placed at the Front
Desk for vigtorsto pick up. Theformsaso shdl be
available in each of the housing unitsfor prisonersto send
out to those who they wish to have placed on their
gpproved vigtorslist.

2. Theattached Notice shal be placed in the lobby, at the
front desk, in the visting room, and in dl housing units
immediatdly to inform prisoners and vistors of this
change and to advise them that the CAJ- 103, with the
“Vigtor” portion completed, must be submitted to the
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facility by September 11, 1995 or that person will not be
permitted to vist as of October 2, 1995. Wardens aso
ghall discuss these changes with their Warden's Forum as
soon as possible.

Prisoners shdl be notified that they are required to submit
alig of vigtors they wish to have placed on their
gpproved vigtorsligt to their Resident Unit Manager
(RUM) no later than September 11, 1995, usng the
Vigtor Lig form (CAJ-334) which shdl be avallablein
each housing unit. A vistor shal not be placed on a
prisoner’s list unless the prisoner has requested placement
of that person on theligt, using the CAJ-334, and a
completed CAJ-103 has been received and approved for
that vigtor.

CFA, in conjunction with Management Information
Services (MIS), shdl issue indructions for entry of data
involving vistors and use of the data from the visitor
tracking system. The names of dl gpproved vistors who
have submitted a CAJ-103 by September 11, 1995, shdl
be entered on the vistor tracking system by October 1,
1995.

persons shall not be counted toward a prisoner’ s visting quota

1

A qudified member of the clergy of the prisoner’s
designated rdligion or clergy that the prisoner specificaly
requests to see.

An gpproved volunteer in an outreach program that is
sponsored by an approved externd religious organization.
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(NOTE: Implementation of this maiter will be covered
more completely in a subsequent DOM.)

3. Anattorney on officid businessor alegd
paraprofessond or law clerk who is acting asan aide to
counsd for the prisoner. (NOTE: This gppliesto dl
attorneys, not just a prisoner’s “attorney of record”. A
legd pargprofessond or law clerk must have written
verification from an attorney that heis appearing on
behdf of the attorney.)

4. Anoffidd representative of the legidative, judicid, or
executive branch of government, which includes seff
from the Office of the Legidative Corrections
Ombudsman.

If any of the above persons are related to the prisoner by blood
or mariage, he must submit a CAJ103 to request approva to
be placed on the prisoner's approved vistors list in order to be
dlowed to vigt and the vigt shdl count as one of the
prisoner’ sregular vists.

STANDARDS FOR PLACEMENT ON AN APPROVED
VISITORSLIST

Placement on an gpproved vistors lig shal be subject to dl of
the fallowing:

(1) Immediate Family Member

A prisoner may request that any of hisor her immediate
family members be placed on hisher lig. An immediate
family member is defined as a grandparent; parent;
stepparent; spouse; mother- or father-in-law; child;
stepchild; grandchild; sbling; stepbrother; stepsister; or
aunts and undles, if verification is provided that they
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served as surrogate parents. However, those under the age
of 18 who are immediate family members shal meet the
requirements of number (3), below.

Non-immediate Family Member

In addition to immediate family members, a prisoner may
have up to ten (10) other persons on his or her gpproved
vigtorsligt. A person shdl be on thelist of only one
prisoner a atime to whom he or sheis not related as an
immediate family member.

Children

A person under the age of 18 may be placed on a
prisoner’ s gpproved vistorslis only if gheisan
emancipated minor or is the child, stepchild, or grandchild
of the prisoner, except that in the following circumstances,
placement of the child on theligt shall not be gpproved:

(8 The parenta rights of the prisoner to the child have
been terminated.

(b) Thereisacourt order prohibiting visits between the
child and the prisoner.

() The prisoner has been convicted of child abuse,
criminal sexud conduct, or any other assaultive or
violent behavior againg the child or asibling of the
child. The Director may grant gpprova for vigtsin
such cases based upon awritten request setting forth
the reesons why it is believed that an exception is
warranted.
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(4) Prisoners. Former Prisoners. Probationers and Parolees

()

A prisoner, former prisoner, probationer or a parolee shdl
not be placed on a prisoner’ s gpproved vistorslist unless
al of thefollowing criteriaare met:

@

(b)
(©

The person is an immediate family member of the
prisoner;

Prior gpprova is obtained from the warden;

If the person is a probationer or parolee, prior
gpprova dso must be obtained from the supervising

fidld agent.

Denia by the Warden

A warden may deny placement of anyone on aprisoner’s
goproved vigtorslig, induding an immediate family
member, for any of the following reasons:

@
(b)
(©

(d)

Safety or security of the indtitution;
Protection of the public;

Previous violations of visting room rules by the
person;

Other good cause.

APPLICATION PROCESSING

Anyone who wishes to be on a prisoner’s gpproved visitors list
must submit a completed CAJ103 to the inditution. All
gpplications received a the inditution shdl be given to the
appropricte RUM for processng. The RUM shdl ensure tha
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the person requesting placement on a prisoner’s list has been
listed by the prisoner on the CAJ334 as a person s’he would
like to have vigt. Applications shdl be processed and approved
or denied based on the standards in this DOM. If a person is
identified as an immediate family member, daff shdl atempt
to confirm the reaionship by reviewing the prisoner’s file. If
there is no proof to substantiate the relationship, the prisoner
shal be required to provide documentation of the relationship.
Names of approved vistors shal be placed on the vistor
tracking system.

Both the prisoner and the vistor shal be provided with a copy
of the CAJ103 with the agpproval or denid information
completed. If the denid is for the reason dated above in (5)
(d), a copy of the denid shdl be sent to the appropriate
Regiond Prison Adminigtrator. The prisoner may agoped a
denid through the prisoner grievance process. The vigtor may
submit arequest for reconsderation to the warden.

The names of dl approved vistors who have submitted a CAJ
103 by September 11, 1995, shdl be entered on the vigtor
tracking sysem by October1l, 1995. Applications for
placement on a prisoner’'s goproved vidtors lig which are
recaved after September 11, 1995, but prior to October 2,
1995, shdl be processed as soon as possble after Al
applications received by September 11, 1995 have been
entered. All such applications shal be processed, and approved
names put on the approved vigtors lis, no later than
October 13, 1995.

After October 1, 1995, prisoners who have not previoudy
submitted a requested gpproved vistors lis may submit a list
(CAJ334) a any time Prisone's who have an agpproved
vigtors lig may add or ddete names of immediae family
members from ther lis a any time. However, a prisoner shal
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be dlowed to add or delete names of non-immediae family
members no more frequently than once every sx months.

A prisoner who wishes to add or delete anyone from his or her
lig shdl submit a request to the RUM usng the CAJ334. If
the prisoner is requesting an addition to hisher lig, the
prisoner aso shdl ensure that the proposed vistor submits a
completed CAJ103. Applications for placement on the
approved vidtors lig which ae received on and or after
October 2, 1995 shdl be processed, including placement of
goproved names on the agpproved vidtors list, within 10
business days of receipt of the completed CAJ-103.

A person who has been placed on a prisoner’s approved
vigtors lig shdl be removed if that person has submitted a
written request for removd to the ingtitution. The person shal
be removed from the list within three business days of receipt
of the request for removd. The prisoner and the visitor shdl be
notified in writing that the vidtor was removed a the vistor's
request.

ONE-TIME EXCEPTION TO APPROVED VISITORSLIST

The warden or acting warden may make a one-time exception
to the requirement that a person be on a prisoner’s approved
vigtors lig and dlow a vigt for someone not on the lig if it is
determined that the vist would be in the prisoner’s best
interest and would not be a threst to the order and security of
thefadlity.

MANUAL IMPLEMENTATION OF APPROVED VISITORS
LIST

Implementation of the approved vistors list is based on the
computerized vigitor tracking system. However, there are a few
Camps which do not yet have this sysem. In addition, it is
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essential that disruption of prisoner vidting due to computer
problems is minimized as much as possble a dl fadlities.
Thus, each inditution shdl ensure that a backup sysem is
established by October 2, 1995 which provides for
continugtion of prisoner vigting, using the gpproved vistors
list, during periods when the computer system is not operating.

HOSPITAL VISITS

A prisone who is housed in an inditution infirmary, Duane
Waters Hospitd, or an outsde hospital may receive vistors
from hisher gpproved vidtors lig only if ghe is aiticdly ill,
as veified by the atending physician, and prior gpprovd is
granted by the warden or deputy warden, except that Leve |
prisoners may receive vidtors as set forth in PD 05.03.140,
Paragraph N.

PERMANENT VIS TOR RESTRICTIONS

The folowing additions have been made to those activities
which may result in a pemanent vistor redriction (changes
arein bold):

1. Thevistor smuggles, atempts to smuggle, or conspiresto
smuggleany iteminto or out of the facility; or

2. Thevidtor has apending felony or misdemeanor charge
or has been found guilty of afelony or misdemeanor that
occurred in connection with avist.

A vistor who engages in these activities shal be issued a
Notice of Proposed Vistor Redriction (CAJ315A) and a
hearing shdl be conducted, as set forth in PD 05.03.140.
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DENIAL OF ALL VISITING PRIVILEGES

The Director may deny dl vigting privileges, except with an
atorney or member of the clergy, for a prisoner who is
convicted or found guilty of any of the following:

1. A fdony or misdemeanor that occurs during avist;

2. A mgor misconduct violation that occurs during avist or
Is asociated with avist.

3. An escape, attempted escape, or conspiracy to escape,
whether or not associated with avigt.

4. Two or more violations of the mgor misconduct charge of
substance abuse, whether or not associated with avist.

A waden may submit a request for denid of dl vigts to the
appropriate Regiond Prison Adminigrator when it is bdieved
that any of the above criteria have been met. The request shdl
be accompanied by supporting documentation. If the RPA
concurs with the warden's recommendeation, the request shdl
be submitted to the Deputy Director of CFA. If  the  Deputy
Director concurs with the recommendation, the request shdl be
submitted to the Director. If the Director approves a permanent
denid of dl vidts the warden shdl ensure that the prisoner is
notified.

The Director may grant reconsderation and remova of a
denid of dl vidtation if requesed by the prisoner or the
warden.

NON-CONTACT VISITING

In addition to the reasons currently set forth in PD 05.03.140
for which nortcontact visits may be imposed, a prisoner who is
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found quilty of a mgor misconduct violation of substance
abuse shdl be placed on non-contact visits for 30 days, except
that the prisoner shal be dlowed a contact vigt with his or her
attorney if requested by the attorney, and with Staff of the
Office the Legidative Corrections Ombudsman. The substance
abuse violaion need not be connected with avist.

These changes will be incorporated into PD 05.03.140,
Prisoner Vigting when it is next revised.

IS
Kenneth L. McGinnis, Director
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