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INTRODUCTION

Petitioners, the Michigan Depatment of Corrections
(MDOC) and its Director, pursuant © Sup. Ct. R. 25.3, submit
ther response to the Brief of the Respondents, which
Petitioners received on February 20, 2003.
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ARGUMENTS

. Michigan Department of Corrections Vistation
Restrictions Are Necessary For I nstitutional Security.

Respondents cannot  dispute that dnce the vigtation
redrictions have been implemented, the number of vigting
room mgor misconducts have dropped draﬂaticdlx from a
total of 710 in 1994 to 334 in 1999 (X. App. 90a: 6" Cir. Dk.
01-1635, 10/18/01 Jt. App. pp. 2235-2236 and 2240-2241; Def.
Exh. 10, R. 294). Respondents nevertheless attempt to dismiss
the importance of controlling prison vidtation volume as pat
of inditutiona security.

It cannot be dated drongly enough that there is nothing
more criticd to inditutiond security than contralling who may
enter and exit a secured correctiond facility. Every current
and former MDOC witness to tedtify on behdf of Petitioners
noted that there is a direct connection between the volume of
vigtors a MDOC facilities and MDOC's &hility to effectivey
upervise inmates and ther vidtors  This is especidly true
given tha a mogt correctiond facllities vigtors wat in the
same aea regadess of whether they are participatiing in
contact or non-contact vigtation and that contact and non
contact vidtation takes place in the same room.

For precisely these types of reasons, this Court has
repegtedly held tha when it comes to issues of inditutiond
security, federa courts should accord deference to the
appropriate prison authorities.  In Thornburgh v. Abbott, 490
U.S. 401, 407-408 (1989) this Court sad:

All these cdams to prison access undoubtedly are
legitimate, yet prison officids may wel conclude thet
cetan proposed interactions, though  seemingly
innocuous to laymen, have potentidly dgnificant
implications for the order and security of the prison.
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Acknowledging the expertise of these officds and
that the judiciary is ill equipped to ded with the
difficult and ddlicate problems of prison management,
this Court has afforded considerable deference to the
determinations of prison adminigrators who, in the
interest of security, regulate the relations between
prisoners and the outside world.

The fundamenta error of the Digrict Court and the Court
of Appeds is that they engaged in precisdly wha this Court
warned againg in Turner v. Safely, 482 U.S. 78, 89 (1987):
holding prison adminigrators to too high a burden, with the
result that “thelr ability to anticipate security problems and to
adopt innovative solutions’ has been hampered and those
federa courts became “the primary arbiters of what conditutes
the best solution to every adminigtrative problem.”

Here the lower courts recognized that there were
legitimate penologicd interests a dSake, but disregarded the
judgment of prison officids about ther severity, and instead
concluded that the opinions of socid scientists and lay persons
overrode the officids concerns about safety, security and
prison adminigration. The lower courts should instead have
heeded this Court's admonition in Block v. Rutherford, 468
U.S. 576, 589 (1984):

When the Didrict Court found tha many factors
counsded agang contact vidts its inquiry should
have ended. The court's further "bdancing’ resulted
in an impamissble subditution of its view on the
proper adminigration of Centrd Jal for tha of the
experienced adminigrators of that facility. Here, as in
[Bell v. Wolfish, 441 U.S. 520 (1979)], "[it] is plain
from [the] opinions that the lower courts smply
disagreed with the judgment of [the jal] officds
about the extent of the security interests affected and
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the means required to further those interests” 441
U.S. at 554.

This is not to say that the four-factor andyds later
enunciated in Turner v. Safely should not be applied; rather it
means that courts must congantly recognize deference while
applying those factors. The lower courts here did not do this.

This Court in Block took judicid notice of the narcotics
problem in prison, 468 U.S. a 588, and aso recognized that it
is reasonable to make assumptions about how drugs enter
prison facilities, 468 U.S. at 587:

It is not unreasonable to assume, for ingtance, that low
security risk detainees would be enliged to hep
obtain contraband or wegpons by their felow inmates
who ae denied contact vists Additionaly,
identification of those inmates who have propensties
for violence, escape, or drug smuggling is a difficult if
not impossble tak, and the chances of mistaken
identification are substantid.

The Court in O’Lone v. Shabazz, 482 U.S. 342, 350 (1987)
further recognized that courts cannot place on prison officids
the burden of disproving dternatives.

The courts below faled to give proper deference to the
conddered judgments of prison officids, placed an improper
burden of proof on them, and engaged in an improper
balancing. The Didrict Court opinion, for example, instead of
aoplying deference, is replete with datements showing its
vaue judgments.

“. . . subgance abuse while in prison is not a large
problen and does not warant the massve injury
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caused by sepaaing family members through
permanent restrictions.” Pet. App. p. 89a;

“The potentid risk tha someone will act
ingppropriately toward a vidgtor does not judify
excluding an entire group of vistors.” Pet. App. p. 64a;
“...t is highly unlikdy that restoring non-contact vists
to a limited group of people . . . would subgtantidly
burden Defendants <taff and resources” Pet. App. p.
63a.

The Court of Appeds too, improperly criticized the
MDOC for supplying only “anecdotal evidence” Pet. App.
20a, rather than “data or expert testimony,” Pet. App. p. 133,
or “clear benefits to be gained,” Pet. App. p. 144, to support
itsdams

Both the Digrict Court and the Court of Appeds faled to
heed this Court’'s admonitions and instead subdituted ther
judgment on mates of inditutiond adminidration and
security for that of correctiond authorities. Properly evauated,
there is ample evidence in the record to support the prison
officidls decisons and demondrate that the vigtor redrictions
are reasonable related to legitimate penologica interests, so the
decisions of the lower courts should be reversed.
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II. Respondents And The Lower Courts Totally
Disregarded Security Concerns As Set Forth By
Michigan Department of Corrections Witnesses.

In their February 20, 2003 Brief, Respondents make
numerous erroneous Statements concerning the factua record
established by Peitioners in the lower courts. Contrary to
Respondents  assartion that Petitioners did not apped any
evidentiary rulings of the Digtrict Court, a review of the record
shows otherwise. For example, the Petitioners brief in the
Court of Appeds reveds that Peitioners gspecificdly
chdlenged didrict court's evidentiary ruling as to the
tesimony of Mark Creekmore as an issue on apped. (JX. App.
p. 84a; 68" Cir. Dk. 01-1635, Brief, 7/9/01, a p. 45) In their
brief, Petitioners contended that they were denied a fair hearing
in this case when the Didrict Court in effect dlowed
Respondents to cal Mr. Creekmore as an expert witness in this
case.  Mr. Creekmore had been lised as a lay witness to
circumvent the Didrict Court's April 26, 2001 order limiting
them to three expert witnesses. (J. App. p. 90a 6" Cir. Dk.
01-1635, 10/18/01 X. App. pp. 386-388; R. 141, Order.)
Although the Didricc Court ruled during trid that
Mr. Creekmore was a lay witness, in its Findings of Fact and
Conclusons of Law, the Didrict Court identified
Mr. Creekmore as an expert for Respondents and relied on his
dleged expertise throughout the opinion. (. App. p. 90a; 6"
Cir. Dk. 01-1635, 10/18/01 X. App. pp. 4797-4800 and 4827-
4829; R. 230, 9/13/00 TR 5-8, 35-37.)

Petitioners also take issue with Respondents assertion that
the lower court was correct to give more weight to the
testimony of family members that vigting and waiting rooms
are safe for children, as opposed to the testimony of current
MDOC officds who are actudly responsble for supervisng
prison vigtation. (Respondents Brief a p. 24.) Petitioners
presented testimony from seven current employees of MDOC
and its former Director, Kenneth McGinnis. Not only did
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Mr. McGinnis, tedify a length regarding dl of the security
problems faced by MDOC prior to the 1995 vidtation
redrictions, but he adso tedified about the serious problems
that result from the introduction of drugs insde prison. (&
App. p. 90a; 8" Cir. Dk. 01/1635, 10/18/01 J. App. pp. 5297-
5330, 5354-5358, and 5366-5367; R. 232, 9/18/00 TR 538,
61-65, 73-74.) In addition to Mr. McGinnis, Petitioners aso
cdled a Regionad Prison Adminigrator, four Wardens, a
Deputy Warden and the Adminigrative Asssant to the Deputy
Director,l who dl tedtified about the problems associated with
prison visitation prior to the 1995 vigtation restrictions.

In contrast to the testimony produced by Peitioners,
Respondents and the lower courts relied on the testimony of
three experts who had no reevant experience with MDOC
correctiond  facilities.  Although Respondents and the Didtrict
Court rdy on the tesimony of Dr. Terry Kupers to support
ther factud findings, during his testimony Dr. Kupers
admitted that he has never been employed with any federd,
state or county correctiond facility. (. App. p. 90a &" Cir.
Dk. 01-1635, 10/18/01 Jt. App. pp. 5158-5159; R. 231, 9/15/00
TR 33-34) Respondents expert  witness Prof.  Sue
Ellen Scarnecchia dso admitted during her tesimony that she
had never even visted an MDOC fadlity housng made
inmates and she had no experience, training or education with
regard to running a correctiond facility. (. App. p. 90a; 6"
Cir. Dk. 01-1635, 10/18/01 X. App. pp. 4262-4264; R. 227,
9/8/00 TR 810.) The only other expert called by Respondents,

1 The lower court record also reflects that as Regional Prison
Administrator, Ms.Pat Caruso, was responsible for managing five
maximum security facilities which only permit non-contact visitation.
Based on her experience, the substance abuse visitation restriction is an
important management tool for dealing with higher security level prisoners
who have already lost most of their privileges. (3. App. p. 90a; 6" Cir. Dk.
01-1635, 10/18/01 J. App. pp. 5369-5389, 5397-5399, and 5401-5402; R.
232, 9/18/00 TR 76-96, 106-108, 110-111.)
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Dr. Mintzes, did have corrections experience, but he admitted
during cross-examination tha he had not been employed by
MDOC since 1982. (J. App. p. 90a; 8" Cir. Dk. 01-1635,
10/18/01 J. App. pp. 4886-4887 and 4957-4962; R. 230,
9/13/00 TR 94-95; R. 256, 9/14/00 TR 21-26.) Given the
enormous changes to the prisons in the past twenty years,
incuding the huge growth in the prison population as wel as
the increase in drugs and violence in prisons, tetimony as to
how prisons were managed twenty years ago is not relevant to
the problems faced by MDOC prison administrators today. 2

However, ignoring dl of the tesimony set forth by MDOC
officds in support of the 1995 vidtation redrictions,
Respondents and the lower courts incorrectly applied the
rationd basstest set forth in Turner v. Safely, supra.

Subjecting the day-to-day judgments of prison
officds to an inflexible drict scrutiny andysis would
serioudy hamper ther aboility to anticipate security
problems and to adopt innovative solutions to the
intractable problems of prison adminigration. The
rule would dso digort the decisonmaking process,

2 Respondents also relied on the testimony of two former MDOC
employees, Mr.Bolden and Ms.VanOchten, to establish that the 1995
visitation restrictions are not reasonably related to legitimate penological
interests. A review of the lower court record reveals that athough
Respondents attempt to characterize these two former MDOC employees as
adverse witnesses, both witnesses were called by Respondents in their
direct case because neither employee supported the 1995 visitation
restrictions when they were first implemented. With regard to
Ms. VanOchten, the district court even noted that her testimony was
adverse to MDOC. (Jt. App. p. 90g; 6" Cir. Dk. 01-1635, 10/18/01 .. App.
at pp. 4176-4180; R. 255, 9/7/00 TR 124-128.) Although Mr. Bolden was
called by Respondents in their direct case, the district court refused to let
Petitioners examine him using leading questions, which greatly limited
Petitioners' ability to cross-examine this witness. (. App. p. 90a; 6" Cir.
Dk. 01-1635, X. App. pp. 4610-4612; R. 229, 9/12/00 TR 13-15.)
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for every adminigrative judgment would be subject to
the posshility that some court somewhere would
conclude that it had a less redrictive way of solving
the problem at hand. Courts inevitably would become
the primary arbiters of what conditutes the best
solution to every adminidrative problem, thereby
unnecessarily  perpetuating  the involvement of the
federd courts in affars of prison adminigration. [Id.
at 89]

It is difficdt to imagine a more important, legitimae
penological interest than having control over who may breach
the secure perimeter of a prison and participate in prison
vigtation. Respondents and the lower courts ignored and
dismissed al of the concerns and issues raised by the MDOC
prison adminigrators, who ae actudly in chage of and
repongble for prison security in favor of individuas who have
ether never managed a correctiona facility, or have not
managed a prison in more than 20 years. Therefore, because
the lower courts totadly disregarded the testimony of MDOC
officids and eroneoudy placed the burden of proof on
Petitioners, those decisions should be reversed.
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[11. Children Participating In Non-Contact Visitation Can
Be Victims Of Sexual Abuse And Other Misconduct.

In their Brief, Respondents take the postion that because
the type of vigtaion a issue in this case is non-contact,
Petitioners  concerns  about  limiting the number of  minor
children participaing in prison vigtation in order to protect
them from sexud dbuse, is gpecious. Respondents entire
argument opposing Petitioners 1995 revised vidtation policy,
which limits the number of minors entering prison  for
vidtation, is based on the premise that as long as minors are
participating in nortcontact vigtation, they cannot be the
victims of sexud abuse. “Peitioners never proffered a sngle
document or nonhearsay testimony demondrating a red
posshility of a minor child beng sexudly abused during a
non-contact vist” (Respondents Brief a p. 18) Although
non-contact vigtation may limit the types of sexuad abuse tha
can be perpetrated on minors, non-contact vistatiion does not
completely eiminate the risk of sexud abuse of minors.

As st forth in the Brief of the Petitioners, in Michigan,
lower security level inmates and those inmates housed &
multiple security level fadlities participating in - non-contact
vigtation, must utilize a cubicle located in the open vigtation
room. Thus, children participating in non-contact vidtation a
these facilities are a the same leve of risk of sexud abuse as
children participating in contact vigtation. In addition, dl
vidtors, whether they are going to participate in noncontact or
contact vidtation, wat in the same wating room where they
are in contact with lower security level inmates doing various
janitorid tasks.  Given the redity of limited resources and
space avalable for nonrcontact vistation, & most Michigan
prisons there is no glass wdl completely separating inmates
from vigtors, induding non-contact vistors. (d. App. p. 90g;
6th Cir. Dk. 01-1635, 10/18/01 Jt. App. pp. 2536, 2537, 2539,
2540, 2543, 2544, and 2549-2551; Def. Exhs. 23a, 23b, 24b,
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24c, 24f, 249, 25a, 25b, and 25¢c, R. 296 and 267.) Thus, the
naotion that by limiting vidtation to non-contact Petitioners no
longer need worry about children being sexudly abused is
ETONeoUs.

In addition, contrary to Respondents assertion that there
has never been an incident of a child being sexually abused
during non-contact vigtation, during the trid in this casg
Petitioners did produce evidence of an inmate masturbating
while paticipating in non-contact vigtation with his wife and
minor daughter. (J. App. 90a 6th Cir. Dk. 01-1635, 10/18/01
X. App. pp. 2469-2489; Def. Exh. 15, R. 295 and 266.)
Although the Didrict Court ultimatdy admitted the written
misconduct ticket packet concerning this sexua misconduct,
the Didrict Court refused to admit the videotape of the
incident, which dealy edablished that the prisoner’s minor
daughter was able to see her father's exposed penis during non
contact vigtation.  This ruling by the Didrict Court was
epecidly troubling in view of the fact that the Didrict Court
later ignored its refusal to admit the videotgpe and ruled that
there was no evidence in the record to show that any child had
ever been the victim of sexud abuse while paticipating in nort
contact vidtation. (Bazzetta v. McGinnis, 148 F. Supp. 2d 813,
829 (2001). (Pet. App. pp. 58a-59a.)

Respondents attempt to diminish the type of sexud abuse
a issue in this videotgpe by arguing that one incident of sexud
abuse is indgnificant, and that because the victim was the
daughter of the inmate, the incident is irrdevant to this case
However, Respondents anadyss completely ignores the fact
that the more children participating in non-contact prison
vigtation, the more difficult it is for MDOC to adequately
protect these children. With regard to the issue as to whether
this type of sexud abuse is dgnificant, Petitioners srongly
believe that any incident of sexua abuse of a minor child is
ggnificant.  In addition, sx photographs from the videotape
were attached to Petitioners May 22, 2001 "Defendants-
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Appelants Response in Oppodtion to PaintiffS Emergency
Motion," and are part of the Court of Appeds record in this
case. (J. App. 83a; 6th Cir. Dk. 01-1635, Response, 5/22/01.)
This Court can make its own determination from that videotape
and those photographs as to whether minor children can be the
victims of sxud d&use while paticipating in non-contact
vigtation.

Because of the unique nature of children, including ther
ingbility to consent to being searched and ther inability to
remain seated for long periods of time, supervison of children
paticipating in prison vigtation is the type of complex
problem that is best left to prison administrators.  As noted in
Turner v. Safely, 482 U.S. 78, 85 (1987):

Running a prison is an  inordinaey  difficult
underteking that requires expertise, planning, and the
commitment of resources, dl of which are peculiarly
within the province of the legidaive and executive
branches of government.  Prison administration is,
moreover, a task that has been committed to the
respongbility of those branches, and separation of
powers concerns counsdl apolicy of judicid restraint.

It should also be noted that as the totd volume of prisoners
increases, S0 does the volume of vidtors coming into prisons to
paticipate in vidtation. When prison vigtation rooms and
waiting rooms are crowded, trying to supervise unruly children
becomes extremdy difficult. Requiring that children brought
for prison vigtaion be accompanied by an immediae family
member or lega guardian increases the chances that children
participating in prison vigtaion will be adequatdly supervised.
(3. App. 90a; R. 232 9/18/00 TR 528; 6" Cir. Dk. 01-1635,
10/18/01 Jt. App. pp. 5297-5320). Thus, the unique problems
associated with having children participate in prison vigtation
isnot diminated by having those children vist non-contact.
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In short, Respondents premise that children cannot be
victims of sexud abuse as long as they are participating in non
contact vigtation is fase. The Petitioners concarns about
limiting the number of minor children entering prisons to
partticipate in nornrcontact vidtation, and requiring that minor
children be accompanied by an immediate family member or
legd guardian in an attempt to protect them from sexud abuse,
are legitimate and should be afforded deference by this Court.
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CONCLUSION

For dl of the above-stated reasons and the reasons set
forth in the Brief of the Pditioners, the Michigan Department
of Corrections and its Director, respectfully request this
Honorable Court to reverse the April 10, 2002 decison of the
United States Court of Appedls for the Sixth Circuit.
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