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� &�� 7KH� 6WUXFWXUH�2I� 7KH�&RQVWLWXWLRQ� 3URKLELWV�
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$EOHPDQ�Y��%RRWK�����8�6������������ ������������������� �������

$PEURVLQL�Y��8QLWHG�6WDWHV������8�6������������������������

$SSOH\DUG� Y�� 0DVVDFKXVHWWV�� ���� 8�6�� �����

������������������������������������������������������������������������ ���

%LGGLQJHU� Y�� &RPPLVVLRQHU� RI� 3ROLFH�� ���� 8�6��

��������������������������������������������������������������������� ���

%XOO�Y��8QLWHG�6WDWHV������8�6������������������������� ���

&DOLIRUQLD� Y�� *UDFH� %UHWKUHQ� &KXUFK�� ����8�6��

��������������������������������������������������������������������� ���

&DOLIRUQLD� Y�� 6XSHULRU� &RXUW� RI� &DOLIRUQLD�� ����

8�6��������������������������������������������������������������� �������

&RXQW\�RI�:DVKRH��1HYDGD�7D[�&RPP¶Q�� HW� DO���

Y��*ROGHQ�5RDG�0RWRU�,QQ��,QF�������3��G�����

�1HY������� ��������������������������������������������������������� ���

'RZV�Y��&LW\�RI�&KLFDJR�����8�6������:DOO�������

������������������������������������������������������������������������ ������

)DLU�$VVHVVPHQW�,Q�5HDO�(VWDWH�$VV¶Q�Y��0F1DU\��

����8�6��������������������������������������������������������SDVVLP�

)LUVW�1DW¶O�%DQN�Y��%RDUG�RI�&RPPLVVLRQHUV������

8�6��������������������������������������������������������������� ���

*UHDW� /DNHV� 'UHGJH� 	� 'RFN� &R�� Y�� +XIIPDQ��

����8�6�������������������������������������������������������� ���

.HHO\�Y��6DQGHUV�����8�6������������ ���������������� ����������

.HQWXFN\� Y�� 'HQQLVRQ�� ��� 8�6�� ���� +RZ��� ���

������������������������������������������������������������������������ ���

/RYHODFH� &HQWHU� IRU� +HDOWK� 6FLHQFHV� Y�� %HDFK��

����3��G������1�0��&W��$SS������� ������������������� ���

/XQGLQJ�Y��1HZ�<RUN�7D[�$SSHDOV�7ULEXQDO������

8�6��������������������������������������������������������������� ������

0DUEOHV�Y��&UHHF\������8�6����������� ������������������ ���

0DWWKHZV�Y��5RGJHUV������8�6������������ ������� ����������

0F&XOORFK�Y��0DU\ODQG�����8�6�����:KHDW�������

������������������������������������������������������������������������ ���
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0HWFDOI� 	� (GG\� Y�� 0LWFKHOO�� ���� 8�6�� �����

������������������������������������������������������������������������ ������

0LFKLJDQ�Y��'RUDQ������8�6������������ ���������������������

0LGGOHVH[� &W\�� (WKLFV� &RPP�� Y�� *DUGHQ� 6WDWH�

%DU�$VV¶Q������8�6�������������������������������������� ���

1DWLRQDO�3ULYDWH�7UXFN�&RXQFLO�Y��2NODKRPD�7D[�

&RPP¶Q������8�6������������ ���������������������������� ������

1HYDGD�Y��+DOO������8�6���������������������������������������

3HUH]�Y��/HGHVPD������8�6������������������������������� ���

3URYLGHQFH�%DQN�Y��%LOOLQJV�����8�6�����3HW�������

������������������������������������������������������������������������ ���

3XHUWR� 5LFR� Y�� %UDQVWDG�� ���� 8�6�� �����

����������������������������������������������������������������������������

6WDQOH\� Y�� 6XSHUYLVRUV� RI� $OEDQ\�� ���� 8�6�� �����

������������������������������������������������������������������������ ���

6ZHHQH\�Y��:RRGDOO������8�6���������������� ��������������

7KH� &ROOHFWRU� Y�� 'D\�� ��� 8�6�� ���� :DOO��� ����

������������������������������������������������������������������������ ���

<RXQJHU�Y��+DUULV������8�6������������������������������ ���

:LVFRQVLQ� Y�� 3HOLFDQ� ,QV�� &R��� ���� 8�6�� ����

������������������������������������������������������������������������ ���

&RQVWLWXWLRQDO�3URYLVLRQV�DQG�6WDWXWHV�

&DO��&LY��&RGH��������������������������������������������������� ��

&DO��5HY��	�7D[�&RGH��������������������������������������� ��
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8�6��&RQVW��DUW��9,��FO��������������������������������������������� ���

2WKHU�$XWKRULWLHV�

7KRPDV�0��&RROH\��$�7UHDWLVH�2Q�7KH�/DZ�2I�

7D[DWLRQ���������������������������������������������������������� ���
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-HURPH�5��+HOOHUVWHLQ�	�:DOWHU�+HOOHUVWHLQ��6WDWH�

$QG�/RFDO�7D[DWLRQ���WK�HG������� ��������������������� ���

5REHUW� $�� /HIODU�� ([WUDVWDWH� (QIRUFHPHQW� RI�

3HQDO�$QG�*RYHUQPHQWDO�&ODLPV�����+DUY��/��

5HY������������ �������������������������������������������������� ���
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$PLFL� DUH� RUJDQL]DWLRQV� ZKRVH� PHPEHUV� LQFOXGH� VWDWH��
FRXQW\�� DQG� PXQLFLSDO� JRYHUQPHQWV� DQG� RIILFLDOV� WKURXJK��

RXW� WKH� 8QLWHG� 6WDWHV��� � $PLFL� DQG� WKHLU� PHPEHUV� KDYH� D�

FRPSHOOLQJ� LQWHUHVW� LQ� OHJDO� LVVXHV� WKDW� DIIHFW� VWDWH� DQG� ORFDO�
JRYHUQPHQWV��

7KH�&RXUW�KDV� ORQJ�UHFRJQL]HG� WKDW�³µ>L@W� LV�XSRQ� WD[DWLRQ�

WKDW� WKH� VHYHUDO� 6WDWHV� FKLHIO\� UHO\� WR� REWDLQ� WKH� PHDQV� WR�
FDUU\�RQ�WKHLU�UHVSHFWLYH�JRYHUQPHQWV��DQG�LW�LV�RI�WKH�XWPRVW�

LPSRUWDQFH� WR�DOO�RI� WKHP�WKDW� WKH�PRGHV�DGRSWHG� WR�HQIRUFH�

WKH� WD[HV� OHYLHG� VKRXOG� EH� LQWHUIHUHG� ZLWK� DV� OLWWOH� DV�
SRVVLEOH�¶´��1DWLRQDO�3ULYDWH�7UXFN�&RXQFLO�Y��2NODKRPD�7D[�

&RPP¶Q������8�6�������������������TXRWLQJ�'RZV�Y��&LW\�RI�

&KLFDJR�����8�6������:DOO����������������������7KH�&RXUW�KDV�
DOVR� QRWHG� WKDW� ³>W@KH� SURFHGXUHV� IRU� PDVV� DVVHVVPHQW� DQG�

FROOHFWLRQ� RI� VWDWH� WD[HV� DQG� IRU� DGPLQLVWUDWLRQ� DQG� DGMXGL��

FDWLRQ�RI� WD[SD\HUV¶� GLVSXWHV�ZLWK� WD[�RIILFLDOV� DUH�JHQHUDOO\�
FRPSOH[� DQG� QHFHVVDULO\� GHVLJQHG� WR� RSHUDWH� DFFRUGLQJ� WR�

HVWDEOLVKHG� UXOHV�´� �)DLU�$VVHVVPHQW� ,Q�5HDO�(VWDWH�$VV¶Q� Y��

0F1DU\������8�6�����������Q�����������FLWDWLRQ�DQG�LQWHUQDO�
TXRWDWLRQ�RPLWWHG���

5HVSRQGHQW¶V� 1HYDGD� FLYLO� DFWLRQ� DJDLQVW� WKH� &DOLIRUQLD�

)UDQFKLVH�7D[�%RDUG²D�FROODWHUDO� DWWDFN�RQ�&DOLIRUQLD¶V� WD[�
FROOHFWLRQ�VFKHPH²YLRODWHV�WKHVH�YLWDO�SULQFLSOHV�� �5HVSRQG��

HQW�DOOHJHV�WKDW�KH�³LV�DQG�ZDV�DW�DOO�WLPHV�SHUWLQHQW�������D�ERQD�

ILGH� UHVLGHQW� RI� 1HYDGD� >ZKR@� VKRXOG� QRW� EH� IRUFHG� LQWR� D�
&DOLIRUQLD� IRUXP� WR� VHHN� UHOLHI� IURP� WKH� XQMXVW� DQG� WRUWLRXV�

DWWHPSWV�E\�WKH�)7%�WR�H[WRUW�XQODZIXO�WD[HV�IURP´�KLP���3HW��

$SS����D��&RPSODLQW�������� �&DOLIRUQLD�SURYLGHV� WD[SD\HUV�D�

�������������������������������������������������
�
7KH SDUWLHV KDYH FRQVHQWHG WR WKH ILOLQJ RI WKLV DPLFXV EULHI DQG WKHLU

OHWWHUV RI FRQVHQW KDYH EHHQ ILOHG ZLWK WKH &OHUN� 7KLV EULHI ZDV QRW

DXWKRUHG LQ ZKROH RU LQ SDUW E\ FRXQVHO IRU D SDUW\� DQG QR SHUVRQ RU HQWLW\

RWKHU WKDQ DPLFL RU WKHLU PHPEHUV PDGH D PRQHWDU\ FRQWULEXWLRQ WRZDUG

LWV SUHSDUDWLRQ RU VXEPLVVLRQ�
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UHPHG\�� ZKLFK� UHVSRQGHQW� KDV� LQYRNHG�� 3HW�� ��� ���� WR� FKDO��

OHQJH� WKH� )7%¶V� UHVLGHQF\� DXGLW� DQG� SURSRVHG� DVVHVVPHQWV���
7KH� 1HYDGD� 6XSUHPH� &RXUW� KDV� QRQHWKHOHVV� UXOHG� WKDW�

1HYDGD¶V� FRXUWV� KDYH� MXULVGLFWLRQ� RYHU� UHVSRQGHQW¶V� LQWHQ��

WLRQDO� WRUW� FODLPV� DJDLQVW� WKH�%RDUG� DQG� WKDW� UHVSRQGHQW� FDQ�
SURFHHG�ZLWK�IXUWKHU�GLVFRYHU\�DQG�D�WULDO���7KLV�KROGLQJ�SRVHV�

D�VXEVWDQWLDO�WKUHDW�WR�WKH�HIIHFWLYH�DGPLQLVWUDWLRQ�RI�VWDWH�WD[�

ODZV� DQG� WKH� V\VWHP�RI� FRRSHUDWLYH� IHGHUDOLVP��ZKLFK� LV� WKH�
IRXQGDWLRQ�RI�WKH�&RQVWLWXWLRQ��

%HFDXVH�RI� WKH� LPSRUWDQFH�RI� WKLV� LVVXH� WR�DPLFL�DQG� WKHLU�

PHPEHUV�� WKLV� EULHI� LV� VXEPLWWHG� WR� DVVLVW� WKH� &RXUW� LQ� LWV�
UHVROXWLRQ�RI�WKH�FDVH��

67$7(0(17�

��� )ROORZLQJ� D� UHVLGHQF\� DXGLW� RI� UHVSRQGHQW�+\DWW�� SHWL��
WLRQHU�&DOLIRUQLD�)UDQFKLVH�7D[�%RDUG�PDGH� WKH� SUHOLPLQDU\�

GHWHUPLQDWLRQ� WKDW�+\DWW� KDG� UHPDLQHG� D� &DOLIRUQLD� UHVLGHQW�

XQWLO� $SULO� ����� DQG� WKXV� RZHG� WD[� RQ� DQ� DGGLWLRQDO� �� ���
PLOOLRQ� LQ� LQFRPH� WKDW� KH� KDG� HDUQHG� ZKLOH� D� &DOLIRUQLD�

UHVLGHQW� EXW� KDG� IDLOHG� WR� UHSRUW� RQ� KLV� ODVW� &DOLIRUQLD� WD[�

UHWXUQ���6HH�3HW������7KH�%RDUG�WKXV�LVVXHG�UHVSRQGHQW�1RWLFHV�
RI�3URSRVHG�$VVHVVPHQW�IRU�WD[�\HDUV������DQG��������6HH�LG���

,Q�DGGLWLRQ�WR�EDFN�WD[HV��WKH�1RWLFHV�VRXJKW�WR�LPSRVH�D�FLYLO�

IUDXG� SHQDOW\�� �6HH� LG�� � 5HVSRQGHQW�+\DWW� ILOHG� DQ� DGPLQLV��
WUDWLYH�SURWHVW�DJDLQVW�WKH�DVVHVVPHQWV�ZLWK�WKH�)UDQFKLVH�7D[�

%RDUG��ZKLFK�UHPDLQV�SHQGLQJ�LQ�&DOLIRUQLD���6HH�LG��

8QGHU�&DOLIRUQLD� ODZ�� WKH�SURWHVW�SURFHHGLQJ� LV�D�GH�QRYR�
UHYLHZ�DQG�WKH�WD[SD\HU�LV�HQWLWOHG�WR�D�KHDULQJ���6HH�&DO��5HY��

	�7D[�&RGH�����������,Q�WKH�HYHQW�RI�DQ�DGYHUVH�GHFLVLRQ��WKH�

WD[SD\HU� LV� HQWLWOHG� WR� D� IXUWKHU� GH� QRYR� KHDULQJ� EHIRUH��
WKH� 6WDWH� %RDUG� RI� (TXDOL]DWLRQ�� � 6HH� LG�� ��� ������� ��������

7KHUHDIWHU�� WKH� WD[SD\HU� FDQ� VHHN� MXGLFLDO� UHYLHZ�� ZKLFK� LQ�

WKH� FDVH� RI� D� FKDOOHQJH� WR� D� UHVLGHQF\� GHWHUPLQDWLRQ� FDQ� EH�
FRPPHQFHG� ZLWKRXW� SD\PHQW� RI� WKH� DVVHVVPHQW�� � 6HH� LG���

���������&DO��&LY��&RGH�����������
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��� $OWKRXJK� KLV� &DOLIRUQLD� DGPLQLVWUDWLYH� SURWHVW� ³FRXOG�

UHVXOW� LQ�PRGLILFDWLRQ� RU�ZLWKGUDZDO� RI� WKH� )7%¶V� SURSRVHG�
DVVHVVPHQWV�´�3HW������+\DWW�ILOHG�WKLV�ODZVXLW�DJDLQVW�WKH�)7%�

LQ�1HYDGD�VWDWH�FRXUW���,G��DW����,Q�WKH�VXLW��UHVSRQGHQW�DOOHJHG�

WKDW� KH� ³LV� DQG� ZDV� DW� DOO� WLPHV� SHUWLQHQW� �� �� �� D� ERQD� ILGH�
UHVLGHQW� RI� 1HYDGD� >ZKR@� VKRXOG� QRW� EH� IRUFHG� LQWR� D�

&DOLIRUQLD� IRUXP� WR� VHHN� UHOLHI� IURP� WKH� XQMXVW� DQG� WRUWLRXV�

DWWHPSWV� E\� WKH� )7%� WR� H[WRUW� XQODZIXO� WD[HV� IURP� WKLV�
1HYDGD�UHVLGHQW�´��3HW��$SS����D��&RPSODLQW���������5HVSRQG��

HQW� IXUWKHU� DOOHJHG� WKDW� WKH� ³PDQXIDFWXUHG� LVVXH� RI� KLV�

UHVLGHQF\�LQ�1HYDGD�IRU� WKH�SHULRG�RI�6HSWHPEHU����WKURXJK�
'HFHPEHU� ��� RI� ����� VKRXOG� EH� GHWHUPLQHG� LQ�1HYDGD�� WKH�

VWDWH�RI�SODLQWLII¶V� UHVLGHQFH�´� ,G�� �5HVSRQGHQW� WKXV� VRXJKW�D�

GHFODUDWRU\� MXGJPHQW� WKDW� KH� ZDV� D� 1HYDGD� UHVLGHQW�
³FRPPHQFLQJ� RQ� 6HSWHPEHU� ���� ����´� WKURXJK� WKH� SUHVHQW�

DQG� WKDW� ³WKH� )7%� KDV� QR� MXULVGLFWLRQ� WR� LPSRVH� D� WD[�

REOLJDWLRQ� RQ� SODLQWLII� GXULQJ� WKH� FRQWHVWHG� SHULRGV�´� � ,G�� DW�
��D���D��&RPSODLQW��������

5HVSRQGHQW¶V�FRPSODLQW¶V�IXUWKHU�DOOHJHG�WKDW�WKH�)7%�KDG�

FRPPLWWHG� VL[� GLIIHUHQW� LQWHQWLRQDO� WRUWV� LQ� WKH� FRXUVH� RI� LWV�
UHVLGHQF\�DXGLW���(DFK�RI�WKHVH�FODLPV�UH�DOOHJHV�UHVSRQGHQW¶V�

DVVHUWLRQV� UHJDUGLQJ� KLV� UHVLGHQF\� LQ� 1HYDGD�� VHH� LG�� DW��

��D���D�� WKH�)7%¶V� LQYHVWLJDWLRQ� RI� KLV� UHVLGHQF\�� VHH� LG�� DW�
��D���D�� WKH� )7%¶V� SURSRVHG� DVVHVVPHQW� IRU� ������ VHH� LG���

DW���D���D�� WKH�)7%¶V�SURSRVHG�DVVHVVPHQW�IRU�������VHH�LG��

DW� ��D�� DQG� WKH� )7%¶V�PRWLYH�� �6HH� LG�� DW� ��D���D�� VHH� DOVR��
LG�� DW� ��D�� ��D���D�� ��D�� ��D�� ��D�� ��D�� (DFK� FODLP� DOVR�

DVVHUWV�WKDW�WKH�)7%¶V�FRQGXFW�ZDV�³PDOLFLRXV´�DQG�³RSSUHV��

VLYH�´� WKXV� HQWLWOLQJ� UHVSRQGHQW� WR� DQ� DZDUG� RI� SXQLWLYH�
GDPDJHV���3HW��$SS����D����D����D����D����D����D��

+\DWW¶V�FRPSODLQW�DVVHUWV� WKUHH�FODLPV�RI� WKH�FRPPRQ�ODZ�

WRUW�RI�LQYDVLRQ�RI�SULYDF\���7ZR�RI�WKHVH�FODLPV�DOOHJH�WKDW����
WKH� )7%� XQUHDVRQDEO\� LQWUXGHG� RQ� UHVSRQGHQW¶V� VHFOXVLRQ��

DQG� ��� WKDW� WKH� )7%� JDYH� XQUHDVRQDEOH� SXEOLFLW\� WR� SULYDWH�

IDFWV�E\�GLVFORVLQJ�³SHUVRQDO�DQG�FRQILGHQWLDO�LQIRUPDWLRQ´�WR�
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WKLUG�SDUWLHV�GXULQJ� WKH� FRXUVH�RI� WKH� UHVLGHQF\� DXGLW�� � ,G�� DW�

��D����D���7KH�WKLUG�LQYDVLRQ�RI�SULYDF\�FODLP�DOOHJHV�WKDW�WKH�
)7%�FDVW�UHVSRQGHQW�³LQ�D�IDOVH�OLJKW´�E\�³LQVLQXDWLQJ�WR�������

1HYDGD� UHVLGHQWV´� LQ� WKH� FRXUVH� RI� LQWHUYLHZLQJ� ZLWQHVVHV�

³WKDW� >+\DWW@� ZDV� XQGHU� LQYHVWLJDWLRQ� LQ� &DOLIRUQLD�� WKHUHE\�
IDOVHO\� SRUWUD\LQJ� >KLP@� DV� KDYLQJ� HQJDJHG� LQ� LOOHJDO� DQG�

LPPRUDO�FRQGXFW�´��,G��DW���D��

+\DWW¶V� FRPSODLQW� DOVR� LQFOXGHG� FRPPRQ� ODZ� FODLPV� RI�
RXWUDJH�� DEXVH� RI� SURFHVV�� DQG� IUDXG�� � 7KH� RXWUDJH� FODLP�

DOOHJHV� WKDW� ³WKH� WUXH� SXUSRVH� RI� >WKH� )7%¶V� LQYHVWLJDWLRQ@�

ZDV�WR�������KDUDVV��DQQR\��HPEDUUDVV��DQG�LQWLPLGDWH�SODLQWLII��
DQG�WR�FDXVH�KLP�VXFK�VHYHUH�HPRWLRQDO�GLVWUHVV�DQG�ZRUU\�DV�

WR� FRHUFH� KLP� LQWR� SD\LQJ� VLJQLILFDQW� VXPV� WR� WKH� )7%�

LUUHVSHFWLYH� RI� KLV� GHPRQVWUDEO\� ERQD� ILGH� UHVLGHQFH� LQ�
1HYDGD�WKURXJKRXW�WKH�GLVSXWHG�SHULRGV�´��,G��DW���D��

7KH�DEXVH�RI�SURFHVV�FODLP�OLNHZLVH�DOOHJHV�WKDW�WKH�)7%¶V�

DJHQWV� LVVXHG� XQODZIXO� DGPLQLVWUDWLYH� VXESRHQDV� WR� 1HYDGD�
UHVLGHQWV�DQG�EXVLQHVVHV�³IRU�WKH�XOWHULRU�SXUSRVH�RI�FRHUFLQJ�

SODLQWLII� LQWR�SD\LQJ�H[WRUWLRQDWH�VXPV�RI�PRQH\� WR� WKH�)7%�

ZLWKRXW�IDFWXDO�RU�FRQVWLWXWLRQDO�MXVWLILFDWLRQ��DQG�ZLWKRXW�WKH�
LQWHQW�RU�SURVSHFW�RI�UHVROYLQJ�DQ\�OHJDO�GLVSXWH�´��,G��DW���D���

7KLV�FODLP�IXUWKHU�DOOHJHV�WKDW�WKH�)7%�DEXVHG�LWV�SRZHUV�³E\�

DVVHVVLQJ� �� �� �� KXJH� SHQDOWLHV� EDVHG� RQ� SDWHQWO\� IDOVH� DQG�
IULYRORXV� DFFXVDWLRQV´� WKDW� +\DWW� FRQFHDOHG� DVVHWV� DQG�

³IUDXGXOHQWO\�FODLP>HG@�1HYDGD�UHVLGHQF\�´�,G��DW���D��

+\DWW¶V� ILQDO� LQWHQWLRQDO� WRUW� FODLP� DOOHJHG� WKDW� WKH� )7%�
FRPPLWWHG� IUDXG� E\� GLVFORVLQJ� KLV� DGGUHVV� LQ� VXESRHQDV�

LVVXHG�WR�VHYHUDO�/DV�9HJDV�XWLOLW\�FRPSDQLHV� LQ�YLRODWLRQ�RI�

DVVXUDQFHV�JLYHQ�E\�WKH�%RDUG�WR�KLV�UHSUHVHQWDWLYHV���6HH�LG��
DW� ��D���D�� � +\DWW� IXUWKHU� DOOHJHG� WKDW� WKH� )7%� FRPPLWWHG�

IUDXG�E\�PDNLQJ�IDOVH�DVVXUDQFHV�³WKDW�WKH�DXGLW�ZDV�WR�EH�DQ�

REMHFWLYH� LQTXLU\� LQWR� WKH� VWDWXV�RI�KLV� ����� WD[�REOLJDWLRQ�´�
LG�� DW� ��D�� ZKLFK� LQGXFHG� KLP� WR� SURYLGH� WKH� )7%� ZLWK�

FRQILGHQWLDO�LQIRUPDWLRQ���6HH�LG��DW���D���$V�SDUW�RI�WKH�IUDXG�

FRXQW�� +\DWW� IXUWKHUV� DOOHJHV� ³WKDW� WKH� )7%� KDV� QR� FUHGLEOH�
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HYLGHQFH��DQG�FDQ��� �� ��SURYLGH�QRQH��WKDW�ZRXOG�LQGLFDWH�WKDW�

>KH@� FRQWLQXHG� WR� RZQ� RU� RFFXS\� KLV� IRUPHU� KRPH� LQ� �� �� ��
&DOLIRUQLD�´�LG��DW���D���D��WKDW�WKH�)7%�LJQRUHG�HYLGHQFH�WKDW�

KH�KDG� UHSRUWHG� WKH� VDOH�RI�KLV�&DOLIRUQLD�KRPH�RQ�KLV������

WD[� UHWXUQ� �WR� KLV� VHOI�GHVFULEHG� EXVLQHVV� DVVRFLDWH�� DQG�
LQVWHDG�GHFODUHG� WKH� VDOH�RI�KLV�&DOLIRUQLD�KRPH�³D� µVKDP�¶´�

,G�� � 7KH� FRPSODLQW� IXUWKHU� DOOHJHV� WKDW� WKH� )7%� FRPPLWWHG�

WKHVH� DFWV� ZLWK� WKH� ³LQWHQW� RI� GHIUDXGLQJ� SODLQWLII� LQWR�
EHOLHYLQJ� WKDW� KH� ZRXOG� RZH� DQ� HQRUPRXV� WD[� REOLJDWLRQ� WR�

WKH�6WDWH�RI�&DOLIRUQLD�´��,G��DW���D��

��� 7KH�)7%�PRYHG� IRU� MXGJPHQW�RQ� WKH�SOHDGLQJV�RQ� WKH�
JURXQG� WKDW� WKH� 1HYDGD� FRXUWV� ODFNHG� VXEMHFW� PDWWHU� MXULV��

GLFWLRQ���6HH�3HW������7KH�WULDO�FRXUW�GLVPLVVHG�WKH�GHFODUDWRU\�

UHOLHI�FODLP�EXW�GHQLHG�WKH�)7%¶V�PRWLRQ�ZLWK�UHVSHFW� WR� WKH�
WRUW�FODLPV�� �6HH�LG�� �7KH�)7%�ILOHG�D�VXEVHTXHQW�PRWLRQ�IRU�

VXPPDU\� MXGJPHQW�RQ� WKH� WRUW� FODLPV�DQG�DOVR�PRYHG�DJDLQ�

WR�GLVPLVV� IRU� ODFN�RI� MXULVGLFWLRQ�� �7KH� WULDO�FRXUW��KRZHYHU��
GHQLHG�WKH�PRWLRQV��

7KH� )7%� WKHQ� ILOHG� D� SHWLWLRQ� IRU� D� ZULW� RI� PDQGDPXV�

RUGHULQJ�GLVPLVVDO� LQ� WKH�1HYDGD�6XSUHPH�&RXUW�� �7KH�FRXUW�
JUDQWHG� WKH� SHWLWLRQ�� QRWZLWKVWDQGLQJ� WKH� ³H[WUDRUGLQDU\´�

QDWXUH�RI�WKH�ZULW��3HW��$SS����D��RQ�WKH�JURXQG�WKDW�LWV�UHYLHZ�

RI�WKH�UHFRUG�³UHYHDOHG�WKDW�WKHUH�LV�QR�SUREDWLYH�HYLGHQFH�WR�
VXSSRUW�+\DWW¶V�FODLPV�´�,G��DW���D���7KH�FRXUW�H[SODLQHG�WKDW�

³>W@KH� P\ULDG� GHSRVLWLRQV� DQG� GRFXPHQWV� VXEPLWWHG� WR� WKLV�

FRXUW�DUH�XQGLVSXWHG�DQG�LQGLFDWH�WKDW�)UDQFKLVH�7D[�%RDUG¶V�
LQYHVWLJDWLYH�DFWV�ZHUH�LQ�OLQH�ZLWK�D�VWDQGDUG�LQYHVWLJDWLRQ�WR�

GHWHUPLQH� UHVLGHQF\� VWDWXV� IRU� WD[DWLRQ� SXUVXDQW� WR� LWV� VWDWX��

WRU\� DXWKRULW\�´� � ,G�� DW� ��D���D�� � 7KH� FRXUW� UHDVRQHG� WKDW�
³>P@HUHO\� EHFDXVH� D� VWDWH� DJHQF\� LV� SHUIRUPLQJ� DQ� LQYHV��

WLJDWLRQ� LQ� WKH� FRXUVH� RI� LWV� GXWLHV� GRHV� QRW� DXWRPDWLFDOO\�

UHQGHU� LWV� DFWV� DQ� LQYDVLRQ� RI� SULYDF\� RU� RWKHUZLVH� LQWHQ��
WLRQDOO\� WRUWLRXV� DEVHQW� HYLGHQFH� RI� XQUHDVRQDEOHQHVV� RU��

�
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IDOVLW\�RI�VWDWHPHQWV�´��,G��DW���D���7KH�FRXUW�WKHUHIRUH�RUGHUHG�

WKH� WULDO� FRXUW� WR� JUDQW� WKH� )7%¶V� PRWLRQ� IRU� VXPPDU\�
MXGJPHQW���6HH�LG��DW���D��

7KHUHDIWHU�� UHVSRQGHQW� SHWLWLRQHG� IRU� UHKHDULQJ�� 6HH� 3HW��

$SS���D�� �1LQH�PRQWKV� ODWHU��DQG�ZLWKRXW�RUDO�DUJXPHQW�� WKH�
1HYDGD� 6XSUHPH� &RXUW� JUDQWHG� WKH� SHWLWLRQ�� YDFDWHG� LWV�

SUHYLRXV� RUGHU�� DQG� UHLQVWDWHG� UHVSRQGHQW¶V� LQWHQWLRQDO� WRUW�

FODLPV�� � 6HH� LG�� DW� �D��D�� 2WKHU� WKDQ� WR� VWDWH� WKDW� LW� KDG�
³FRQVLGHUHG� WKH� SDUWLHV¶� GRFXPHQWV� DQG� WKH� HQWLUH� UHFRUG�

EHIRUH�XV�´�LG��DW��D��WKH�FRXUW�SURYLGHG�QR�H[SODQDWLRQ�IRU�WKH�

UHYHUVDO� RI� LWV� HDUOLHU� RUGHU� GLVPLVVLQJ� WKH� FDVH� IRU� ODFN� RI�
HYLGHQFH���6HH�JHQHUDOO\�LG��DW��D���D��

7KH� FRXUW� WKHQ� UHMHFWHG� WKH� )7%¶V� DUJXPHQWV� WKDW� WKH�

1HYDGD� FRXUWV� ODFN� VXEMHFW� PDWWHU� MXULVGLFWLRQ� RYHU� +\DWW¶V�
VXLW���6HH�LG��DW���D���D���7KH�FRXUW�SHUIXQFWRULO\�UHMHFWHG�WKH�

)7%¶V� FRQWHQWLRQV� WKDW� WKH� GRFWULQHV� RI� DGPLQLVWUDWLYH�

H[KDXVWLRQ�DQG�VRYHUHLJQ�LPPXQLW\�EDUUHG�WKH�VXLW���6HH�LG��DW�
��D�� 7KH� FRXUW� IXUWKHU� KHOG� WKDW� WKH� )XOO� )DLWK� DQG� &UHGLW�

&ODXVH�GLG�QRW� UHTXLUH�1HYDGD¶V�FRXUWV� WR�DSSO\�&DOLIRUQLD¶V�

ODZ�RI�VRYHUHLJQ�LPPXQLW\�RQ�WKH�JURXQG�WKDW�³1HYDGD�GRHV�
QRW� DOORZ� LWV� DJHQFLHV� WR� FODLP� LPPXQLW\� IRU� GLVFUHWLRQDU\�

DFWV� WDNHQ� LQ� EDG� IDLWK�� RU� IRU� LQWHQWLRQDO� WRUWV� FRPPLWWHG� LQ�

WKH� FRXUVH� DQG� VFRSH� RI� HPSOR\PHQW�´� ,G�� DW� ��D�� � %HFDXVH�
³+\DWW¶V� FRPSODLQW� DOOHJHV� WKDW� >)7%@� HPSOR\HHV� FRQGXFWHG�

WKH�DXGLW�LQ�EDG�IDLWK��DQG�FRPPLWWHG�LQWHQWLRQDO�WRUWV�GXULQJ�

WKHLU� LQYHVWLJDWLRQ�´� WKH� FRXUW� FRQFOXGHG� WKDW� WKH� 1HYDGD�
FRXUWV�KDYH�MXULVGLFWLRQ�RYHU�WKH�LQWHQWLRQDO�WRUW�FODLPV���,G��DW�

��D���D��

��� 7KH�FDVH�KDV�DOUHDG\�JHQHUDWHG�DQ� LPPHQVH�DPRXQW�RI�
GLVFRYHU\� DV� WKH� 1HYDGD� WULDO� FRXUW� UXOHG� WKDW� ³WKH� HQWLUH�

SURFHVV� RI� WKH� )7%� DXGLWV� RI� +\DWW�� LQFOXGLQJ� WKH� )7%�

DVVHVVPHQWV�RI� WD[HV�DQG� WKH�SURWHVWV�� LV�DW� LVVXH� LQ� WKLV�FDVH�
DQG� D� SURSHU� VXEMHFW� RI� GLVFRYHU\�´� � 'LVFRYHU\� &RPPLV��

VLRQHU¶V�5HSRUW�DQG�5HFRPPHQGDWLRQ��+\DWW�Y��)UDQFKLVH�7D[�

%RDUG� �� �1HY�� 'LVW�� &W��� 'HF�� ��� ������ �1R�� $��������
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�TXRWHG�LQ�)7%�3HWLWLRQ�)RU�:ULW�RI�0DQGDPXV�����)UDQFKLVH�

7D[�%RDUG�Y��(LJKWK�-XGLFLDO�'LVW��&W���HW�DO���1HY���������1R��
��������� �7KH� WULDO�FRXUW� IXUWKHU� UXOHG� WKDW�³+\DWW¶V�FODLP�RI�

IUDXG�DJDLQVW�WKH�)7%�HQWLWOHV�KLP�WR�GLVFRYHU\�RQ�WKH�HQWLUH�

DXGLW�DQG�DVVHVVPHQW�SURFHVV�SHUIRUPHG�E\�WKH�)7%�WKDW�ZDV�
DQG�LV�GLUHFWHG�DW�KLP�DV�SDUW�RI�WKH�)7%¶V�DWWHPSW�WR�FROOHFW�

WD[HV�IURP�+\DWW�´��,G���

�������������������������������������������������
�
7KH EURDG VFRSH RI +\DWW¶V GLVFRYHU\ UHTXHVWV LV EHVW GHPRQVWUDWHG

E\ WKH UHPDUNV RI WKH 1HYDGD GLVFRYHU\ FRPPLVVLRQHU� LQ UHVSRQVH WR WKH

6WDWH¶V DWWHPSW WR OLPLW GLVFRYHU\ WR WKRVH DFWV RFFXUULQJ ZLWKLQ 1HYDGD�

'XULQJ WKH GLVFRYHU\ KHDULQJ �1RY� �� ������ WKH FRPPLVVLRQHU� DIWHU

QRWLQJ ³WKH >WULDO@ &RXUW¶V IDLOXUH WR OLPLW WKH LVVXHV LQ WKLV FDVH DQ\ PRUH

WKDQ WKH &RXUW GLG� >VR@ WKDW WKH SODLQWLII ZDV HQWLWOHG WR SUHVV WKH FDVH LQ

DOO RI WKH FRXQWV DOOHJHG LQ WKH FRPSODLQW�´ H[SODLQHG WKDW ³WKH KHDUW RI WKH

FDVH LV WKH SURFHVV E\ ZKLFK WKH )7% FRQGXFWHG WKLV DXGLW� LQFOXGLQJ

EXW QRW OLPLWHG WR WKRVH SDUWV RI WKH DXGLW ZKLFK LQWUXGHG LQWR WKH VWDWH

RI 1HYDGD�´ 7U� ������ 1RY� �� ���� �UHSULQWHG LQ )7% 0DQGDPXV

3HW� ��� �1R� �������

,Q WKLV VDPH KHDULQJ WKH GLVFRYHU\ FRPPLVVLRQHU REVHUYHG WKDW ³WKHUH

LV FRQFHUQ FRXQWU\ZLGH DERXW WKH WD[ FROOHFWLQJ VHUYLFHV XVLQJ PHWKRGV

WKDW DUH QRW DSSURSULDWH DQG� \RX NQRZ� ZH DUH DOO FRPSOHWHO\ DZDUH RI

WKDW LQ UHJDUG WR WKH ,56 DQG PHWKRGV OLNH WKDW� DQG , WKLQN WKDW WKHVH

SURFHVVHV VKRXOG EH H[SORUHG�´ ,G� DW ����� �UHSULQWHG LQ )7% 0DQGDPXV

3HW� ���� 5HVSRQGLQJ WR WKH )7%¶V SRLQW WKDW +\DWW KDG DPSOH UHPHGLHV WR

FKDOOHQJH WKH WD[ LQ &DOLIRUQLD� WKH FRPPLVVLRQHU DGGHG�

<RX LQGLFDWH WKDW 0U� +\DWW KDV DOO RI KLV ULJKWV DQG UHPHGLHV LQ

&DOLIRUQLD WR FKDOOHQJH WKH WD[� , GRQ¶W NQRZ LI WKRVH ULJKWV DQG

UHPHGLHV LQFOXGH H[SORUDWLRQ RI WKH SURFHVV DQG DYDLODELOLW\ WR DOO

WKH LQIRUPDWLRQ WKDW KH FRXOG JHW E\ ZD\ RI WKH FODLPV WKDW WKH &RXUW

KDV OHIW LQWDFW KHUH� ,I WKHUH LV IUDXG WR EH GLVFRYHUHG� , WKLQN LW

VKRXOG EH GLVFRYHUHG RQ RQH VLGH RU WKH RWKHU�

,G� /DWHU WKH FRPPLVVLRQHU UHLWHUDWHG WKDW�

>7@KH SURFHVV , WKLQN LV VWLOO IDLU JDPH� DQG LI \RX WKLQN RWKHUZLVH

\RX ZLOO KDYH WR KDYH WKH MXGJH VD\ WKDW EHFDXVH REYLRXVO\ LQ P\

YLHZ LI ZH DUH RQO\ FRQFHUQHG ZLWK DFWV WKDW WRRN SODFH LQ WKH VWDWH

RI 1HYDGD� WKHQ ZH ZRXOG KDYH D YHU\ VPDOO UDQJH RI GLVFRYHU\ LQ

WKLV FDVH EHFDXVH , WKLQN HYHU\ERG\ LV LQ DJUHHPHQW >WKDW@ WKHUH ZHUH

RQO\ VRPH IHZ FHUWDLQ DFWV GRQH LQ 1HYDGD� LQYHVWLJDWLRQ E\ WKH
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7DNLQJ� IXOO� DGYDQWDJH� RI� WKHVH� UXOLQJV�� UHVSRQGHQW¶V�

ODZ\HUV� KDYH� HQJDJHG� LQ� GLVFRYHU\� RQ� D� YDVW� VFDOH�� � $W� WKH�
WLPH�WKH�)7%�PRYHG�IRU�VXPPDU\�MXGJPHQW�LQ�-DQXDU\�������

UHVSRQGHQW¶V�ODZ\HUV�KDG�WDNHQ�����KRXUV�RI�WHVWLPRQ\�IURP�

���ZLWQHVVHV��PDGH�����VHSDUDWH�GRFXPHQW�GHPDQGV�IURP�WKH�
)7%��ZKLFK�SURGXFHG�RYHU��������SDJHV�RI�GRFXPHQWV���DQG�

SURSRXQGHG�DQ�DGGLWLRQDO�����GRFXPHQW� UHTXHVWV� WR�GHSRVHG�

ZLWQHVVHV���6HH�)7%�0RWLRQ�IRU�6XPPDU\�-XGJPHQW����+\DWW�
Y��)UDQFKLVH�7D[�%RDUG��1HY��'LVW��&W���������1R��$���������

6800$5<�2)�$5*80(17�

$�� 5HVSRQGHQW¶V� WRUW� FODLPV�DUH� DQ�DWWHPSW� WR�FROODWHUDOO\�
DWWDFN�WKH�)7%¶V�UHVLGHQF\�DXGLW�DQG�SURSRVHG�DVVHVVPHQWV�LQ�

WKH�1HYDGD� FRXUWV�� �:KLOH� FDVW� LQ� WKH� OH[LFRQ� RI� LQWHQWLRQDO�

WRUWV�� HDFK� RI� KLV� FODLPV� LV� D� YDULDWLRQ� RQ� WKH� WKHPH� WKDW� KH�
EHFDPH� D� ERQD� ILGH� UHVLGHQW� RI� 1HYDGD� EHIRUH� KH� UHFHLYHG��

���� PLOOLRQ� LQ� OLFHQVLQJ� IHHV�� DQG� WKDW� WKH� )7%� LV� XQMXVWO\�

DWWHPSWLQJ� WR� H[WRUW� WD[HV� IURP� KLP� EHFDXVH� LW� GLVSXWHV� KLV�
DVVHUWLRQV�DV�WR�WKH�FRPPHQFHPHQW�RI�KLV�1HYDGD�UHVLGHQF\���

,QGHHG�� WKH� 1HYDGD� WULDO� FRXUW� KDV� DFNQRZOHGJHG� WKLV�� DV�

HYLGHQFHG� E\� WKH� GLVFRYHU\� FRPPLVVLRQHU¶V� VWDWHPHQW� WKDW�
ZKLOH� ³WKHUH� ZHUH� RQO\� VRPH� IHZ� FHUWDLQ� DFWV� GRQH� LQ�

1HYDGD´� E\� WKH� )7%�� WKHVH� DFWV� ZHUH� ³RQO\� D� SDUW� RI� WKH�

SURFHVV�RI�FROOHFWLQJ�WKH�WD[�IURP�0U��+\DWW��DQG�WKH�SURFHVV�
LV� ZKDW� LV� XQGHU� DWWDFN� KHUH�´� � )7%� 0DQGDPXV� 3HW�� ���

�TXRWLQJ�7U���������1RY�������������

�

�������������������������������������������������
)7% RQ SUHPLVHV� VR WR VSHDN� KHUH DV ZHOO DV LQTXLULQJ ZLWK YDULRXV

1HYDGD FRPSDQLHV DQG RWKHU WKLQJV� EXW WKDW LQ P\ YLHZ LV RQO\ D

SDUW RI WKH SURFHVV RI FROOHFWLQJ WKH WD[ IURP 0U� +\DWW� DQG WKH

SURFHVV LV ZKDW LV XQGHU DWWDFN KHUH� DQG , WKLQN LQ P\ YLHZ�

SDUWLFXODUO\ D VWDWH DJHQF\ VKRXOG IHHO WKDW LWV SURFHVV VKRXOG EH

RSHQ WR H[SORUDWLRQ LQ D FDVH VXFK DV WKLV VR WKDW ZH KDYH DQ RSHQ

IRUP RI JRYHUQPHQW�

,G� DW ����� �UHSULQWHG LQ )7% 0DQGDPXV 3HW� ��� �HPSKDVLV DGGHG��
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%�� 7KLV�&RXUW�KDV�ORQJ�UHFRJQL]HG�WKH�LPSRUWDQFH�RI�VWDWH�

WD[� V\VWHPV� DQG� WKH� QHHG� WR� DYRLG� LOOHJLWLPDWH� DQG� DEXVLYH�
LQWHUIHUHQFH� ZLWK� D� 6WDWH¶V� DXWKRULW\� WR� FROOHFW� WD[HV�� � 7KH�

&RXUW�KDV�DSSOLHG�WKLV�SULQFLSOH�UHJDUGOHVV�RI�WKH�QDWXUH�RI�WKH�

UHOLHI� VRXJKW�� � 6HH� )DLU� $VVHVVPHQW� ,Q� 5HDO� (VWDWH� $VV¶Q� Y��
0F1DU\������8�6���������������:KLOH�WKH�UXOH�KDV�LWV�RULJLQ�LQ�

WKH� QHHG� WR� DYRLG� IHGHUDO� FRXUW� LQWHUIHUHQFH� ZLWK� VWDWH� WD[�

DGPLQLVWUDWLRQ�DQG� LV�EDVHG�RQ� WKH�&RXUW¶V� ORQJVWDQGLQJ� DQG�
³VFUXSXORXV� UHJDUG� IRU� WKH� ULJKWIXO� LQGHSHQGHQFH� RI� VWDWH�

JRYHUQPHQWV�´� LG�� DW� ����� WKLV� UHDVRQLQJ� SRZHUIXOO\� GHPRQ��

VWUDWHV�WKDW�UHVSRQGHQW¶V�VXLW�SRVHV�D�³VXEVWDQWLDO�WKUHDW�WR�RXU�
FRQVWLWXWLRQDO� V\VWHP�RI�FRRSHUDWLYH� IHGHUDOLVP�´� �1HYDGD�Y��

+DOO������8�6�����������Q������������

7RUW� VXLWV� IRU� SXQLWLYH� GDPDJHV� DJDLQVW� D� WD[LQJ� DXWKRULW\�
ZRXOG�PDQLIHVWO\� LQWHUIHUH�ZLWK� D� 6WDWH¶V� ³FDSDFLW\� WR� IXOILOO�

LWV� RZQ� VRYHUHLJQ� UHVSRQVLELOLWLHV�´� � ,G�� � ,I� WKH� FRXUWV� RI� WKH�

QDWLRQDO� VRYHUHLJQ� PXVW� \LHOG� WR� VWDWH� WD[� SURFHGXUHV� HYHQ�
ZKHQ�IHGHUDO�FRQVWLWXWLRQDO�ULJKWV�DUH� LPSOLFDWHG�� WKHQ�VXUHO\�

D�6WDWH�FDQQRW�H[HUFLVH�MXULVGLFWLRQ�RYHU�WRUW�FODLPV�EURXJKW�WR�

FROODWHUDOO\� DWWDFN� DQRWKHU� 6WDWH¶V� WD[� SURFHHGLQJ�� � 7KH�
1HYDGD�FRXUWV¶�H[HUFLVH�RI�MXULVGLFWLRQ�RYHU�UHVSRQGHQW¶V�VXLW�

LV�ZLWKRXW�MXVWLILFDWLRQ�DV�&DOLIRUQLD�ODZ�SURYLGHV�UHVSRQGHQW�

ZLWK� DGHTXDWH� DQG� FRPSOHWH� UHPHGLHV� IRU� FRQWHVWLQJ� WKH�
)7%¶V�SURSRVHG�DVVHVVPHQWV��LQFOXGLQJ�WZR�OHYHOV�RI�DGPLQ��

LVWUDWLYH� UHYLHZ� DQG� WKH� ULJKW� WR� MXGLFLDO� UHYLHZ� ZLWKRXW�

KDYLQJ�WR�ILUVW�SD\�WKH�ILQDO�DVVHVVPHQW��

&�� :KLOH� 1HYDGD� LV� D� VRYHUHLJQ� FR�HTXDO� LQ� VWDWXV� WR�

&DOLIRUQLD��LWV�FRXUWV¶�H[HUFLVH�RI�MXULVGLFWLRQ�RYHU�WKLV�VXLW�LV�

QRW�ZLWKLQ�WKHLU�GLVFUHWLRQ���5DWKHU��VWUXFWXUDO�SULQFLSOHV�RI�WKH�
&RQVWLWXWLRQ�SUHFOXGH�1HYDGD�MXULVGLFWLRQ�RYHU�WKLV�FDVH��

7KH�ILUVW�RI� WKHVH� LV� WKH�SULQFLSOH� WKDW�FRPPDQGV� WKH�YDUL��

RXV� VRYHUHLJQV� LQ� WKH� IHGHUDO� V\VWHP� WR� DYRLG� XQZDUUDQWHG�
LQWHUIHUHQFH�ZLWK�WKH�JRYHUQPHQWDO�RSHUDWLRQV�RI�RWKHU�VRYHU��

HLJQV�� �6HH�� H�J���0HWFDOI�	�(GG\� Y��0LWFKHOO�� ����8�6�� ����

��������$PEURVLQL� Y��8QLWHG�6WDWHV�� ����8�6�� �� �������� �)RU�



���

H[DPSOH�� WKLV� &RXUW� KDV� GHULYHG� IURP� WKH� &RQVWLWXWLRQ� WKH�

LQWHUJRYHUQPHQWDO� WD[� LPPXQLW\�� ZKLFK� ³UHVWV� RQ� WKH� ODZ��
RI� VHOI�SUHVHUYDWLRQ�� IRU� DQ\� JRYHUQPHQW�� ZKRVH� PHDQV�

HPSOR\HG� LQ� FRQGXFWLQJ� LWV� VWULFWO\� JRYHUQPHQWDO� RSHUDWLRQV�

DUH�VXEMHFW�WR�WKH�FRQWURO�RI�DQRWKHU�DQG�GLVWLQFW�JRYHUQPHQW��
H[LVWV� RQO\� DW� WKH�PHUF\� RI� WKH� ODWWHU�´�$PEURVLQL�� ����8�6���

DW���� �)HZ�VXLWV� LQYROYH�D�JUHDWHU� LQWHUIHUHQFH�ZLWK�D�6WDWH¶V�

DGPLQLVWUDWLRQ� RI� LWV� VRYHUHLJQ� IXQFWLRQV� WKDQ� D� FROODWHUDO�
DWWDFN� RQ� LWV� WD[� SURFHHGLQJ�� HVSHFLDOO\� ZKHUH�� DV� KHUH�� WKDW�

DWWDFN�VXPPRQV�WKH�WD[LQJ�6WDWH�WR�DQVZHU�LQ�DQRWKHU�6WDWH¶V�

FRXUWV�DQG�VHHNV�SXQLWLYH�GDPDJHV�DV�ZHOO��

7KH� VHFRQG� SULQFLSOH� LV� IRXQG� LQ� WKH� &RXUW¶V� FDVHV� LQWHU��

SUHWLQJ� WKH� ([WUDGLWLRQ� &ODXVH�� ZKLFK� LV� WKH� &RQVWLWXWLRQ¶V�

RWKHU� SURYLVLRQ� �EHVLGHV� WKH� )XOO� )DLWK� DQG� &UHGLW� &ODXVH��
H[SUHVVO\� PDQGDWLQJ� LQWHUVWDWH� FRPLW\� RQ� D� JRYHUQPHQW� WR�

JRYHUQPHQW� EDVLV�� 7KH� &RXUW¶V� FDVHV� LQWHUSUHWLQJ� WKH� ([WUD��

GLWLRQ�&ODXVH� KDYH� UHSHDWHGO\� UHMHFWHG� IXJLWLYHV¶� DWWHPSWV� WR�
FROODWHUDOO\�DWWDFN� WKH�FKDUJLQJ�6WDWH¶V�FULPLQDO�SURFHHGLQJV���

7KH� &RXUW� KDV� UHMHFWHG� FKDOOHQJHV� WR� WKH� OHJDO� PHULW� RI� D�

FKDUJH� DQG� WR� WKH� IDLUQHVV� RI� FULPLQDO� SURFHHGLQJV� LQ� WKH�
FRXUWV�RI�WKH�FKDUJLQJ�6WDWH���6HH�&DOLIRUQLD�Y��6XSHULRU�&RXUW�

RI�&DOLIRUQLD������8�6��������������3XHUWR�5LFR�Y��%UDQVWDG��

����8�6��������������

$V� WKHVH� FDVHV� UHFRJQL]H�� WKH� SUHVHUYDWLRQ� RI� LQWHUVWDWH�

KDUPRQ\� LV� EHVW� DFKLHYHG� E\� PDQGDWLQJ� MXULVGLFWLRQDO�

OLPLWDWLRQV�WKDW�SURKLELW�WKH�XVH�RI�WKH�DV\OXP�6WDWH¶V�MXGLFLDO�
SURFHVVHV� WR� LQWHUIHUH� ZLWK� WKH� FKDUJLQJ� 6WDWH¶V� SURFHHGLQJ���

7KH�UHVSHFW�ZKLFK�WKH�6WDWHV�RZH�HDFK�RWKHU�DV�FR�VRYHUHLJQV�

LQ� WKH� IHGHUDO� V\VWHP�SUHFOXGHV�D�6WDWH� IURP�TXHVWLRQLQJ� WKH�
LQWHJULW\� DQG� IDLUQHVV� RI� DQRWKHU� 6WDWH¶V� DGPLQLVWUDWLYH� DQG�

MXGLFLDO�SURFHVVHV��

3UHYHQWLQJ�WD[�HYDVLRQ�E\�WKRVH�ZKR�FURVV�VWDWH�OLQHV�LV�DV�
LPSRUWDQW�WR�LQWHUVWDWH�KDUPRQ\�DV�HQVXULQJ�WKDW�IXJLWLYHV�DUH�

UHWXUQHG� IRU� WULDO� RU� LQFDUFHUDWLRQ�� � 0RUHRYHU�� UHVSRQGHQW¶V�

WRUW� VXLW� LQYROYHV� D� IDU� JUHDWHU� LQWHUIHUHQFH�ZLWK�&DOLIRUQLD¶V�
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VRYHUHLJQW\� WKDQ� LV� W\SLFDOO\� LPSOLFDWHG� LQ� H[WUDGLWLRQ�� DV� D�

FKDUJLQJ� 6WDWH� LV� QRW� VXPPRQHG� LQWR� DQRWKHU� 6WDWH¶V� FRXUWV�
ZLWKRXW� LWV� FRQVHQW�� � /LNHZLVH�� WKH� FKDUJLQJ� 6WDWH� LV� QRW�

WKUHDWHQHG� ZLWK� WKH� SRVVLELOLW\� RI� DQ� DZDUG� RI� SXQLWLYH�

GDPDJHV�� � ,QGHHG�� LI�&DOLIRUQLD�KDG�FKDUJHG�UHVSRQGHQW�ZLWK�
FULPLQDO� WD[� IUDXG�� WKHUH� ZRXOG� EH� OLWWOH� GRXEW� WKDW� WKLV�

&RXUW¶V� SUHFHGHQWV� ZRXOG� SUHYHQW� KLP� IURP� EULQJLQJ� D� WRUW�

VXLW�LQ�1HYDGD�FKDOOHQJLQJ�WKH�SURFHVV�WKDW�OHG�WR�WKH�FKDUJH���

$5*80(17�

21(�67$7(¶6�&28576�&$1127�$'-8',&$7(�

$� 7$;3$<(5¶6� &2//$7(5$/� $77$&.� 21�

$127+(5�67$7(¶6�7$;�352&((',1*�

7KH�6XSUHPH�&RXUW� RI�1HYDGD� HUUHG� LQ� IDLOLQJ� WR� GLVPLVV�

UHVSRQGHQW¶V� LQWHQWLRQDO� WRUW� FODLPV� DJDLQVW� WKH� &DOLIRUQLD�
)UDQFKLVH� 7D[� %RDUG�� � :KLOH� WKH� 1HYDGD� FRXUWV� FRUUHFWO\�

UHFRJQL]HG� WKH� LPSURSULHW\� RI� � DGMXGLFDWLQJ� UHVSRQGHQW¶V�

FODLP� VHHNLQJ� D� GHFODUDWRU\� MXGJPHQW� WKDW� KH�ZDV� D�1HYDGD�
UHVLGHQW� DW� WKH� WLPHV�PDWHULDO� WR� WKH�)7%¶V�SURSRVHG� DVVHVV��

PHQWV�� WKH� VWDWH� VXSUHPH� FRXUW¶V� MXGJPHQW� UHLQVWDWLQJ� WKH�

LQWHQWLRQDO� WRUW� FODLPV� RSHQV� D� 3DQGRUD¶V� ER[� IRU� VWDWH� WD[�
DGPLQLVWUDWLRQ�DQG�SRVHV�D�JUDYH�WKUHDW�WR�WKH�IHGHUDO�V\VWHP��

$V� H[SODLQHG� EHORZ�� UHVSRQGHQW¶V� LQWHQWLRQDO� WRUW� FODLPV�

DUH�VLPSO\�DQ�DWWHPSW�WR�FROODWHUDOO\�DWWDFN�WKH�)UDQFKLVH�7D[�
%RDUG¶V� UHVLGHQF\�DXGLW� DQG� LWV�SURSRVHG� LPSRVLWLRQ�RI�EDFN�

WD[HV� DQG� D� FLYLO� IUDXG� SHQDOW\�� � $IILUPDQFH� RI� WKH� 1HYDGD�

FRXUW¶V� H[HUFLVH� RI� MXULVGLFWLRQ� LQ� WKLV� GLVSXWH²ZKLFK� VHHNV�
ERWK�FRPSHQVDWRU\�DQG�SXQLWLYH�GDPDJHV�IURP�WKH�&DOLIRUQLD�

)UDQFKLVH� 7D[� %RDUG²ZRXOG� EH� HVSHFLDOO\� SUREOHPDWLF��

LQ� OLJKW� RI� WKH� KLJKO\� PRELOH� QDWXUH� RI� PRGHUQ� HFRQRPLF�
DFWLYLW\��

8QGHU�RXU�IHGHUDO�V\VWHP��ERWK�ZRUNHUV�DQG�EXVLQHVVHV�DUH�

IUHH� WR�PRYH� WR� DQ\�6WDWH� LQ� WKH�8QLRQ�� �0RUHRYHU��ZRUNHUV�
FDQ� FKRRVH� WR� UHVLGH� LQ� RQH� 6WDWH� DQG� ZRUN� RU� RSHUDWH� D�

EXVLQHVV� LQ� DQRWKHU�� � 6HH�� H�J��� /XQGLQJ� Y�� 1HZ� <RUN� 7D[�
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$SSHDOV�7ULEXQDO������8�6���������������6LPLODUO\��ILUPV�FDQ�

VHW�XS�WKHLU�KHDGTXDUWHUV�LQ�RQH�6WDWH�DQG�FRQGXFW�EXVLQHVV�LQ�
DQ\�RWKHU�6WDWH���*LYHQ�WKH�ODUJH�YROXPH�RI�HFRQRPLF�DFWLYLW\�

WKDW� LQYROYHV� WKH� FURVVLQJ� RI� VWDWH� ERXQGDULHV�� LW� LV� REYLRXV�

WKDW� 6WDWHV� PXVW� EH� DEOH� WR� FRQGXFW� DXGLWV� RI� QRQ�UHVLGHQW�
WD[SD\HUV�ZLWKRXW�EHLQJ�VXEMHFWHG�WR�WRUW�VXLWV�DQG�SRWHQWLDOO\�

PDVVLYH� SXQLWLYH� GDPDJHV� OLDELOLW\� LQ� WKH� FRXUWV� RI� WKH�

WD[SD\HU¶V�DVVHUWHG�6WDWH�RI�UHVLGHQFH��

:KLOH�DPLFL�DJUHH�ZLWK�&DOLIRUQLD� WKDW� WKH�)XOO� )DLWK� DQG�

&UHGLW�&ODXVH�UHTXLUHV� WKH�1HYDGD�FRXUWV� WR�DSSO\�&DOLIRUQLD�

ODZ�DQG�GLVPLVV� UHVSRQGHQW¶V� VXLW�� WKLV�FDVH�GRHV�QRW� VLPSO\�
LQYROYH�D�PDWWHU�RI�ZKHWKHU�&DOLIRUQLD�RU�1HYDGD�ODZ�DSSOLHV���

7R� LOOXVWUDWH�� &DOLIRUQLD� SURYLGHV� D� UHPHG\� WR� D� WD[SD\HU�

³DJJULHYHG´� LI� D� %RDUG� HPSOR\HH� ³UHFNOHVVO\� GLVUHJDUGV��
ERDUG� SXEOLVKHG� SURFHGXUHV�´� � &DO�� 5HY�� 	� 7D[� &RGH��

�� ������D��� � ,I� WKH�1HYDGD� FRXUWV� KDG� GHFLGHG� WR� DSSO\� WKLV�

SURYLVLRQ� WR� UHVSRQGHQW¶V� VXLW�� LW� ZRXOG� QRQHWKHOHVV� EH�
LPSURSHU� IRU� WKHP� WR� H[HUFLVH� MXULVGLFWLRQ� RYHU� WKH� FODLP���

5DWKHU��WKH�VWUXFWXUH�RI�WKH�&RQVWLWXWLRQ�SURKLELWV�D�6WDWH�IURP�

DOORZLQJ�LWV�FLWL]HQV�WR�XVH�LWV�FRXUWV�WR�DGMXGLFDWH�D�WD[SD\HU�
GLVSXWH�DJDLQVW�DQRWKHU�6WDWH�HYHQ�ZKHQ�WKH�FODLP�LV�EDVHG�RQ�

WKH�UHPHGLDO�SURYLVLRQV�RI�WKH�WD[LQJ�DXWKRULW\��

7KLV�LV�QRW�WR�GHQ\�D�6WDWH¶V�OHJLWLPDWH�LQWHUHVW�LQ�SURWHFWLQJ�
LWV� FLWL]HQV� IURP� WRUWLRXV�FRQGXFW� FRPPLWWHG�E\� WKH�HPSOR\��

HHV�RI�DQRWKHU�6WDWH�RFFXUULQJ�ZLWKLQ�LWV�ERUGHUV���%XW�ZKHUH��

DV� KHUH�� D� FODLP� LV� VLPSO\� D� FROODWHUDO� DWWDFN� RQ� WKH� WD[LQJ�
6WDWH¶V� DVVHVVPHQW�� WKH� IRUXP�6WDWH� LV� QRW� HQWLWOHG� WR� UHFRJ��

QL]H�WKDW�LQWHUHVW�RYHU�WKH�VWUXFWXUDO�OLPLWDWLRQ�RQ�DGMXGLFDWLQJ�

DQRWKHU�6WDWH¶V�WD[�SURFHHGLQJ���7KH�MXGJPHQW�RI�WKH�6XSUHPH�
&RXUW�RI�1HYDGD�VKRXOG�WKHUHIRUH�EH�UHYHUVHG��

�

�
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� $�� 5HVSRQGHQW¶V� 1HYDGD� 6XLW� ,V� $� &ROODWHUDO� $WWDFN�

2Q� &DOLIRUQLD¶V� 5HVLGHQF\� $XGLW� $QG� 3URSRVHG�

$VVHVVPHQWV�

5HVSRQGHQW¶V� WRUW� FODLPV� DUH� DQ� DWWHPSW� WR� FROODWHUDOO\�

DWWDFN� WKH� )7%¶V� UHVLGHQF\� DXGLW� DQG� SURSRVHG� DVVHVVPHQWV���
$V� H[SODLQHG� DERYH�� HDFK� RI� UHVSRQGHQW¶V� WRUW� FODLPV� LV�

VLPSO\� D� YDULDWLRQ� RQ� WKH� VDPH� WKHPH�� WKDW�+\DWW� EHFDPH� D�

ERQD�ILGH�1HYDGD�UHVLGHQW�EHIRUH�KH�UHFHLYHG������PLOOLRQ�LQ�
OLFHQVLQJ� IHHV�� DQG� WKDW� WKH� )7%� LV� XQMXVWO\� DQG� WRUWLRXVO\�

DWWHPSWLQJ� WR� H[WRUW� WD[HV� IURP� KLP� EHFDXVH� LW� GLVSXWHV� KLV�

DVVHUWLRQV�DV�WR�WKH�FRPPHQFHPHQW�RI�KLV�1HYDGD�UHVLGHQF\���
6HH� GLVFXVVLRQ� VXSUD� DW� ����� 7KLV� LV� PDGH� FOHDU� E\� +\DWW¶V�

FRPSODLQW��ZKLFK�VWDWHV�QR�FODLP�RI�LQMXU\�WKDW�LV�LQGHSHQGHQW�

RI�WKH�)7%¶V�DXGLWLQJ�SURFHVV�DQG�DVVHVVPHQWV��DQG�ZKLFK�LQ�
LWV�PRVW�FDQGLG�PRPHQW�DVVHUWV�WKDW�KH�³VKRXOG�QRW�EH�IRUFHG�

LQWR� D� &DOLIRUQLD� IRUXP� WR� VHHN� UHOLHI´� IURP� WKH� )7%¶V�

DVVHVVPHQWV���3HW��$SS�����D���

7KDW�UHVSRQGHQW¶V�FODLPV�DUH�QRWKLQJ�PRUH�WKDQ�D�FROODWHUDO�

DWWDFN� RQ� WKH� )7%¶V� DVVHVVPHQWV� LV� FRQILUPHG� E\� WKH�

GLVFRYHU\�FRPPLVVLRQHU¶V�XQGHUVWDQGLQJ�RI�WKH�FDVH���$V�WKH�
FRPPLVVLRQHU�VWDWHG��³WKH�KHDUW�RI� WKH�FDVH�LV� WKH�SURFHVV�E\�

ZKLFK�WKH�)7%�FRQGXFWHG�WKLV�DXGLW��LQFOXGLQJ�EXW�QRW�OLPLWHG�

WR� WKRVH� SDUWV� RI� WKH� DXGLW� ZKLFK� LQWUXGHG� LQWR� WKH� VWDWH� RI�
1HYDGD�´� � 7U�� ������ �1RY�� ��� ������ GLVFRYHU\� KHDULQJ���

�UHSULQWHG�LQ�)7%�0DQGDPXV�3HW������� �6HH�DOVR�LG��DW�������

�)7%�0DQGDPXV�3HW��������$Q\�FRQWHQWLRQ�WR�WKH�FRQWUDU\�LV�
SXW�WR�UHVW�E\�WKH�FRPPLVVLRQHU¶V�DFNQRZOHGJPHQW�WKDW�³WKHUH�

ZHUH�RQO\�VRPH�IHZ�FHUWDLQ�DFWV�GRQH�LQ�1HYDGD´�E\�WKH�)7%��

EXW� WKHVH�ZHUH� ³RQO\� D� SDUW� RI� WKH� SURFHVV� RI� FROOHFWLQJ� WKH��

�������������������������������������������������
�
,W EHDUV HPSKDVLV WKDW +\DWW ILOHG KLV FROODWHUDO DWWDFN LQ WKH 1HYDGD

FRXUWV DIWHU KH LQYRNHG WKH DGPLQLVWUDWLYH UHPHGLHV SURYLGHG E\ &DOL�

IRUQLD ODZ IRU FKDOOHQJLQJ WKH )7%¶V 1RWLFHV RI 3URSRVHG $VVHVVPHQW�

6HH 3HW� �� +\DWW¶V &DOLIRUQLD SURWHVW LV VWLOO SHQGLQJ DQG PD\ DIIRUG KLP

FRPSOHWH UHOLHI IURP WKH SURSRVHG DVVHVVPHQWV DQG FLYLO IUDXG SHQDOWLHV

WKDW KH LV FROODWHUDOO\ DWWDFNLQJ LQ KLV 1HYDGD VXLW� 6HH LG� DW �� ���
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WD[� IURP� 0U�� +\DWW�� DQG� WKH� SURFHVV� LV� ZKDW� LV� XQGHU��

DWWDFN� KHUH�´� ,G�� DW� ������ �)7%� 0DQGDPXV� 3HW�� �����
�HPSKDVLV�DGGHG���

� %�� 7D[DWLRQ�,V�$�&RUH�6RYHUHLJQ�)XQFWLRQ�

1R�IXQFWLRQ�RI�JRYHUQPHQW�LV�PRUH�HVVHQWLDO�WR�VRYHUHLJQW\�
WKDQ� WKH� DGPLQLVWUDWLRQ� DQG� FROOHFWLRQ� RI� WD[HV�� � 6HH�

3URYLGHQFH�%DQN�Y��%LOOLQJV�����8�6�����3HW���������������������

³>7@D[HV� DUH� WKH� OLIHEORRG� RI� JRYHUQPHQW�� DQG� WKHLU� SURPSW�
DQG� FHUWDLQ� DYDLODELOLW\� DQ� LPSHULRXV� QHHG�´� �%XOO� Y�� 8QLWHG�

6WDWHV�� ����8�6�� ����� ���� �������� �$V� WKH�&RXUW� UHFRJQL]HG�

PRUH� WKDQ� ���� \HDUV� DJR�� ³>L@W� LV� XSRQ� WD[DWLRQ� WKDW� WKH�
VHYHUDO� 6WDWHV� FKLHIO\� UHO\� WR� REWDLQ� WKH� PHDQV� WR� FDUU\� RQ�

WKHLU� UHVSHFWLYH� JRYHUQPHQWV�� DQG� LW� LV� RI� WKH� XWPRVW�

LPSRUWDQFH� WR�DOO�RI� WKHP�WKDW� WKH�PRGHV�DGRSWHG� WR�HQIRUFH�
WKH� WD[HV� OHYLHG� VKRXOG� EH� LQWHUIHUHG� ZLWK� DV� OLWWOH� DV�

SRVVLEOH�´��'RZV�Y��&LW\�RI�&KLFDJR�����8�6������:DOO��������

���� �������� VHH� DOVR� 1DWLRQDO� 3ULYDWH� 7UXFN� &RXQFLO� Y��
2NODKRPD�7D[�&RPP¶Q�� ����8�6�� ����� ���� ������� �TXRWLQJ�

VDPH��� � ,OOHJLWLPDWH� DQG� DEXVLYH� LQWHUIHUHQFH� ZLWK� D� 6WDWH¶V�

HQIRUFHPHQW�RI� LWV� WD[� ODZV� WKUHDWHQV� WKH�YHU\� IRXQGDWLRQ�RI�
VWDWH�JRYHUQPHQW��

0RUH� UHFHQWO\�� WKH� &RXUW� KDV� H[SODLQHG� WKDW� ³µ>W@KH�

SURFHGXUHV� IRU�PDVV�DVVHVVPHQW�DQG�FROOHFWLRQ�RI�VWDWH� WD[HV�
DQG�IRU�DGPLQLVWUDWLRQ�DQG�DGMXGLFDWLRQ�RI�WD[SD\HUV¶�GLVSXWHV�

ZLWK� WD[� RIILFLDOV� DUH� JHQHUDOO\� FRPSOH[� DQG� QHFHVVDULO\�

GHVLJQHG� WR� RSHUDWH� DFFRUGLQJ� WR� HVWDEOLVKHG� UXOHV�¶´� � )DLU�
$VVHVVPHQW� ,Q� 5HDO� (VWDWH� $VV¶Q� Y�� 0F1DU\�� ����8�6�� �����

����Q�����������TXRWLQJ�3HUH]�Y��/HGHVPD������8�6����������

Q������������%UHQQDQ��-���FRQFXUULQJ�LQ�SDUW�DQG�GLVVHQWLQJ�LQ�
SDUW���� � ,Q� )DLU� $VVHVVPHQW�� WKH� &RXUW� KHOG� WKDW� WD[SD\HUV�

FRXOG� QRW� EULQJ� D� FROODWHUDO� DWWDFN� XQGHU� VHFWLRQ� ����� VHHN��

LQJ� FRPSHQVDWRU\� DQG� SXQLWLYH� GDPDJHV� IURP� YDULRXV��
VWDWH� DQG� ORFDO� JRYHUQPHQW� WD[� RIILFLDOV� IRU� WKHLU� DOOHJHGO\��

XQFRQVWLWXWLRQDO� SURSHUW\� DVVHVVPHQW�� � 6HH� ���� 8�6�� DW��



���

�������� � 7KH� &RXUW� LQVWHDG� GLUHFWHG� WKH� WD[SD\HUV� WR� ³VHHN�

SURWHFWLRQ� RI� WKHLU� IHGHUDO� ULJKWV� E\� VWDWH� UHPHGLHV�´� � ,G���
DW�������

7KH� &RXUW� KDV� ORQJ� SUHVFULEHG� D� SROLF\� RI� IHGHUDO� FRXUW�

QRQ�LQWHUIHUHQFH�ZLWK� VWDWH� WD[�DGPLQLVWUDWLRQ��ZKLFK�DSSOLHV�
UHJDUGOHVV�RI� WKH�QDWXUH� RI� WKH� UHOLHI� VRXJKW�� �6HH��H�J���)DLU�

$VVHVVPHQW������8�6��DW������PRQH\�GDPDJHV���&DOLIRUQLD�Y��

*UDFH�%UHWKUHQ�&KXUFK������8�6����������� ������� �GHFODUD��
WRU\� UHOLHI��� 0DWWKHZV� Y�� 5RGJHUV�� ���� 8�6�� ����� �������

������� �LQMXQFWLYH� UHOLHI��� VHH� DOVR� ��� 8�6�&�� �� ����� �7D[�

,QMXQFWLRQ� $FW��� � 7R� EH� VXUH�� WKHVH� KROGLQJV� UHOLHG� RQ�
SULQFLSOHV� RI� FRPLW\�� ZKLFK� EHWZHHQ� WKH� IHGHUDO� DQG� VWDWH�

VRYHUHLJQV� DUH� QRW� FRQVWLWXWLRQDOO\� LPSRVHG� EXW� GHULYH� IURP�

WKH� &RXUW¶V� ORQJVWDQGLQJ� DQG� ³µ³VFUXSXORXV� UHJDUG� IRU� WKH�
ULJKWIXO� LQGHSHQGHQFH� RI� VWDWH� JRYHUQPHQWV�´¶´�)DLU� $VVHVV��

PHQW������8�6��DW������TXRWLQJ�*UHDW�/DNHV�'UHGJH�	�'RFN�

&R��Y��+XIIPDQ������8�6�������������������TXRWLQJ�0DWWKHZV���
�

�������������������������������������������������
�
7KH SURKLELWLRQ DJDLQVW FROODWHUDO DWWDFNV RQ VWDWH WD[ DVVHVVPHQWV LV

RI ORQJVWDQGLQJ YLQWDJH� 6HH� H�J�� 6WDQOH\ Y� 6XSHUYLVRUV RI $OEDQ\� ���

8�6� ���� ������ ������� $ FRUROODU\ LV WKH UHTXLUHPHQW WKDW D WD[SD\HU

H[KDXVW DGPLQLVWUDWLYH UHPHGLHV EHIRUH EULQJLQJ D MXGLFLDO FKDOOHQJH WR WKH

WD[� 6HH� H�J�� )LUVW 1DW¶O %DQN Y� %RDUG RI &RPPLVVLRQHUV� ��� 8�6� ����

��� ������ �QRWLQJ ³WKH UHTXLUHPHQW� EURDGO\ UHFRJQL]HG� WKDW

DGPLQLVWUDWLYH UHPHGLHV PXVW EH H[KDXVWHG DV D QHFHVVDU\ SUHUHTXLVLWH WR D

MXGLFLDO FKDOOHQJH RI WKH WD[´�� :KLOH FRPPRQ ODZ FDXVHV RI DFWLRQ VXFK

DV IUDXG ZHUH RQFH XVHG WR FKDOOHQJH WD[ DVVHVVPHQWV� WKH HPHUJHQFH RI

VWDWXWRU\ UHPHGLHV KDV VXSSODQWHG WKHVH FODLPV� &I� -HURPH 5� +HOOHUVWHLQ

	 :DOWHU +HOOHUVWHLQ� 6WDWH $QG /RFDO 7D[DWLRQ ������ ��WK HG� �����

�³:KHUH VWDWXWRU\ SURFHGXUHV H[LVW IRU REWDLQLQJ DGPLQLVWUDWLYH UHYLHZ RI

WKH DFWLRQ RI D WD[LQJ DXWKRULW\� FRXUWV W\SLFDOO\ KROG WKDW UHPHG\ WR EH

H[FOXVLYH>�@´�� 0RUHRYHU� WKH FRPPRQ ODZ FDXVH RI DFWLRQ IRU IUDXG ZDV

XVHG WR REWDLQ HTXLWDEOH UHOLHI IRU FHUWDLQ LPSURSHU W\SHV RI WD[ DVVHVV�

PHQWV� QRW IRU REWDLQLQJ FRPSHQVDWRU\ DQG SXQLWLYH GDPDJHV IURP WKH

WD[LQJ DXWKRULW\� 6HH 7KRPDV 0� &RROH\� $ 7UHDWLVH 2Q 7KH /DZ 2I

7D[DWLRQ ��� �������



���

���� 8�6�� DW� �������� � 7KDW� UHFRJQLWLRQ�� KRZHYHU�� LWVHOI�

GHPRQVWUDWHV� WKDW� WKLV� FDVH� LV�ZKDW�1HYDGD� Y�� +DOO� FDOOHG� D�
³VXEVWDQWLDO�WKUHDW�WR�RXU�FRQVWLWXWLRQDO�V\VWHP�RI�FRRSHUDWLYH�

IHGHUDOLVP�´�����8�6��DW�����Q�����

7RUW� VXLWV� IRU� SXQLWLYH� GDPDJHV� DJDLQVW� D� WD[LQJ� DXWKRULW\�
ZRXOG� PDQLIHVWO\� LQWHUIHUH� ZLWK� &DOLIRUQLD¶V� ³FDSDFLW\� WR�

IXOILOO�LWV�RZQ�VRYHUHLJQ�UHVSRQVLELOLWLHV�´��,G���,I�WKH�FRXUWV�RI�

WKH�QDWLRQDO�VRYHUHLJQ�PXVW�\LHOG�WR�VWDWH�WD[�SURFHGXUHV�HYHQ�
ZKHQ� IHGHUDO� FRQVWLWXWLRQDO� ULJKWV²ZKLFK� DUH� WKH� VXSUHPH�

ODZ� RI� WKH� ODQG�� 8�6�� &RQVW�� DUW�� 9,�� FO�� �²DUH� LPSOLFDWHG��

WKHQ� VXUHO\� D� 6WDWH� FDQQRW� H[HUFLVH� MXULVGLFWLRQ� RYHU� WRUW�
FODLPV� EURXJKW� WR� FROODWHUDOO\� DWWDFN� DQRWKHU� 6WDWH¶V� WD[�

SURFHHGLQJ���

,QGHHG�� WKH� 1HYDGD� 6XSUHPH� &RXUW¶V� KROGLQJ� LV� DOO� WKH�
PRUH� UHPDUNDEOH� LQ� OLJKW� � RI� LWV� RZQ� SUHYLRXV� UXOLQJ�

FRQFHUQLQJ� 1HYDGD¶V� DGPLQLVWUDWLYH� UHPHGLHV� IRU� WD[SD\HUV��

³LI� D� VWDWXWRU\� SURFHGXUH� H[LVWV� HLWKHU� IRU� UHFRYHU\� RI� WD[HV�
FROOHFWHG� HUURQHRXVO\� RU� IRU� GLVSXWLQJ� DQ� H[FHVVLYH�

DVVHVVPHQW�� WKDW� SURFHGXUH� PXVW� EH� IROORZHG�´� &RXQW\� RI�

:DVKRH��1HYDGD�7D[�&RPP¶Q��HW�DO���Y��*ROGHQ�5RDG�0RWRU�

,QQ�� ,QF��� ���� 3��G� ����� ���� �1HY�� ������ �SHU� FXULDP��

�TXRWLQJ�/RYHODFH�&HQWHU� IRU�+HDOWK�6FLHQFHV� Y��%HDFK������

3��G�����������1�0��&W��$SS�����������7KH�1HYDGD�6XSUHPH�
&RXUW¶V�IDLOXUH�WR�IROORZ�WKLV�KROGLQJ�VXJJHVWV�WKDW�LW�KDV�RQH�

UXOH� IRU� WKH�1HYDGD�7D[�&RPPLVVLRQ�� DQG� DQRWKHU� IRU� RWKHU�

6WDWHV¶�WD[LQJ�DXWKRULWLHV��

�������������������������������������������������
�
6HH DOVR 0LGGOHVH[ &W\� (WKLFV &RPP� Y� *DUGHQ 6WDWH %DU $VV¶Q�

��� 8�6� ���� ������ ������ �EDUULQJ IHGHUDO FRXUW LQWHUIHUHQFH ZLWK VWDWH

DGPLQLVWUDWLYH SURFHHGLQJV�� <RXQJHU Y� +DUULV� ��� 8�6� ��� �� ������

�EDUULQJ IHGHUDO FRXUW LQWHUIHUHQFH ZLWK VWDWH FULPLQDO SURFHHGLQJV��

�
,QGHHG� IRU \HDUV FRXUWV UHIXVHG WR HQIRUFH WKH WD[ ODZV RI RWKHU

VRYHUHLJQV� GHHPLQJ WKHP WR EH SHQDO� 6HH� H�J�� :LVFRQVLQ Y� 3HOLFDQ ,QV�

&R�� ��� 8�6� ��� ������� 5REHUW $� /HIODU� ([WUDVWDWH (QIRUFHPHQW 2I

3HQDO $QG *RYHUQPHQWDO &ODLPV� �� +DUY� /� 5HY� ���� ��� Q��� ������

�FROOHFWLQJ FDVHV��



���

8QGHU� &DOLIRUQLD� ODZ�� +\DWW� KDV� DGHTXDWH� DQG� FRPSOHWH�

UHPHGLHV� IRU� FRQWHVWLQJ� WKH� )7%¶V� SURSRVHG� DVVHVVPHQWV�
LQFOXGLQJ�WZR�OHYHOV�RI�DGPLQLVWUDWLYH�UHYLHZ�DQG�WKH�ULJKW�WR�

MXGLFLDO� UHYLHZ� ZLWKRXW� KDYLQJ� WR� ILUVW� SD\� WKH� ILQDO�

DVVHVVPHQW�� � 6HH� GLVFXVVLRQ� VXSUD�� DW� ��� � &DOLIRUQLD� DOVR�
SURYLGHV� D� UHPHG\� WR� D� WD[SD\HU� ³DJJULHYHG´� LI� D� %RDUG�

HPSOR\HH� ³UHFNOHVVO\� GLVUHJDUGV� ERDUG� SXEOLVKHG� SURFH��

GXUHV�´��&DO��5HY��	�7D[�&RGH���������D�����7KXV��WKHUH�LV�QR�
OHJLWLPDWH� UHDVRQ� IRU� WKH� 1HYDGD� FRXUWV� WR� H[HUFLVH�

MXULVGLFWLRQ�RYHU�UHVSRQGHQW¶V�VXLW�� �$QG�DV�H[SODLQHG�EHORZ��

ZKLOH�1HYDGD�LV�D�VRYHUHLJQ�FR�HTXDO� LQ�VWDWXV� WR�&DOLIRUQLD��
LWV� FRXUWV¶� H[HUFLVH� RI� MXULVGLFWLRQ� RYHU� UHVSRQGHQW¶V� VXLW� LV�

QRW� ZLWKLQ� WKHLU� GLVFUHWLRQ�� � 7R� WKH� FRQWUDU\�� VWUXFWXUDO�

SULQFLSDOV� RI� WKH�&RQVWLWXWLRQ� SUHFOXGH�1HYDGD¶V� H[HUFLVH� RI�
MXULVGLFWLRQ�LQ�WKLV�FDVH��

� &�� 7KH� 6WUXFWXUH� 2I� 7KH� &RQVWLWXWLRQ� 3URKLELWV� $�

6WDWH¶V�([HUFLVH� RI� � -XULVGLFWLRQ�2YHU�$�&LWL]HQ¶V�

&KDOOHQJH�7R�$QRWKHU�6WDWH¶V�7D[�3URFHHGLQJ�

,Q�1HYDGD� Y��+DOO�� WKH�&RXUW� XSKHOG�&DOLIRUQLD¶V� H[HUFLVH�

RI� MXULVGLFWLRQ� RYHU� D� WRUW� VXLW� EURXJKW� XQGHU� &DOLIRUQLD� ODZ�
DJDLQVW� 1HYDGD� IRU� LQMXULHV� UHVXOWLQJ� IURP� DQ� DXWR� DFFLGHQW�

LQYROYLQJ� D� 1HYDGD� VWDWH� HPSOR\HH� ZKLOH� WUDYHOOLQJ� LQ�

&DOLIRUQLD�� � 7KH� &RXUW� KHOG� WKDW� WKH� FRPPHUFH�� H[WUDGLWLRQ��
DQG�SULYLOHJHV�DQG�LPPXQLWLHV�FODXVHV�³GR�QRW�LPSO\�WKDW�DQ\�

RQH�6WDWH¶V�LPPXQLW\�IURP�VXLW�LQ�WKH�FRXUWV�RI�DQRWKHU�6WDWH�

LV�DQ\WKLQJ�RWKHU�WKDQ�D�PDWWHU�RI�FRPLW\�´������8�6��DW�������
7KH� &RXUW� DFFRUGLQJO\� UXOHG� WKDW� WKH� )XOO� )DLWK� DQG� &UHGLW�

&ODXVH�GLG�QRW�UHTXLUH�&DOLIRUQLD¶V�FRXUWV� WR�DSSO\�D�1HYDGD�

VWDWXWH� OLPLWLQJ� WR����������DQ\� WRUW�DZDUG�DJDLQVW� WKDW�6WDWH�
DQG� DIILUPHG� D� GDPDJHV� DZDUG� RI� �� ����������� � 6HH� LG�� DW��

����������

�������������������������������������������������
�
7KH )7%¶V SURFHGXUHV DUH DFFHVVLEOH WKURXJK LWV ZHEVLWH� 6HH

KWWS���ZZZ�IWE�FD�JRY��



���

,W� LV� WUXH�HQRXJK�WKDW�QRWKLQJ�LQ� WKH�&RQVWLWXWLRQ�LQGLFDWHV�

ZK\�RQH�6WDWH¶V�SROLF\�RI�OLPLWLQJ�PRQHWDU\�UHFRYHU\�VKRXOG�
GHIHDW� DQRWKHU�6WDWH¶V�SROLF\�RI�SURYLGLQJ� IXOO� FRPSHQVDWLRQ�

IRU�DXWR�DFFLGHQW�LQMXULHV��6HH�LG��DW�������7KHUH�DUH��KRZHYHU���

FRQVWLWXWLRQDO� SULQFLSOHV� WKDW� GHPRQVWUDWH� WKDW� WKLV� FDVH� IDOOV�
ZLWKLQ� WKH�FODVV�GHQRPLQDWHG� LQ�+DOO�DV�D�³VXEVWDQWLDO� WKUHDW�

WR�RXU�FRQVWLWXWLRQDO�V\VWHP�RI�FRRSHUDWLYH�IHGHUDOLVP�´��,G��DW�

����Q������

7KH� ILUVW� RI� WKHVH� LV� WKH� EDFNJURXQG� SULQFLSOH�� IRXQG� LQ�

VHYHUDO� OLQHV� RI� DXWKRULW\�� ZKLFK� FRPPDQGV� WKH� YDULRXV�

VRYHUHLJQV� LQ� WKH� IHGHUDO� V\VWHP� WR�DYRLG�XQZDUUDQWHG� LQWHU��
IHUHQFH�ZLWK�WKH�JRYHUQPHQWDO�RSHUDWLRQV�RI�RWKHU�VRYHUHLJQV���

6HH��H�J���0HWFDOI�	�(GG\�Y��0LWFKHOO������8�6��������������

��������$PEURVLQL�Y��8QLWHG�6WDWHV������8�6���������������FI��
.HHO\�Y��6DQGHUV�����8�6�������������������$EOHPDQ�Y��%RRWK��

��� 8�6�� ����� ���� �������� � )RU� H[DPSOH�� LQ� $PEURVLQL�� WKH�

&RXUW� REVHUYHG� WKDW� WKH� LQWHUJRYHUQPHQWDO� WD[� LPPXQLW\�
³UHVWV� RQ� WKH� ODZ� RI� VHOI�SUHVHUYDWLRQ�� IRU� DQ\� JRYHUQPHQW�

ZKRVH� PHDQV� HPSOR\HG� LQ� FRQGXFWLQJ� LWV� VWULFWO\� JRYHUQ��

PHQWDO� RSHUDWLRQV� DUH� VXEMHFW� WR� WKH� FRQWURO� RI� DQRWKHU� DQG�
GLVWLQFW� JRYHUQPHQW� H[LVWV� RQO\� DW� WKH� PHUF\� RI� WKH� ODWWHU�´��

����8�6��DW����FLWLQJ�7KH�&ROOHFWRU�Y��'D\�����8�6������:DOO���

�������������

,Q�0HWFDOI� 	� (GG\�� WKH� &RXUW� H[SODLQHG� WKDW� ³HDFK� JRY��

HUQPHQW� LQ�RUGHU� WKDW� LW�PD\� DGPLQLVWHU� LWV� DIIDLUV�ZLWKLQ� LWV�

RZQ� VSKHUH�� PXVW� EH� OHIW� IUHH� IURP� XQGXH� LQWHUIHUHQFH� E\��
WKH� RWKHU�´� � ����8�6�� DW� ���� �FLWDWLRQV� RPLWWHG��� � 7KH�&RXUW�

IXUWKHU�VWDWHG�WKDW�³QHLWKHU�JRYHUQPHQW�PD\�GHVWUR\�WKH�RWKHU�

QRU� FXUWDLO� LQ� DQ\� VXEVWDQWLDO� PDQQHU� WKH� H[HUFLVH� RI� LWV�
SRZHUV�´� � ,G�� � &I�� .HHO\�� ��� 8�6�� DW� ���� �³QR� 6WDWH� FRXUW�

FRXOG�� E\� LQMXQFWLRQ� RU� RWKHUZLVH�� SUHYHQW� )HGHUDO� RIILFHUV�

IURP�FROOHFWLQJ�)HGHUDO�WD[HV���7KH�JRYHUQPHQW�RI�WKH�8QLWHG�
6WDWHV��ZLWKLQ� LWV� VSKHUH�� LV� LQGHSHQGHQW�RI�6WDWH� DFWLRQ�� DQG�

FHUWDLQO\� LW� ZRXOG� EH� D� VWUDQJH� WKLQJ� LI� D� 6WDWH� FRXUW� E\� LWV�

DFWLRQ� FRXOG� UHOLHYH� SURSHUW\� >VXEMHFW@� WR� )HGHUDO� WD[DWLRQ�



���

IURP�OLDELOLW\�WR�SD\�WKH�WD[HV�ZKHQ�WKH\�DUH�GXH�´���$EOHPDQ��

���8�6��DW���������³QR�6WDWH�FDQ�DXWKRUL]H�RQH�RI�LWV�MXGJHV�RU�
FRXUWV�WR�H[HUFLVH�MXGLFLDO�SRZHU�������ZLWKLQ�WKH�MXULVGLFWLRQ�RI�

DQRWKHU�DQG�LQGHSHQGHQW�*RYHUQPHQW´���

,I�WKHVH�EDFNJURXQG�SULQFLSOHV�SURKLELW�WKH�IHGHUDO�DQG�VWDWH�
VRYHUHLJQV� IURP� XQGXH� LQWHUIHUHQFH� ZLWK� WKH� JRYHUQPHQWDO�

RSHUDWLRQV� RI� WKH� RWKHU�� WKHQ� VXUHO\� WKH\� PXVW� JXLGH� WKH�

UHODWLRQVKLS�EHWZHHQ�FR�VRYHUHLJQ�6WDWHV� DV�ZHOO�� �)HZ� VXLWV�
LQYROYH�D�JUHDWHU�LQWHUIHUHQFH�ZLWK�D�6WDWH¶V�DGPLQLVWUDWLRQ�RI�

LWV� VRYHUHLJQ� IXQFWLRQV� WKDQ� D� FROODWHUDO� DWWDFN� RQ� LWV� WD[�

SURFHHGLQJ�� HVSHFLDOO\� ZKHUH�� DV� KHUH�� WKDW� DWWDFN� VXPPRQV�
WKH�WD[LQJ�6WDWH�WR�DQVZHU�LQ�DQRWKHU�6WDWH¶V�FRXUWV�DQG�VHHNV�

SXQLWLYH� GDPDJHV� DV� ZHOO�� � ,QGHHG�� DOORZLQJ� WD[SD\HUV� WR�

VXEYHUW� WKH� UHPHGLDO� VFKHPH� RI� WKH� WD[LQJ� 6WDWH� DQG� EULQJ�
SXQLWLYH� GDPDJHV� FODLPV� DJDLQVW� LW� LQ� DQRWKHU� 6WDWH¶V� FRXUWV�

ZRXOG� FOHDUO\� KDYH� D� FKLOOLQJ� HIIHFW� RQ� D� WD[LQJ� 6WDWH¶V�

DWWHPSW� WR� FROOHFW� HQWLUHO\� OHJLWLPDWH� WD[� REOLJDWLRQV�� � 7KH�
H[WHQVLYH�DQG�KLJKO\�EXUGHQVRPH�GLVFRYHU\�DOORZHG�KHUH��VHH�

GLVFXVVLRQ�VXSUD�DW������ZKLFK��LQ�WKH�ZRUGV�RI�WKH�GLVFRYHU\�

FRPPLVVLRQHU¶V� UHSRUW�� VXEMHFWV�³WKH�HQWLUH�DXGLW� DQG�DVVHVV��
PHQW� SURFHVV� SHUIRUPHG� E\� WKH� )7%´� WR� GLVFRYHU\�� VHH��

)7%�0DQGDPXV�3HW������TXRWLQJ�'LVFRYHU\�&RPPLVVLRQHU¶V�

5HSRUW�DQG�5HFRPPHQGDWLRQ��DW�����IXUWKHU�GHPRQVWUDWHV�WKDW�
UHVSRQGHQW¶V� ODZVXLW� LV� D� QRYHO�� XQZDUUDQWHG� DQG� FRQVWLWX��

WLRQDOO\�LPSHUPLVVLEOH�LQWUXVLRQ�RQ�&DOLIRUQLD¶V�VRYHUHLJQW\��

7KH� VHFRQG� SULQFLSOH� LV� IRXQG� LQ� WKH� &RXUW¶V� FDVHV� LQWHU��
SUHWLQJ� WKH� ([WUDGLWLRQ� &ODXVH�� ZKLFK� LV� WKH� &RQVWLWXWLRQ¶V�

RWKHU� SURYLVLRQ� H[SUHVVO\� PDQGDWLQJ� LQWHUVWDWH� FRPLW\� RQ� D�

JRYHUQPHQW�WR�JRYHUQPHQW�EDVLV���³7KH�SXUSRVH�RI�WKH�&ODXVH�
ZDV� WR� SUHFOXGH� DQ\� VWDWH� IURP� EHFRPLQJ� D� VDQFWXDU\� IRU�

IXJLWLYHV�IURP�MXVWLFH�RI�DQRWKHU�VWDWH�DQG�WKXV�µEDONDQL]H¶�WKH�

DGPLQLVWUDWLRQ� RI� FULPLQDO� MXVWLFH� DPRQJ� WKH� VHYHUDO� VWDWHV�´��
0LFKLJDQ� Y��'RUDQ�� ����8�6�� ����� ���� �������� �7KH�&ODXVH�

UHFRJQL]HV� WKDW� LQWHUIHUHQFH� ZLWK� DQRWKHU� 6WDWH¶V� HIIRUWV� WR��

�



���

EULQJ�D�SHUVRQ�FKDUJHG�ZLWK�D�FULPH�WR�MXVWLFH�³ZRXOG�FUHDWH�D�

VHULRXV� LPSHGLPHQW� WR� QDWLRQDO� XQLW\�´� � 3XHUWR� 5LFR� Y��
%UDQVWDG������8�6��������������������

7KH�&RXUW¶V� FDVHV� LQWHUSUHWLQJ� WKH�&ODXVH�KDYH� UHSHDWHGO\�

UHMHFWHG�IXJLWLYHV¶�DWWHPSWV�WR�FROODWHUDOO\�DWWDFN�WKH�FKDUJLQJ�
6WDWH¶V�FULPLQDO�SURFHHGLQJV���7KH�&RXUW�KDV�LQYDULDEO\�GRQH�

VR��ZKHWKHU�WKH�DWWDFN�ZDV�EURXJKW�LQ�VWDWH�FRXUW��IHGHUDO�FRXUW�

RU�LQ�D�VWDWH�H[HFXWLYH�EUDQFK�SURFHHGLQJ���6HH�%UDQVWDG������
8�6�� DW� �����'RUDQ�� ���� 8�6�� DW� ����� 6ZHHQH\� Y�� :RRGDOO��

����8�6�����������������SHU�FXULDP���0DUEOHV�Y��&UHHF\������

8�6�� ��� ��������$SSOH\DUG� Y�� 0DVVDFKXVHWWV�� ���� 8�6�� ����
�������� � ,W� KDV� DSSOLHG� WKLV� SULQFLSOH� WR� FKDOOHQJHV� DOOHJLQJ�

WKDW� WKH� FKDUJH�ZDV�ZLWKRXW� OHJDO�PHULW� DQG� DQ� DEXVH� RI� WKH�

FULPLQDO�SURFHVV��VHH�&DOLIRUQLD�Y��6XSHULRU�&RXUW������8�6��
DW� ����� WKDW� WKH� FKDUJH� ZDV� EDUUHG� E\� WKH� FKDUJLQJ� 6WDWH¶V�

VWDWXWH� RI� OLPLWDWLRQV�� VHH� %LGGLQJHU� Y�� &RPPLVVLRQHU� RI�

3ROLFH������8�6�������������������WKDW�WKH�IXJLWLYH�FRXOG�QRW�
UHFHLYH� D� IDLU� WULDO� LQ� WKH� FRXUWV� RI� WKH� FKDUJLQJ� 6WDWH�� VHH�

%UDQVWDG�� ���� 8�6�� DW� ����� DQG� WKDW� WKH� FKDUJLQJ� 6WDWH�

VXEMHFWHG� WKH� IXJLWLYH� WR� XQFRQVWLWXWLRQDO� FRQGLWLRQV� RI�
FRQILQHPHQW��VHH�6ZHHQH\������8�6��DW��������

)RU� H[DPSOH�� LQ� 6ZHHQH\� WKH� &RXUW� UHMHFWHG� DQ� HVFDSHG�

IXJLWLYH¶V� DWWHPSW� WR� FKDOOHQJH� WKH� FRQVWLWXWLRQDOLW\� RI� KLV�
LPSULVRQPHQW� LQ� WKH�FKDUJLQJ�6WDWH�� �6HH� LG�� �7KH�&RXUW� UHD��

VRQHG�WKDW�³>W@KH�VFKHPH�RI�LQWHUVWDWH�UHQGLWLRQ�������GR>HV@�QRW�

�������������������������������������������������
�
$V WKH &RXUW ORQJ DJR H[SODLQHG�

³>7@KH VWDWHVPHQ ZKR IUDPHG WKH &RQVWLWXWLRQ ZHUH IXOO\

VHQVLEOH� WKDW IURP WKH FRPSOH[ FKDUDFWHU RI WKH *RYHUQPHQW� LW

PXVW IDLO XQOHVV WKH 6WDWHV PXWXDOO\ VXSSRUWHG HDFK RWKHU DQG WKH

*HQHUDO *RYHUQPHQW� DQG WKDW QRWKLQJ ZRXOG EH PRUH OLNHO\ WR

GLVWXUE LWV SHDFH� DQG HQG LQ GLVFRUG� WKDQ SHUPLWWLQJ DQ RIIHQGHU

DJDLQVW WKH ODZV RI D 6WDWH� E\ SDVVLQJ RYHU D PDWKHPDWLFDO OLQH

ZKLFK GLYLGHV LW IURP DQRWKHU� WR GHI\ LWV SURFHVV � � � �´

&DOLIRUQLD Y� 6XSHULRU &RXUW RI &DOLIRUQLD� ��� 8�6� ���� ��� ������

�TXRWLQJ .HQWXFN\ Y� 'HQQLVRQ� �� 8�6� ��� +RZ�� ��� ��� ��������
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FRQWHPSODWH� DQ� DSSHDUDQFH� E\� >WKH� FKDUJLQJ� 6WDWH@� LQ�

UHVSRQGHQW¶V� DV\OXP� WR� GHIHQG� DJDLQVW� FODLPHG� DEXVHV�RI� LWV�
SULVRQ� V\VWHP�� � &RQVLGHUDWLRQV� IXQGDPHQWDO� WR� RXU� IHGHUDO�

V\VWHP� UHTXLUH� WKDW� WKH� SULVRQHU� WHVW� WKH� FODLPHG� XQFRQ��

VWLWXWLRQDOLW\� RI� KLV� WUHDWPHQW� E\� >WKH� FKDUJLQJ� 6WDWH@� LQ� WKH�
FRXUWV� RI� WKDW� 6WDWH�´� � ,G�� DW� ��� �IRRWQRWH� RPLWWHG��� � &RQ��

FXUULQJ� LQ� WKH� MXGJPHQW�� -XVWLFH� )UDQNIXUWHU� H[SODLQHG� WKDW�

³GXH� UHJDUG� IRU� WKH� UHODWLRQ�RI� WKH�6WDWHV�� RQH� WR� DQRWKHU�� LQ�
RXU�IHGHUDO�V\VWHP�������UHTXLUHV�WKDW�FODLPV�HYHQ�DV�VHULRXV�DV�

WKRVH�KHUH�XUJHG�ILUVW�EH�UDLVHG�LQ�WKH�FRXUWV�RI�WKH�GHPDQGLQJ�

6WDWH�´��,G��DW��������

:KLOH�6ZHHQH\� LQYROYHG�D� IHGHUDO�KDEHDV�FRUSXV�SURFHHG��

LQJ�� WKH� &RXUW� LQ�0LFKLJDQ� Y�� 'RUDQ� UHMHFWHG� D� VWDWH� FRXUW�

FKDOOHQJH� WR� DQ� H[WUDGLWLRQ� UHTXHVW�� � 6HH� ���� 8�6�� DW� ������
7KHUH� WKH�0LFKLJDQ�6XSUHPH�&RXUW�KDG�HVVHQWLDOO\�KHOG� WKDW�

³WKH� FRXUWV� RI� DQ� DV\OXP� VWDWH�PD\� UHYLHZ� WKH� DFWLRQ� RI� WKH�

JRYHUQRU�DQG�LQ�WKDW�SURFHVV�UH�H[DPLQH�WKH�IDFWXDO�EDVLV�IRU�
WKH� ILQGLQJ� RI� SUREDEOH� FDXVH�ZKLFK� DFFRPSDQLHV� WKH� UHTXL��

VLWLRQ� IURP� WKH� GHPDQGLQJ� VWDWH�´� � ,G�� DW� ����� � 7KLV� &RXUW�

UHYHUVHG��KROGLQJ� WKDW�³ZKHQ�D�QHXWUDO� MXGLFLDO�RIILFHU�RI� WKH�
GHPDQGLQJ� VWDWH� KDV� GHWHUPLQHG� WKDW� SUREDEOH� FDXVH� H[LVWV��

WKH� FRXUWV� RI� WKH� DV\OXP� VWDWH� DUH� ZLWKRXW� SRZHU� WR� UHYLHZ�

WKDW�GHWHUPLQDWLRQ�´��,G��DW������

7KH� &RXUW� UHDVRQHG� WKDW� WKH� ([WUDGLWLRQ� &ODXVH�� ³LWV�

FRPSDQLRQ� FODXVH� LQ����� >WKH�)XOO�)DLWK� DQG�&UHGLW�&ODXVH@��

DQG� HVWDEOLVKHG� SULQFLSOHV� RI� FRPLW\� PHUJH� WR� VXSSRUW� WKLV�
FRQFOXVLRQ�� �7R� DOORZ�SOHQDU\� UHYLHZ� LQ� WKH� DV\OXP�VWDWH�RI�

LVVXHV� WKDW� FDQ�EH� IXOO\� OLWLJDWHG� LQ� WKH� FKDUJLQJ� VWDWH�ZRXOG�

GHIHDW� WKH� SODLQ� SXUSRVHV� RI� ´� WKH� ([WUDGLWLRQ� &ODXVH�� � ,G��
�FLWDWLRQV� RPLWWHG��� � 6HH� DOVR� %UDQVWDG�� ���� 8�6�� DW� �������

�UHMHFWLQJ� JRYHUQRU¶V� DVVHUWLRQ� RI� GLVFUHWLRQ� WR� UHIXVH� H[WUD��

GLWLRQ� UHTXHVW� RQ� JURXQGV� WKDW� IXJLWLYH� ZRXOG� QRW� UHFHLYH� D�
IDLU�WULDO�LQ�FKDUJLQJ�MXULVGLFWLRQ���

$V� WKHVH� FDVHV� UHFRJQL]H�� WKH� SUHVHUYDWLRQ� RI� LQWHUVWDWH�

KDUPRQ\� LV� EHVW� DFKLHYHG� E\� PDQGDWLQJ� MXULVGLFWLRQDO� OLPL��
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WDWLRQV�ZKLFK� SURKLELW� WKH� XVH� RI� WKH� DV\OXP�6WDWH¶V� MXGLFLDO�

SURFHVV�WR�LQWHUIHUH�ZLWK�WKH�FKDUJLQJ�6WDWH¶V�SURFHHGLQJ���7KH�
UHVSHFW�ZKLFK� WKH�6WDWHV�RZH�HDFK�RWKHU� DV� FR�VRYHUHLJQV� LQ�

WKH� IHGHUDO� V\VWHP� SUHFOXGHV� D� 6WDWH� IURP� TXHVWLRQLQJ� WKH�

LQWHJULW\� DQG� IDLUQHVV� RI� DQRWKHU� 6WDWH¶V� DGPLQLVWUDWLYH� DQG�
MXGLFLDO�SURFHVVHV��

3UHYHQWLQJ�WD[�HYDVLRQ�E\�WKRVH�ZKR�FURVV�VWDWH�OLQHV�LV�DV�

LPSRUWDQW�WR�LQWHUVWDWH�KDUPRQ\�DV�HQVXULQJ�WKDW�IXJLWLYHV�DUH�
UHWXUQHG� IRU� WULDO� RU� LQFDUFHUDWLRQ�� � )XUWKHUPRUH�� D� 6WDWH¶V�

H[HUFLVH� RI� MXULVGLFWLRQ� RYHU� D� ODZVXLW� VXFK� DV� UHVSRQGHQW¶V�

LQYROYHV� D� IDU� JUHDWHU� LQWHUIHUHQFH�ZLWK� DQRWKHU� 6WDWH¶V� VRY��
HUHLJQW\�WKDQ�LV�W\SLFDOO\�LPSOLFDWHG�LQ�DQ�H[WUDGLWLRQ�PDWWHU���

,Q� H[WUDGLWLRQ�� WKH� FKDUJLQJ� 6WDWH� LV� QRW� KDXOHG� LQWR� DQRWKHU�

6WDWH¶V�FRXUWV�ZLWKRXW� LWV�FRQVHQW�� LW� LV�QRW�VXEMHFWHG�WR�ZLGH�
UDQJLQJ� DQG� SRWHQWLDOO\� DEXVLYH� GLVFRYHU\�� DQG� LW� LV� QRW�

WKUHDWHQHG� ZLWK� WKH� SRVVLELOLW\� RI� DQ� DZDUG� RI� SXQLWLYH�

GDPDJHV�� � ,QGHHG�� LI� &DOLIRUQLD� KDG� FULPLQDOO\� FKDUJHG� UH��
VSRQGHQW� ZLWK� WD[� IUDXG� �LQVWHDG� RI� FKDUJLQJ� KLP� FLYLOO\���

WKHUH� ZRXOG� EH� OLWWOH� GRXEW� WKDW� WKLV� &RXUW¶V� SUHFHGHQWV��

ZRXOG� SUHYHQW� KLP� IURP� EULQJLQJ� D� WRUW� VXLW� LQ� 1HYDGD�
FKDOOHQJLQJ�WKH�SURFHVV�WKDW�OHG�WR�WKH�FKDUJH���6HH�GLVFXVVLRQ�

VXSUD�DW��������

7KDW� WKH� IUDPHUV� RI� WKH� &RQVWLWXWLRQ� GLG� QRW� H[SUHVVO\�
FRQWHPSODWH� WKH�SRVVLELOLW\�RI� � WD[SD\HUV�FURVVLQJ�VWDWH� OLQHV�

DQG� XVLQJ� WKH� FRXUWV� RI� DQRWKHU� 6WDWH� WR� FKDOOHQJH� WD[�

SURFHHGLQJV� EURXJKW� LQ� WKHLU� IRUPHU� 6WDWH� RI� UHVLGHQFH� GRHV�
QRW� UHQGHU� WKH� VWUXFWXUDO� � SULQFLSOHV� ZKLFK� JXLGH� WKH�

DSSOLFDWLRQ� RI� WKH� ([WUDGLWLRQ� &ODXVH� LQDSSOLFDEOH� LQ� WKLV�

FRQWH[W�� � 7KH� IUDPHUV� FDQ� KDUGO\� EH� IDXOWHG� IRU� IDLOLQJ� WR�
DQWLFLSDWH� WKH� QRYHO� LQWUXVLRQ� RQ� DQRWKHU� 6WDWH¶V� VRYHUHLJQW\�

ZKLFK� UHVSRQGHQW¶V� VXLW� LQYROYHV�� � 6HH�� H�J���0F&XOORFK� Y��

0DU\ODQG�����8�6�����:KHDW�������������������� � ,I�WKH\�KDG��
WKH\� XQGRXEWHGO\� ZRXOG� KDYH� UHFRJQL]HG� WKDW� VXFK� VXLWV�

ZRXOG� EDONDQL]H� WD[� DGPLQLVWUDWLRQ� DQG� ³FUHDWH� D� VHULRXV�

LPSHGLPHQW�WR�QDWLRQDO�XQLW\�´��%UDQVWDG������8�6��DW������
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7KURXJKRXW� WKLV� FRXQWU\�� PLOOLRQV� RI� FLWL]HQV� FURVV� VWDWH�
OLQHV� WR�ZRUN�� WKHUHE\� � LQFXUULQJ� WD[�REOLJDWLRQV� WR� WKH�6WDWH�

ZKHUH� WKH\� DUH� HPSOR\HG�� �0DQ\� FLWL]HQV� RZQ� SURSHUW\� LQ��

DQG� RZH� SURSHUW\� WD[HV� WR�� 6WDWHV� RWKHU� WKDQ� WKDW� RI� WKHLU�
SULPDU\�UHVLGHQFH���$QG��RI�FRXUVH��ODUJH�QXPEHUV�RI�FLWL]HQV�

UHORFDWH�HDFK�\HDU�IURP�RQH�6WDWH�WR�DQRWKHU��

2EYLRXVO\��ZKHQHYHU�D�VWDWH�WD[LQJ�DXWKRULW\�KDV�UHDVRQ�WR�
EHOLHYH�WKDW�D�FLWL]HQ�RI�DQRWKHU�6WDWH�KDV�LPSURSHUO\�IDLOHG�WR�

SD\�WD[HV�GXH��E\�QHFHVVLW\�LWV�LQYHVWLJDWLRQ�ZLOO�UHTXLUH�VRPH�

FRQWDFW�ZLWK�WKH�WD[SD\HU¶V�6WDWH�RI�UHVLGHQFH���7KDW�D�WD[LQJ�
DXWKRULW\� HQJDJHV� LQ� VXFK� FRQWDFWV�GRHV�QRW� UHPRWHO\� MXVWLI\�

WKH�FRXUWV�RI� WKH� WD[SD\HU¶V�6WDWH�RI� UHVLGHQFH�HQWHUWDLQLQJ�D�

FROODWHUDO� DWWDFN� RQ� WKH� WD[LQJ� 6WDWH¶V� SURFHVVHV�� � ,QGHHG��
DIILUPDQFH� RI� WKH� 1HYDGD� 6XSUHPH� &RXUW¶V� KROGLQJ� ZRXOG�

HQFRXUDJH�WD[�HYDVLRQ�DV�VWDWH�WD[�DGPLQLVWUDWRUV�ZLOO�EH�ZDU\�

RI� SXUVXLQJ� FDVHV� LI� WKHLU� DJHQFLHV� FDQ� EH� VXEMHFWHG� WR� WRUW�
VXLWV�IRU�SXQLWLYH�GDPDJHV���0RUHRYHU��DV�WKLV�FDVH²ZLWK�LWV�

���� KRXUV� RI� GHSRVLWLRQV�� QRW� WR� PHQWLRQ� WKH� WLPH� WDNHQ� WR�

SUHSDUH�IRU�WKHP��LWV�����GRFXPHQW�UHTXHVWV�RI�WKH�)7%��DQG�
FRXQWOHVV�PRWLRQV²GHPRQVWUDWHV��WKH�FRVWV�RI�GHIHQGLQJ�VXFK�

DFWLRQV� ZLOO� IUHTXHQWO\� PDNH� WKHP� WRR� FRVWO\� WR� SXUVXH���

:KLOH� WD[� HYDGHUV� PLJKW� ZHOO� SUHIHU� WKDW� UHVXOW�� WKH� &RQ��
VWLWXWLRQ� GHQLHV� 1HYDGD¶V� FRXUWV� WKH� SRZHU� WR� IUXVWUDWH� D��

FR�VRYHUHLJQ¶V�HQIRUFHPHQW�RI�LWV�WD[�ODZV��
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