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INTEREST OF THE AMICI

TheState of Floridaand Governor JebBush, by and through
Attorney Generd Charlie Crist, respectfully submit this Brief as
amicus curiae pursuant to Sup. Ct. R. 37.4. The State of Florida
(“Florida”) hasapopulation of approximately 16million,and enrolls
approximately 250,000studentsinits State University System, with
gpproximately 800,000 additional studentsenralledinitsCommunity
College System. Because of its ethnically and racially diverse
population, Floridahasaninterestin promotingdiversity inhigher
education, as well asin dl other state programs, including state
contracting and employment. Indeed, Florida has adopted
numerouspoli cesto promotediversity throughempowermentand
equa opportunity for all.

Thekey guestion beforethis Courtiswhether theUniversity of
Michiganandthe University of Michigan Law School’ suseof racal
preferencesin admissionsviolaestheEqua Protection Clauseof the
Fourteenth Amendment. Florida schoolsin times past utilized
comparableracial preferences, butin November 1999, Governor
Bush established the One Florida Initiative. The One Florida
Accountability Commission: An Independent Review of Equity
in Education and Equity in Contracts Components of One
Florida, June 2002 <http://www.myflorida.com/myflorida/
government/otherinfo/documents/executive_summary.doc>. One
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Horidaremovedracial or ethnic preferences, set-asides,andquotas
asacceptablepracticesfor grantingadmissontotheundergraduate
programsof thestateuniverstieseffectivefor Fall 2000, andtothe
graduateand professional programs effectivefor Fall 2001. /d. at
11; see Rule 6C-6.002(7), Florida Administrative Code (2002).
This race-neutral admissions policy in Florida s State University
System anticipated, andisinaccord with, the Eleventh Circuit’ sruling
in Johnson v. Board of Regents of University of Georgia, 263
F.3d 1234 (11" Cir.2001), which invalidated auniversity’ sracially
preferential admissions policy.

Floridathereforehasaninterestinthis Court’ sconsideration of
whether admissionsdecisionsmust bemadeonarace-neutra besis,
asthisCourt requiresin state contractingand employment casesin
theabsenceof present evidenceof theeffectsof pastdiscrimination.
Floridacan sharewiththeCourt that through theuseof race-neutral
means, it hasmaintained aState University Sy stemthat reflectsthe
rich diversity of Forida s population.

Thebest basis for diversity in higher education is not racia
preferencesand commensurately lower standards. | nstead, Horidal s
approachusestwo different methods. First, Floridahastaken steps
to develop ataented and diverse pool of university applicantsby
providingopportunitiesfor arigorouseduceationforal sudentswho
so choose. Second, Floridahasprovided dterndive but race-neutral
meansof admissionto those studentswhoarestrivingforexcellence,
but who may have been disadvantaged by alack of educational
opportunities.

FloridaurgesthisCourt toreversethelower court decisions
andclarify that universty admissonsdecisons, likestatedecisonsin
thecontractingand employment contexts, must be madeonarace-
neutral basi sabsent evidence of presenteffectsof past discrimination.
Theresults of theOneFloridal nitiativedemongratethat thegod of
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diversity can be attained without resorting to racially preferential
policies.
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SUMMARY OF ARGUMENT

Floridaiscommitted to theparamount value of maintaining
diverseingtitutionsof higherlearning. Theissue, of course,ishow
best to attain that diversity. Our Constitution demands that the
government treat each individual with equal dignity and respect,
regardless of his or her race or ethnicity. To give effect to this
prindple thisCourt hasprevioudy hdd that government may dassify
itscitizenson thebasis of raceonly when absolutely necessary to
remedy the present effects of past discrimination. Wygant v.
Jackson Board of Education, 476 U.S. 267, 274(1986); Adarand
Constructors, Inc. v. Pena, 515 U.S. 200, 237 (1995); City of
Richmond v. JA. Croson, 488 U.S. 469, 511 (1989); U.S. v.
Paradise, 480 U.S. 149, 170-171 (1987). We urge the Court to
aoply thisrigorousstandard in thecontext of higher educationand
thereby invalidatetherace-based admissionspoliciesat issueinthis
case.

Florida'sexperienceunder Governor Jeb Bush'sOneFlorida
Inititivedemonstratesthat diversity can beattained throughrace-
neutral means. Respect for theprindpleof non-discrimination need
not comeat theexpenseof maintaningradally andethnically diverse
institutionsof higherlearning. Inthetimes nceFloridaadoptedrules
prohibitingitsuniverstiesandgraduate schoolsfrom considering race
inadmissionsdecisions, the overall minority composition of those
inditutionshasremai ned steady and perhapsevenincreased. Horida
hasaccomplished thisresultthrough policiesthat develop students
abilitiesto meet the chalenges of higher education and that offer
focused assistance to students, regardless of race, who are

underprivileged.

Horidasability to achievediversty through race-neutra means
strongly suggeststhat therace-consciousadmissonspoliciesat issue
herearenot narrowly-tailored to meet thar purported ends. Butthis
Court has long required that government-sanctioned racia
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classfications be narrowly talored to achieve a compeling
governmentinterest. Thisfailureto meet the Court'snarrow-tailoring
requirement should befatd tothecongtitutionality of theprogramsat
issuein this case.

Inany evant, dthoughthey arepurportedly designedtofurther
thegoal of viewpoint diversity, thepolicies at issue appear to seek
racial and ethnic diversity for itsown sake. Thisinferenceseems
inescapabl e, giventhat thepoliciesassign preferencesbased soldy
onraceor ethnicity, regardlessof the gpplicant’ sparticular viewsor
lifeexperiences. ThisCourt hasalready rejected similar daimsthat
thepursuit of racial and ethnicdiversity--inand of itself--condtitutes
acompellinggovernmentinteres. Diversity thusdefined isno more
compelling an interest in the context of higher education.
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ARGUMENT

The pertinent question beforethis Court in both Grutter v.
Bollinger, 288 F. 3d 732, (6" Cir. 2002), cert. granted, 123 S.Ct.
617 (2002) and Gratz v. Bollinger, 122 F. Supp. 2d 811, (E.D.
Mich. 2000), cert. granted, 123 S.Ct. 602 (2002), iswhether the
University of Michigan’ suseof racial preferencesinuniversity and
law school admissionsviolates the Equa Protection Clauseof the
Fourteenth Amendmentand Title VI of the Civil RightsAct of 1964,
42U.S.C.82000d. AsPdtitioners’ briefscomprehensively address
theconstitutionality of thespecific Michigan programs, thisbrief will
focus on Florida's experience in implementing race-neutral
admissions programswhileincreasingeducationd opportunitiesfor
itsdiverse population. Floridawill arguethat racially preferential
admissions programs are not required to develop adiverse Stae
Universty System, and that such programsareno moreconstitutiona
than similar decisions in the context of state contracting or
employment.

I. FLORIDA’S EXPERIENCE
DEMONSTRATES THAT DIVERSITY IN
A STATE UNIVERSITY SYSTEM IS
ATTAINABLE BY RACE-NEUTRAL
MEANS.

The primary goal from Florida’s perspectiveis that al of
Florida'sstudentsbeprovided the necessary educational toolsand
havetruly equal educational opportunitiesavailabletothem. This
empowermentandequa opportunity will thenresultinadiverseState
University System. Thisisacontinuingchallenge,asHoridaisan
increasingly diverse and growing state. From 1990 to 2000, the
state's population increased from approximately 13 millionto 16
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million people! Inthepasttenyears, Florida'sHispanic:American
population hasnearly doubled,fromanestimated 1.5millionto 2.8
million. Id. Floridais now hometo one out of every thirteen
Hi spani c-Americansinthecountry > Overthesameten-year period,
HoridasAfrican-American populationgrew steadily from 1.8million
to 2.4 million. 3

Withsuchrichdiversty, Florida’ sstateuniversitieswill benefit
fromtheability to tap atalented and diverse pool of studentswho
have been provided withtheeducationd tools needed to meet the
challengesof higher education. Thegod istovaidateevery sudent’ s
ability tostriveforand participatein highereducation. Thispolicy will
result in a diverse student body that reflects equal student
opportunity.

YU.s. Census Bureau, 2001 Supplemental Survey Profile, (last modified
December 16, 2002) <www.census.gov/acs/www/
Products/Profiles/Single/2001/SS01/ Tabular/040/04000US121.htm>, U.S.
Census Bureau, 1990 General Population and Housing Characteristics,
(last visited January 13, 2003) ,
<http://factfinder.census.gov/servlet/BasicFacts
Table? lang=en& vt name=DEC_1990 STF1_DP1&_geo_id=04000US12>

2U.S. Census Bureau, 2001 Supplemental Survey Profile, (last modified
December 16, 2002) <http://www.census.gov/acs/www/Products/
Profiles/Chg/2001/SS01/Tabul ar/010/01000USL.htm>, U.S. Census Bureau,
2001 Supplemental Survey Profile, (last modified December 16, 2002)
<www.census.gov/acs/www/Products/Profiles/Single/2001/SS01/
Tabular/040/04000US121.htm>.

3U.S. Census Bureau, 2001 Supplemental Survey Profile, (last modified
December 16 2002) <www.census.gov/acs/www/Products/Profiles/
Single/2001/SS01/Tabular/040/04000US121.htm>, U.S. Census Bureau, 1990
General Population and Housing Characteristics, (last visited January 13,
2003), <http://factfinder.census.gov/servlet/BasicFacts
Table? lang=en& vt name=DEC_1990 STF1 DP1& geo_id=04000US12>.
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A. Florida's State University System Has
Adopted Race-Neutral Admissions Policies
And Continues To Be Racially And
Ethnically Diverse.

Governor Bush proposed his One Florida Initiative in
November, 1999andrequested that therulesgoverning admissions
into theStateUniversity System bemodifiedto prohibit preferential
admissions on the basis of race or gender. The State Board of
Education approved thesemodificationson February 22,2000. The
undergraduaterulewaseffectivefor Fal 2000admissions, andthe
graduate and professional rule was effective for Fall 2001
admissions. See Rule6C-6.002(7), FloridaAdministrative Code
(2002). Prior to these rule changes, various universities and
programswithintheuniversity systemhad usedracial preferences.
See NAACP v. Florida Board of Regents, Final Order, July 12,
2000, <http://www.doah.state.
fl.usfinternet/search/detail.cfm?CaseNo=00-000952& URL String=0
> a1 105, rev’d, 822 So. 2d 1 (Fla. 1st DCA 2002), appeal
docketed, No. 02-1878 (Fla. Sup. Ct. Aug. 22, 2002).

Sincetheimplementation of the One Floridapolicy of race-
neutral admissionsin higher education, Florida's StateUniversity
System hasmaintained ethnic and racial diversity withinitsoveral
studentbody. The One Florida Accountability Commission, at
Chart 3, <http://www.myflorida.com/myflorida/
government/otherinfa/ppts/enrollment2.ppt> (June17,2002). Inthe
last year priortotheeffectivedate of Florida snew policy of race-
neutrality (1999-2000), the percentage of minority first-time-in-
collegestudentsenrolledin Floridd sundergraduateinstitutionswas
36.6%. Two years later that percentage is 36.68%. Id. Thus,
although someindividual universtiesshowedincreasesin minority
enrolimentwhileothersshowed adecrease, the overal representation
of minoritieswithintheStateUniversity Sysem hasremained stabl e.
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FloridaStateUniversity andtheUniversty of Floridaarethe
State University System’s flagship universities. Following its
implementation of a race-neutral admissionspolicy, FloridaState
University’ sminority enrollment increased. FloridaState'sAfrican-
American student enrollment rose from 11.01% in 1999-2000 to
11.85% in 2001-2002, again of almost an entire percentage point.
One Florida Accountability Commission, a Chart 7,
<http://www.myflorida.com/myflorida/government/
otherinfo/documents/enroliment3.xIs>HoridaState University’ s
Hispani c-American student enrollment increased from 8.74%to
12.85% during the same period. /d. Minority representation did
declinedlightly at the University of Florida, from 9.95% in 1999-
2000to 7.15% in 2001-2002 for African-American students, and
from 11.38% to 11.13% for Hispanic-American students. /d.
However, even with this decline, theuniversity has maintained a
significant minority representation.*

Diversity ingraduateand professional school enrolIment has
remained steady aswell. Infact, thestate’ sgraduate, medicd, and
businessschoolsareenrolling approximately thesameor agreater
number of minority students as in the past. One Florida
Accountability Commission, at Chart 4,
<http://www.myflorida.com/myflorida/government/otherinfo/
ppts/enroliment3.ppt> (June 17,2002). In the first year of the
implementation of Floridd srace-neutral admissionspolicy, system-
wideminority enrollmentingraduateprogramsincreasedfrom21.6
% in 2000-2001 to 24.95% in 2001-2002. /d. Only law school

4Prelirrinary admissions data shows that the African-American enrollment at
the University of Florida in 2002-2003 is up 43.26% from the previous year
while Hispanic-American enrollment has risen by 13.13%. System-wide
minority enrollment will remain steady at approximately 36%. See Governor’s
Press Release, September 6, 2002, <http://www.oneflorida.org/
myflorida/government/governorinitiatives/one_florida/enroll ment-9-6-

02.html>
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admissionsexperienced aslight decline of .03% (from 24.63%in
2000-2001 to 24.60% in 2001-2002). /d. However, the state has
just authorized two new law schools at Florida International
University (FIU) andFloridaAgricultura and Mechanical University.
Theseschoolswill increaseopportunitiesfor minoritiesto attend. By
way of example, the inaugural classa the FIU law school was44%
Hispanic-American and 8% African-American. FIU PressRelease,
August 16, 2002, <Http://news.fiu.edu/ releases/2002/08 16
law_convocation.htm.>.

B. Florida's Goal Of Providing All Students
Equal Opportunity For Educational
Achievement Is Accomplished By Better
Equipping All Students For Higher
Education.

Thebest way to haveaqualified and diversepool of students
avalableforadmissiontoingtitutionsof higher educationisto provide
themtheopportunity toacquirethenecessary toolspriorto seeking
admission. Concerned that many Floridastudentswerenot acquiring
thebasi ceducationa toolsfor higher educationandlifein generd,
Governor Jeb Bush and the Florida Legislature, in the summer of
1999, implemented the A+ Education Plan. Governor's Press
Release, November 2, 1999,
<http://sun6.dms.state.fl.us/eog_new/eog/
library/releases/ 1999/N ovember/leg_committee at+_11-2-99html>.
Whilethisplan has anumber of components, theoperationd premise
of the program is that every student can learn, and that an
accountability system must be implemented that identifiesthose
students who are making progress, as wdl as identifying those
students, dassesandschoolsthat arenot makingprogress. Schools
are assigned grades based on student achievement. In thisway,
teachers, administrators, and districtscan behed accountablefor
student achi evement, and resourcesand effortscan befocused onthe
most needy students. Then, inaddition to targetingmoreresources
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tothefalingschools, sudentsinschool sthat arefailing for twoyears
have the opportunity of transferringto abetter public school or a
privateschool. See Section 1002.38, FloridaStatutes (2002). The
planfocusesonimprovingachievement of all students, but particularly
thosestudentsamongthebottom 25%inevery school inthestate.
One Florida Accountability Commission a 11.

Theresultsof thisnew program of accountability, responsibility
andremediationwill not befully felt until ageneration of studentshas
passed throughthe systam. Nonethdess,incomparing student data
from 1998 to 2002, it is evident that already there has been
significantimprovement. Governor’ sPressRelease, Sept. 6, 2002,
< h t t p = [/ [ s u n 6 .
dms.gate.fl.us’eog new/eog/library/rel eases/ 2002/ September/ fcat-
9-6-02.html>. Thisisparticularly trueamongstudentsinthelower
grades, and especidly true among young minority students. /d.
Thereisevidencetha thestudent achievement ggp between minority
and non-minority studentsisclosingin Florida. Over thelast four
yearslearning gainsweremadeby dl groups, but African-American
and Hispanic-A merican studentsmadethemost progressin student
achievement. /d. Evidence of this progressis the fact that the
number of students scoring in the lowest level on the reading
subsection of the FloridaComprehensveAssessment Test (FCAT)
isdeclining. Id.

TheFloridaComprehensive Assessment Test isscaled from 1-
5. Thepercentage of non-Hispanicwhitesscoring at thelowest level
declined from 18%to 13%, thepercentage of Hispanic-Americans
declined from 42% to 27%, and the percentage of African-
Americans declined dramaticdly from 58% to 38%. Id. The
percentage of studentsscoring at least alevel 3 onthe FCAT, the
level equivalent to reading at grade level, is increasing. The
percentage of non-Hispanic whites scoring at level 3 or better
increased from 65%t0 74%, thepercentage of Hispanic-A mericans
increased from 38% to 56%, and the percentage of African-
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Americans increased from 23% to 42%. Id. While these
improvementshavebeendramatic, Floridarecognizesit still hasa
long way to travel on the road to educational improvement.

In addition to the A+ program, Florida aso expanded its
College Reach Out Program ("CROP"). See Section 1007.34,
Florida Statutes (2002). This program identifies disadvantaged
students, of whatever race, and strivesto preparethem for college
through anincreased number of tutors, homework clubs, andafter-
school and in-school academic enhancement strategies. CROP
projectsemphasi zetheimportance of continuousinteraction and offer
awide variety of activitiesand opportunitiesfor participants. One
Florida Accountability Commission, &t 15.

CROP presently servesapproximeatdy 8446 studentsthrough
elevenstate universities, twenty-six community colleges, and seven
independent colleges and universities. Id. Approximately 75%
(6,325) of these students are African-Americanand 9% (745) are
Hispanic-American. Id. Initia studieshave shownthatthe CROP
programissuccessfully improving theeducational preparationand
motivation of poorand educationally disadvantaged students. For
example, in the 1998-1999 school year, 87% of the high school
seniorsserved by CROPreceived astandard diploma, compared to
71% of therandom samplestratified on thebasis of raceandincome.
1d.Of theCROPstudentswho graduated, 72% went onto pursue
apostsecondary education, comparedto only 44% of therandom
sample. /d. at 16.

Somedisadvantaged studentshavenever even considered tha
collegemight be an option for them. These students may beless
likely to take the SAT or ACT as a prerequidite for college
admissions. However, sudentswho takeexaminationssuch asthe
Preliminary SAT/Naiona Merit Scholarship Qudifying Test, are
morelikey totaketheSATor ACT and continueonto college, but
thecost of taking theseprdiminary examinationsmay havebeena
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bar to some. FloridathereforemadethePreliminary SAT/National
Merit Scholarship Qualifying Test (PSAT/NMSQT) andthePLAN,
which is a tenth grade pre-college test offered by ACT, Inc.,
avalable a no cost to dl students, and has publicized this
opportunity. Id. at 17.

Providing this test free of charge obviously removes the
previouscost barriersthat hindered economically disadvantaged
students.Beforethe OneFloridalnitiative, thetest wasadministered
only tothosewhowerealready aspiring togoto collegeand could
afford the test fee. Now it isavailableto dl students. /d. These
effortshaveresultedinatwo-year increaseof 176%inthenumber
of African-Americansand an increaseof 256% in the number of
Hispanic-AmericanstakingthePSAT./d. at 18. It dsohasresulted
inaone-year increaseof 221%inthenumber of African-Americans
andanincreaseof 243%inthenumber of Hispanic-Americanstaking
the PLAN test. /d.

In 2000, Horidaentered into a partnership with the College
Board as part of a comprehensive program to expand advanced
placement coursesand encouragestudentstoenroll inthem. /d. at
21. The program also was designed to help prepare students for
successin collegepreparatory coursesandfor collegeadmissions
through mentoring, tutoringandtest preparation activities. /d. The
partnership also included the Florida Education Fund's thirteen
Centersof Excellence, which arecommunity-based centerswhose
missionistoidentify and motivatehistoricaly under-represented and
disadvantaged dementary and secondary studentsto pursuehigher
education. /d. at 22. With the help of these centers, the College
Boardisableto offer community-based SAT preparation coursesfor
college-bound studentsacrossthestate. /d. Theseclassesareheld
invariousschoolsandchurchesindisadvantagedareas, and thestate
hasintensifieditseffortstoinformthe public of theseopportunities.
Id.
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In order to accommodate the anticipated increases in
achievementandtheinterestin college preparatory courses, Forida
has expanded its Internationad Baccalaureate® and Advanced
Placement coursesfor 11" and 12" gradestudents. /d. at 24. These
courses provide an excellent opportunity to gain an advantagein
collegeadmissionsandto enhanceretention oncethere. OneFlorida
haschalenged schoolsto getthemessageout and encouragemore
participation in Advanced Placement courses, especially among
traditionally under-represented students, such as minorities. /d.
Teachersindisadvantaged areasarereceiving technical assistance
andtraininginan effort toincreasethenumber of teachersavail able
and certified to teach Advanced Placement courses® /d. at 25.

Asaresult of these efforts, participationinthesecourseshas
grealy increased, as has the number of students who pass the
Advanced Placement testsandexams. 7d. Minority participationin
these courses and the minority passage rate have outpaced the
increases of non-minorities over thelast two years.” Id. at 25-27.

5The International Baccalauweate Proggam is a demanding two-year
international pre-university course of study leading to rigorous examinations,
successful completion of which results in the awarding of the International
Baccalaureate Diploma. See § 1007.27(8), Fla. Stat.

®Florida Advanced Placement teachers also receive afifty dollar per student
bonus up to a maximum of $2,000 for each student taught by that teacher who
scores at a proficient level on the College Board Advanced Placement
Examination. An additional $500 bonus may be earned by teachers at low-
performing schools that have at least one student that scores a a proficient
level on thetest. See Section 1011.62, Florida Statutes (2002).

In the past year, the number of African-American students taking Advanced
Placement tests in Florida rose by 21%, and the number of Hispanic-
Americans taking the tests rose 22%. See Tampa Tribune, Bush: Data shows
Increase in Black Students Taking Advance Placement Tests, Oct. 23, 2002,
<http://www.oneflorida.org/myflorida/government/
governorinitiatives/one_florida/articles/test.html >
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Thequdity of examination and test scorescontinuesto improveas
well, whilemoreand moreminority sudentsareearning scoresthat
qualify for college credit. /d.

Additionally, the Florida Virtual School providesan online
aurriculum of advanced placement coursesto sudentswhomay not
haveaccessto suchcoursesattheir schools. /d. at 19. Most of these
studentsattend rural or inner-city schoolsthat haveyettoexpand
their advanced placement courseopportunities./d. at 20. Minority
enrollmentinFloridaVirtua School classeshasclimbed fromjust
over 200 in 1999-2000 to over 1200 in 2001-2002 and continues
to grow. Id.

One Florida has also cdled on every public and private
community collegeand four-year ingtitution toform Postsecondary
Opportunity Alliances. Id. at 27. These partnerships with low
performingelementary, middleand high school sinhigh poverty aress
involvetutoringof students, teacher training, andincentivesto push
forhigherachievementandaspiration. /d. Theeffortsof thestudents
andfaculty of thecollegesand universtiesthat haveparticipatedin
these alliances have produced noticeable improvements in the
standardized test scores and gradesreceived by the schoolsbeing
assisted. Additionally, thecollegesand universitiesareabl etotarget
andwork with potential postsecondary studentsat anearlierage. /d.
at 28-29.

OneFloridahasalso placed agreater emphasison funding for
mentoring programsthat currently exist throughout thestate. /d. &
30. In 2001, the state partnered with over 300 organizations to
provideregulartutoring and mentoringto K-12 studentsby 72,579
mentors. /d. Another 42,981 mentorsprovided servicesthrough
other community-based organizations. /d.

All of these programs are premised ontheideathat thebest
way toensure minority participationinall areasof higher education
isto providethesameopportunitiesand support todl studentsand
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tohold minority studentstothe samestandardsasdl other students.
Asnoted, whileFloridaismaking significant progressintheseareas,
wehavenotyetarrived, particularly withregardtostudentsdready
intheupper grades. Inrecognitionof thisfact, Floridadetermined
that certan studentswho had been educationally disadvantaged, but
whowerestill strivingtodothar best, should, withoutregardto their
raceor ethnicorigin, beextended assstanceingainingadmissionto
theStateUnivarsity System. Again, Floridaextendedthisassstance
on arace-neutral basis.

C. The Goal Of Providing All Students Equal

Opportunity For Educational AchievementIs
Accomplished By Recognizing That Some
Students, Without Regard to Racial or
Ethnic Background, Have Been
Disadvantaged In Educational
Opportunities.

The achievement gap that developed between the scores of
non-Hispanicwhiteand minority studentsfrom thedecadesof the
‘soft bigotry of low expectations' demonstratesthat thereis still a
need to extend a helping hand to students, many of whom are
minority students, whomay not haveenjoyed thesameopportunities
foreducational excellence. With that inmind, asignificant part of
Horidaseffort tomaintain equal educational opportunity, especidly
for those students further along in the educational system and
currently at a disadvantage, was the Talented Twenty Program.
Through thisprogram, Floridabecametheonly statein Americato
guaranteestateuniversity admissiontoal of itspublic high school
students who graduate in the top 20% of their class. Id. at 5.
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Students must have completed the required 19 credits of course
work and havean SAT or ACT score. Rule 6C-6.002(5), Florida
Adminigrative Code (2002). There is no minimum test score
required. Id.

The Talented Twenty Program was designed to improve
postsecondary opportunities for minorities and all students by
guaranteeingadmissiontothetop studentsat every school, whether
they graduated from a high school that had the best or the worst
academicstandardsinthestate. Inthisway, top studentsfromthe
poorest district have the same opportunity of admission as top
students from the most elite school. It isunlikely that students
graduatinginthetop 20 percentof their classfromthestate’ sbest
schools need the guaranteed admission of the Talented Twenty
Program, as they would be otherwise admitted. The program
therefore wasintended to benefit studentsat poorer schoolswho
may have striven to do their best, but who still needed assistance
gaining admission to the state university system. 8

In conjunction with the Taented Twenty Program, the
University of Florida has instituted a " Talented 5%" program,
guaranteeing admission into theUnivergty of Floridafor thetop
guarter of the Talented Twenty Program. /d. at 34. Becausethe
University of Floridahasjustingtituted thisprogram, itistoo early to
analyze fully itsimpact.

Florida also has developed a unique "2+2" system which
assures that a student who successfully completes an associate
degreeprogram at acommunity collegeisguaranteed admissioninto
a state university as if he or she had initially attended a state
university. See Section 1607.23, FloridaStatutes see also Rule6A-

8Florida additional ly increased need- based financial ad for the year 2000-2001
by 43.5% and has cortinued to increase such aid since that time. One Florida
Accountability Commission at 36.
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10.024 FloridaAdministrative Code(2002). Thisisaccomplished
through asystem-widearticulation agreement and acommon course
numbering system granting the transfer of credit obtained in a
community collegetoauniversity. TheCommunity CollegeSystem
hasan openadmissionpalicy for studentsmeeting basic admission
criteria. Thus, even students from the most disadvantaged
backgroundsmay ultimately gain university admissions. The2+2
sysemfurther providesthe opportunity for dl studentstoobtaina
four-year degree, evenif they werenotinitially admitted intoagae
university.

I. FLORIDA'S EXPERIENCE
DEMONSTRATES THAT A RACIALLY
PREFERENTIAL ADMISSIONS
PROCESS CANNOT PASS
CONSTITUTIONAL MUSTER.

Theadmissionspoliciesat the University of Michigan'sLaw
School andthe Collegeof Literature, ScienceandtheArtshavebeen
setforthingreater detail by thepartiesto thiscase, and Horidasees
no need to further detal such policies. For purposes of this
argument, it isenough to say that theadmissionspoliciesin both
schools, liketheadmissions policies formerly in place at Florida
universities, userace asafactor that can improve certain minority
applicants’ chancesof beinggranted admission. Someemphasishas
been placed by thelower courtsuponracial preferencebeingonly
oneof many factorsconsidered in granting admission. The Sixth
Circuit suggested that by using race as one of many factors,
Respondents’ policieswere"virtually indistinguishable" fromthe
"Harvard plan” notedin JusticePowd|'sopinionin Regents of the
University of California v. Bakke, 438 U.S. 265 (1978), and
were, therefore, constitutionally permissble. Grutter, 288F.3d at
747.
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Whilethereismuch beforethis Courtintheway of argument as
totheholdingandsignificanceof JusticePowdl'sopinionin Bakke,
a program’ s similarity to the “Harvard plan” should not be a
guaranteeof itsconstitutionality. Anadmissonsdedsionisabinary,
yes/no decision, andassuch,any racid preference could be sufficient
to trip the admittance switch.

Respondents admissionspoliciesgavepreferencesonthebasis
of raceor ethnicity, andappear tohave simply assumedthat those
categories necessarily corresponded to particular viewpoints.
Respondents’ assumption that effortsto provideracial diversity
equateto viewpoint or academic diversity isproblematic. Asthis
Court noted inMiller v. Johnson, 515 U.S. 900, 920 (1995), when
astateactor makesan assumptionthat membersof aparticularrace
think alike or share the same politica viewsit engagesin “racid
stereotyping a oddswith equal protection mandates.” See also
Metro Broadcasting v. F.C.C., 497 U.S. 547, 602 (1990)
(O Connor, J., dissenting).

Understanding, therefore, that the matter beforetheCourtis
oneof classification based onimmutableracial characteristics, the
Court'sanalysisisthesameunder both the Equal Protection Clause
of theFourteenth Amendment and TitleV | of the Civil RightsAct of
1964, 42 U.S.C. 8§ 2000d. Adarand, 515 U.S. a 234, (citing
Fullilove v. Klutznick, 448 U.S. 523 and n. 1 (1980)); U.S. v.
Fordice,505U.S.717,732n.7 (1992). Theunderlying purposeof
the Equal Protection Clause of the Fourteenth Amendment "isto
prevent the States from purposefully discriminating between
individudson thebasisof race." Shawv. Reno, 509 U.S. 630, 642
(1993) (citing Washington v. Davis, 426 U.S. 229, 239 (1976)).
This Court hasclarified that courts must apply the strict scrutiny
gandard when evaluatingdl racid classifications, including thosethat
may be considered benign. Adarand, 515 U.S. at 226; City of
Richmond v. J.A. Croson, 488 U.S. 469, 493 (1989).
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Under the Court's strict scrutiny analysis there are two
guestionsthat must beanswered intheaffirmativein order for any
chdlengedracid classificationtobeconstitutional : 1) doesit servea
compelling state interest? and 2) is it narrowly tailored to the
achievement of that interest? Adarand,515U.S. at 227. Theparty
implementingthedassfication bearstheburden of provingthatthe
racial classificationisnarrowly tailoredto serveacompdlinginterest.
Croson,488U.S.a510-511. AsFlorida'srace-neutrd policiesand
diverseresultsdemonstrate, theadmissionspoliciesa issuein this
case do not withstand the burden of strict scrutiny.

A. A System Of Racially Preferential
Admissions Is Not Narrowly Tailored To
Accomplish Diversity, And Is Therefore
Unconstitutional.

Floridabdievesindiversty. However, thefact that Floridahas
developed arace-neutral way to accomplish thegoaswhich the
Respondentsarepursuing speaksdirectly to thequestion of whether
the Respondents’ policies are narrowly tailored.

Evenassumingthat thediversity thet theUniversity of Michigan
isattemptingto achieve constitutesacompelling stateinterest, its
race-conscious admissions policies are not narrowly tailored to
accomplish that interest. The Sixth Circuit "found” that "the Law
School ha[d] adequately considered race-neutral aternatives."
Grutter,228F.3dat 750. However, theresultsof Horida'spolicies
call into question this finding and provide evidence that diverse
institutionsof higher education can beattainedthrough race-neutra
means. |f acompellinginterest may beservedwithoutresorttoracia
clasdfication, arace-based programisby definition not narrowly
tailored. Johnson, 263 F.3d at 1259. Indeed, this Court has
established that the efficacy of alternative remedies, including
race-neutral policies, is afactor to be considered in determining
whether astateracial classificationisnarrowlytailored. Paradise,
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480 U.S. a 171. See also Johnson, 263 F.3d at 1252; Tuttle v.
Arlington County School Board, 195 F. 3d 698 (4th Cir. 1999);
In re Birmingham Reverse Discrimination Employment
Litigation,20F.3d 1525 (11th Cir.1994). Thecurrent diversity of
theStateUniversity System under race-neutral admissionsstandards
demonstrates that theprogransoutlined by Florida, such astheA+
Education Plan, theTdented Twenty Plan, theUniversity of Florida's
5% Plan,andthe2+2Plan,are methodsthat may be used to arrive
at aracially diverse higher education system.

Horida's programs, and theprinciplesthat they advance, are
morethanjust "another" way of accomplishingtruediversty. They
provide abetter way. Floridas plan is better in that it no longer
accepts the lack of quality in the public schools that serve our
underprivileged children; better becauseit recognizesthe need to
provide mentoring, tutoring, and other extra attention to those
underprivileged children and their teachers; better because it
encourages all students regardless of race or economic status to
aspire to post-secondary education; better because it no longer
acceptsaseparate standard on the basis of race; better becauseit
focuseson providing dl raceswiththeopportunity to meet common
standards; andfinally, better becauseit looksforwardto aday when
racial classficationsand separatestandardsarenolonger deemed
necessary by anyone.

The ultimate god of the Equd Protection Clause of the
Fourteenth Amendmentwasto put anendtoracially motivated sate
action. Hopwood v. State of Texas, 78 F.3d 932, 947-948 (5"
Cir. 1998). Forida's plan effectively accomplishes this goal by
endingracia classifications, butinaway that continuesto provide
diversity in higher education and equa educationd opportunitiesthat
will close the achievement gap.

B. TheJustification For Diversity Based Solely
Upon A Public Policy Argument, Without A
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Showing That It Is Necessary To Correct
PastDis crimination, I's Insufficient To Meet
The Compelling Interest Requirements.

This Court hashdd incontextsother than higher educationthat
inorder to meet thecompdlinginterest standard, any classfication
based on racerequiressomeshowing of prior discrimination by the
governmenta unit beforelimited useof racid classificationisal lowed
asabasisfor decisonmaking. Wygant, 476 U.S. at 274; Croson,
488 U.S. at 500. In the educational context, Bakke cannotbesad
toclearly holdtothecontrary, nor should theequa protectionclause
be satisfied by anything less.

JusticeStevens, in hisdissent in Wygant, arguedthatitisnot
necessary tofind theexistenceof past discriminationto support race-
based action withregardto employment dedsionsaffecting teachers.
Hesuggested that the Court should simply consider whether the
guestioned action advancesthe " publicinterest,” and whetherthe
manner inwhich it is pursued justifies any adverse effectsonthe
disadvantaged groups. Wygant, 476 U.S. & 313. That argument
wasrg ectedby the Court. ThisCourt specifically indicated that such
a theory has no logicd stopping point, and would allow
discriminatory practiceslong past the point requiredby any legitimate
remedial purpose. Id. a 275.

Thereisnovdidreasontojustify thisCourt'suseof adifferent
testfordetermining whether diverstyisacompdlinginterestwithin
thestudent body of auniversity asopposed to other areas. Racial
diversity isnomorecompellingagod inthehigher education context
than in the context of other institutions or areas of state decision
making, includingthoseuponwhichthisCourt hasalready ruled (i.e.,
government contracting and faculty layoffs). Adarand, 515U.S.
200, 226 (1995); Croson, 488 U.S. 469 (1989); Wygant v.
Jackson Board of Education, 476 U.S. 267 (1986).
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CONCLUSION

Amicus respectfully request that this Court reverse the
decisions of the court of appeals.
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