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STATEMENT OF INTEREST OF AMIcUuS CURIAE
AND INTRODUCTION?

The Rutherford Inditute is an internationd non-profit civil
liberties organization headquartered in Charlottesville, Virginia
Founded in1982 by its President, John W. Whiteheed, the Indtitute
specializes in providing free legd representation to individuds
whose civil liberties are threatened or infringed and ineducating the
public about condtitutionad and humean rights issues.  Attorneys
afiliatedwiththe Inditute have represented parties beforethe Court
in numerous First Amendment cases such as Good News Club v.
Milford Central School Didtrict, 533 U.S. 98 (2001), Frazee v.
Dept. of Employment Sec., 489 U.S. 829 (1989) and Arkansas
Educational Televison Comm'n v. Forbes, 523 U.S. 666
(1998). Thelndtitute hasasofiled briefs asan amicus of the Court
on many occasions. Inditute attorneys currently handle over one
hundred cases nationdly, induding many First Amendment cases
that concern the interplay between the rdigion clauses of that
Amendment.

The Rutherford Inditute is participating as amicus herein
because it regards the case as an extraordinary opportunity for the
Court to confirm and uphold the overwhdming weight of its own
dicta supporting the conditutiondity of the public recitation of the
Pledge of Allegiance and to articulate a clear and higoricaly vaid
vison of the Edablisiment Clause that would permit State

1 Amicus curiae The Rutherford Institute files this brief by consent

of counsel for all parties. Copies of the letters of consent are on file
with the Clerk of the Court. Counsel for The Rutherford Institute
authored this brief in its entirety. No person or entity, other than the
Institute, its supporters or its counsel, made a monetary contribution
to the preparation or submission of this brief.
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education offidds to commemorate in public ceremonies and
patriotic practicesthe decidedly thedic origin of the Americanform
of government and conception of rights. Petitioner’s case also
presentsthe Court witha historic opportunity to consider and apply
the precedential weight of the Declaration of Independence asthe
written spirit animating the Congtitutionand the philosophica charter
of the Bill of Rights and the Establishment Clause thereof.

SUMMARY OF ARGUMENT

The Court’s amicus believes Petitioner’ s case offersthe Court
arare opportunity to address a longsanding tension between the
Court’s evalving modern Edablishment Clause jurisprudence and
certain conflicting dictainolder cases suchas Everson v. Board of
Education, 330 U.S. 1 (1947). Insofar as Everson and its
progeny have been interpreted to prohibit federa and state
governments fromrecognizing and afirming the theidtic origin of the
American conception of politicd rights in civil ceremonies such as
the Pledge of Allegiance, such interpretations should be repudiated
in favor of a more higtorica understanding of the meaning and
purpose of the Establishment Clause that permits the principle of
non-establishment to inform, rather than oppose, government
commemoration of America s rdigious heritage.

ARGUMENT

I. THE CIirculT COURT’S APPLICATION OF THE
SUPREME COURT’S THREE ESTABLISHMENT TESTS
CONTRAVENES THE COURT’S OWN CONSISTENT AND
ExpLiciT DicTA THAT PuBLIC ScHOOL RECITAL OF
THE PHRASE “UNDER GoOD” IN THE PLEDGE OF
ALLEGIANCE DOESNOT OFFEND THE ESTABLISHMENT
CLAUSE.



InNewdowv. Elk GroveUnified School District, et al., 292
F.3d 597 (9" Cir. 2002), the Ninth Circuit concluded that
Petitioner Elk Grove School Didrict’s requirement that public
school teachers lead willing students in the Pledge prior to the
beginning of each school day conditutes an impermissble
edtablishment of religion due to the Pledge’ sindusionof the phrase
“under God.” In s0 holding, the Ninth Circuit explicitly regected
dicta in four semind Edtablishment Clause cases that stated that
recitation of the phrase “under God” in the Pledge of Allegianceis
conditutiondly permissble.  See County of Allegheny v.
American Civil LibertiesUnion, 492 U.S. 573, 602-603 (1989)
(“Our previous opinions have consdered indictathe motto and the
pledge, characterizing them as consistent with the proposition that
government may not communicate an endorsement of reigious
belief.”); Lynch v. Donndly, 465 U.S. 668, 676 (1984)
(O’ Connor, J., concurring) (“Other examples of reference to our
reigious heritage are found in... the language ‘ One nation under
God," as part of the Pledge of Allegiance to the American flag.
That pledge is recited by many thousands of public school children
—and adults—every year.”); Abington Sch. Dist.v. Schempp, 374
U.S. 203, 303-304 (1963) (Brennan, J.,, concurring) (“The
reference to dvinity in the revised pledge of dlegiance...for
example, may merdly recognize the higtorica fact that our Nation
was believed to have been founded ‘ under God.” Thusreditingthe
pledge may be no more of a religious exercise than the reading
adoud of Lincoln's Gettysburg Address, which contains an dluson
to the same higtorical fact.”); and 374 U.S. at 306-308 (Goldberg,
J., joined by Harlan, J., concurring) (citing Engel v. Vitale, 370
U.S. 421, 435 (1962)) (“ Thereis of course nothingin the decison
reached herethat is incondstent with the fact that school children
and others are officialy encouraged to expresslove for our country
by redting higoricd documents such as the Declaration of



I ndependence which contain references to the Deity or by singing
offigdly espoused anthems which include the composer’'s
professons of faith in a Supreme Being, or with the fact thet there
are many manifestations in our public life of bdief in God. Such
patriotic or ceremonia occasions bear no true resemblance to the
unquestioned rdigious exercisethat the State...has sponsored inthis
indance.”); Engel, 370 U.S. at 435.

Instead of heeding the impliat counsdl of the thirteen Justices
who signed on to these opinions &firming the Pledge,® the Ninth
Circuit determined instead to conjure up and apply atomigticdly its
own ahistorical versons of the Court’ s three Etablishment Clause
tests — the Lemon test, aticulated in Lemon v. Kurtzman, 403
U.S. 602 (1971); the “endorsement” test, firg set forth in Lynch,
supra, 465 U.S. at 690 (O’ Connor, J., concurring) and clarified in
Allegheny, supra, 492 U.S. at 592-94; and the “coercion” test,
firg delineated in Allegheny, 492 U.S. at 659-63 (Kennedy, J.,
dissenting) and rearticulated in Lee v. Weisman, 505 U.S. 577
(1992). Applying Lemon, the Ninth Circuit determined that the
Schooal Didgtrict’ spolicy hasthe condtitutiondly impermissible effect
of advancing religion over irrdigion, insofar as the phrase “under
God,” initsview, expresses a preference for theilsm over atheism.
Newdow, 292 F.3d at 611. Applying the endorsement test, the
Ninth Circuit hed that the policy condituted an impermissible
“endorsement of religiousideology by the government.” Id. Fndly,
applying the coercion test, the Ninth Circuit concluded that the
policy impermissibly “placgd] sudentsinthe untenable position of

2 See Newdow, 292 F.3d at 614 (Fernandez, J., dissenting) (noting
that “Chief Justice Burger, Chief Justice Rehnquist, and Justices
Harlan, Brennan, White, Goldberg, Marshall, Blackmun, Powell,
Stevens, O'Connor, Scdia and Kennedy have so recognized” the
congtitutionality of the phrase “under God” in the Pledge).
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choosing between participating inan exercise with religious content
or protesting.” Id. at 608.

As a matter of pure judicid logic, divorced from the plenary
historica support for the Pledge noted by the Court in the cases
cited above, the Ninth Circuit's reading of the Court’s First
Amendment jurisprudence at first glance appears — at least with
regard to the Lemon and endorsement tests— on the surface to be
defensble. However, in gopplying these tests at the expense of the
tremendous weght of Supreme Court dicta affirming the
condtitutiondity of the Pledge, the Ninth Circuit falled to recognize
that the spirit of condtitutiond jurisprudence is not conveyed through
immutable formulae.  Rather, as this Court has cautioned,
condtitutional testsaremoreakin to heavenly bodiesthat courts may
use to navigate treacherous theoretical waters. Hunt v. McNair,
413 U.S. 734, 741 (1973) (caling the three prongs of the Lemon
test “no more than helpful sgnposts’). Navigationd stars provide
direction, but when used indiscriminately and without reference to
contextual surroundings, they may drive a ship upon areef. The
Court of Appeds has done just that by ignoring a plethoraof clear
extant High Court guidance on the Pledge. It has fdlen to this
Court to set the record draight and confirm the unequivoca
afirmations of thirteen Supreme Court Justices across four
decades, which dearly indicate that state-led recitation of “under
God” inthe Pledge of Allegiance doesnot violatethe Establishment
Clause.

II. THE COURT SHOULD RESOLVE THE TENSON
BETWEEN THE COURT'S THREE ESTABLISHMENT
TeESTSAND ITS OWN PRONOUNCEMENTS ON THE
CONSTITUTIONALITY OF THE PLEDGE By
REPUDIATING THE DICTA OF EVERSON V. BOARD
OF EDUCATIONTHAT HAVEBEEN INTERPRETED TO



ProscriBE GOVERNMENT COMMEMORATION OF
THE ROLE OF RELIGION IN PuBLIC LIFE.

One approach by which this Court might embrace the
ovewheming guidance of its own dicta and uphold the
condiitutiondity of the Pledge of Allegiance is articulated by the
holdingin Marsh v. Chambers, 463 U.S. 783 (1983). InMarsh,
the Court upheld Nebraska s legidative chaplaincy on the grounds
that it was a reflection of an “unbroken practice” that for “two
centuries’ had survived unchdlenged and, thus, had gainedtheforce
of postive law. Id. a 795. The Court could follow the path of
Marsh in the indant case by reasoning that public recital of the
Pledge before each school day isanintensdy patriotic practice that
has, over the course of the one hundred and eleven years Snceits
inauguratior? and for the last fifty years sinceit took on the words
“under God,” been thoroughly and inextricably woven into “the
fabric of our society,” such that it presents “no rea threat” of an
Egtablishment Clause violation. Marsh at 792, 795.

While this approach might succeed in preserving the foundation
of the Ninth Circuit' s logic — the three Establishment Clausetestsin
their current form—the Court’ sami cus respectfully submitsthat the
Mar shoptionislessthan conditutiondly satisfactory and should not
be deployed. Asaprimary matter, the mere fact that a historica
practice has been accorded the deference of slence over a long
period of time cannot by itsdf render that practice condtitutiond. A
theory of tacit consent, latent inthe Court’ s opinion in Marsh, may
offer refuge to the politica philosopher attempting to judify the
cross-generationa exigence of an organic State.  However, it

3 SeeCong. Rec. S8618-83 (daily ed. June 22, 1954) (discussing
historical background regarding how the Pledge came to be written
and adopted).



contains little normative force when policies of that Stateare subject
to judicid review and fundamentd rights guaranteed by that State
areinquestion. The Firs Amendment to the Condtitutionprohibits
Congress from making any law “respecting an establishment of
reigion.” If aconditutionally impermissbleestablishment of religion
has been created, it should not be granted a right of adverse
possession of condtitutiona validity smply because a considerable
amount of time has passed.

Of course, it isanother questionentirely whether the fact that a
practice has for so long remained undisturbed is indicative of its
harmony with an origind and proper understanding of the
Condtitution. In Marsh, the Court had the considerable benefit of
a pedigree for theindtitution of legidaive chaplains that extended
back to the earliest days of the Republic. 463 at 790. Thus, Chief
Justice Burger could cite history as authoritative and avoid the
deeper quedtion of why the Founders did not view funding of
legidaive chaplains offensve to the Congtitution when theirs was
dearly ardigious duty discharged inacivil setting. Here, however,
there exists no amilar direct link between the Framers of the
Condtitution and public recitd of the Pledge. The Pledge was not
written until 1892, a century after the ratification of the United
States Conditution, and the phrase “under God” was not added
until 1954, only haf a century ago.

Despite that seeming disconnect, any number of indirect links
could be found to judtify gpplying the rule of Marsh to uphold the
Pledge of Allegianceinitsmodified, post-1954 form. In fact, given
the gticky tenson between the amplidic apped of the Ninth
Circuit’s test-based holding and the Court’s own unequivoca yet
contravening dicta, the Court may be tempted to do so. Yet the
Court's amicus respectfully contends that the Court should
nevertheless res s the lure of this diversionary route and review the



Ninth Circuit’ sdecisonsquarely and comprehensively. A narrow,
Marsh-based holding would not resolve the core-level tenson
between the Court’s three Establishment Clause tests and forty
yearsof itsown dicta. Instead, it would only succeed in deferring
that pressing issue to another day.

A second approach available to the Court to vindicate its dicta
and repudiate the Ninth Circuit’ srigid, antiseptic holding is offered
by Judge O’ Scannlain inhisdissenting opinionto the Ninth Circuit’'s
denid of rehearing enbanc. Judge O’ Scannlain arguesthat recita
of the amended Pledge of Allegiance is a fundamentaly patriotic
and palitical exercise, not a condtitutionaly impermissible rdigious
exercise. Newdow v. Elk Grove Sch. Dist., 321 F.3d 777, 782-
785 (9" Cir. 2003) (denid of rehearing en banc) (O’ Scannlain, J.,
dissenting). Inalengthy analysis, Judge O’ Scannlain argued that the
Court has clearly distinguished between the uncondtitutiondity of
conducting rdigious exercises such as corporate prayer and the
conditutiondity of recognizing “the Daty” in “patriotic and
ceremonia occasions.” 321 F.3dat 779, quoting Engel, 370 U.S.
at 4354 With this diginction delineated, Judge O’ Scannlain
proceeded to contend that the Pledge should be placed inthe latter
category — that of “patriotic and ceremonial exercises’ — and
therefore subjected only to the voluntariness test imposed on such
exercises by West Virginia Board of Education v. Barnette, 319
U.S. 624 (1943), atest EIk Grove' s policy clearly passes.

4 See also Schempp, 374 U.S. at 301 (Brennan, J., concurring)
(“Any attempt to impose rigid limits upon the mention of God...in the
classroom would be fraught with dangers.”); Wallace v. Jaffree, 472
U.S. 38, 78 (1985) (O’ Connor, J. concurring) (“the words ‘under
God' in the Pledge” should not be deemed unconstitutional); Lee, 505
US. a 598 (“A rdentless and al-pervasive attempt to exclude
religion...could itself become inconsistent with the Constitution.”).
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The Court’s amicus admits the fadle attractiveness of this
gpproach but submits that mere characterization of the Pledge asa
conditutiondly permissible, non-compulsory patrictic exercise
would not go far enough to resolve the inherent conflict betweenthe
Court’s Egtablishment Clause dicta and its holdings. Though the
Ninth Circuit panel mgority showed little interest inthe subtlety and
subtext of the Court’s Establishment Clause jurisprudence, it did
apply its three condtitutiona tests straightforwardly. To address
such a ruling, the Court should not resort to definitiona niceties.
There can be no doubt, as Judge O Scannlain argued, that the
Pledge contains a predominantly patriotic and politicd flavor and
that Cdifornia spolicy of student participation in the Pledge recitd
was non-compulsory. But what rendersthe words “under God” in
the Pledge condtitutiond if they infact congtitute an endorsement of
thesm over atheism? If this Court’s oft-quoted dicta in the
landmark case of Everson v. Board of Education, 330 U.S. 1
(1947) are the proper conditutiond lens® why should
state-sponsored recitation of the Pledge not be struck down as an
impermissible preference for religion over nonreligion? Unless the
phrase “under God” haslogt dl meaning to modern Americanears
and congtitutes nothing more than alifdessrelic from a discarded
age, it isundeniably reigiousinnature. Onwhat principled ground,
therefore, can it survive condtitutiona scrutiny, as long as such
scrutiny isdefined by Everson and its progeny?

Due to the unmigtakable strain between the normative language
in this Court’s holdings and its dicta that the Pledge and other

5

“The ‘establishment of religion’ clause of the First Amendment
means at least this: Neither a state nor the Federal Government can...
pass laws which ad one religion, aid all religions, or prefer one
religion over another.” Everson at 15 (emphasis added).
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“ceremonid” referencesto the Deity like the National Motto of “In
God We Trust” remain condtitutiond, the Court’ samicus contends
that neither a narow, Marsh-based approach to the
conditutiondity of state-sponsored, voluntary Pledge recita in
public schools nor the broader, yet il largely dismissve, approach
of placing the Pledge in a specia category of non-compulsory
patriotic exercises would provide sufficient conditutiona guidance
to lower courts and executive officids who wish to tailor ther
holdings and policiesto adherewiththe Court’ sinterpretation of the
Egablishment Clause. How, then, can the Court reconcile the
Pedge with its understanding of the Conditution? A single
dternative remains the Court’s amicus respectfully suggests that
the Court uncompromisingly disavow the Ever son dicta, insofar as
they are interpreted to require that government maintain a posture
of symbalic neutrdity betweentheiam and atheism and recondtitute
its Establishment teststo accommodate a more higtoricaly accurate
undergtanding that permits officia recognition of the uniquely
American notion of the basic formationof governmentd inditutions
and of the Divine origin of the rights of humanity.®

From the earliest days of colonization to the inception and
expansion of the American Republic, our nation’s government has
never been symbolicaly neutral with regard to the existence and
providence of God. Senator Homer Ferguson understood this
when, in 1954, he proposed to amend the Pledge of Allegiance to

®  In suggesting that the Court consider repudiating Everson'’s dicta

of “symbolic neutrality” in the context of public commemoration of
religious heritage, the Court's amicus does not maintain that
government may constitutionally discriminate against non-religious
entities or individuals with regard to the expenditure of public funds
or that it may constitutionally promote one form of sectarian belief
over another.

10



include the words “under God.” In an officid Statement to the
Senate Committee on Appropriations, he disclamed any First
Amendment problem with the new wording of the Pledge by
proffering a distinction between establishing a sectarianreigionand
publidy proclaming the providence of God. In hiswords, “The
phrase ‘under God’ recognizes only the guidance of God in our
netiona affairs, it does nothing to establish ardigion.” S. Rep. No.
83-1287, at 2 (daily ed. March 10, 1954), p.2.

It would be one thing if Senator Ferguson's view of the
Egablishment Clause were motivated by only a few isolated and
periphera referencestothe Deity in America sfoundingdocuments.
Itisquite another when, in the words of Justice Douglas, “avaume
of unofficid declarations [add to] the mass of organic utterances’
that “our inditutions presuppose a Supreme Being.”” In his
addendum to the Senate Committee Report, Senator Ferguson
quoted a handful of these “unofficid declarations’ and “organic
utterances’ that imbue the amended Pledge with the imprimatur of
hisory and preemptively protect it from Establishment Clause
chdlenge. Among those he cited were the Mayflower Compact

! Church of the Holy Trinity v. United States, 143 U.S. 457, 471
(1892) and Zorach v. Clauson, 343 U.S. 306, 313 (1952). Justice
Douglas' words have been widdy quoted. Concurring in Engel,
Justice Douglas explained that the quote intended to convey that
“under our Bill of Rights free play is given for making religion an
active force in our lives.” Engel, 370 U.S. at 443. That is al the
Court’s amicus is urging. Echoing this view, Chief Justice Burger
employed Justice Douglas’ words in Marsh to illustrate that “To
invoke Divine guidance on a public body entrusted with making the
laws is not..an ‘establishment’ of religion or a step toward
establishment; it is smply a tolerable acknowledgment of beliefs
widely held among the people of this country.” Marsh, 463 U.S. at
795.

11



and the Gettysburg Address, both of which invoked the Divine as
America s preeminent source of guidance and protectionat pivotal
juncturesin our nationd life.

The Court’ s amicus recognizes that these and other evidences
of the theigtic faith of America sfoundersand historical leaders are
not novel to the members of this Court.® Consequently, the Court’s
amicus will not belabor the point that the history and traditions of
America as evidenced by menifold sentiments of its leaders,
observations of foreigners such as Alexis de Tocqueville,
inscriptions on nationd edifices and currency, and longstanding
practices such as the crier’s prayer illudrae the theigtic
underpinnings of our culture and nationd life. Instead, amicus
desires only to encourage the Court to reconsider Senator

8 See eg., Engel, 370 U.S. at 446-49 (Stewart, J. dissenting)
(citing the declarations of myriad presidents, the crier’s prayer before
each session of this honorable Court, the existence of a legidative
chaplaincy in both Houses of Congress, the text of the National
Anthem, and the phrase herein disputed in the Pledge of Allegiance
as evidence of “the religious traditions of our people’); Marsh, 463
U.S. at 786-90 (developing the lineage of legidlative chaplaincy in
Congress); Lynch, 465 U.S. at 674 (noting that “[t]here is an
unbroken history of official acknowledgment by all three branches of
government of the role of religion in American life from at least
1789"); Wallace, 472 U.S. a 100-03 (Rehnquist, J. dissenting)
(quoting a selection of early American presidents and leaders who
invoked the name of God in the course of their public duties); Lee,
505 U.S. a 626 (Souter, J. concurring) foting that the First
Congress hired legidlative chaplains and America’'s first two
presidents proclaimed days of public thanksgiving for Divine favor in
America's affairs), 505 U.S. at 635 (Scalia, J. dissenting) (relating
that the tradition of graduation invocations extends back to the
inception of American public schooling).
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Ferguson's vison of a conditutiond digdinction between
edtablishment of religionand public recognitionof the providence of
God in the context of the uniquely American notion of government
inditutions and the conceptionof divindy bestowed universa human
rights, as embodied in the Declaration of Independence and
incorporated into the Congtitution.

Before the Condtitutionwasdrafted, thefifty-ax members of the
Firg Continental Congress, “with afirm reliance on the protection
of Divine Providence,” pledged “[ther] lives, [their] fortunes and
[their] sacred honor” to declare America's independence from
Britain. The Declaration of Independence, to which they signed
their names on duly 4, 1776, isAmerica s philosophica charter. In
the Declaration's opening lines, Congress articulated the
fundamenta and immutable connectionbetweenGod and American
government:

We hold these truths to be sdlf-evident, that al men are
created equal, that they are endowed by their Creator
with certain unalienable Rights that among these are
Life, Liberty and the pursuit of Happiness.

(Emphasisadded.) Thevision of rights contained in the American
Declaration of Independence departed clearly from the athedtic
conception of rights prominently advanced by contemporaneous
Continental philosophers such as Frangois Voltare and Jean
Jacques Rousseau and manifested in the French Revolution. In
cading the cornerstone of liberty within a transcendent
Creator-based framework, Thomas Jefferson incorporated the
views of anumber of influentid thinkersinto the Declaration. Two
of these, among others, were John Locke and Sir William
Blackstone, prominent figures in the higory of American

13



governmental and legd thought.® In his S:conD TREATISE ON
GOVERNMENT, Locke wrote:

For Men being dl the Workmanship of one Omnipotent,
and infinitdy wise Maker...[alnd beng furnished with like
Faculties, sharing dl in one Community of Nature, there
cannot be supposed any such Subordinationamong us, that
may Authorize us to destroy one ancther, as if we were
made for one anothers [9c] uses.... Every one as he is
bound to preserve himsdlf...so by like reason...ought he, as
muchas he can, to preserve the rest of Mankind, and may
not unlessit be to do Justice to an Offender, take away, or
impair the life, or what tends to the Preservation of the Life,
the Liberty, Hedlth, Limb or Goods of another.

John Locke, Two TREATISES ON GOVERNMENT 86 (Peter Ladlett,
ed., Cambridge Univ. Press, 1960). In his COMMENTARIES,
Blackstone wrote:

The absolute rights of man, consdered as afreeagent, are
usudly summed up in one generad appellation, and
denominated the naturd liberty of mankind. This naturd
liberty...[ig inherent in us by birth, and one of the gifts of
God to man & his crestion.

Sr William Blackstone, COMMENTARIES ON THE LAwWS OF
ENGLAND (1765), reprinted in Marshdl D. Ewdl, ESSENTIALS OF
THELAW: A REVIEW OF BLACKSTONE SCOMMENTARIES FORTHE
Use oF STUDENTS AT LAwW 21 (Charles C. Soule, Law Publisher)
(1882).

9 Seegenerally Jerome Huyler, LOCKE IN AMERICA: THE MORAL
PHILOSOPHY OF THEFOUNDING ERA (Univ. Press of Kansas, 1995).
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To the Framers, the Declaration was foundationd in drafting
and amending the Condtitution. As John Quincy Adams, the fifth
President of the United States, explained inhisfamousoration, “The
Jubilee of the Condtitution”:

[T]he virtue whichhad beeninfused into the Congtitution of
the United States...was no other than the concretion of
those abstract principleswhichhad beenfirgt proclaimed in
the Declaration of Independence— namdly, the sdlf-evident
truths of the naturd and undiendble rights of man...aways
subordinate to the rule of right and wrong, and aways
responsible to the Supreme Ruler of the universe for the
rightful exercise of that...power.... This was the platform
upon whichthe Congtitution of the United States had been
erected.

John Quincy Adams, THE JuBILEE OF THE CONSTITUTION 54
(Samuel Colman VI, Astor House, 1839).

For Locke and Blackstone, asfor the Founderswho signed the
Declaration and the Framers of the Conditution and its Bill of
Rights, the basic foundation of governmenta inditutions and the
notionof humanrightswere no ordinary politica ideasconceived by
men for ingrumenta purposes. Instead, rights were expressions of
absolute human equdity, whichresulted from divine cregtion in the
image of abenevolent Creator. The Declaration of Independence
and the Condiitution of the United States, therefore, are of one
piece. Theformer articulates the philosophica foundation of rights;
the latter protects those rights from invason by government.
Without the Declaration, the Condtitution is mere flesh without
life-giving soul. There can be no equivocating on this point. The
Establishment Clause of the Congtitution cannot be read to deny to
the Statesthe right to recognize and symbalicaly commemorate the
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centra principle embodied inthe Declaration, namdy that our nation
offers“liberty and justice for dl” precisdy because of our hitorica
and abiding nationd faith in the Creator. Everson’s expangve
visonof asymboalicdly secular tate, therefore, cannot coexist with
aproper higtorica understanding of the Founders' didtinctly theistic
frame of reference.

CONCLUSION

For the foregoing reasons, the Court’s amicus respectfully
submits that Everson’s dicta of symbalic neutrdity should be
reassessed, the Court should affirm the conditutiona authority of
the states to recognize and commemorate the disinctly American
ideal that avil, political and humanrightsare of divine origin, and the
Court of Appeds decision should accordingly be reversed.

Respectfully submitted,

John W. Whitehead (Counsel of Record)
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