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QUESTION PRESENTED

In  en a ctin g 47  U.S.C. § 2 5 3 (a ), wh ich  b ars  th e
s ta tes  from  p roh ib it in g “a n y en t ity” from  p rovid in g
in t r a s t a t e  or  in ter s ta te t elecom m u n ica t ion s
s er vices , d id  Con gres s  c lear ly an d m an ifes t ly
depr ive th e s ta tes  of th e a b ility to b a r  th eir own
p olit ic a l s u b d ivis ion s  fr om  e n t e r in g t h e
t elecom m u n ica t ion s  b u s in e s s?
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PARTIES  TO THE PROCEEDING

Petition er  is  th e  Sta te of Mis s ou r i.  Th e Solicitor
Gen era l, on  b eh a lf of th e Federa l Com m u n ica t ions
Com m iss ion , a n d S ou th west ern  Bell Teleph on e,
L.P., a lso filed p et ition s  for  wr it s  of cer t iorar i wh ich
th e Cou r t  gran ted an d con solida ted  with  th e  Sta te
of Mis s ou ri’s  writ. 

Res pon d en ts  h ere – petition ers  a t t h e FCC – are
Th e Miss ou r i Mu n ic ipa l Leagu e , th e  Miss ou r i
As s ocia t ion  of Mu n icipa l Ut ilit ies , City Utilit ies  of
Sp rin gfield  (Mis s ou r i), City of Colu m b ia  (Miss ou r i)
Wa ter  a n d Ligh t , a n d th e City of Sik es ton  (Mis s ou r i)
Boar d of Utilities.
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OPINIONS BELOW

Th e op in ion  of th e cou r t of a p p ea ls , filed  Au gu s t
14 , 2002 , rep orted  a t  299  F .3d  949  (8 t h  Cir . 2002),
app ears  a t  pages  A-2  th rou gh  A-13  of t he  Append ix
to th e  S ta te’s  pet it ion  for  writ  of cer t iorar i (“Pet .
App .”).  Th e cou r t  of ap pea ls ’ or der  den yin g
rehear in g, en ter ed  Novem ber  20 , 2002 , a p p ea r s a t
Pet . App . A-14 . Th e op in ion  of th e Federa l Com -
m u n icat ion s  Com m iss ion , rep orted  a t 1 6 F .C.C.Rcd.
1157  (2001), appea r s  a t  Pet . App . A-15  th rou gh  A-
32 .
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J URISDICTION

Th e cou rt  of a pp ea ls  en ter ed its  ju dgm en t  on
Au gu s t  14 , 2002 .  Th a t cou r t d en ied  reh ea rin g on
Novem ber  20 ,  2002.   Pe tit ion er  St a te of Mis s ou r i
filed  it s  pe t it ion  for  writ of cer t iora r i on  Febru a ry 18 ,
2003 .  Th is  Cou r t  gr a n ted  th a t  pet it ion ,  a s  well a s
th os e filed  by th e Solicitor  Gen era l an d  Sou th -
wes tern  Bell Teleph on e Com pa n y in  Nos .  02 -1386
a n d 02-1 405 , on  J u n e 23 , 20 03 .  Petition er  in vokes
th is  Cou r t ’s  ju r isd iction  u n der 2 8  U.S.C. § 1254(1 ).

CONS TITUTIONAL AND STATUTORY 
PROVIS IONS INVOLVED

Con s titu tion  of  the United  S ta tes , Article  I, §  8 , cl. 3 :
Th e Con gres s  s h all h a ve th e power . .  .  To regu la te
com m erce with  foreign  n a tion s , a n d  a m on g th e
s evera l s ta tes , a n d  with  th e In d ia n  tr ibes  . . . .

Cons titution  of th e Un ited  S ta tes , Article  IV, §  4 :
Th e Un ited  Sta tes  s h a ll gu a ra n tee to every s ta te in
th is  Un ion  a  repu b lica n  form  of govern m en t . . . .

Cons titution  of th e Un ited  S ta tes , Article  VI, cl. 2 :
Th is  con s titu tion , a n d t h e la ws of th e Un ited  St a tes
wh ich  sh a ll be m ade  in  pu r su an ce the reof, an d  a ll
tr ea ties m ade  or  wh ich s h all be  m ad e u n der  the
au th or ity of th e Un ited  Sta tes , s h a ll be t h e s u pr em e
la w of th e la n d ; a n d  th e ju dges  in  ever y s ta te s h a ll
be bou n d  th ereb y, a n yth ing in  th e con s t itu t ion  or
laws  of an y s t a t e t o the  con t r a ry no twiths t an d ing .



     1  Th e s ta tu te  as  or igin a lly con s idered  by th e FCC
wou ld  h a ve expired  in  2002 .   But  it s  life was  exten ded ;
th e “s u n s et” cla u s e n ow read s , “Th e p rovis ion s  of th is
su bsec t ion  s h a ll exp ire on  Au gu s t  28 , 2 007 .” Mo. Rev.
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Cons titution of the United S tates,  Am end m ent X:
Th e powers  n ot delega ted  to th e Un ited  St a tes  by
th e con s t it u t ion ,  n or  pr oh ib it ed  b y it  to t h e s t a tes ,
a re reserved to th e  s ta tes  respect ively,  or  to th e
peop le.

47  U.S .C. §  253(a ) (1996):
(a )  In  Gen er a l - No Sta te  or  local s ta tu te  or
regu lat ion , or oth er  Sta te  or  local legal requ iremen t ,
m a y proh ib it  or  h a ve th e e ffec t  of proh ibitin g th e
a b ility of a n y en t ity to p rovide a n y in ter s ta te or
in t ras ta te telecom m u n ica t ion s  s ervice.

Mo. Rev . S ta t. §  392 .410 .7  (1997):
No polit ica l su bdivis ion  of th is  s ta te  s h a ll p rovide or
offer  for s a le, eith er t o th e pu blic or to a  telecom -
m u n ica tion s  p rovid er , a  telecom m u n ications  service
or  telecom m u n ica t ion s  fa cility u s ed t o pr ovide a
telecom m u n ication s  s ervice for wh ich  a  cer t ifica te of
s ervice au th or ity is  requ ired  pu rsu an t  to th is
s ect ion .  Noth in g in  th is  su b sect ion  s h all b e con -
s tr u ed  to res tr ict  a  polit ica l su bd ivision  from  a llow-
in g th e n on d iscr imina tory u s e of it s  r igh t s -of-wa y
in clu d in g it s  poles , con d u it s , d u c ts  a n d  s im ila r
su ppor t s t ru ctu res  by telecom m u n ica t ion s  pro-
viders  or  from  p rovid ing telecom m u n ica t ions
s er vices  or  fa cilit ies :
(1 ) For  its  own  u s e; 
(2) For 9 11 , E-9 11  or oth er em ergen cy s ervices ; 
(3 ) For  m ed ica l or  ed u ca t ion a l pu rpos es ; 
(4 ) To s tu den ts  by an  ed u ca t iona l in s t itu t ion ; or
(5) In tern et-type s ervices .
Th e p rovis ion s  of th is  s u b s ect ion  s h a ll exp ire on
Au gu s t  28 , 2002 .1



S t a t. § 3 9 2 .4 1 0 .7  (S u p p . 2 0 0 2 ).

4

INTRODUCTION AND STATEMENT

Sect ion  392 .4 1 0 .7  Mo. Rev. S t a t . (1997)
a dd res s es  the  au tho rity of polit ica l su bd ivis ion s  of
th e Sta te of Miss ou r i with  rega rd  to telecom m u n -
ica t ions  s ervices .  It b eca m e effect ive on  Au gu s t  28 ,
1997 .  It  join ed  a  long lis t  of Mis s ou r i s ta tu t es  th a t
defin e th e a u th or ity of pa r t icu la r  offices , a gen cies ,
a n d s u b d ivis ion s  of th e St a te. It p er m it s a  p olit ica l
su bd ivis ion  to a llow n on d is cr im in a tor y u s e of its
r igh ts  of way an d  to p rovide cer ta in  k in d s  of
telecom m u n ica t ions  s ervices  or fa cilities, s u ch  a s
th os e for  it s  own  u s e, for em ergen cy s ervices ,
m ed ica l or  ed u ca t ion a l pu rpos es , or  In ter n et -t ype
s e rvices .  Bu t  it  denies  polit ica l su bdivis ion s  th e
au th or ity to p rovid e or  offer  for  s a le th e k ind  of
telecom m u n ica tion s  s ervice for wh ich  a  cer t ifica te of
s ervice a u th ority is  requ ired , e.g., com m ercia l
teleph on e s ervice. 

Th e Mis s ou r i Mu n icipa l Lea gu e, t h e Mis s ou r i
As s ocia t ion  of Mu n icip a l Ut ilities , City Ut ilities  of
Spr ing field , City of Colu m bia Wat er a n d  Ligh t , a n d
th e City of Sikes ton  Boa rd  of Utilities (th e “Miss ou r i
Mu n icip a ls ”) filed  a  join t  pe t it ion  on  J u ly 8 , 1998 ,
wit h  th e Federa l Com m u n ica t ions  Com m iss ion
(FCC), cla im in g tha t  § 392 .410 .7  is  p reem pted  by 47
U.S.C. 253 (a) (199 6).   Sect ion  2 5 3 (a ),  par t  of th e
Telecom m u n ica t ions  Act of 19 96 , ba rs  s ta te or loca l
laws  from  pr oh ibitin g or h a vin g th e effect  of
p roh ibit in g “th e a bility of a n y en tity to p rovide a n y
in terstate or  in tras tate telecom m u n ica tion s  s ervice.”

Th is  wa s  th e s econ d  t im e t h a t t h e FCC h a d  been
a s ked  to in vok e § 2 5 3(a ) to preempt  s ta te  laws th at
reign  in  s ta te s u bd ivis ion s  th a t wis h  to en gage in
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th e telecom m u n ica t ions  bu s in es s .   Soon  after  the
Miss ou r i Mu n icipa ls ’ filin g, t h e FCC is s u ed a n  ord er
den yin g th e City of Ab ilen e, Texa s ’s  requ est  to
p reem pt  Texa s  s ta tu tes  th a t  were  s im ilar  to
§ 392 .410 .7 .  In  re: City  of Abilen e Petition for
Preem ption , 13  F.C.C.Rcd. 3 46 0 (19 97 )  Th e Texa s
la ws , §§ 54 .001 , 54 .201-.202  Tex. Util. Cod e,
p roh ib it  m u n icipa lities from  obta in in g cert ifica tes  to
p rovid e telecom m u n ica tion s  s ervices  or  from  s ellin g
th os e s ervices , d irect ly or  ind irect ly, to th e pu blic.
Wh ile th e  Miss ou r i Mu n icip a ls ’ pet it ion  was  pend ing
before th e FCC, th e Un ited  St a tes  Cou r t  of Ap p ea ls
for  th e  Dis t r ic t  of Colu m bia  Circu it  a ffirm ed  th e
FCC’s  decision  n ot to p reem pt  th e Texas  s ta tu tes .
City  of  Abilene ,  Texas  v . Federa l  Com m unica tions
Com m ’n , 164  F.3 d  49  (D.C. Cir. 1999).   

Th e S ta t e of Missour i filed  com m en ts  with  th e
FCC, a ss er t in g it s  r igh t  to con trol th e  ac t ivit ies  of it s
own  polit ica l s u bd ivis ion s .  Th e St a te u rged  th e FCC
to den y th e Mis s ou ri Mu n icipa ls ’ pet ition .  On
J a n u a ry 12 ,  2001,  the  FCC iss u ed  it s  o rder ,
followin g th e D.C. Circu it ’s  h old in g in  City  of  Abilene
a n d declin in g to hold t h a t t h e Mis s ou r i la w wa s
preem pted  by § 253(a ).  Pet. App . A-15  - A-33 .  

Th e Mis s ou ri Mu n icipa ls  a ppea led  th e FCC’s
decis ion  to th e  U.S. Cou r t  of Appeals  for  th e Eigh th
Circu it .  Th e Sta te of Mis s ou ri in terven ed  to defen d
its  s ta tu te – a n d , m or e gen er a lly, it s  righ t  to d efin e
th e a u th or ity of its  own  polit ica l su bd ivision s .
Depa r t in g from  th e D.C. Circu it ’s  h old in g in  City  of
Abilene, th e  Eigh th  Circu it  reversed th e FCC’s
decis ion .   Pe t . App . A-2  - A-13 .  Th e Eigh th  Circu it
ru led  t h a t th e t erm , “a n y en t ity,” is b oth  b roa d  a n d
clear , th a t m u n icipa lities are  “ent it ies ,” an d th at  th e
St a tes  th u s  ca n n ot  in  a n y wa y p reven t
m u n ic ipa lit ies  a n d oth er  polit ica l su bd ivision s  from
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en ga gin g in  th e com m ercia l telecom m u n ica t ions
b u s in e s s.  

Th e Sta te of Mis s ou r i, th e FCC, a n d  Sou th -
wes tern  Bell Teleph on e, L.P. ea ch  filed   pet ition s  for
wr it s  of certiora ri.  Th e Cou rt  gran ted  a n d con -
s olida ted  th os e p et ition s .

SUMMARY OF ARGUMENT

Th is  ap peal ad dresses  th e  im pa ct  of § 2 5 3(a ) of
th e Telecom m u n ica t ions  Ac t  of 1996 , 47  U.S.C.
§ 253(a ) (1996), on  th e a b ility of th e St a tes  to defin e
th e a u th or ity of th eir own  polit ica l su bd ivision s .
Sect ion  25 3(a ) ba rs  St a tes  a n d loca l govern m en t
from  “proh ib it in g . . . a n y en t ity” from  en ga gin g in
telecom m u n ica t ions  services .   Accordin g to th e
Eigh th  Circu it , § 253(a) even  ba rs  a  s ta te  from
prevent in g its  own  polit ica l su bd ivision s  from
enter in g th e telecom m u n ica t ions  bu s ines s .  So r ea d,
§ 253(a ), wou ld  exceed  con gres s ion a l a u th ority.  

Th e con s t itu t iona l s ep ara tion  of powers  en s u res
n ot  ju s t  a  divis ion  a m on g th e execu tive, legis la t ive,
a n d ju dicia l br a n ch es , bu t a ls o a d ivis ion  bet ween
th e s ta tes  a n d  th e fed er a l govern m en t.  Th is
d iffu s ion  of power  op er a tes  in  va r iou s  wa ys  to
protect  Am erican  liber ty.   Bu t  it  on ly works  if th e
s ta tes  re ta in  some ar eas  of sovereign ty,  areas  th at
Con gress  ca n n ot p en etr a te.  Th e a b ility of Sta tes  to
defin e th e a u th or ity of th eir own  political
s u b d ivis ion s  is  s u ch  a n  a r ea .

Th e St a tes  a re n ot com pelled t o divide a n d
delegate  the ir  power  to polit ica l su bd ivision s  –
th ou gh  th ey a ll do s o, to va ryin g degrees .  Wh en  a
Sta te  does  delega te p ower  to a  s u bd ivis ion , it d oes
n ot  h a n d t h e s u bd ivis ion  plen a ry a u th or ity; th e
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au th or ity is  a lways  circu m s cr ibed  in  s om e fa s h ion .
For  m u n icipa lities, geogra ph ic lim ita tion s  are th e
m os t  obviou s .   Bu t  S ta t es  im pos e fu n ct ion a l
lim ita t ions  a s  well – lim ita t ions  t h a t focu s  c it ies  a n d
oth er  s u bd ivis ion s  on  th e ta s ks  for wh ich  th ey were
crea t ed , a n d  th a t  lim it th eir  a b ility to jeopa rd ize
s u ccess  by en gagin g in  per iph era l ven tu res .
Miss ou r i’s  ch oice to circu m s cribe th e a u th or ity of
its  polit ica l su bdivis ion s  to  en ter  th e tele-
com m u n ica tion s  b u s in es s  is  su ch  a  lim ita tion .  It
en forces  th e p olicy of th e S ta t e t o lea ve m os t
com m ercial b u s in e s s in  p r iva t e ha nds , avoid ing th e
r isks  of b oth  u n fa ir, govern m en t-s u bs idized
com pet ition , a n d  com m er cia l fa ilu re th a t  cou ld
red ou n d  to th e de tr im en t  o f t he  cit ies  – an d ,
u ltim a tely,  to th e d et r imen t  of th e St a te of wh ich  th e
cities  a re  m erely su bd ivis ion s .  

In  § 2 5 3(a ), Con gr es s  lim ited  s ta te  au th or ity.
Qu a lified  by othe r  p rovis ion s  of th e Telecom m u n i-
ca t ions  Act  of 1996 , S ta tes  n ow ca n n ot  p roh ib it
pr ivate  per s on s  or com pa n ies  from  enter in g th e
telecom m u n ica t ions  b u s in e s s.  Con gres s  der ives  its
a u th or ity to im pose th a t  lim it  from  th e  Com m erce
Cla u s e.  Bu t  even  Com m erce Cla u s e a u t h or it y h a s
b ou n d a r ies .  And  one  of t hose bou n d a ries ,
p rin cip a lly der ived from  th e Ten th  Am en dm en t, is
wh ere th e a ct ion  wou ld  in frin ge on  s om e in viola b le
a rea  of s ta te s overeign ty.  Th e con s t itu t ion a l s ch em e
of d ividin g powers  between  th e  Sta tes  an d th e
fed er a l govern m en t, em bod ied in  th e lim ited
au th or ity gra n ted  to Con gres s  in  Art ic le  II an d th e
ret a in ed  au th or ity of th e  S ta tes  con firm ed in  th e
Tenth  Am endm ent ,   s im p ly will n ot cou n ten a n ce
Con gr es s  forc in g th e  Sta tes  to choose  between
h a vin g n o su bdivis ion s  a t  a ll an d perm it t in g
govern m en t  to enter  bu s in esses  th at  th e  s ta te’s
legis la tu re, a s  th e rep res en ta tive voice of th e citizen -
ry, deem s  to be ou ts ide t h e s cope of it s  p roper
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fu n ct ion .

Th e power  to defin e  the  au th or ity of s u bd ivision s
it  m a y crea te, a n d  for  wh ich  it  is  u ltim a tely
res pon s ible, is  of pa ram ou n t  im p or ta n ce in
r et ain in g s ta te s overeign ty.  If Con gres s  cou ld
con s t itu t iona lly u s u rp  th a t  power , it cou ld con trol
m a n y of th e es s en tial fu n ction s  of th e S ta tes .  By
doin g s o, Con gres s  wou ld  elim in a te th e p rotect ions
– an d a ccou n tab ility – th a t  th e  separa t ion  of federa l
a n d s t a te p ower s  wa s  des ign ed  to en s u re .  Th a t
r es u lt  can n ot  be  ju s t ified  by th e poss ib ility th a t  a
Sta te  m a y, b y k eepin g a  p otent ia l governm enta l
com pet itor  ou t  of th e m a rketp lace, h a ve som e
im p a ct  on  in ters ta te com m erce.  Aga in , if § 2 5 3(a ) is
r ea d  to permit  Con gress  to u s u rp  th e St a tes ’ power
to regu la te  th eir  own  polit ica l s u bd ivis ion s , it  m u s t
exceed con gres s ion a l power.  Th u s  § 2 5 3(a ) m u s t  be
rea d, if pos s ible, to st op s h ort of th a t lin e.

In  order  t o avoid  bu rden in g th e  Sta tes  with
con gres s iona l decr ees  th at  p erha ps  in ad ver ten t ly
cros s  th e lin e, t h is  Cou r t  has  im posed  a  p a rt icu la r
s tan dard  on  Con gress :  wh en ever Con gress  extends
its  regu la tion  to th e a ctivities of S ta tes  (a ct in g a s
s t a tes , a s  op pos ed  to s ta tes  volu n ta r ily en ter in g th e
m a rk etp la ce), it  m u s t  d o s o with  “clea r  a n d
m an ifes t” la n gu a ge.  As s u m in g t h a t § 2 5 3(a ) cou ld
be logically read to  bar  th e  Sta tes  from  regu la t in g
th em s elves  a n d th eir  own  s u bd ivis ions , t ha t  r ead ing
is  n ot  “c lear  an d m an ifes t .”  Gen era lized  t erms  like
“a n y en t it y” s im ply do n ot  con ta in  th e k ind  of
p recis ion  t h is  Cou r t h a s  in s is t ed – ap pr opr ia tely,
given  th e n eed  to p rotect  s ta te s overe ign ty – t h a t
Con gres s  p rovide.  

Th ere is  an  a lt erna t ive r ead ing of § 2 5 3(a ) t h a t
a void s  th e collis ion  between  th e Com m erce Cla u s e
a n d th e Ten th  Am en dm en t : to exc lu de from  “a n y
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ent ity” th ose  wh ose  s ta tu t es  a n d  regu la t ion s  a re
being  ba r red  – i.e ., s ta te a n d  loca l govern m en ts .  

ARGUMENT
  
I.  If §  25 3 (a) barred  State s  from regulat ing t he ir

own  po litic al s ubdivi s io ns , i t  wo uld  be  beyond
th e  sc ope  of co ngre ss ion al aut ho rity .   

If § 253 (a) in c lu ded s ta te  su bdivis ion s  a m on g th e
“en t it ies ” th a t  n eith er  Sta tes  n or  local governm ents
ca n  pr oh ibit from  en ter in g th e com m ercial
telecom m u n ica tion s  b u s in es s , it  wou ld  u su r p th e
S ta t es ’ au th or ity to defin e  their  own  ad m in is t ra t ive
a n d polit ica l s t ru ctu res .  Su ch  u s u rpa t ion  wou ld
fa ll ou ts ide  the  scope of con gress ion al au th or ity.

A. The  abilit y  t o  de fin e  t h e  au t h orit y  of th e ir
subd iv is i ons  is  a fundam enta l part  o f the
s t at e s ’ “invio lable  s ove re ign t y .” 

Separa t ion  of p owers  is a  key elem en t  of ou r
con s t itu t iona l sch em e.  S u ch  s ep a ra t ion  

pr otects  u s  fr om  ou r  own  b es t  in t en t ion s : It
d ivides  power  a m on g s overeign s  an d  am on g
br a n ch es  of govern m en t  pr ecis ely s o t h a t we m a y
r es is t  th e tem pta t ion  to con cen tra te p ower  in  on e
loca t ion  a s  a n  exped ien t  s olu t ion  to th e cr isis  of
th e d a y.  

New  York  v. U.S ., 505  U.S . 144 , 1 8 7  (1992).  In
Printz  v . U.S .,  the  Cou r t  reem ph as ized tha t  th e
d ivision  of “power  a m on g s overeign s ” – i.e .,  bet ween
th e fed er a l governm ent  a n d th e  sovereign  Sta tes  – is
cr itica l to t h e p rot ec t ion  of liber ty:

Th is  s ep a ra t ion  of th e  two sph eres  is  one  of th e
Con s t itu t ion ’s  s t ru ct u ra l prot ec t ion s  of liber ty.
“J u s t a s  th e s ep a ra t ion  a n d in depend ence of th e
coordin ate  br a n ch es  of th e  Federa l Govern m en t
serve to prevent  t h e a ccu m u la t ion  of exces s ive
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power  in  a n y on e b ra n ch , a  h ea lth y ba lan ce of
power  bet ween  th e  S ta tes  an d  th e  Federa l
Govern m en t  will red u ce t h e r is k  of tyr a n n y a n d
a bu s e from  eith er  fron t.”

Prin tz  v . U.S .,  52 1 U.S. 8 98 , 92 1 (19 96 ), qu ot in g
Gregory  v. As hcroft, 501  U.S. 4 52 , 458  (1991).  Th e
Cou r t  poin ted  ou t  th a t  th e  Fou n ders  believed tha t
d ivid in g p ower s a m on g t h e b ra n ch es  of th e  federa l
govern m en t  a n d  th en  b et ween  t h e fed er a l
govern m en t  a n d th e S ta t es  gives   a  “dou ble  secu r ity
.  . .  to th e r igh ts  of th e  people .”  Th e  Federa lis t  No.
51 , a t  323 , quo ted  in  Printz  v . U.S ., 521  U.S . a t  922 .

For  th e “s ep a ra t ion  of th e two s p h er es ” t o b e a n
effect ive ch eck  a gain s t “tyra n n y an d  a bu s e,” it  m u s t
en su re th e a ccou n ta b ility of th e com pet ing levels  of
governm ent .    As  J u s tice Ken n ed y exp la in ed : “Th e
th eory th a t two govern m en ts  a ccord  m ore  liber ty
t h a n  on e r equ ires  for  its  rea liza t ion  two dis t in ct  an d
d is cerna b le lin es  of polit ica l accou n ta b ility: on e
bet ween  th e c it izens  an d th e  Federa l Governm ent ;
th e s econ d b etween  th e citizen s  a n d  th e St a tes .”
United  States  v . Lopez , 514  U.S . a t  549 , 577  (1995)
(Ken n ed y, J . con cu rr in g).  Th e citizen s  “m u s t  h a ve
s om e m ea n s  of k n owin g wh ich  of th e two
govern m en ts  to h old a ccou n ta ble for th e fa ilu re t o
per form  a  given  fu n ction .”  Id . a t  577-78 .
“Fed er a lis m  s er ves  t o a s s ign  polit ica l respons ibility,
n ot  to ob s cu re  it.” FTC v . Ticor Title  In s . Co., 504
U.S. 6 21 , 636  (1992). 

Th is  Cou r t  m os t  recen tly referr ed t o th e da n ger
of m ergin g th e  sph eres  of federa l an d  s ta te  au th or ity
in  Fed eral Maritim e Com m ’n  v. S outh  Carolina  S ta te
Ports  Au thority , 535  U.S . 743 , 769  (2002) (S .C.
Ports ): 
 By gu a r d in g a ga in s t  en c r oa c h m en t s  b y th e

Fed er a l Govern m en t  on  fu n da m enta l as pects  of
s ta te s overeign ty,  . . . we  s t r ive to m a in ta in  th e
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b ala n ce of power  em bod ied  in  ou r  Con s t itu t ion
a n d th u s  to  “redu ce th e  r is k  of tyra n n y a n d
a bu s e from  eith er  fron t.”

Id . a t  769 , qu ot in g Gregory  v. As hcroft,  501 U.S. a t
438 .  Th e Cou r t  reit er a ted  th a t  “[d ]u a l s over eign ty is
a  defin in g fea tu re  of ou r  Nat ion 's  con st itu t ion al
blu epr in t .”  S .C. Ports , 535  U.S . a t  751  (2002),
qu ot in g Gregory  v. As hcroft, 501  U.S. a t 4 57 .  

“Du a l s overeign ty” con tem plat es  s u bs ta n ce a n d
n ot  ju s t form , i.e ., th a t  t h e s over eign  S ta tes  h a ve
p owers in depend ent  of – an d th at  can n ot  be
ove r ru led  by – th ose  of th e  federa l governm ent .
Th u s  th is  Cou r t  ob s erved t h a t  th e “Con s t itu t ion
in s t ea d  ‘lea ves  to th e s evera l St a tes  a  res id u ary a n d
in viola b le s over eign ty.’”  New  York  v. U.S .,  505 U.S.
a t  188 , qu otin g Th e Fed era lis t No. 39 , p . 2 4 5  (C.
Ros s iter  ed . 19 61 ).  Th e Cou rt  h a s  given  s om e,
th ou gh  n ot  com plete,  defin ition  to tha t  “inviolab le
s over eign ty.”  

Th e Cou r t  h a s  “a ck n owled ge[d] th a t  ‘th e
au th or ity to m a ke .  . . fu n d a m en t a l . . . d ecis ion s ’ is
perha ps  th e qu in tes s en t ia l a t t r ibu te of s over eign ty.
Indeed , h avin g th e  power  to m ake decis ion s  a n d to
s et  policy is  wh a t  gives  th e  S ta te it s  s over eign
n atu re .”  F. E. R. C. v . Mis s is s ippi, 456  U.S . 742 ,
7 6 1  (198 2).   Th e Cou r t  h as  n ever  ca ta logu ed th e
“fu n d a m en t a l d ecis ion s ” t h a t  l ie  b eyon d
con gres s iona l con tr ol.  Bu t it h a s  qu oted the
Fou n d er s , wh o ob s er ved  gen e ra lly t h a t  th e  St a tes ’
ret a in ed  powers  “exten d  to a ll th e ob ject s  wh ich , in
th e ord ina ry cou rs e of a ffa ir s , con cern  th e lives ,
lib er ties , an d  p roper t ies  of t he  peop le, a n d th e
in t er n a l order , im provem en t , a n d  p ros per ity of th e
St a te.”  Th e Federa lis t  No.  45 , pp . 29 2-29 3  (C.
Ros s iter  ed . 196 1 ), quo ted  in  Gregory  v. As hcroft,
501  U.S . a t  458 .  An d th e  Cou r t  h as  con firm ed tha t
th ere a re  “S ta te a ct ivit ies  a n d  Sta te-own ed proper ty
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t h a t pa r ta ke of u n iquen ess  from  th e p oin t  of view of
in t er gover n m en t a l rela t ion s ,” an d declared th at
s om e a ctivities “in h eren t ly cons t it u t e a  c la s s  by
th em s e lves .  On ly a St a te ca n  own  a  St a teh ou s e;
on ly a  S ta te ca n  get incom e b y ta xin g.”   State  of
New  York  v. U.S ., 326  U.S. 5 72 , 582  (1946).  S ee
a ls o Coy le v . Ok lahom a , 221  U.S. 5 59  (1911). 

Th e cla s s  of power t h a t is “in h eren t” in  s ta te
s over eign ty in clu des  th e  power  to create  a n d d efin e
th e au th or ity of polit ica l su bd ivision s .  Su bd ivision s
of S ta t es ,  inc lu d ing cities, cou n ties, m u n icipa lities,
a n d oth er  s u ch  organ iza tion s , h a ve n o in dep en den t
r igh t  to ac t ,  or  even to exis t.  In  fa ct , t h is  Cou r t  h a s
u s ed  a  con tras t  with  th at  re la t ion sh ip  to expla in  th e
rela t ion s h ip  be tween  th e  S ta tes  an d  th e  Federa l
govern m en t :  “S ta t es  a re  not  mere polit ica l su b -
d ivision s  of th e Un ited  St a tes .” New  York  v. U.S .,
505  U.S. a t 1 88 .  

In deed , th is  Cou rt  h a s  recognized t h e plen a ry
au th or ity of th e St a tes  over t h eir p olitical
s u b d ivis ion s ,  poin t in g ou t  th a t  m u n icipa lit ies  owe
th eir  very exis ten ce to t h e Sta te.  For  exa m ple, in
Hunter v . City  of Pitts burg,  207 U.S. 1 6 1 , 1 78
(1907), t he  Cou r t  obse rved  tha t  “[m ]u n icipa l
corpora t ions  a re  polit ica l su bd ivision s  of th e s ta te,
crea ted  a s  con ven ien t  a gen cies  for  exercis in g su ch
of th e govern m en ta l powers  of th e s t a t e a s  m ay be
in t ru s ted  to th em ,” a n d t h a t t h e “n u m ber , n a tu re,
a n d d u ra tion  of th e powers  con ferr ed u pon  th es e
corpora t ions  an d  th e  te r r itory over wh ich  t h ey s h a ll
be exer cised  res ts  in  th e a bs olu te d iscret ion  of th e
s ta te.” 

A few yea rs  la ter , th e  Cou r t  re itera ted  tha t  an y
lim ita t ion  of th e Sta tes ’ a b ility to r egu la te th eir
polit ica l s u bd ivis ion s  is  to be fou n d in  s ta te
con s t itu t ions , n ot  fed era l la w:
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In  th e ab sen ce of s ta te con s t itu t iona l pr ovis ions
s afegu a rd in g it t o th em , m u n icip a lities h a ve n o
in h eren t  righ t of s elf-govern m en t wh ich  is
beyon d  th e legis la tive con tr ol of th e s ta te. . . .
However  grea t  or  s m a ll its  s ph e re of a ct ion , it
rem a in s  th e cr ea tu re of th e s ta te exercis in g a n d
h old in g power s  an d pr ivileges  su bject  to th e
s overeign  will.  

City  of Tren ton v . S ta te of  New  Jers ey ,  262 U.S. 182 ,
187  (1923) (foot n ote om itted ), c itin g Barnes  v .
Dis trict of Colu m bia , 91  U. S . 540 , 544  (1875).  See
a ls o City  of Tren ton , 2 6 2 U.S . a t  185-86  (“Th e city is
a  political s u bd ivis ion  of th e s ta te,  c rea ted  a s  a
con ven ien t  agen cy for  th e  exercise  of su ch of th e
governm enta l powers  of th e s ta te a s  m ay be
in t ru s ted  to  it .”).   

Th e Cou r t  la te r  reitera ted  tha t  “[a]s  th e
den om ina t ion  ‘polit ica l s u bd ivis ion ’ im p lies , [th es e]
local govern m en ta l u n its  .  . .  der ive  their  au th or ity
a n d power from  th eir r es pect ive Sta tes ,” Na tiona l
League of  Cities  v . Us ery , 426  U.S . 833 , 856  n .  20
(1976) (Us ery ),  an d th at  “fu n d a m en t a lly, a
m u n ic ipa lity is  m er ely a  p olit ica l s u bd ivis ion  of th e
Sta te  from  wh ich  it s  a u t h or it y d er ives ,” Un ited  B ld g.
& Con s tr. Trad es  Coun cil of Cam d en  Coun ty  and
Vicin ity  v . Ma y or a nd  Cou ncil of the  City  of  Cam den ,
465  U.S. 2 08 , 215  (1984).  

More recen t ly, th e Cou r t  fou n d  it  wa s  “well
s ettled th a t  loca l governm en t  u n it s  a r e crea t ed  a s
con ven ien t  a gen cies  for  exercis in g su ch of th e
governm enta l p ower s of t h e S ta te a s  m ay be
en tr u s ted  to th em  in  its  a bs olu te d is cretion .”
W is cons in  Pub. Intervenor v . Mortier, 501  U.S . 597 ,
607-08  (1991).  And  ju s t  la s t  Term,  the  Cou r t
qu oted  th a t  con clu s ion  from  Mortier,  th en
con firm ed,  “Wh ether  an d h ow to u s e th a t  d iscret ion
is  a  qu es t ion  cen tra l to s ta te s elf-govern m en t.”  City



     2  In  Ours  Garage , th e cou r t  wen t  on  to observe
t h a t “[o]r din a r ily, a  p olit ica l s u b d ivis ion  m a y
exercis e wh atever  por t ion  of s ta te  power  the  Sta te,
u nde r  its  own  con s t itu t ion  an d laws,  ch ooses  to
delegate  to t h e s u bd ivis ion .”  Id . a t  428-429 .  Th e
qu es t ion  in  Ours  Garage  wa s  wh ether  th e  Sta te
cou ld  delega te a u th or ity, n ot , as  h ere,  wh eth er  it
cou ld  with h old or  with dr a w su ch  a  delega tion .   Th e
cou r t  observed tha t  if Con gr es s  h a d  inc lu ded  in  49
U.S.C. § 145 01(c),  a  separa te  “referen ce a t  a ll to
‘polit ica l s u bd ivis ion [s ] of a  Sta te,’” in s tea d  of
re fer r in g on ly to “th e  ‘sa fe ty regu lat ory au th or ity of
a  St a te,’” th e referen ce to “S ta t e” “wou ld  ha ve
u ndoub ted ly em br a ced b oth  s ta te a n d  local
regu la tion .”  Id .  a t 4 32 .  Th a t con clu s ion  is  a  logica l
r es u lt  of th e m a n ifes t in ter relat ion s h ip b etween
s ta tes  an d th e s u b divis ion s  th ey crea te – a
r ela t ion s h ip  in  wh ich  a  su b divis ion  exis ts  a t  th e
pleasu re of, a n d  wie lds  on ly th e au th or ity gran ted to
th em  by, th e St a te.  
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of Colum bus  v . Ours  Garage and  Wreck er Service ,
536  U.S . 424 , 437  (2002).2   S ee a ls o Holt  Civil Club
v. Tus ca loosa , 439  U.S. 60 ,  71  (1978) (“affirm in g
t h a t S ta tes  ha ve  “ext raord in ar ily wid e la t itu de ... in
cr ea t ing va r iou s  types  of polit ica l su bd ivision s  a n d
con fer r in g au th or ity u pon  th em .”), qu ot ed  in  City  of
Columbus  v . Ours  Garage , 536  U.S . a t  437 .

Th e Sta te’s  gra n t  of power  to a  s u bd ivision  is n ot
perm an ent ; th e St a te m a y “a t its  p lea s u re , . . .
m od ify or  with draw a ll s u ch  powers , . . .  or vest
[th em ] in  oth er  a gen cies , exp a n d  or  con trac t  th e
ter r it or ia l a rea , u n ite th e wh ole  or  a  pa r t  of it  wit h
a n oth er  m u n icipa lit y, r epea l t he  cha r t er  an d  destroy
th e corp ora tion .”  Hunter v . Pittsburg, 207  U.S. a t
178-179 .  Pu t  a n oth er  wa y, th e  S ta te  ma y “s t r ip  [a
m u n ic ipa lity] of every p ower , lea vin g it  a  corporat ion
in  n a m e on ly; an d  it  m a y cr ea t e a n d  r ecr ea t e t h es e
ch a n ges  a s  oft en  a s  it  ch ooses .”  Barnes  v. Dis trict of
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Colu m bia , 91  U.S . 540  a t  5 4 4-45 .  S ee a ls o City  of
Tren ton , 2 6 2 U.S . a t  187  (“A m u n icipa lity is  m erely
a  d epa r tm ent  of th e  s ta te , an d th e  s ta te  m a y
wit h h old , gran t  or  withd raw powers  an d  p r ivileges
a s  it s ees  fit.”).

Th e p reem inen t  pos ition  of th e  Sta te vis -a -vis  its
s u bd ivis ion s  is  t r u e in  Mis s ou ri, as  els ewh ere.
Wh en  a  Mis sou r i s ta te s u bd ivis ion  – a  s ch ool
d is trict – was  be fore th is  Cou r t , J u s t ice Kenn edy
obse rved : “Loca l govern m en t  bod ies  in  Mis s ou ri, a s
els ewh ere,  m u st  d e r ive  th e ir  power  from  a
s over eign , a n d  t h a t  s overe ign  is  th e  Sta te  of
Miss ou r i.”  Miss ouri v . Jenk ins , 495  U.S . 33 , 64
(1990) (Ken n edy con cu rr in g).  See  Premium S tan-
dard  Farm s , Inc. v . Lincoln  Tow ns h ip of Pu tnam
Coun ty , 946  S .W.2d  234 , 238  (Mo. ban c 1997) (“It  is
a n  es tablish ed pr in ciple  tha t  loca l govern m en ts
h a ve n o in h eren t  powers  bu t  a re con fined  to th os e
exp res s ly delega ted  by th e s overeign  a n d  to th os e
powers n ecessar ily im plied  in  th e  au th or ity to car ry
ou t  t he  delega ted  powers .”); Centu ry  21 -Mabel O.
Pe ttus , Inc. v . City  of Jen n ings , 700  S .W.2d  809 , 811
(Mo. Ban c 1985) (“A m u n icipa lity der ives  it s  govern -
m en t a l powers  from  th e s ta te a n d exercis es
gen era lly on ly s u ch  govern m en ta l fu n ct ions  as  a re
expres s ly or im p lied ly gra n ted  it b y th e s ta te.”).  

Th a t  ru le is  embod ied  in  va riou s  pa rts  of th e
Miss ou r i Con s t itu t ion , in clu d ing in  its  p rovis ion
rega rd in g ch a rt er  cities  – th e s ta te s u bd ivision s  wit h
th e b roa des t  a u th or ity:

An y c ity wh ich a dopts ,  or  h as  ad opted a  ch ar ter
for  its  own  govern m en t,  s h a ll h ave  a ll th e  powers
wh ich  t h e Gen e ra l As s em b ly of th e s ta te of
Miss ou r i h a s  a u th or ity to con fer  u pon  a n y city,
p rovided  su ch powers  are  con sis ten t  with  th e
con s t itu t ion  of t he  s t a t e an d  are n ot lim ited  or
den ied  eit he r  by the  cha r t er  so adop ted  or by
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s ta tu te .  Su ch a  c ity sh all,  in  ad dit ion  to it s
h om e ru le  powers , h a ve a ll powers  con ferr ed  by
la w. 

Art . VI, Sec tion  19 (a ), Mis s ou r i Con s t itu t ion
(em p h a s is  a d ded).   Exercis in g it s  power  to d efine
th e au th or ity of s ta te su bdivis ion s ,  Miss ou r i
s p ecifica lly au th or izes , bu t  a lso  r egu la tes ,
m u n icip a l u tilities in  Mo. Rev. S t a t . Cha p ter  91 .
Miss ou r i, th en  is  a m on g th e s ta tes  in  wh ich  th e
qu es t ion  of local govern m en t  au th or ity is  with in  th e
St a te’s  “a bs olu te d is cr et ion” (Hu nter v. City  of
Pittsburg, 207  U.S. a t 1 78).   

Th a t  th e  Sta tes  m u st  be  ab le  to m ain ta in  s u ch
con trol with ou t  u n d u e con gr es s ion a l in ter feren ce is
rein forced  by a  cla u s e of th e con s t itu t ion  th a t  th is
Cou r t  h as  been  ext remely re lu ctan t  to en force,
Art icle IV, § 4 .  Th at  c lau se  “gu ara n tee[s ] to every
s ta te in  th is  u n ion  a  repu b lica n  form  of
govern m en t.”  As  J u s tice O’Con n or h a s  obs erved,
h owever,  “It  is  a ls o ar gu a ble th a t t h e St a tes ’
a u ton om y is p rotect ed  from  s u bs ta n t ia l fed er a l
in cu r sion s  by vir tu e of th e Gu a ra n tee Clau se  of th e
Con s t itu t ion , Art . IV, § 4 .”  South Carolina v .  Bak er,
485  U.S . 505 , 531  (1988) (O’Con n or , d is s en tin g).  A
sta te th a t n o lon ger  can  s t ru c tu re its elf – on e wh os e
legis la tu re, a s  th e voice of th e peop le, can  n o lon ger
decide wh a t a u th ority to delegate a n d  to wh ich  k in d
of s u bd ivision  – m a y n o longer  h a ve a  “r ep u b lica n
form  of govern m en t.”

Bu t  th is Cou r t  n eed  n ot  b rea k n ew Gu a ra n tee
Cla u s e gr ou n d .  To “wit h h old , gr a n t or  wit h d ra w
powers a n d  p r ivileges ” (City  of Tren ton  v. S ta te  of
New  Jers ey , 262  U.S. a t  1 87 ) from  th e s u bd ivis ion s
it  crea tes  is  n ot  ju s t  a  “t rad it ion al prerogat ive  of th e
s ta tes ,” Ours  Garage , 5 3 6 U.S.  a t  428.   It  is ,  to
borrow lan gu a ge from  F.E.R.C. v . Mis s is s ippi, 456
U.S. a t  7 61,  a  “qu in tes s en t ial a t t r ibu te” of
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s over eign ty.  To p erm it  Con gress  to  u su rp  th e
s t a tes ’ a u th or ity to “with h old ,  gran t  or  with draw
powers a n d p r ivileges ” (City  of Tren ton , 262  U.S. a t
187) wou ld t h rea ten  “on e of th e Con s t itu t ion ’s
s tr u ct u r a l p rot ec t ion s  of liber ty” (Printz , 521  U.S. a t
921).  An d  wh en  a  Sta te  s u bd ivision , r elea s ed  from
sta te s t r ic tu res  by a  d is ta n t  Con gres s ,  run s  am ok ,
th e peop le h a ve n o e ffect ive “m ea n s  of kn owin g
wh ich  of th e two govern m en ts  to h old  a ccou n ta b le.”
U.S . v . Lopez , 514  U.S. a t 5 76-577  (Ken n ed y, J .
con cu rr in g).  Absen t  a  specific  gran t  of au th or ity to
Con gress  t h a t p er m it s t h e fed er a l govern m ent  to
in ter fere,  S ta tes  m u s t  a n d  d o r et ain  th e a b ility to
defin e th e  au th or ity of th e  polit ica l su bdivis ion s  th at
th ey th em s elves  cr ea te – a ga in , “a  qu es t ion  cen t ra l
to s ta te s elf-govern m en t.”  Ours  Garage , 536  U.S. a t
437 .

B. The  Co m m e rc e  Clau s e  do e s  n o t  giv e
Co n gre s s  the  power to  us urp t h e  S tat e s ’
po we r t o  regu lat e  t he ir po li t ic al  s ub-
div is io n s .

Th e Eigh th  Circu it  h eld t h a t Con gress  dep rived
th e Sta tes  of th eir  s over eign  p ower  to defin e  the
a u t h or it y of t h e ir  p ol it ica l  su b d ivis ion s .
S pecifica lly, t he  cou r t  of appea ls  d ecid ed  th a t
Con gress  gave a  s t a t e ’s  polit ica l s u bd ivis ion s  th e
au th or ity to en ter  th e com m ercia l telecom m u n i-
ca t ions  b u s in es s  even  th ou gh  th e ve ry laws  u nde r
wh ich  th ose su bdivis ion s  were  created  an d con t in u e
to exis t  den y th em th a t  a u th or ity.   Th e Eigh th
Circu it  d id  n ot  exp res s ly iden t ify th e s ou rce of
Con gress ’ power  to so  in ter fere with  s ta te
s overeign ty.  Bu t  th e cou r t ’s  cita t ion  to Gregory  v.
As hcroft, 501  U.S. 4 52  (1991), s ee  Pet. App . A-7 et
s eq.,  im p licit ly con firm s  th a t  th e  pu rpor ted  sou rce
of con gress ion a l power m u s t b e th e Com m erce
Cla u s e, i.e .,  t h e power  of Con gres s  to “regu la te



18

com m erce .  . .  am on g th e  severa l s ta tes .”  U.S.
Con s titu tion , Art . I § 8 .    

Th e Com m erce Cla u s e is  broa dly word ed .  An d
its  a pp lica tion  h a s  expa n ded  a s  “[e]n t er pr is es  th a t
h a d  on ce been  loca l or  a t  m os t  region a l in  n a tu re
h a [ve] becom e n a tion a l in  s cope.”  U.S . v . Lopez , 514
U.S. a t 5 56  (1995).  Bu t even  th is  Cou r t ’s
“m odern -era  pr eceden ts  wh ich  h a ve expa n ded
con gres s iona l power  u n der  th e Com m erce Cla u s e
con firm  t h a t  th is  p ower  is  s u b ject  to ou ter  lim its .”
U.S . v . Lopez ,  514 U.S.  a t  5 5 6 -5 7 .  Th e s ta tu t e a t
is s u e h ere a pproa ch es  on e of t h os e lim it s :  th e p oin t
a t  wh ich  th e p ower  of Con gress  u n der  the
Com m erce Cla u s e m eet s  th e p ower  of th e s ta tes  to
de term in e th eir own  organ iza t ion  a n d  s tr u ctu re –
i.e ., to exercis e a n  “u n dou bted a t t r ibu te  of s ta te
s over eign ty.”  Nation a l League of  Cities  v . Us ery , 426
U.S . 833 , 845  (1976).

Th e adm it t ed ly b roa d  la n gu a ge of th e Com m erce
Cla u s e, wh ich  cou ld con ceiva b ly be r ea d  to pe rm it
Con gress  to d ic ta te  the  Sta tes’ decis ion s  with  regard
to a u ton om y of th eir s u bd ivision s , d oes  n ot  com pel
a  con clu s ion  t h a t  Con gres s  ca n  ru n  r ou gh s h od  over
a ll a tt ribu tes  of s ta te s overeign ty, m erely beca u s e
in d ividu a lly or  in  th e a ggregat e th ey cou ld a ffect
in ters ta te  com m erce.  Even  in  it s  s em in a l d ecis ion
extend ing Com m erce Cla u s e power  vis -a -vis  th e
S ta t es , th e Cou r t  recogn ized  th a t  “th e t ext  of th e
Con s t itu t ion  pr ovides  th e begin n in g ra th er  t h a n  th e
fina l an swer  to every in qu iry in to qu es t ions  of
fed er a lis m , for ‘[b]eh in d t h e word s  of th e
con s t itu t iona l p rovis ions  a re p ost u la tes  wh ich  lim it
a n d con tr ol.’”  Garcia  v. S an  An ton io Metropolitan
Tra ns it Au thority , 469  U.S. 528 ,  547 (198 5),  qu ot in g
Monaco v . Mis s is s ippi,  292 U.S. 3 1 3 , 322  (1934).
On e of th os e “pos tu lat es ” is t h e p os ition  of th e
S ta t es , d iscu s s ed  a bove.   Bu t  an oth er  is  th e
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h is tor ica l in ten t of th e Com m erce Clau s e.  

As  J u s t ice Stevens  observed, “It  is  im por tan t  to
rem em ber  th a t  [th e  Com m erce  Clau se] was  th e
Fr a m er s ’ res pon s e to t h e cen tra l p rob lem  th a t  ga ve
r is e to th e Con s t itu t ion  its elf.”  E.E.O.C. v . W y om ing,
460  U.S . 226 , 244  (1983) (St even s  con cu rr in g).  He
qu oted  J u s t ice Ru t ledge’s  descr ip t ion  of th a t
“cen t ra l problem”: “‘to secu re  freedom of t rad e , to
b rea k  down  th e  barr iers  to its  free flow.’” Id . qu ot in g
W. Ru tledge, A Declara tion of Legal Fa ith  25 -26
(1947).

Th ou gh  th e Com m erce Clau se  was  in t ended on ly
to “brea k  down  th e b a rr iers ” to th e “free flow” of
tr a de,  th e Cou r t  h a s  con s tru ed  it to cover a  b roa d
ra n ge of ac t ivit ies .   Th e Cou r t  h a s  recent ly
“iden tified  t h ree b roa d  ca tegor ies  of act ivity th a t
Con gress  m a y regu la te u n der  its  com m erce  power”:
“to regu la te  the  u se  of th e  ch an n els  of in ters ta te
com m erce”; “to r egu la t e  an d  p rot ect  t h e
in s t ru m en t a lities of in ters ta te com m erce, or  person s
or  th in gs  in  in ters ta te  com m erce”; an d “to regu la te
th os e a ct ivit ies  h a vin g a  s u bsta n t ia l re la t ion  to
in ters ta te  com m erce, .  .  . i.e.,  th ose a ctivities th a t
su bsta n t ia lly a ffect  in ter s ta te com m erce.” U.S . v .
Lopez , 514  U.S . a t  558-559 .  Were Con gress  to
elim in a te Mo. Rev. St a te. 3 92 .410 .7 , it  wou ld n ot  be
“regu la t [in g] th e u s e  of cha n n els  of in ters ta te
com m erce.”  Nor  wou ld  it  be regu la t in g or  protect in g
a n y ins t rum en ta lit y of or  per son  engaged  in
in ters ta te  com m erce.  It  wou ld  m erely be over r id ing
th e Sta te’s  decis ion  n ot  to enter ,  via  it s  polit ica l
s u bd ivis ion , in t er s t at e com m er ce a s  a  ven dor.  If
t h a t fits  with in  th e th ree-fold  des cr ipt ion  of
Com m erce Cla u s e power  a t a ll,  it  m u s t b e des cribed
a s  an  ac t ivity th at  h a s  a  s u bsta n t ia l re la t ion  to
in ters ta te  com m erce .  
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In  det erm in in g wh a t “s u bs ta n tially affect[s ]
in ters ta te  com m erce,” th e Cou rt  h a s  per m itt ed
Con gr es s  to a ggregat e effects  of s eem in gly local
a ct s , perh a ps  even  a ct s  a k in  to a  city’s  decis ion
wh eth er  to en ter  th e com m ercia l teleph on e
b u s in e s s.  Bu t  a s  J u s t ice Breyer  r ecen t ly exp la ined ,
extend ing t h e a ggr ega t ion  pr inc ip le too fa r t h rea ten s
to erase  th e “d ist inct ion  between  n a t iona l a n d  loca l
au th or ity”:

Vir tu a lly a ll loca l ac t ivity,  wh en in s tan ces  a re
a ggregat ed , ca n  h a ve “s u bs ta n t ial effect s  on
e m p l o ym e n t ,  p r o d u c t i o n ,  t r a n s i t ,  o r
con s u m ption .” Hen ce Con gres s  cou ld  “regu la te
a n y cr im e,” a n d  perha ps  “m a rr ia ge, divorce, a n d
c h ild r e a r in g” a s  we ll,  ob lit er a t in g t h e
“Con s t itu t ion ’s  d ist inct ion  bet ween  n a tion a l a n d
loca l a u th ority.” 

U.S . v . Morrison , 529  U.S . 598 , 660  (2 0 00 ) (Breyer
d is sen t in g) (c ita t ion s  om itt ed ), qu otin g 52 9  U.S. a t
615-16 ..  

Th a t  th reat  is  pa r t icu lar ly rea l wh en th e
a ct ivit ies  bein g aggregated a re  those  a t  th e core of
s ta te respons ibility.   An d a t  th a t p oin t — wh en
Con gress  is  a t tempt in g to con trol n ot t h e s ta te’s
regu lat ion  of pr iva te com m erce, b u t t h e “St a tes  a s
St a tes ,” Hodel v . Virginia S urface Min . and
Reclamat ion  Ass ’n , Inc., 452  U.S . 264 , 265 , 287
(1981) (Hodel) – a  s pecific con s t itu t iona l lim ita t ion ,
th e Tenth  Am endm ent  com es in to p lay .  Th e Tenth
Am en d m en t  gives  cr it ica l defin it ion  to th e
“Con st itu t ion ’s  d is t in ct ion  between  n a t ion a l a n d
local au th or ity.”  U.S . v . Morrison ,  529 U.S. a t  615 .
Th a t  Am en dm en t, a n d its  a s s u ra n ce of th e s t a tes ’
con tinu ed  s over eign ty, expla in s  why “th e S ta tes  a s
St a tes  s ta n d on  a  qu ite d iffer en t  foot ing from  a n
in d ivid u a l or  corpora t ion  wh en  ch a llen gin g th e
exercis e of Con gress ’ power t o regu la te com m erce.”
Us ery , 426  U.S. a t  854 , qu ot ed  wit h  a pprova l,
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Hodel., 452  U.S. a t 2 86 .  Th u s  
wh en  Con gress  a t tempts  to d irect ly regu la te  th e
St a tes  as  Sta tes  th e Tenth  Am endm ent  requ ires
recogn ition  th a t “th ere a re a t t r ibu tes  of
s over eign ty a tt a ch in g to every st a te govern m en t
wh ich  m a y n ot  be im p a ir ed  b y Con gr es s , n ot
b eca u s e Con gr es s  m a y la ck  a n  affirm at ive gra n t
of legisla t ive a u th or ity to r ea ch  the  ma t t er , bu t
b eca u s e th e Con s t itu t ion  p roh ib it s  it  from
exerc is in g th e a u th ority in  th a t m a n n er .”  

Hodel, 452  U.S . a t  286-2 8 7 , qu ot in g Us ery , 426
U.S . a t  845 .

In  Us ery , th e Cou r t  fou n d a  lin e bet ween
con gres s iona l power  u n der  th e Com m erce Cla u s e
a n d s ta te p ower u n der  th e Tenth  Am endm ent  a t  th e
poin t  wh er e Con gres s  wa s  d icta t ing th e t erm s  of
s ta te em ploymen t.  In  Garcia v.  S an  An ton io
Metropolitan  Trans it Au thority ,  th e  Cou r t  revers ed
t h a t h old in g.   In  doin g so, t h e Cou r t  d id  m ore  tha n
find  th e  lin e  in  a  d ifferen t  p lace; it  d irected  th e
St a tes  to look to Con gress ,  n ot  th e  cou r ts ,  to pr otect
th eir  s over eign ty.  469  U.S. a t  5 52.   Th e Cou r t  th u s
headed toward  th e  posit ion  th at  J u s t ice Dou gla s
h a d  cr it ic ized  som e years  b efore :  “Th e not ion  th at
th e s overeign  posit ion  of th e  Sta tes  m u st  fin d  it s
protect ion  in  th e  will of a  t ra n s ient  m ajor ity of
Con gres s  is  foreign  to a n d a  n ega tion  of ou r
con s t itu t ion a l s yst em .”  S ta te  of New  York  v. U.S .,
326  U.S. a t 5 94  (Dou gla s , J . d is s en tin g). 

Sin ce Ga rcia ,  however , th e  Cou r t  h as  rea s s ert ed
s om e a u th ority to pr otect  th e  s ta tes’ sovereign ty
from  Com m erce Cla u s e-ba s ed u s u rp a tion .  J u s tice
Kenn edy exp la in ed  th e ra t ion a le.  He cited
“Ma dis on ’s  ob s ervat ion  th a t  ‘th e p eop le ou gh t  n ot
su re ly to b e p reclu ded  from  givin g m os t  of th eir
con fiden ce wh ere th ey m a y dis cover it to be m os t
du e,’” The  Federa lis t  No. 46 , p . 295  (C. Ross it er  ed .
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1 9 6 1 ), an d  exp la ined  tha t  it  “can  be in t e rp ret ed  to
s a y th a t  th e es s en ce of res pon s ib ility for  a  s h ift in
power  from  th e  Sta te to th e Feder a l Govern m en t
res ts  u pon  a  politica l ju dgm en t.” U.S . v . Lopez , 514
U.S. a t  577  (Ken n ed y, J . con cu rr in g).  Bu t h e th en
obs erved t h a t th e m ere fa ct  th ere wa s  a  polit ica l role
d id  n ot en tirely remove  th e  ju d ic ia ry from  th e s cen e:

[T]h e a b s en ce of s tr u ct u r a l m ech an ism s to
requ ire th os e officia ls  to u n d er ta ke th is
pr in cipled tas k ,  an d th e  momen ta ry p olitical
con ven ien ce often  a tt en da n t u pon  th eir  failu re to
do  so,  a rgu e again s t  a  com plete ren u n cia t ion  of
th e ju d icia l role . Alth ou gh  it  is  th e ob liga t ion  of
a ll officers  of th e  Governm ent  to  respect  the
con s titu tion a l des ign , . . . th e feder a l ba la n ce is
too es s en t ial a  pa r t  of ou r  con s t itu t iona l
s t ru ctu re an d  p lays  too vita l a  ro le  in  secu r in g
freed om  for  u s  to a dm it ina bility to in terven e
wh en  on e or  th e  oth er  level of Governm ent  h as
tipp ed  th e s ca les  too fa r. 

Id . a t  578 .

J u s t ice Kenn edy poin ted  out  th a t  th e  ju d ic ia ry
h a s  fou n d lin es  bet ween  s ta te a n d  feder a l power
with ou t con gress ion a l a ction  in  th e 

exp os ition  of doct r in es  su ch a s  a bs ten t ion , .  . .
th e ru les  for  det er m in in g th e p r im a cy of s ta te
law,  . . . t h e doctr in e of a dequ a te a n d
in d ep en d en t  s ta te grou n ds , . . . th e wh ole
ju r is pr u den ce of preem ption , .  . .  a n d  m a n y of
th e ru les  govern in g ou r h a bea s  ju risp ru den ce.

Id . a t  5 7 8 (cit at ion s  om itt ed).  Bu t h e recogn ized
t h a t th e Cou r t  h a s  fou n d  it  d ifficu lt  “to p res erve th is
p r inc ip le u n der  th e Com m erce Clau s e.”   He referr ed
to J u s t ice Fr a n kfu r ter ’s  obs ervat ions :

“Th is  cla u s e  h a s  th rou gh ou t  th e  Cou r t ’s  h is tory
been  th e  ch ief sou rce of it s  a d ju d ica t ions
rega rd in g fed er a lis m ,” an d  “no  othe r  body of
op in ions  a ffords  a  fa irer  or m ore revealin g test  of
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ju d icia l qu a lit ies .”  [F. Fr a n kfu rt er , The Com -
m erce Cla us e u nd er Ma rs ha ll, Ja ney  an d  Waite
(1937) a t 6 6 -67 ].  Bu t  a s  t h e b ra n c h  wh os e d is -
t in c t ive du ty it  is t o decla re “wh a t  t h e la w is ,”
Marbury  v. Mad ison , 1  Cran ch  [137] 177  [(1803)],
we a re often  ca lled  u pon  to res olve qu es t ions  of
con s t itu t iona l law no t  sus cep t ib le  to th e
m ech a n ica l a pp lica t ion  of b righ t  a n d  clea r  lin es .

U.S . v . Lopez , 514  U.S. a t 5 79  (Ken n ed y, J .
con cu rr in g).

J u s tice Ken n edy con ceded  th e d ifficu lty of th e
t a sk .  He recogn ized t h e “s u bs ta n tial elem en t  of
polit ica l ju dgm en t  in  Com m erce Clau s e m a tt ers .”
Id .  He qu oted J u s tice O’Con n or, wh o a few yea rs
ea rlier  observed  th at  th is  Cou r t  “can n ot  avoid  th e
ob liga t ion  to d ra w lin es , often  clos e a n d  d ifficu lt
lin es ” in  a dju d ica tin g con s titu tion a l righ ts .  Coun ty
of Allegh eny  v. Am erican  Civil Liberties  Un ion,
Grea ter Pittsburgh  Chapter, 492  U.S . 573 , 630
(1989) (O'Con n or , J ., con cu rr in g in  p ar t  a n d
con curr in g in  ju d gm en t), qu oted  in , U.S . v . Lopez ,
514  U.S. a t 5 79  (Ken n edy, J . con cu rr in g). J u s tice
Kenn edy th en  exp res s ly rejected  th e pr em is e –
wh ich  s om e der ive from  Ga rcia  – th a t  th is  Cou r t ’s
ca s es  teach th at  it  h a s  “n o role a t a ll in  d eterm in in g
th e m ea n in g of th e Com m erce Cla u s e.”  U.S . v .
Lopez  5 1 4 U.S . a t  579 .  In  fac t ,  he  poin ted ou t ,  the
Cou r t  h as  a  lon g h is tory of en forc in g th e  dorm an t
Com m erce Clau s e – des p ite t h e a bs en ce of an y
la n gu a ge in  th e Con s t itu t ion  exp res s ly s et t ing ou t
th a t “Cla u s e.”  S ee id . a t 5 79 . 
 

Th e Tenth  Am en d m en t , u n lik e th e Dorm a n t
Com m erce Cla u s e, does  h a ve la n gu age.   Bu t  th a t
la n gu a ge does  n ot exp res s  th e  en t ire ty of th e
Am endm ent’s  p rot ect ion  for t h e St a tes .   Th e Cou r t
h a s  observed tha t  th e Ten th  Am en d m en t’s
lim ita t ion
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 is  n ot  d er ived  from  th e  t ext  of th e Ten th
Am en d m en t  its elf, wh ich , a s  we ha ve d iscuss ed ,
is  ess ent ia lly a  ta u tology.

Ins t ead , th e Ten th  Am en d m en t  con fir m s  th a t
th e power  of t he  Feder a l Govern m en t is s u bject
to lim it s  th a t  m ay,  in  a  given  in s tan ce,  reserve
power t o th e St a tes .

Id . a t  156-157 .

Th e sepa ra t ion  bet ween  con gress ion al au th or ity
u nde r  th e Com m erce Cla u s e a n d  s ta te  au th or ity
pr otected  by th e Ten th  Am en dm en t  is  a  “clos e a n d
d ifficu lt  lin e .”  But  th is  Cou r t  ha s  recogn ized t h a t
th e lin e ca n n ot  be s tretch ed  too fa r; it  m u s t  lea ve
th e Sta tes  with  “a  s ign ifica n t  m ea s u re of s over eign
a u th ority.”  Ga rcia  v. S an  An ton io Metrop olitan
Tra ns it Au thority , 4 6 9 U.S . a t  549 ; qu ot in g E.E.O.C.
v. Wy oming, 460  U.S. a t  269  (Powell, J . d is sen t in g).
Th u s , wh en  faced  with  Com m erce Clau s e legis lat ion
t h a t n ears  th e  “lim its  th a t .  .  .  res erve power  to th e
S ta t es ” (New  York  v. U.S ., 5 05  U.S. a t  157 ),  th is
Cou r t  h a s  often  reiter a ted  th e im por ta n ce of
preservin g th e  Sta tes’ sovereign ty.   For  exam ple , th e
Cou r t h a s  

wa rn ed  th at  th e  scope of th e  in ters ta te
com m erce power  “m u s t  b e  con sidered in  th e
ligh t  of ou r d u a l s ystem  of govern m en t  a n d  m a y
n ot  be extended  s o a s  to em bra ce effect s  u pon
in ters ta te  com m erce s o in d ir ect  an d  r em ot e t h a t
to em bra ce th em , in  view of ou r  com plex s ociety,
wou ld  effect u a lly obliter a te th e d ist inct ion
bet ween  wh a t  is  n a t ion a l a n d  wh a t  is  loca l a n d
crea te a  com plete ly cen tr a lized govern m en t.” 

U.S . v . Lopez , 5 14  U.S. a t  557 , qu ot in g N.L.R.B.  v.
Jon es  & La ugh lin S teel Corp., 301  U.S . 22 , 37
(1937).   In  Jones  & Laughlin  S teel, th e Cou r t
a ffirm ed  th at  “Congress ’ regu lat ory au tho rity” u nde r
th e Com m erce Cla u s e “is  n ot with ou t effective
b ou n d s .” U.S . v . Lopez ,  51 4 U.S. a t 5 57 .  Defin in g
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th e a u th or ity of s ta te  su bdivis ion s ,  on e  of th e
qu in tes s en t ia l a t t r ibu tes  of sovereign ty, m u s t  be
ou ts ide t h e s cop e of th os e b ou n ds .

Th ere are  t im es ,  of cou rse ,  wh en a  Sta te
volu n ta r ily s tep s  a cros s  th e bou n da ry, lea vin g it s
“in viola b le sovereign ty” beh ind  a nd  becom in g
su b ject  to con gress ion a l Com m erce Cla u s e power.
Th is  Cou r t  h as  recogn ized “a  Con st itu t ion a l lin e
between  th e S ta te a s  gover n m en t  a n d  th e S ta te a s
tr a der .”  State  of New  York  v. U.S ., 326  U.S . a t  579
cit in g S tate  of Oh io v . He lvering, 292  U.S . 366 , 369
(1 9 34).  Wh en  a  S ta te en t er s  t h e m a r k et pla ce, it
a ccept s  th e b u r d en s  t h a t  Con gr es s  im p os es  on
pr ivate  tr a ders .   Helvering, 292  U.S. a t 3 69 .   To
cite on e  exam ple , a  Sta te  accepts  th e  bu rd en s  of
con gres s iona l regu la tion  wh en  it ch oos es  to en ter
th e ra ilroa d  bu s in es s .  See  United S tates  v .
Ca liforn ia , 297  U.S. 175  (1936).  The  sam e wou ld  be
t ru e if th e St a te of Mis s ou ri en t er ed  th e
telecom m u n ica t ions  b u s in e s s, eith er  d irect ly or
th rou gh  its  politica l s u bd ivis ion s .  

Bu t  Mis s ou r i h a s  c hosen  no t  to t ake tha t  s t ep .
Th e E igh th  C ircu it , in  it s  op in ion  be low, 299  F3d .
949  (8 t h  Cir . 2002) n on eth e less  su bjected  Miss ou r i’s
in t er n a l decis ion  m a k ing to Con gres s iona l veto.  It
ign ored  th is  Cou r t ’s  m an da te  u n der  the  Tenth
Am en d m en t  “to determ in e . . .  wh eth er a n  in ciden t
of s ta te s overeign ty is  p rotect ed  b y a  lim ita t ion  on
a n  Ar t ic le  I power .”  New  York  v. U.S ., 505  U.S. a t
157 .  Th e d efin ition  of th e  au th or ity of s ta te
s u bd ivis ion s  is  an  “inc iden t  of s ta te s over eign ty”
t h a t m er its  protec t ion .   Had  Con gress  u sed it s
Com m erce Clau s e p ower  to u s u rp  Mis s ou r i of th a t
power , it  wou ld h a ve exceeded its  a u th ority u n der
th e Com m erce Cla u s e.  Bu t, a s  discu s s ed b elow,
§ 2 5 3(a ) ca n  a n d  m u s t  be read  to h ave  a  n ar rower ,
fu lly con st itu t ion al im pa ct .
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II. By  c hoos ing a  ge ne rali t y  – “an y  e n t i ty” –
in s t e ad of s pe c ifically lim it in g t he  St at e s ’
his t oric  po we r to  de fine  the  aut ho rity  of th e ir
po litic al subdiv is ions ,  Congress  d id not
ex tend it s  Com m erce  Clause  power to  have
t hat  lim it in g e ffe c t .

A. Co n gre s s  o n ly  pre e m p t s  t he  S t at e s ’
his t oric  sove re ign  po we rs  wh e n  it  us e s
langu age  t hat  is  c le ar an d m an ife s t .

Rat h er  th a n  a dd res s  con gress ion al power , th is
ca s e h a s  devolved in to a n  a rgu m en t a bou t wh eth er
by u s in g th e ter m , “an y en t ity,” Con gress  c lear ly
a n d u n m is ta ka bly dem on stra tes  an  in tent  to
p reem pt  s ta te la w.  Th e dem an d for  su ch c lar ity
der ives  from  th e feder a lis m  con cern s  discu s s ed
a bove.  Rath er  tha n  a dd res s  th e Ten th  Am en dm en t
direct ly ea ch  t im e a  con gr es s ion a l a ct  cou ld  b e r ea d
to a pp ly to th e St a tes  in  th eir  s overeign  role , th is
Cou r t  h a s  d evelop ed  a  s t r ict s ta n da rd  th a t a pp lies
wh en  Con gress  works  a lon g th e edge of its  au th or ity
vis -a -vis  th e  Sta tes .  Wh en th e Cou rt  con s ider s
fed er a l laws th at  a ffect  th e  Sta t es ’ h is toric powers,
it  h olds  th ose p owers  to h a ve been  rem oved  on ly
wh en  tha t  “was  th e clea r  an d  m an ifes t  pu r pos e of
Con gres s .”  Rice v . Sa nta Fe Elevator Corp., 331  U.S.
218 , 230  (1947) (Rice).  Th a t s ta n da rd  protects  th e
s t a tes ’ s overeign ty in  two wa ys: direct ly, by
in terp ret in g federa l legis la t ion ,  wh ere poss ib le , to
d ra w ba ck  from  th e ed ge of con gres s ion a l au th or ity;
a n d in direct ly, by em powering th e s ta tes  – on  n otice
b eca u s e of th e clea r  la n gu a ge of pen d in g legisla t ion
– to m ob ilize th eir  effor ts  to d efea t  th e p rop os a l in
t h e legis la t ive, r a th er  th a n  t h e ju d icia l a r en a .  

In  t h e la s t  20  yea r s , th is  Cou r t  h as  con sis ten t ly
in s is ted  on  con gres s ion a l com plia n ce with  th e “clea r
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a n d m an ifes t ” s t an da rd .  An d it  h as  re itera ted  the
r ea s on  for t h a t s ta n da rd , i.e .,  it s  recogn it ion  th at
th e “s ta tes  occu py a  s p ecia l a n d  s pecific pos ition  in
ou r  con s titu tion a l s yst em ,” (Garcia  v . San  An ton io
Metropolitan  Trans it Au th . 469  U.S . a t  547) an d  t h a t
th e “‘con s t itu t ion a lly m an dated  ba lan ce of power’
b etween  th e St a tes  a n d t h e Feder a l Govern m en t
wa s  adopted  by th e  fram ers to ens u re  the p rotect ion
of ‘ou r fu n da m en ta l liber ties .’”  Id . a t  572 , quo ted  in
Atas cad ero S ta te Hos pita l v. S can lon , 473  U.S . 234 ,
242  (1985).  

Th e d em a n d  for  u n m is ta k a bly clea r  lan gu a ge
finds  a  defin itive s ta tem en t, in  th e con text of is s u es
t h a t go to th e  core  of s ta te s overeign ty, in  Gregory  v.
As hcroft.  Th e re t h is  Cou r t  r eit er a ted  it s  d em a n d
t h a t Con gress  “m ak e it s  in tent ion  ‘clea r a n d
m an ifes t ’ if it  in t ends  to p reem pt  th e h is tor ic  powers
of th e  Sta tes .” 501  U.S. a t  4 6 1 .  S ee a ls o Es s ex
Trans porta tion, Inc. v . Ea s terw ood , 507  U.S . 658 ,
66 4 (19 93 ) (pr eem pt ion  will n ot lie u n les s  it  is  “th e
clea r  an d m an ifes t  pu rpos e of Con gres s ”), cit in g
Rice , 331  U.S. a t 2 30 .  Sin ce Gregory , th e  Cou r t  h as
con tinu ed  to dem a n d  th a t  k ind  of cla r ity from
Con gress .  E.g ., Californ ia  Div is ion  of La bor
S ta n d ard s  En forcem en t v . Dillingh am  Con s truction,
N.A., Inc., 5 19  U.S . 3 16 , 3 25  (1997); New  York  S ta te
Con feren ce of  B lue  Cross  and  B lue S hield Plans  v .
Travelers  Ins . Co., 514  U.S. 6 45 , 655  (1995).  

In  m an y of th e  cas es  wh ere a  deman d  for  a  “clea r
a n d m a n ifes t” s ta tem ent  h as  been  brou gh t  to th is
Cou r t , th e power of Con gress  t o b in d  t h e s t a tes  is
u n qu es tion ed  – a s , for exam ple, wh en  Con gr es s  is
u s in g it s  au tho rity u nde r  sect ion  5  o f th e
Fou r teen th  Am endm ent .   See , e.g. , W ill v. Mich igan
Dept. of S ta te  Police , 491  U.S. 5 8 , 60  (1989).  Th e
s tan dard  sh ou ld  be  even  m ore  s t r ic tly app lied  wh ere
Con gres s  is  work in g a t th e ed ges  of – if n ot  beyon d



28

– it s  Com m erce  Clau se  au th or ity.

B. A ge ne ral refe re n c e  t o “an y  e nt it y ” do e s
not  c le arly  n o r m a n ife s t ly  pre e m pt  s t at e
authori ty .

Preven t in g th e  Sta tes  from  regu la t in g th e
com m ercial a ct ivities of th em s elves  a n d t h eir
s u b d ivis ion s ,  as su m in g th at  Con gress  wa s
con s t it u t ion a lly au th or ized  to u s u r p  s ta t e
s over eign ty by, th e qu es t ion  wou ld b e wh eth er
Con gress ’ in ten t ion  to do s o was  “c lear  an d
m an ifes t .”  It  was  n ot .

Un like th e Fa ir La bor  Stan da rds  Act  (s ee  Ga rcia ,
469  U.S . a t  556), for  exam ple , th e Telecom m u n ica -
t ions  Act  does  n ot con ta in , in  § 25 3(a ) or els e-wher e,
a  per t inen t  defin it ion  or p rovis ion  th a t r efer-en ces
th e a b ilit y of t h e S ta t es  or  th e ir  s u b d ivis ion s  to
en ga ge in  t h e com m er cia l telecom m u n ica t ions  b u s -
in es s .  Th e s ole  ba s is  for  th e  Eigh th  Circu it ’s  h old -
in g, a n d  t h e a r gu m e n t s of responden ts  to th a t  cou r t
a n d to th e FCC, is  th a t  “a n y en t ity” is  a n  a ll-in clu -
s ive term .  Wh ere th e Eigh th  Circu it  h ere an d th e
D.C. Circu it  in  City  of  Abilene  d iffe red  was  in  th eir
con clu s ions  u p on  a pp lyin g th e  “c lear  an d  m an ifes t”
s ta n da rd  to t h e is ola ted  word s , “a n y en tity.”

Th e u se  of broad term s  in  fed er a l s t a tu t es  is
cer ta in ly n ot  u n u s u a l – in deed , “a n y en tity” is  u s ed
e lsewh ere in  th e  Un ited  Sta tes  Code,  th ou gh ,
fortu n a tely, u s u a lly wit h  m or e d efin it ion  t h a n
§ 253(a ) p rovides .  E.g.,  7  U.S .C. § 87 (b )(2 ); 11
U.S.C. § 557(g)(1 ); 11  U.S .C. § 1126(c); 3 3  U.S.C.
§ 1502(2 ); 47  U.S.C. § 30 3c(b )(2 ).  

A s imila r ly b roa d  term , “per s on ” is  a ls o u s e d a t
var iou s  p laces  in  th e Code.  E.g., 15  U.S.C. § 13a ;
17  U.S.C. § 506(a ); 42  U.S.C. § 1 98 3.  An d  wh en
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th is  Cou r t  applied  the  “c lear  an d  m an ifes t” s tan dard
to “per s on ,” it fou n d t h a t t erm  wa n tin g.  In  W ill v.
Michigan  Dept. of S ta te  Police ,  the  Cou r t  h e ld  th at
“every pers on ,” a s  u sed  in  42  U .S .C. § 1983 , d id  n ot
inc lu de a  s ta te , even th ou gh  a  Sta te fit s  with in  s om e
defin it ion s  of “pers on .” 491  U.S. a t 6 5 .  Th e  Cou r t
dem an ded th at  Con gress  “m ak e it s  in tent ion  ‘clea r
a n d m a n ifes t ’ if it  in ten ds  to p re-em pt th e h is tor ic
powers of th e St a tes .”  Id .,  qu ot in g Rice ,  331 U.S. a t
230 .  “E ver y p er son ” wa s  n ot , th is  Cou r t  h eld , clea r
en ou gh  – even  wh en  Con gres s  wa s  exercis in g it s
u n dispu ted au th or ity u n der  § 5  of th e  Fou r teen th
Am endm ent .  

To dist in gu is h  “a n y en t it y” fr om  “ever y p er s on , ”
th e Eigh th  Circu it took  its  defin ition  of “en t ity” from
Bla ck’s  La w Dict ion a ry.  Accord in g to th a t  cou r t ,
“[a ]n  en t it y is  ‘[a ]n  or ga n iza t ion  (s u c h  a s  a  b u s in e s s
or  a  govern m en ta l u n it ) th a t  h as  a  legal ident ity
apa r t  from  its  m em ber s ,” a n d  a  p u b lic en t it y is  a
“governm enta l ent ity,  su ch a s  a  s ta te govern m en t  or
on e of its  politica l s u bd ivis ion s .” BLAC K’S  LAW

D IC TIO NARY, 553  (7 t h  ed . 1999), quo ted , Pet . App . A-
9 .  Bu t  a  m yopic focu s  on  th a t  defin ition  s u ggests
cla r ity th a t s im ply does  n ot exis t.  Th ere a re oth er
defin it ion s  of “en t ity” th a t  do  not  necessar ily
cor res pon d  to th e  on e u sed by the  Eigh th  Circu it .
For  exa m ple, a n  “en t ity” m a y be “s om et h in g th a t
exis ts  in depend ent ly,  not  r ela tive to oth er  th in gs.”
TH E  AME RICAN HE RITAG E  D IC TIO NARY (NE W CO LLE G E

ED ITIO N,  1981), p . 437 .  

Loca l govern m en ts  do n ot , of cou rs e, “exis t
in depend ent ly”; th ey exis t  on ly a s  s u b d ivision s  of
th e S ta t es .  Us in g th e E igh t h  Cir cu it ’s  p a rla n ce a n d
th is  Cou r t ’s  p reced en t , t h ey d o n ot  h a ve a  “lega l
ident ity” a pa rt  from  th e St a te of Mis s ou ri.  Th ey
cou ld  be  con s ide red “ent it ies” with in  th e
Telecom m u n ica t ions  Act  on ly if som eth in g becom es
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a n  “en tity” m erely by virt u e of bein g “a  pa rt icu la r
a n d d iscrete u n it .”  Bu t  su ch  a  defin it ion  h a s  n o
ra t ion al lim it .

In  fac t ,  ne ith er  the  Eigh th  Circu it ,  in  it s  decis ion ,
n or  th e Mis s ou r i Mu n icip als , a t a n y p oin t  in  th is
p roceed ing , h as  provided a  defin ition  th a t p la ces
a n y lim it, m u ch  less  a  ra t iona l one, on  it s  s cope.
Th e Miss ou r i Mu n icipa ls  en t irely a void d ra win g a n y
lin e a rou n d  “en t it ies .”  Th ey cer ta in ly wou ld  ca ll
cities a n d th e u t ilit ies  they c rea te  an d  con t rol
“en tities.”  Bu t  th e s a m e wou ld be t ru e, logica lly, for
s ch ool, water ,  con servat ion ,  an d fire  protect ion
d is t rict s .  An d  th ere is  n o logica l dis t inct ion  – given
th e dic t ion ary  defin it ion s ,  a t  leas t  – between  th os e
“en t it ies ” an d  the  Missour i Coord ina t ing  Board  for
Higher  Edu cat ion ,  the  Board  of Cu rators  of th e
Un ivers ity of Mis s ou r i, th e Mis s ou ri Pu blic Service
Com m iss ion , a n d  th e Mis s ou r i Depa r tm en t  of
Con s ervat ion .  Even th e  Office of th e  At torn ey
Gen era l a n d th e Mis sour i Su preme Cou r t  a re
“en tities.”  Un der  a  logica l exten s ion  of th e  Eigh th
Circu it ’s  r ea d in g of t h e la w, Con gr es s  h a s
p reem p t ed  a n y s ta te la w t h a t prevents  an y “ent ity”
crea ted  an d  regu la ted  by th e  S ta te  of Miss ou r i –
down  to th e In ter ior Des ign er  Cou n cil – from
enter in g th e com m ercia l telecom m u n ica t ions
b u s in e s s.  

Wh en  th e St a te p oin ted  ou t  th e n e ces s a r y r es u lt
of d efin in g “a n y en t ity” to in clu de every office,
a gen cy,  an d su bdivis ion  th at  a  Sta te  creates ,  th e
Eigh th  Circu it  responded by den igra t in g th e
a rgu m en t  a s  “h igh ly fan cifu l” (Pet . App . A-13).  If
t h a t is  tru e, it  is  on ly b eca u s e th os e wh o m a n age
m os t  s ta te a gen cies  a n d  s u bd ivis ion s  will b e wis e
en ou gh  to ch oos e a ga in s t d epa rt in g from  th eir s ta te-
defin ed  m is s ions  by becom ing  vendors  in  th e
com m ercial t elecom m u n ica t ion s  m ark et .  Th ou gh
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s u ch  in d ividu a l wisdom  m ay m ake  the  pa rade  of
h orr ib les  u n likely, ca llin g th e a rgu m en t “fa n cifu l”
does  n ot  d efea t  it .   Th e fac t  rema in s  th at  th e  Eigh th
Circu it ’s  in t e rp re ta t ion  of “a n y en t ity” is  a ll-
en com p as sin g.  

Th e Eigh th  Circu it  res ts  it s  re ject ion  of th e D.C.
Circu it ’s  ra tion a le in  City  of  Abilene  n ot  ju s t  on  its
own  s elect ion  of d ic t ion ary  defin it ion s ,  bu t  on  it s
observa t ion  th a t t h e D.C. Circu it d id n ot con s ider
Sa linas  v . Un ited  S ta tes ,  5 22 U.S.  52 (199 7).   Pet .
App . A-11.  Th e Eigh th  Circu it  fin d s  Sa linas  cr u cia l
to u n ders tan din g th e  effect  of th e  word  “a n y.” In
Sa linas , t h is  Cou r t  ru led  tha t  a  federa l b r ibery
s ta tu te a pp lica b le to “a n y b u s in es s  t ra n sa ct ion ”
inc lu des  b ribes  of s ta te officia ls .  Id .  a t  60 .  Mar io
S a lin a s  t r ied  to over tu rn  h is  con vict ion  for  b r iber y.
He wa s  a  s ta te officia l (ch ief depu ty a t  a  ja il).
Sa lin a s  cla imed  th a t  “a n y bu s ines s  t ra n s a ct ion”
cou ld  on ly ap ply to federa l fu n ds .   He argu ed tha t
oth erwis e, it  wou ld  u pse t t he  federa l-s t a t e ba la n ce
of powers .   Th e Cou r t  re jected  tha t  argum ent .

“An y bu s in ess  t ra n sa ct ion ” in  th e  con text  of
cr im in a l br ibery is  n ot  com pa rab le  to “an y ent ity” in
th e con text  of th e p rovis ion  of telecom m u n icat ion
s er vices .  No s ta te will cla im  t h a t  a  federa l s ta tu te
cr im in a lizin g b rib er y r ela t ed  to “a n y b u s in es s
t ra n s a ct ion” will viola te its Ten th  Am en dm en t
p rotect ions  or  u ps et  th e d elica te b a lan ce of power
between  th e feder a l govern m en t a n d t h e s ta tes .
Th a t  is  becau se  n o s ta te h a s  a  s overeign  in teres t  in
protect in g crim in a ls  wh o wou ld cor ru pt  govern m en t
by b ribin g pu b lic officia ls  – fed era l or s ta te.  Th e
sta tu te a t  is su e in  Sa linas  s im ply does  n ot  in ter fe re
wit h  t h e S ta t e’s  govern a n ce of its  own  political
s u b d ivis ion s .  S ect ion  2 5 3 (a ) d oes .

Th a t  “an y en t it y,” so b road ly d efined , does  n ot



     3 Th e cer ta in ty fou n d  by th e Eigh th  Circu it  is  a ls o
h ard  to r econ cile with  th e  u n defin ed  u se  of th e  term ,
“a b ility” in  § 2 5 3 (a ).  Con gr es s  h a s  b a r r ed  s ta tes  from
prohib it in g or h avin g th e effect  of pr oh ibiting “th e ability
of a n y ent ity to pr ovide a n y in te rs ta te  or  in t ras ta te
telecom m u n icat ion s  service.”  (Em ph a s is a dded .)
Section  3 9 2 .410 .7  does  n ot  a dd res s  “a b ility”; it
a dd res s es  on ly th e au thority  of Mis s ou ri political
s u b d iv i s io n s  t o  e x t e n d  t h e i r  r e a c h  in t o
telecom m u n ica tions  s ervice.  
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clear ly an d m an ifes t ly in clu de the  s ta tes  an d th eir
s u bd ivis ion s  is  a dd ition a lly eviden t  from  th e fa ct
t h a t beyon d  th e E igh th  Circu it, a n oth er  cou r t  of
a p p ea ls , two s ta te  su prem e cou r ts ,  a  th ird  s ta te
ap pella te  cou rt , a  federa l d is t r ic t  cou r t ,  an d th e
fed er a l a dm in ist ra t ive a gen cy com m is s ion ed  wit h
im plem en ta t ion  of th e Telecom m u n ica t ions  Act  of
1996  d isa gree on  th e  wh eth er  th e  te rm “an y ent ity”
extends  t o m u n icip a lit ies .  S ee  City  of Abilene, Texas
v. Fed eral Com m unica tions  Com m ’n ., 164  F .3d  49 ;
Iow a  Tel. As s ’n . v . City  of  Haw arden , 589  N.W.2d
245  (Iowa  1999); In  Re : Application  of Lincoln  Elec.
S y s ., 655  N.W.2d  363  (Neb . 2002); Mun icip a l Elec.
Au th . of Ga. v . Georgia Pub. S erv. Com m ’n ., 525
S .E .2d  391  (Ga .  App . 1999); City  of B ris tol v . Earley ,
145  F . Su pp .2d  7 41  (W.D. Va .  2001); In  re: City  of
Abilene Petition for Pree m ption , 13  F.C.C.Rcd . 3460
(1997); In  re: Mis s ouri Mun icipa l League Petition for
Preem ption , Pet . App . A-15  - A-33 .3   Th is  sp lit
a m on g th e cou rt s  – regar dless  of wh ich  on es
cor rect ly discer n ed  con gress ion a l in ten t  –
dem on s tr a tes  th a t  th e con gres s ion a l la n gu a ge is
n eith er  clea r  n or  m a n ifes t .  Th u s , to p a r a p h ra s e
th is  Cou r t ’s  la n gu a ge in  Ours  Garage , 536  U.S. a t
426 , “Abs en t a  ba s is  m ore relia b le  th an  s ta tu tory
la n gu a ge in s u fficien t  to d em on s t ra te a  ‘clea r  a n d
m a n ifes t  pu rpose’ to th e  con t ra ry,  [th is  Cou r t ]
s h ou ld  res ist  a t t r ibu t ion  to Con gres s  of a  d es ign  to
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dis tu rb  a  S ta t e’s  d ecis ion ” on  th e d elega t ion  of
a u th or ity by th e S ta te to its  polit ica l su bd ivision s .

C. Noth ing in  the  leg is la t ive  h i s tory  o f
§ 2 5 3 (a) m a n ife s t s  c o n gre s s i on al in t e n t  t o
inc lude  the  S tate s  and the i r subd iv is i ons
am ong t h e  e nt it ie s  t hat  St at e s  and loc al
go ve rnm e nt s  c an not  c ont ro l.

Th is  Cou r t’s  dem a n d for  “c lear  an d m an ifes t”
la n gu a ge in  th e s ta tu te  elim in ates  a n y legit im ate
b a s is  for s ea rch in g th e legis la t ive h is tory of th e
Telecom m u n ica t ions  Act . Bu t s u ch  a  s ea rch  wou ld
be u n a va ilin g in  a n y even t .  Th e m os t  t h a t
res pon den ts  ca n  poin t  to is a  pa tch work  of ou t-of-
con text  s ta temen ts  – s ta temen ts  th a t  wou ld  be
in s u fficien t  to warn  th e S ta tes  th a t  Con gres s  m igh t
be  u su rp in g th e ir  power .

Th a t  is  wh a t th e Miss ou r i Mu n ic ipa ls  d id  before
th e Eigh th  Circu it .  F ir s t  th ey c ited  the
Con gr es s ion a l h ist ory of th e Telecom m u n ica t ions
Act  of 1996  a n d  a  p redeces s or  b ill,  S .1822 , 103d
Con g., 2d  Ses s . (19 94 ), to n ote th a t Con gress
discu s s ed  th e p roh ibition  con ta in ed  in  th e Pu b lic
Ut ility Holdin g Com pa n y Act  of 193 5 (PUHCA) to
P U H C A- r e g u la t e d  c o m p a n i e s ’ p r ov id in g
telecom m u n ica t ion s  s er vices . Th e Mis s ou r i
Mu n icipa ls  argu ed tha t  if Con gress  in ten d ed
PUHCA-regu la ted  com pa n ies  to fa ll with in  th e
m ea n in g of “an y ent ity,” u sed in  th e  con text  of
§ 253 (a),  tha t  is  evidence tha t  “an y ent ity” m u st
inc lu de polit ica l su bd ivision s  of s ta tes .  Th a t
a rgu m en t  ign or es  th e b a s ic fa ct  th a t  n eith er s ta tes
n or  th eir  po lit ica l su bdivis ion s  a re regu la ted  u n der



     4 PUHCA regu la tes  “h o ld in g com p a n ies ,” i.e., com p a n -
ies  th a t own  th e s tock  of en t it ies  p rovid in g u t ility
s ervice.  Miss our i's  con s t itu t ion  res t r icts  th e a b ility of
cities  a n d  p olit ica l s u bd ivis ion s  from  h old in g s tock  in
corp ora tion s  or a s s ociat ion s .  Art . VI, § 23 ,  Miss our i
Con s titu tion .
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th e PUHCA.4

Th e Mis s ou r i Mu n icip a ls  a ls o a rgu ed  below th at
Con gress  k n ew h ow t o u s e  th e t er m s  “s ta tes ” a n d
“polit ica l s u b d ivis ion s ” a n d  wou ld  h a ve exp res s ly
exclu ded  th em  from  § 2 5 3(a ) if t h a t  wer e Con gr es s ’
in tent .   Th a t  logic ca n  b e equ a lly u s ed  to as ser t  th a t
Con gres s , in  d ra ft in g th e Telecom m u n ica tion s  Act ,
dem on s tr a ted  cogn iza n ce of t h e t er m s  “s ta tes ” a n d
“polit ica l s u b d ivis ion s ” (or , t o u s e  th e § 2 5 3(a )
la n gu a ge, “loca l” govern m en t s ), a n d  cou ld  h a ve
exp res s ly in clu d ed  th os e term s  with in  “a n y en t it ies ”
in  § 253 (a).   In deed,  kn owin g of th e  preceden ts
in s is tin g on  “clear  an d m an ifes t” la n gu a ge to exten d
s u ch  gen era lit ies  to in clu de t h e St a tes , Congress
wou ld  ha ve done  so ha d  it  r ea lly in t ended  to t ake
th e dra s t ic s t ep  of invad ing th e  Sta te’s  a u th or ity to
regu la te  th eir  own  m u n icipa lit ies .  Bu t  n ot h in g in
th e h is tor y of § 2 5 3(a ) s ta tes  th a t Con gress  in ten ded
to exten d  th e la w so fa r, i.e .,  to res tr ict  th e wa y
St a tes  organ ize th em s elves  th rou gh  an d delegate
a u th ority to politica l s u bd ivis ion s .  

Bu t  a gain , th e legis la t ive  h is tory if ir re levan t .
And ,  a s s u m in g th a t § 253(a ) ca n  even  be logica lly
r ea d  to bar  th e  S ta tes  from  regu la t ing th eir own
s u b d ivis ion s ,  a n d t h a t Con gress  h a s  th e p ower  to
t ake th a t  s tep , n oth in g in  th e s ta tu tor y lan gu a ge
m akes  clea r  t h a t is  wh a t Con gres s  in ten d ed .  In  th e
a bs en ce of s u c h  cla r it y, t h is  Cou r t ’s  pr eceden ts
d em a n d th at  t h e s ta tu te  be in terpreted  not  to
a pp roa ch , m u ch  les s  cros s , th e con s t itu t ion a l lin e
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protect in g s ta te s overeign ty. As  d iscu s s ed  below,
th ere is  a  wa y to r ea d  th e  s ta t u t e t o a void  th os e
com plica t ions .  An d th at  is  th e on ly logica l rea d in g
of § 2 5 3(a ).  

III. Logic ally re ad, § 2 5 3 (a) e xc lude s  t he  St at e s
     and lo c al go ve rn m e n t s  fro m  t h e  “e n t it ie s ”  
      t he y  c an not  c ont ro l.

Th e is su e p os ed  h ere rea lly s h ou ld  b e m u ch
s im pler  t h a n  th e FCC or t h e Eigh th  or D.C. Circu its
su ggest .  In  fa ct, th e la n gu a ge of th e s ta tu e its elf
accom m oda tes  on ly one  logica l r ead ing .

Sect ion  253 (a) does  n ot  con sis t  only of th e
wor ds , “a n y en t ity,” as  someone skim m in g th e
Eigh th  Circu it’s  op in ion  m igh t  exp ec t .  Thou gh
s h or t , it  does  con ta in  a  com plete s en ten ce:  

No St a te or  local st a tu te or r egu la tion , or oth er
Sta te  or  loca l lega l requ irem en t , m a y pr oh ibit or
h a ve th e effect of pr oh ibitin g th e a b ility of a n y
ent ity to provide  an y in ters ta te  or  in t ras t a te
telecom m u n ica tion s  s ervice.

Th e  s e n t e n c e  d es c r ib e s  in vo lve m e n t  in
telecom m u n ica t ions  regu la tion  from  two differen t
direct ion s .   Th e  fir s t is  r egu la t or y, t h e s ou r ces  of
regu lat ion : (a ) “Sta te [s ]” an d  (b) “loca l” governm en t s .
Th e s econ d d irection  is  th e s ou rce of com pet ition :
“a n y en tity” th a t wis h es  “to p rovide a n y in ter s ta te or
in t ras ta te  telecom m u n ica t ion s  s er vice.”  Th e E igh th
Circu it ’s  rea din g of th e  s ta tu te  ma kes  th e s ou r ces  of
regu lat ion  pa r t  of th e s ou rce of com pet ition . Un les s
a n d u n til th e s ou rce of regu la t ion  ch oos es  to a ls o
becom e a  s ou rce of com pet ition , th a t r ea din g ma kes
n o s en s e .

Th e falla cy in  th e E igh th  Circu it ’s  rea din g is
eviden t  by rep lac in g th e  te rm  ch osen  for th e s ou rce
of com pet it ion  with  th e terms  chosen for  th e
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sources  of regu la tion , i.e ., b y r ep la cin g “a n y ent ity”
wit h  a  te rm  t h a t th e Eigh th  Circu it s a ys is  a  s u bs et
of t ha t  grou p .  Su ch  a  s ta tu te wou ld rea d : “No Sta te
m a y p roh ib it  or  h a ve th e effect  of prohibit in g it s  own
a b ility to p rovide a n y in ters ta te  or  in t ras ta te
telecom m u n ica t ion s  s ervice.”  Or: “No local
govern m en t  m a y proh ibit or h a ve th e effect  of
p roh ib it in g it s  own  ab ility to provide  an y in ters ta te
or  in tr a s ta te telecom m u n ica tion s  s ervice.”  Neith er
s en ten ce m akes  a n y logica l or  policy s en s e.   Th ou gh
th ey m ay be u na b le to in ter fer e with  th e d ecis ions
o f  p r i v a t e  c o m p a n i e s  t o  e n t e r  t h e
telecom m u n ica t ions  bu s in es s , obviou s ly Sta tes
m u s t  be a ble to m a ke t h e s a m e ch oices  a bou t
wh eth er  to en ter  th a t b u s in es s  th em s elves .  

Th a t  th e res pon den ts  h ere a re m u n icipa lities
(“loca l” govern m en t s , a s  refer en ced  in  § 2 5 3(a ))
wh os e a bility to en ter  th e com m ercia l telecom m u n i-
ca t ions  b u s in e s s is  bein g rest ricted b y a St a te d oes
n ot  ch a n ge th e logic.  As  discu s s ed  a bove, pp . 13 -18
s upra , S t a t e su bd ivis ion s  are n ot  in d ep en d en t
or ga n iza t ion s ,  en t itled to m a ke d ecis ions  with ou t
delega ted  a u th or ity.  Th ey a re con s t itu en t  pa r ts  of
th e s t a t e.  To r ead  § 253(a ) to p reven t  th e S ta te from
determ in in g wh a t  p ower s it  h a s  delega ted  to a n y
con s ti tu en t  pa r t  is  n ot  a  logical,  an d th u s  n ot  a
p er m is s ib le, r ea d in g of § 2 5 3(a ).

No p rovis ion  of th e Con s t itu t ion  of th e Un ited
St a tes  recogn izes  th e exis ten ce of a  c ity or  cou n ty,
let  a lon e a  m u n icip a l u t ilit y.  No cla u s e of th e
fed er a l con s t itu t ion  p roh ibits  a  s ta te from  creat in g
its  own  political s u bd ivis ion s  an d  de lega t in g powers
or  au th or ity to th ose  su bdivis ion s .   No c lau se  of th e
fed er a l con s t itu t ion  m a n da tes  th a t t h e s ta tes
delegate  cer ta in  powers  to polit ica l su bd ivision s  -
crea tu res  th at  exis t  a t  th e com plete d iscret ion  of th e
s ta te.   An d  t h ere  is   n o  con s titu t ion a l  rea din g of
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§ 2 5 3(a ) th a t  rep laces  th e S ta te of Mis s ou r i’s  lim ited
delega t ion  of a u th or ity to its  polit ica l su bd ivision s
wit h  wh a t  a m ou n t s  to ca rt e blan ch e to becom e a
com m ercial telecom m u n ica tion s  s ervice.

CONCLUSION

For  th e r ea s on s  s ta ted  a bove, th e Cou r t s h ou ld
r ever s e th e E igh th  Circu it’s  decis ion  a n d  rem a n d
th e ca s e with  in s t ru ct ion s  to  rein s ta te  the  FCC’s
ord er    den yin g   pr eem ption    of   Mo.  Rev.  St a t. 
§ 392 .410 .7 , a n d  t h u s  p res er vin g t h e S ta t es ’ power
to a llocate  au th or ity to an d a m on g th eir officer s ,
a gen cies , a n d  polit ica l su bd ivision s .
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