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QUESTIONS PRESENTED

1. Whether the cogt to the defendant of complying with an
injjunction sought by a plantffS das may saidy the
amount-in-controversy requirement of the diversty datute,
where such compliance would cost the defendant more than
the $75,000 minimum whether it covered the entire class or
any single member of the class.

2. Whether, for purposes of applying the amount-in-
controversy requirement of the diversty datute, a class ac-
tion dam for punitive damages should be attributed to each
member of the class as an undivided whole, or insead must
be apportioned to each class member on a pro rata bass.



PARTIESTO THE PROCEEDING

In addition to the parties identified in the caption and to
the unidentified class members, Ricky A. Copdand, Gerdd
Essg, Howard S. & Lynette M. Hornreich, John La Grou,
Jeffrey Scott Merrick, and Thomas Walters are parties to the
case.

CORPORATE DISCLOSURE STATEMENT

Ford Motor Company has no parent corporation, and no
publicly held company owns ten percent or more of its stock.
Citibank (South Dakota), N.A. is a wholly-owned subsdiary
of Citicorp, and is indirectly wholly-owned by Citigroup, Inc.
Citigroup, Inc. isa publicly hedd company.

(if)
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PETITION FOR A WRIT OF CERTIORARI

Petitioners Ford Motor Company and Citibank (South
Dakota), N.A. respectfully pray that a writ of certiorari issue
to review the judgment of the United States Court of Appeds
for the Ninth Circuit in this case.

OPINIONS AND JUDGMENTSBELOW

The opinion of the Ninth Circuit (Pet. App. 1a-20a) is
reported at 264 F.3d 952. The opinion of the digtrict court
(Pet. App. 23a-333a) is not reported.

JURISDICTION

The opinion of the Court of Appeds was issued on
September 6, 2001. The Court of Appeds denied the petition
for rehearing and rehearing en banc on October 22, 2001.
This Court hasjurisdiction pursuant to 28 U.S.C. § 1254(1).

STATUTE INVOLVED

Section 1332(a)(1) of Title 28, United States Code, pro-
vides in petinent pat: “The digrict courts shdl have origi-
nd jurisdiction of dl cvil actions where the matter in con
troversy exceeds the sum or vaue of $75,000, exclusve of
interests and costs, and is between ... citizens of different
States.. . . .”

STATEMENT OF THE CASE

In Shyder v. Harris, 394 U.S. 332 (1969), and Zahn v.
International Paper Co., 414 U.S. 291 (1973), this Court
held that the advent of the modern class action under Rule 23
fdled to dter the traditiond rule that “separate and distinct
clams of two or more plantiffs cannot be aggregated in or-
der to satisfy the jurisdictiond amount requirement” of the
diversty statute. 394 U.S. a 335. As the Court explained,
however, the dams of multiple plantiffs may be attributed
to the dass as an undivided whole where the plaintiffs “unite
to enforce a single title or right in which they have a common
and undivided interest.” 1d.
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Because both cases were presented in this Court on the
assumption that the plantiffs dleged “separate and distinct”
cdams, nather Shyder nor Zahn eaborates the circumstances
in which a dam is propely dassfied as “separate and dis-
tinct” or “common and undivided.” And the Court has had
no occason to revidt the issue in the intervening thirty years.
The result, the leading tregtise in the area explains, is that the
“rules rdating to aggregding multiple dams to saidy the
amount in controversy requirement are in a very unsatisfac-
tory date” and “the diginction between a common, undi-
vided intered and severd and diginct clams is far from
clear” 14B Chales Alan Wright, Arthur R. Miller, & Ed-
ward H. Cooper, Federal Practice and Procedure (“Wright
& Miller™) 83704, at 127, 150 (1998). This case affords the
Court the opportunity to provide muchtneeded guidance on
the issue, in the specific context of two recurring Stuations
that have confused and divided the lower courtss a class
dam for inunctive relief, and a dass dam for punitive
damages.

The clam for injunctive relief in this case rases an addi-
tiond question that has smilarly divided the lower courts for
years. whether, for purposes of determining the amount in
controversy in a divergty suit, a dam may be evduated not
only in terms of its vaue to the plaintiff or plaintiffs, but, &
ternatively, in terms of its cogt to the defendant. The Court
has never conclusvely addressed this question, and the lower
courts are deeply divided on it. See 14B Wright & Miller
§3703. The conflict is particularly confounding in the cdlass
action context, where courts must address the issue while
also alhering to Shyder and Zahn. Guidance from the Court
on this question is criticd, and this case presents an excellent
vehide inwhich to provideit.

1. This case arises out of the termination of a credit card
rebate program operated by Petitioners Ford Motor Company
and Citibank (South Dakota), N.A. In 1993, Petitioners &
sued a credit card that enabled its users to earn rebates b-
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wards the purchase of a new Ford vehicle. Pet. App. 3a. Pe-
titioners discontinued the program effective January 1, 1998.
In response, cardholders filed six nationwide class actions in
the date courts of Washington, Oregon, Cdifornia, Illinois,
Alabama, and New York. Id. The its dleged generdly
that one or both Petitioners had made misrepresentations
concerning the rebate program, and that the program had
been wrongfully terminated. 1d.

Petitioners removed the cases to federd court on the e
gs of divergty jurisdiction, and then petitioned the Judicid
Pand on Multididtrict Litigation for consolidetion of the ac-
tions in one didrict court. The Pand trandferred the actions
to the Western Didlrict of Washington for consolidated pre-
trid proceedings. The named plantiffs in the various ations
then jointly filed a Consolidated Complaint. The Consoli-
dated Complaint dtated that the case was within the didrict
court’s divergty jurisdiction, id. a 4a; it sought as relief, in-
ter alia, punitive damages and an injunction reingating the
rebate program for the class members, id.; and it dleged that
Petitioners liability to the class amounted to hillions of dol-
lars, id. at 13a.

Following completion of discovery on the question of
class cetification, the didtrict court sua sponte issued an a-
der to show cause why the Consolidated Complaint “should
not be dismissed for lack of jurisdiction,” for falure to estab-
lish the $75,000 amount-in-controversy requirement. Id. at
4a' Two of Petitioners arguments in response to the court’'s
order are rdevant here (1) that the plaintiffs have a common
and undivided interest in the request for an injunction reingti-
tuting the program, and Petitioners cost of complying with
that request exceeds $75,000 even for a single plaintiff; and
(2) tha the plantiffs have a common and undivided interest
in the request for punitive damages, which aso exceeds

1 It is undisputed that the Consolidated Complaint satisfies the re-

quirement of complete diversity among the parties. Pet. App. 6a.
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$75,000. The didrict court rejected those arguments and
dismissed the Consolidated Complaint for lack of jurisdic-
tion. Id. at 4a-5a.

2. The Ninth Circuit affirmed in pat and dismissed in
part.

a The pand firs addressed Petitioners contention that
the cos of complying with Respondents request for injunc-
tive rdigf saidies the amount-in-controversy requirement.
The court did not dispute that it would cost Petitioners more
than $75,000 to reingtitute and operate the rebate program.
The court adso acknowledged that, under the “ether view-
point rule” “the test for determining the amount in contro-
versy is the pecuniary result to either party which the judg
ment would directly produce” Id. a 7a (emphasis added).
As a reallt, even if the vaue of injunctive rdief to the plain
tiff does not exceed $75,000, the amount-in-controversy
threshold gill might be satisfied based on “the potentia cost
to the defendant of complying with the injunction.” 1d. In
the court’s view, however, the “either viewpoint” rule goplies
in dass actions (and other multiple plaintiff cases) only in
cdrcumdances in which the plantiffs have a “common and
undivided interes” in the requested injunction. Id. a 9a. If
it were otherwise, the court believed, plaintiffs could too ess-
ily subvert the non-aggregation principle of Snyder and Zahn.
Id.

Here, the court held, the plantiffs did not possess a
“common and undivided” interest in the request for an i+
junction reindituting the rebate program. The principd bass
for that concluson was that the right asserted by the plantiffs
—viz., “to accrue rebates under the canceled program”—was
“diginct to each plantiff” and “based on his or her individud
contractud relationship with Ford and Citibank.” Id. at 11a.
The court found irrdevant the undisputed fact that the fixed
cost to Petitioners of complying with the injunction would
exceed $75,000 even as to any single plantiff. Id. a 12a In
the court's view, establishing jurisdiction on that bass would
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conflicc  with “the principle undelying the jurisdictiond
amount requirement—to keep smdl divergty suits out of
federd court.” 1d. The court therefore determined that “the
amount in controversy requirement cannot be sdisfied by
showing that the fixed adminigrative costs of compliance
exceed $75,000.” 1d.

b. The Ninth Circuit o rgected Petitioners argument
that the plaintiffS class possesses a common and undivided
interest in the request for punitive damages. The court fo-
cused on whether “the consolidated plaintiffs and putative
cdass members unite to assart a sngle title or right” Id. at
16a. Clams for punitive damages, the court reasoned, “are
brought together in a class action for the convenience of the
plaintiffs, not because the plaintiffs share a common and un-
divided interest in a single, indivisble res” Id. a 17a. As a
result, the court found, “the right to punitive damages is a
right of the individud plaintiff, rather than a collective enti-
tlement of the victims of the defendant's misconduct.”  Id.
(internd quotation marks omitted). In reaching that conclu-
gon, the court emphasized that a plaintiff’'s recovery of puni-
tive damages is not limited by prior awards of punitive dam:
ages to other plantiffs for the same act, and dso that “[€]ach
consolidated plaintiff and class member could bring an indi-
vidud action for punitive dameges and have his or her rights
adjudicated without impliceting the rights of every other per-
son daming such damages” 1d.

REASONS FOR GRANTING THE WRIT

This case presents two important questions of federa
jurisdiction that have divided and confused the lower federd
courts for years, and that are ripe for this Court's review.
Both questions concern the scope of federa jurisdiction in
diversity cases pursuant to 28 U.S.C. § 1332, ad in particu-
lar the appropriate methods for assessng in a diversty class
action whether “the matter in controversy exceeds the sum or
vaue of $75,000.” 28 U.S.C. § 1332(a).
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Ore of the questions presented—whether the cost to a
defendant of complying with a dass dam for injunctive re-
lief may satify section 1332's amount-in-controversy re-
quirement, where such compliance would cost the defendant
more than $75,000 whether it covered the entire class or any
gngle dass membe—itdf implicaes a number of con
nected and important questions warranting this Court's re-
view. The fird of these is a question over which the courts of
gppeds have sharply divided for years. In cases where an
injunction is requested, may the amount in controversy be
evauated only by looking a the value of the injunction to the
plantff (the “plantiff's viewpoint” rule), or may courts dso
consder the cost to the defendant of complying with the i+
junction (the “ether viewpoint” rule)? Reatedly, if the “ei-
ther viewpoint” rule is gppropriate as a generd matter, may it
be employed in the class action setting without running afoul
of the rule announced by this Court in Shyder that class
members may not aggregate their “separate and distinct”
dams to saidy the amount-in-controversy requirement?
The lower courts have diverged makedly in ther
understanding and application of Snyder’s dictates, par-
ticulaly where injunctive rdief and the “ather viewpoint”
rule are & issue. Moreover, the holding of the Ninth Circuit
below that the “either viewpoint” rule cannot be applied
condgently with Snyder both misconceives the non
aggregation principle  and ignores  the subgsantid  sum
actudly a dake in the dass dam for injunctive rdief in this
cae.  This Court's intervention is warranted to restore
consstency and coherence to the law inthis area.

The second question presented concerns the trestment of
a dass dam for punitive dameges in the amount-in
controversy determination. In particular, does the class have
a “common and undivided’ interes in the entire punitive
damages award, or does each class member have a “separate
and diginct” dam for a pro rata share of the punitive dam-
ages avad? Those pane opinions in the courts of appeds
that have andyzed the merits of the question have reached
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opposite conclusons, and the didtrict courts are divided. In
addition, the postion adopted by the Ninth Circuit below and
shared by other courts of appedls is decidedly in error:  the
view of those courts—i.e.,, that each class member has a
“separate and digtinct” clam for a pro rata (and jurisdiction
dly insfficient) share of the cdasswide punitive damages
award—necessarily depends on the unsustainable premise
that no class member could obtain $75,000 in punitive dam-
ages in an individud action. Tha eroneocudy redrictive
interpretation of the scope of divergty jurisdiction warrants
this Court’'s immediate correction, especidly in view of the
Court’'s repeated expressons of concern with the danger of
arbitrarily excessve punitive damages awards againgt out-of-
state businesses.

Findly, the Court should grant the petition in this case
because opportunities to review these important issues do not
often arise. Under 28 U.S.C. § 1447(d), “[an order remand-
ing a case to the State court from which it was removed is not
reviewable on agppeal or otherwise” Accordingly, the bulk
of digtrict court decisions in this area are subject to no appel-
late review at dl. This case is an exception to that rule ke
cause, as the cout of gppeds discussed, the origind com:
plaints filed in various date courts and then removed to fed-
eral court were replaced by a Consolidated Complaint filed in
the didrict court, and the district court’s order dismissed,
rather than remanded, the action as defined in that Consoli-
dated Complaint. See Pet. App. 5a6a Thus, especidly
because the Court so rardly has the opportunity to review the
Issues presented here, the petition should be granted.

I. THE COURT SHOULD RESOLVE THE CON-
FLICT AMONG THE CIRCUITS REGARDING
THE “EITHER VIEWPOINT” APPROACH TO
THE AMOUNT-IN-CONTROVERSY REQUIRE-
MENT IN THE CLASSACTION CONTEXT.

A principa ground of diversty jurisdiction asserted by
Petitioners and rgected by the court below is that section
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1332's amount-in-controversy requirement is saisfied be-
cause the cogt to Petitioners of complying with the injunctive
rdief sought by the plantiff dass—reinstatement of the re-
bate program and restoration of the opportunity to accrue e
bates—would exceed $75,000 even if the requested reief
were avarded only to one plaintiff. The Ninth Circuit's re-
jection of that argument is incorrect on the merits, and it
compounds a deep divison among the courts of gppeds over
the appropriate method for evauating the amount in contro-
versy in class actions seeking injunctive relief.

A. The Ninth Circuit’s Decison Compounds an Ex-
isting Intercircuit Conflict.

1. In diversty suits where the requested relief includes
an injunction agang the defendant, a recurring question is
whether the amount in controversy must be evauated by
looking only to the vaue of the case to the plantiff (the
“plantiff’s viewpoint rule’), or whether it may dso be de-
termined by conddering the cost to the defendant of comply-
ing with the requested injunction (the “ather viewpoint
rule’). The question arises in cases like this one, where
complying with the requested injunction would require the
defendant to dter its business activities in such a manner that
would cogt a least the datutory minimum under 28 U.S.C.
§ 1332, even though the vaue of the injunction to each indi-
vidud plantiff isless than the minimum.

This Court has never conclusively addressed this issue?
and the lower courts across the country are deeply divided on
it. See Ericsson GE Mobile Communications, Inc. v. Mo-
torola Communications & Elecs., Inc., 120 F.3d 216, 218

2

The Court has, however, approved the use of “compliance costs’
when calculating the amount in controversy in related contexts. See Hunt
v. Washington State Apple Advertising Comm'n, 432 U.S. 333, 347
(1977) (holding that, for purposes of satisfying the federal question stat-
ute’s now-repealed $10,000 threshold, the plaintiffs’ “costs of compli-
ance” with the challenged state statute “are properly considered in com-
puting the amount in controversy).
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(11th Cir. 1997) (“The Supreme Court has provided no clear
guidance on this question, and, as a result, federa courts are
divided as to the proper perspective to use in cetermining the
amount in controversy.”) (footnote omitted); 14B Wright &
Miller 8 3703 (discussing the conflict and collecting cases);
15 James Wm. Moore et al., Moore's Federal Practice
(“Moore's’) §102.109 (3d ed. 2001) (same).

On one hand, severa courts—including the Second,
Third, Hfth, Eighth, and Eleventh Circuits—have adopted
the “plantiff's viewpoint” rule, and condgder only the vaue
of the injunction to the plantiff. See Ericsson GE Mobile,
120 F.3d at 219; In re Corestates Trust Fee Litig., 39 F.3d
61, 65 (3d Cir. 1994); Kheel v. Port N.Y. Auth., 457 F.2d 46,
49 (2d Cir.), cert. denied, 409 U.S. 983 (1972); Massachu-
setts Sate Pharm. Ass'n v. Federal Prescription Serv., Inc.,
431 F.2d 130, 132 n.1 (8th Cir. 1970); Alfonso v. Hillsbor-
ough County Aviation Auth., 308 F.2d 724, 727 (5th Cir.
1962). On the other hand, a growing number of courts—
including the Fird, Fourth, Seventh, Tenth, and D.C. Cir-
cuits, dong with the Ninth Circuit in some circumstances as
discussed below—disagree, and hold indteed that the amount-
incontroversy requirement may be saidfied by evduating
the cae from dther the plantiff's or the defendant’s view-
point. See Justice v. Atchison, Topeka & Santa Fe Ry., 927
F.2d 503, 505 (10th Cir. 1991); Smith v. Washington, 593
F.2d 1097, 1099 (D.C. Cir. 1978); Berman v. Narragansett
Racing Ass'n, 414 F.2d 311, 314 (1st Cir. 1969); Gover nment
Employees Ins. Co. v. Lally, 327 F.2d 568, 569 (4th Cir.
1964); Ridder Bros, Inc. v. Blethen, 142 F.2d 395, 399 (9th
Cir. 1944); see also Crosby v. America Online, Inc., 967 F.
Supp. 257, 264 (N.D. Ohio 1997). In tota, dmogt al the
courts of gopeds have weighed in on the “viewpoint” issue,
and the result is a roughly even split among the circuits that
is clearly ripe for resolution by this Court.®

3 Scholarly opinion is also divided. The “plaintiff’s viewpoint” rule

has enjoyed notable academic support in the past, see, e.g., Armistead M.
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2. This dissgreement is further complicated in the class
action context, where the courts are divided over whether,
and how, the “ether viewpoint” rule can be gpplied conss
tent with Shyder. Here, the court of appeds observed that the
“either viewpoint” rule has long been the law of the Ninth
Circuit. Pet. App. 7a (citing Ridder, 142 F.2d at 399). But
the court refused to apply that rule in the class ation context
of this case, on the ground that to do so would run aoul of
the principle aticulated in Shyder that individud dass mem:
bers may not aggregate thelr separate and digtinct clams to
meet section 1332’ s jurisdictiond threshold. 1d. at 11a-12a.

Severd courts agree with the Ninth Circuit's identifica
tion of an “inherent conflict between the ‘ather viewpoint
rue and [Shyder’s] non-aggregation rule” Pet. App. 8a (cit-
ing Show v. Ford Motor Co., 561 F.2d 787, 788-91 (9th Cir.
1977)), and conclude therefore that the former may never be
employed in cases involving “separate and didinct” clams.
Courts taking this view tend to underdand the “either view-
point” gpproach as necessxily involving a process of aggre-
gation, whereby the separate codts to the defendant of com-
plying with injunctions for each individud plantiff are added
together to determine the totd burden on the defendant.
Unless the plaintiff class assarts a “common and undivided”
clam, these courts reason, such aggregation is impermissble
under Shyder. See, e.g., Packard v. Provident Nat’'| Bank,
994 F.2d 1039, 1050 (3d Cir.) (“[A]llowing the amount in
controversy to be measured by the defendant’'s cost would
eviscerate Shyder’s holding that the cdams of class members
may not be aggregated in order to meet the jurisdictiona

Dobie, Jurisdictional Amount in the United States District Court, 38
Harv. L. Rev. 733 (1925), but contemporary scholarly opinion tends to
favor the “either viewpoint” approach, see, e.g., 14B Wright & Miller
§ 3703, at 121-25; Richard H. Falon, Jr. et al., Hart and Wechsler’s The
Federal Court and the Federal System (“Hart & Wechsler”)1550 (4th ed.
1996); Erwin Chemerinsky, Federal Jurisdiction § 5.3.4 (2d ed. 1994);
Brittain Shaw Mclnnis, Comment, The $75,000.01 Question: What isthe
Value of Injunctive Relief?, 6 Geo. Mason L. Rev. 1013 (1998).
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threshold.”), cert. denied, 510 U.S. 964 (1993); Massachu-
setts State Pharm. Ass'n, 431 F.2d a 132 & n.2 (concluding
that, for class actions, Shyder “can only be interpreted as pre-
cluding the vauation of the amount in controversy from the
defendant’s viewpoint.  To hold otherwise would in effect
permit aggregation of cams contrary to the teaching of Shy-
der.”); Lonnquist v. J.C. Penney Co., 421 F.2d 597, 599
(10th Cir. 1970) (equating the “ether viewpoint” approach
with looking to the “total detriment” to the defendant, and
holding that, in cases which involve “separate and digtinct
clams that cannot be aggregated, it would be improper to
look to total detriment”).*

Other courts reject that approach and instead harmonize
the “ether viewpoint” rule with the Shyder nonaggregation
principle even where the plaintiffs cams are “separate and
diginct.” In In re Brand Name Prescription Drugs Antitrust
Litigation, 123 F.3d 599 (7th Cir. 1997), cert. denied, 522
U.S. 1153 (1998), for example, the Seventh Circuit acknowl-
edged the “[cloncern . . . that if the cost to the defendant may
be used to establish the minimum amount in controversy in
[a class action] injunction case, . . . the nonaggregation rule
will be drcumvented” 1d. a 610. Writing for the court,
Judge Posner explained that this concern is “misplaced,” be-
cause evauating a dam for injunctive rdief from the defen
dant's viewpoint need not mean examining the total cost to
the defendant of complying with the injunction for the entire
plantiff dass. 1d.

Raher, the Seventh Circuit gpplied the “either view-
point” rule together with Shyder and concluded that the cor-
rect sandard is “the cost to each defendant of an injunction
running in favor of one plantiff.” Id. In that context, appli-
cation of the “ather viewpoint” rule means that “[t|he defen
dant . . . is deemed to face multiple clams for injunctive e

4 of course, courts that reject the “either viewpoint” rule even in sin-

gle-plaintiff cases, see supra p. 9, necessarily reject it in this context also.
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lief, each of which must be separatdly evaduated.” Id.; ac-
cord Del Vecchio v. Conseco, Inc., 230 F.3d 974, 977-78 (7th
Cir. 2000). A number of other courts follow this goproach.
See In re Microsoft Corp. Antitrust Litig., 127 F. Supp. 2d
702, 719 n.16 (D. Md. 2001) (“Of course, the cost to the de-
fendant of an injunction running in favor of one plantiff will
often be used as the test to determine the amount in contro-
versy in dass actions and other multi-plaintiff cases””); Inre
Cardizem CD Antitrust Litig., 90 F. Supp. 2d 819, 834-35
(ED. Mich. 1999) (adopting the In re Brand Name ap-
proach); see also McCoy v. Erie Ins. Co., et al., 147 F. Supp.
2d 481, 494 n.14 (SD. W. Va 2001); Kivikovski v. Smart
Prof’'| Photocopying Corp., No. 00-524-B, 2001 WL 274763,
a *2 (D.N.H. Feb. 20, 2001); Crosby v. America Online,
Inc., 967 F. Supp. at 265.

3. In this case, the Ninth Circuit purported to agree with
the Seventh Circuit's generd gpproach in In re Brand Name
It firs observed that, in cases where the plantiffs assart a
“common and undivided” interest in a paticular benefit, the
cog to the defendant of complying with an injunction vindi-
cating that entire interest (i.e., the “tota detriment” referred
to in cases cited supra pp. 10-11) may be used to satisfy the
amount-in-controversy requirement. Pet. App. 9a  The court
further noted that, where the clams at issue are “separate and
didinct,” the amount-in-controversy requirement may be sat-
isfied by looking a “the cogt to the defendant of an injunc-
tion running in favor of one plantiff.” 1d. (ating In re Brand
Name, 123 F.3d at 610).

Ultimately, however, the Ninth Circuit crested a new
exception to this latter principle.  After acknowledging that,
in this case, “the cogt of an injunction running in favor of one
plantiff would exceed $75,000,” id. a 12a, the court con
cluded that premiang diversty jurisdiction on that ground
would be “fundamentaly violaive of the principle underly-
ing the jurisdictiond amount requirement—to keep smdl di-
verdgty suits out of federd court,” id. Having interposed that
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new principle into the anayss, the Ninth Circuit determined
categoricdly tha “the amount in controversy requirement
canot be satisfied by showing thet the fixed administrative
costs of compliance exceed $75,000." Id. That holding con
flicts directly with In re Brand Name and its progeny, and
adso implicates the broader intercircuit divison over the pro-
priety of ever usng the “ether viewpoint” rule to evauate
the amount in controversy. The conflict is confirmed by a
subsequent  decison of the Ninth Circuit issued only four
days &fter the decison in this case, where the court expresdy
rejected a party’s reliance on In re Brand Name See Kanter
v. Warner-Lambert Co., 265 F.3d 853, 860 (9th Cir. 2001).

In sum, the Ninth Circuit's trestment of the “ether
viewpoint” rule deepens the divison among the courts of @-
peds over the vidbility of that rule, and its rgection of the In
re Brand Name approach compounds the confuson—even
among those courts that generdly apply the “ether view-
point” rule—over whether, and how, to gpply the rule in the
class action context while aso abiding by the Shyder non
aggregation principle.  These conflicts show no sgn of abat-
ing; they breed confuson over matters of recurring concern
to the lower federa courts, and they require conclusve reso-
lution by this Court. Cf. Jerome B. Grubart, Inc. v. Great
Lakes Dredge & Dock Co., 513 U.S. 527, 549 (1995) (Tho-
mas, J, concurring in the judgment) (observing tha “clear,
bright-lineg’ jurisdictiond rules “ensure]] that judges and liti-
gants will not wadte their resources in determining the extent
of federal subject-meatter jurisdiction”).

B. The Ninth Circuit Misconstrued Both the “Either
Viewpoint” Rule and the Dictates of Snyder.

The Ninth Circuit's treetment of the codt-of-compliance
issue is dso serioudy flawed on the merits. This Court’s e
view is warranted both to clarify the proper gpplication of the
“ether viewpoint” rule in the class action context, and to dis-
pel some of the confuson in the lower courts concerning the
dictates of Shyder.
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1. The “ether viewpoint” rule is the appropri-
ate device for evaluating claims for injunc-
tive relief in the class action context, even
when the claims at issue are “separate and
digtinct.”

As a generd matter, it is “desrable’ to permit section
1332's amount-in-controversy requirement to be satisfied by
either the vaue of the dam to the plantiff or the cost of the
clam to the defendant, since “the purpose of a jurisdictiona
amount in controversy requirement—to keep triviad cases
away from the federd court system—is satisfied when the
cae is worth a large sum of money to dther paty.” 14B
Wright & Miller 8 3703, at 121, 124; accord 15 Moore's §
102.109[4], at 102-200 (“Because the jurisdictional amount
was enacted primarily to measure subgtantidity of the suit,
the question of whether the controversy is subgstantid should
not be answered unqudifiedly by looking only to the vaue of
that which the plaintiff sands to gain or lo=”). As noted
above, see supra p. 9, a subgantid number of the lower
courts take this approach at least in Sngle-plaintiff cases.

The gdtuation is somewhat more complicated in the class
action context, in light of the nonaggregaion principle ar-
ticulated in Snhyder. Under that rule, class members may not
aggregate ther “separate and didinct” clams in order to
meet section 1332's amount-in-controversy threshold. See
Syder, 394 U.S. a 335. To hold otherwise, the Court in
Syder observed, “would serioudy undercut the purpose of
the jurisdictiond amount requirement,” in tha any Suffi-
dently large plantiff class could collectivdy stidy the ju-
ridictiond threshold even though ther individud dams
were each worth very little. Id. a 340. The same principle
necessarily gpplies when evduating dams for injunctive re-
lief based on the defendant's cost of compliance If the
cdams ae “separate and digtinct,” then the tota cost to the
defendant of complying with an injunction for dl plantiffs
canot be used to sisfy the amount-in-controversy require-
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ment. As the court below recognized, a contrary rue would
dlow “plantiffs with minimal damages . . . [to] dodge the
non-aggregation rule by praying for an inunction.”  Pet.
App. 9a

But the obverse is surdly true as wdl. Jugt as the non
aggregation rule ensures that class action joinder does not
create federd jurisdiction where it would not otherwise exig,
see Gibson v. Shufeldt, 122 U.S. 27, 30 (1887) (“joinder . . .
does not enlarge [federd] jurisdiction”), a proper application
of Snyder should not eliminate federa jurisdiction over
cdams for injunctive reief that, if brought individudly and
evauated with the “ather viewpoint” rule, would satisfy the
jurisdictiond threshold.  Rather, as the Seventh Circuit in In
re Brand Name explained, courts may evauate separate and
diginct dams for injunctive reief from the defendant's per-
goective without running &oul of Shyder by examining
whether “the cost to [the] defendant of an injunction running
in favor of one plaintiff” would meet the threshold amount.
123 F.3d a 610 (emphasis added); see also cases cited supra
p. 12. This gpproach retains the virtues of the “dther view-
point” rule by recognizing that the potentid cost to the de-
fendant is a “criticd” expresson of the amount a dake in a
case. Hart & Wechder at 1550. At the same time, it pre-
sarves the integrity of the amount-in-controversy requirement
as demanded by the Shyder nonraggregation principle.  See
Brittain Shaw Mclnnis, Comment, The $75,000.01 Question:
What Is the Value of Injunctive Relief? 6 Geo. Mason L. Rev.
1013, 1045-46 (1998).

In this case, uncontested record evidence establishes that
the fixed cogt to Petitioners of complying with an order pro-
viding the injunctive relief sought by the plantiff class—
reinstatement of the rebate program and restoration of the
opportunity to accrue rebates—would far exceed the jurisdic-
tiond minimum of $75,000, even if the relief were awvarded
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only to a sngle plantiff.> The Ninth Circuit acknowledged
this fact, noting tha “the cogt of an injunction running in fa
vor of one plantiff would exceed $75,000,” and that, indeed,
“the fixed cods to Ford and Citibank of reingating and main-
taining the program would be the same whether it is done for
one plantiff or for ax million” Pet. App. 12a Assuming
arguendo that the plantiffs in this case present “separate and
disinct” dams for injunctive rdief,® these facts are auffi-
cient under the “ether viewpoint” rule as applied by In re
Brand Name and its progeny to satisfy section 1332's
amount-in-controversy requirement.

The Ninth Circuit, however, caegoricdly rgected the
approach taken by the Seventh Circuit and other courts, &
serting without explanation that the approach is “fundamen
tdly violaive of the principle underlying the jurisdictiona
amount requirement—to keep smal divergty wuits out of
federa court.” Pet. App. 12a. Yet the court nowhere ex-
planed wha conditutes a “smdl diversty suit” in its edima-
tion, or how this case could possbly conditute such a suit.
In fact, In re Brand Name and its progeny provide a method
for taking account of the subgtantia sums actudly at dake in
this case, and the Ninth Circuit's rgection of that method led
it to ignore a “criticd” expresson of the casg’s value. Hart
& Wechder at 1550.

> Because no individual plaintiff could be entitled to anything more

than the opportunity to accrue rebates—as distinct from an award of any
fixed dollar amount—the cost of establishing the business apparatus for
tracking the accrual of rebates, maintaining the computer systems for
identifying purchases that qualify for rebate accrual, and paying the sala-
ries of persons operating the rebate program will arise if the requested
injunction is awarded to even asingle plaintiff.

6 Asdiscussed infra pp. 17-19, the request for injunctive relief in this

case can be understood as a claim based on a “common and undivided”
interest among all members of the plaintiff class. But the case clearly
satisfies section 1332's amount-in-controversy requirement even if it is
deemed to present “separate and distinct” claims.
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The Ninth Circuit appears to have been concerned to
avoid a rule under which “‘every case, however trivid,
agang a large company would cross the threshold.”  Pet.
App. 12a (quoting In re Brand Name 123 F.3d at 610). But
proper gpplication of the “ether viewpoint” rule as outlined
in In re Brand Name would not yield tha result. The con
cearn in this area is that “a defendant’s clericd or minigerid
cods of compliance [with a requested injunction] might carry
a case across the threshold.” In re Brand Name, 123 F.3d at
610. The cods asociated with the injunction sought here,
however, are more than merdy “dericd” or “minigerid.” In
order to comply with the injunction sought by the plaintiff
cass in this case, Petitioners Ford and Citibank would have
to reindate the rebate program by reestablishing the business
goparatus for tracking the accrua of rebates, maintaining
computer systems for verifying which purchases qudify for
rebate accrud, and paying the sadaries of individuds engaged
in the operation of the rebate program. Taking account of
such sructurd and operationd cogts hardly risks opening the
federd courts to a flood of trivid litigation. See In re Brand
Name, 123 F.3d a 610 (contrasting costs requiring the de-
fendant to “restructure its business @ give up a lucrative law-
ful busness opportunity” with “clericd or minigerid cods
of compliance”).

2. The requested injunction in this case is better
understood as a “common and undivided” claim
under Snyder.

As noted, the Shyder nonraggregation principle applies
only to clams that are “separate and digtinct,” and does not
aoply to dams asserting “common and undivided” interests
in a particular right or benefit. 394 U.S. a 335. Indeed, a
rule about aggregation makes no conceptua sense when ap-
plied to common and undivided clams, because such dams
cannot be disaggregated in the firg place.  Accordingly,
where plaintiffs “unite to enforce a sngle title or right in
which they have a common and undivided interest,” id., the
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vaue of the entire clam may be consdered for purposes of
section 1332's amount-in-controversy requirement.  As the
Ninth Circuit correctly observed, see Pet. App. 9a, this prin-
ciple applies with equal force to common and undivided
dams for injunctive reief thet are evduated in terms of ther
cos to the defendant. The court falled to recognize, how-
ever, tha the plantiffS request for injunctive rdief in this
case is better understood as asserting a “common and undi-
vided” interest.

Here, it is undisputed that the “fixed codts to Ford and
Citibank of reingaing and maintaning the program would
be the same whether it is done for one plantiff or for ax mil-
lion” Id. a 12a That is the class cdlam for injunctive reief
seeks a dngle result—reingatement of the rebate program—
and the cost and nature of providing that result does not d&
pend on the number of plantiffs seeking it. This fixed com-
pliance cog is a hdlmark of a dam assating a “common
and undivided” interest. See, e.g., In re Cardizem Antitrust
Litig., 90 F. Supp. 2d at 836 (“Plaintiffs seek njunctive reief
that will benefit the class as a whole. Defendants costs of
compliance do not depend upon the size of the class or the
identity of its members. Accordingly, it is based upon a
common and undivided interes and congtitutes an integrated
cdam.”); Hoffman v. Vulcan Materials Co., 19 F. Supp. 2d
475, 483 (M.D.N.C. 1998) (“[B]ecause the defendant will
sudan this loss even if only one plantiff were to obtain the
injunction, this is a case where plantiffs have an undivided
interest in theinjunction . . . .").

In this sense, the same facts tha satisfy the amount-in-
controversy standard under the In re Brand Name approach
to “separate and diginct” cams dso establish that the clam
here is “common and undivided.” Because Petitioners can
not comply with the injunction for a sngle plantiff without
adso incurring the expense necessaxy to comply with the in
junction for the entire plantiff class, and because tha ex-
pense far exceeds the jurisdiciond minimum under section
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1332, the amount-in-controversy threshold is met whether the
clams a issue are understood to be “separate and distinct” or
“common and undivided.” See In re Microsoft Corp. Anti-
trust Litig., 127 F. Supp. 2d at 719 n.16 (“[I]n a case such as
this where an injunction in favor of a sngle plantiff—
compliance with which would cogt the defendant in excess of
the jurisdictiond amount—would provide the same benefit to
dl other plartiffs, the [n re Brand Nam¢ test yields a result
consonant with the purpose of the common and undivided
interest exception.”).

[I. THE COURT SHOULD DECIDE THE PROPER
TREATMENT OF A CLASS CLAIM FOR PUNI-
TIVE DAMAGES IN THE AMOUNT-IN-
CONTROVERSY DETERMINATION.

“Punitive damages pose an acute danger of arbitrary
deprivation of property,” this Court has explaned, because
“juries [may] use their verdicts to express biases againg big
busnesses, paticulaly those without srong locad pres-
ences” Honda v. Oberg, 512 U.S. 415, 432 (1994).” Those
circumstances—cases involving substantid sums and the po-
tentid for bias agang a nonresdent busness—present a
textbook case for the exercise of diversty jurisdiction. That
Is especidly s0 in a dass action, where cams for punitive
damages frequently seek staggering amounts. Because out-
of-gate defendants amogt invariably attempt removd to fed-
erd court in those circumstances, scores of lower courts have
addressed whether a class action seeking punitive damages is
an action where “the matter in controversy exceeds the sum
or value of $75,000.” 28 U.S.C. 81332(a). The substartid

" seealso TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443, 464

(1993) (plurality) (discussing risk that punitive damages award may be
“influenced by prejudice against large corporations’, and emphasizing
that risk is“of special concern when the defendant is. . . a nonresident”);
id. at 493 (O’ Connor, J., dissenting) (“temptation to transfer wealth from
out-of-state corporate defendants to in-state plaintiffs can be quite strong”
in casesinvolving claim for punitive damages).
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sums necessrily involved might suggest that class cdlams for
punitive damages reedily stisfy the amount-in-controversy
requirement. But the issue has generated substantid confu-
sion, with most courts adopting the opposite view.

This Court should resolve the issue not only because it is
important and has generated confusion in the lower courts,
but dso because the view adopted by the Ninth Circuit below
and shared by other courts of gppeds is demongrably in e-
ror. If, asis surely the case here, an individua plaintiff could
bring a separate action for punitive damages in excess of the
jurigdictiona minimum of $75,000, the joinder of that plain
tiff s daim with others in a class action cannot somehow e-
tinguish federd jurisdiction over the dam. But that is ex-
actly the result of the opinion below. The Shyder non
aggregation principle, contrary to the view of the Ninth Cir-
cuit, in no way compels that astcome: that rule bars aggrege-
tion of jurisdictiondly insufficient clams; it does not require
disaggregation of jurisdictiondly sufficient dams.

A. The Treatment of Punitive Damages Under the
Amount-In-Controversy Requirement Is an Im-
portant and Recurring Issue That Has Confused
and Divided the Lower Federal Courts.

The lower courts are confused and divided over the
proper treatment of punitive damages in the amount-in-
controversy determination.  The wide swings reflected in re-
cent decisons addressng the subject in the Ffth and Elev-
enth Circuits illugrate the confuson, and aso mark out the
opposing postions. In Allen v. R&H Qil & Gas Co., 63 F.3d
1326 (5th Cir. 1995), the Fifth Circuit held that a class dam
for punitive damages was a joint dam manifesing a com-
mon and undivided interest. That concluson hinged on the
“unique nature’ of punitive damages. 1d. a 1333. The court
explaned that Missssppi followed the “dmost unanimous
rule’ concerning the purpose of punitive damages, viz., that
punitive damages served “to protect society by punishing and
deterring wrongdoing” rather than to compensate an individ-
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ud plantiff. 1d. The court concluded that punitive damages
therefore “ae fundamentdly collective” and that “each
plantff hes an integrated right to the full amount of the
award.” Id. at 1333-34. As a reault, the court found, “the
full amount of dleged’ punitive damages should “be counted
agangd each plantff in  deermining the jurisdictiona
amount.” 1d. at 1333.

Just three years later, however, a separate panel of the
Ffth Circuit limited Allen to the “peculiar nature of Misss-
gppi law,” Ard v. Transcontinental Gas Pipe Line Corp., 138
F.3d 596, 602 (5th Cir. 1998), and did so notwithstanding
that Louisana law (vhich was a issue in Ard) mirrored Mis-
gssppi law in tregting punitive damages as intended to fur-
ther the collective interests of society rather than the particu-
lar interests of any individud plantiff. See, e.g., Duhon v.
Conoco, Inc., 937 F. Supp. 1216, 1220 (W.D. La. 1996). The
pand in Ard based its retreat from Allen on a 20-year-old de-
cason involving Alabama law, a decison that, while smply
containing no andyss of whether punitive damages represent
a common and undivided interest, was deemed prior pand
precedent on the issue. See Ard, 138 F.3d at 602 (relying on
Lindsey v. Alabama Tel. Co., 576 F.2d 593 (5th Cir. 1978)).2
Subsequently, ancther pand of the Fifth Circuit appeared to
suggest—again on the bass of the prior pand decigon in
Lindsey—that Allen was no longer binding in any circum
dances, even a casxe involving Missssppi lav. See H&D
Tire & Auto. Hardware, Inc. v. Pitney Bowes, Inc., 227 F.3d
326, 329-30 (5th Cir. 2000), cert. denied, 122 S. Ct. 214

8 The two-page decision in Lindsey finds a lack of subject matter ju-

risdiction based on the failure of the complaint to allege the number of
personsin the class, “an allegation that would have permitted the court to
ascertain what dollar amount represents the ‘amount in controversy’ for
each member of the class.” 576 F.2d at 595. Although the complaint
sought both compensatory and exemplary damages, the opinion contains
no analysis—and there is no indication that the court was confronted with
the question—whether the request for exemplary damages implicated a
common and undivided interest.



22

(2001). But in its later opinion denying rehearing, the pand
in that case acknowledged that Allen remans hinding in
cas involving Missssppi law. See H&D Tire & Auto.
Hardware, Inc. v. Pitney Bowes, Inc., 250 F.3d 302, 304-05
(5th Cir. 2001).°

The decisons of the Eleventh Circuit folow a gmilaly
confused course. Initidly, a pand of that court concluded—
largely on the basis of the reasoning in Allen—tha punitive
damages represent a common and undivided interest under
Algbama law for puposes of sdidying the amount-in
controversy requirement. See Tapscott v. MS Dealer Serv.
Corp., 77 F.3d 1353, 1357-59 (11th Cir. 1996). A subse-
quent panel decison found that Horida law, like Alabama
law, permits awards of punitive damages for the “collective
good,” and that a dam for punitive damages under Forida
law thus should be attributed on an undivided basis to each
member of the plaintiff cdass Cohen v. Office Depot, Inc.,
184 F.3d 1292, 1295 (11th Cir. 1999). But the pand e
versad its pogtion on rehearing, not because it had reconsid-
ered the merits of the question, but because Lindsey (which
had been decided prior to the divison of the Fifth Circuit and
s0 was binding in the Eleventh Circuit) had been brought to
its attention. See Cohen v. Office Depot, Inc., 204 F.3d 1069,
1072 (11th Cir.), cert. denied, 531 U.S. 957 (2001); see also
Smith v. GTE Corp., 236 F.3d 1292 (11th Cir. 2001) (relying
on prior panel precedent rule to embrace Lindsey).

Thus, both the Fifth and Eleventh Circuits, when asked
to address the issue squardy for the firgt time, determined
that a class possesses a common and undivided interest in
punitive damages where date law trests punitive damages as
intended to serve societd interests in deterrence and retribu-
tion. And the Fifth Circuit's decigon in Allen remans bind-

9 The Fifth Circuit has declined to consider the issue en banc when

presented with the opportunity. See H&D, 250 F.3d at 306-07; Ard v.
Transcontinental Gas Pipe Line Corp., 145 F.3d 361 (5th Cir. 1998).
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ing in a least certain dtuations. No other decison in ether
court, including the 20-year old opinion in Lindsey, purports
to rgect—or even to address—the merits of the conclusion in
Allen.

But five other courts of appeds, induding the Ninth Cir-
cuit in the decison beow, have reached a contrary determ-
nation on the merits of the issue. See Crawford v. F. Hoff-
man-La Roche Ltd., 267 F.3d 760, 766 (8th Cir. 2001); Mar-
tin v. Franklin Capital Corp., 251 F.3d 1284, 1292-93 (10th
Cir. 2001); In re Brand Name, 123 F.3d at 608-09; Gilman v.
BHC Sec., Inc., 104 F.3d 1418, 1430-31 (2d Cir. 1997). Dis-
trict courts outsde of those circuits, meanwhile, have issued
conflicting opinions.  Some continue to find that clams for
punitive damages represent a common and undivided inter-
est. See, eg., Durang v. Servicemaster Co. Trugreen, Inc.,
147 F. Supp. 2d 744, 751 (E.D. Mich. 2001); Knauer v. Ohio
Sate Life Ins. Co., 102 F. Supp. 2d 443, 449 (N.D. Ohio
2000). Others have sided with the opinion below. See, eg.,
Mattingly v. Hughes Elecs. Corp., 107 F. Supp. 2d 694, 697
(D. Md. 2000); Lauchheimer v. Gulf Qil, 6 F. Supp. 2d 339,
346-47 (D.N.J. 1998).

In short, most courts of gpeds have now addressed the
proper trestment of a class clam for punitive dameges in the
amount-in-controversy  determination, the lower federd
courts remain divided, and little would appear to be gained
by awaiting further percolation of the issue. The question
merits this Court’ s review. *°

10 Even assumi ng the Fifth and Eleventh Circuits could be said to have

come into alignment with the other courts of appeals, the question pre-
sented implicates much more than a mere intra-circuit conflict. That is so
for several reasons: the disagreement among those court of appeals deci-
sions that actually address the merits of the issue presented; the remaining
vitality of Allen in certain applications in the Fifth Circuit; the continued
division among the district courts; the important and recurring nature of
the question; and the absence of any apparent benefit from dlowing its
further percolation. It bears noting that this Court has granted certiorari
on a number of occasions even to resolve an intra-circuit conflict where
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B. The Ninth Circuit Erred in Concluding That the
Class PlaintiffS Request for Punitive Damages
Should Be Apportioned Among the Class Mem-
berson a Pro RataBasis.

The Court adso should grant review because the view
adopted by the Ninth Circuit bdow—and held by the other
courts of gppeds—is demondrably in eror, and is incom:
patible with this Court’'s decisons. The decison below finds
that each plantiff in the class possesses a “separate and dis-
tinct dam” for punitive damages in an amount beow the
jurigdiciond minimum. But as the Ffth and Eleventh Cir-
cuit opinions addressng the merits of the question correctly
reason, see Allen, 63 F.3d at 1332-35; Tapscott, 77 F.3d at
1357-59, the “callective’ nature of a punitive damages award
compels the concluson that punitive damages should be at-
tributed as an undivided whole to each member of the class.

1. The contrary concluson of the Ninth Circuit below
rets on the court's assumption that “the right to punitive
dameges is a right of the individud plantff, rather then a
collective entittement of the victim's [9c] of the defendant's
misconduct.” Pet. App. 17a (internd quotation marks omit-
ted). Tha daement fundamentaly misconcelves the nature
and purpose of punitive damages. In contrast to compensa-
tory damages, which by definition vindicate individud rights,
punitive damages are recognized in dmog dl jurisdictions to
further generd societd interests in punishing and deterring
unlawful conduct. See BMW of North America, Inc. v. Gore,
517 U.S. 559, 568 (1996); Pacific Mut. Life Ins. Co. v.
Hadip, 499 U.S. 1, 19 (1991) (“under the law of most States,
punitive damages are imposed for purposes for retribution
and deterrence’); City of Newport v. Fact Concerts, Inc., 453

the question is an important one. See, e.g., Dickinson v. Petrolum Con-
version Corp., 338 U.S. 507, 508 (1950); Maggio v. Zeitz, 333 U.S. 56,
59-60 (1948); John Hancock Mut. Life Ins. Co. v. Bartels, 308 U.S. 180,
181 (1939).
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U.S. 247, 266-67 (1981).1* By ther very nature, then, puni-
tive damages sarve “collective’ rather than “individud” in
terests. See Allen, 63 F.3d at 1332-33.12

Punitive damages not only are collective in their nature,
but they adso exhibit the centrd characterigics of a “common
and undivided” interest in their operation. As this Court has
explained, for ingance, a common and undivided clam edds
where a plaintiff “recover[s] a portion of a common fund to
be digributed among the clamants” raher than an “amount
due to himsdf on his own separate contract.” Shields v.
Thomas, 58 U.S. (17 How.) 3, 5 (1855); accord Davies v.
Corbin, 112 U.S. 36, 40-41 (1884) (finding “common and
undivided interest” among plaintiffs seeking to “compd a tax
collector to collect a single tax ... for the purpose of distri-
bution among dl the creditors’).’®* Here, because dl class
members share a common interest in an award of punitive
damages, and because each plantiff smply recovers a pro
rata share of the eventua class-wide award, a class claim for
punitive dameges fits squarely in the category of a “common
fund to be distributed among the camants” Shields, 58
U.S. a 5 The amount in controversy, it follows, is the class-
wide award, not the pro rata didribution. See id. at 4-5
(“meatter in controversy” is “the sum due to the representa
tives . . . collectivdly, and not the particular sum to which

1 That is the case under the laws of New Y ork and South Dakota, see

Sharapata v. Town of Islip, 437 N.E.2d 1104, 1107 (N.Y. 1982); Veeder
v. Kennedy, 589 N.W.2d 610, 622 (S.D. 1999), the particular states whose
laws are alleged by Respondents to control here. See Pet. App. 31a

12 Accordingly, in some states, a portion of any award of punitive

damages accrues to the state treasury. See, e.g., Ga Code §51-12-
5.1(e)(2) (75% of recovery flowsto the State).

13 The belief of the Ninth Circuit below and of other courts of appeals

that it is “irrelevant” that an award of punitive damages in a class action
functions as “a single pool of recovery to be allocated among multiple
plaintiffs,” Pet. App. 16a-17a (quoting Gilman, 104 F.3d at 1430), isin
direct conflict with this Court’ s decisions.
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eech was entitled, when the amount due was distributed
among them”); Davies, 112 U.S. at 41 (“vaue of the matter
in dispute is measured by the whole amount of the tax, and
not by the separate parts into which it isto be divided”).

Perhgps the characteridic that most clearly confirms the
exigence of a “common and undivided” clam is that the d&-
fendant has no ke in the ultimate digribution of the award
among the plaintiffs.  See, e.g., Texas & Pac. Ry. Co. v. Gen-
try, 163 U.S. 353, 363 (1896); Handley v. Sutz, 137 U.S.
366, 369 (1890); Gibson, 122 U.S. at 30; Davies, 112 U.S. at
41; Shields, 58 U.S. a 5. The “test,” this Court has clarified,
“is whether [the plaintiffs] cdlam it under one common right,
the adverse party having no interest in its gpportionment or
digribution among them, or clam it under separate and dis-
tinct rights, each of which is contested by the alverse party.”
Gibson, 122 U.S. a 30. When confronted with a class clam
for punitive damages, of course, a defendant has “no interest
in” the “apportionment or didribution” of any award among
the plantiffs 1d. Nor do the class members clam a specific
share of punitive dameges as a “sgparate and distinct right[]”
of ther own, “each of which is contested” by the defendant.”
Id. The emphass ingead is on measuring the defendant’s
wrongdoing generaly and on the Sze of award required to
punish and deter the defendant’s conduct, see Allen, 63 F.3d
a 1333, not on circumgtances unique to any individua plain
tiff. See Shied, 58 US a 5 (where plantiff's clam is
“separate and digtinct,” his recovery “rests dtogether on its
own evidence and merits” but where cdam is common ad
undivided, “recovery . . . depend[s] upon recovery by others’
in “the common fund”).

Findly, an “identifying characterigic of a common and
undivided interes is that if one plantiff canot or does not
collect his share, the shares of the remaning plantiffs are
increased.” Sdllersv. O’ Connell, 701 F.2d 575, 579 (6th Cir.
1983). That principle applies with full force to a class clam
for punitive damages. If one member of the class opts out of
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participating in the action, the ovedl dasswide recovery
agang the defendant remains congant, with the remaning
plantiffs therefore increesng therr respective shares of the
award. For that and the other explained reasons, class plain
tiffs share a common and undivided interest in obtaning an
award of punitive damages, and the rdevant amount in con
troversy under the diversty datute is the amount of the class-
wide award, not the eventud pro rata didribution.

2. The Ninth Circuit below, adhering to the leading
court of gppedls opinion on the issue, expressed concern that
finding each class member to possess a common and undi-
vided interes in punitive damages would “‘eviscerate the
holdings of Shyder and Zahn.” Pet. App. 17a (quoting Gil-
man, 104 F.3d at 1431). That reasoning is etirdy drcular.
In Shyder and Zahn, the Court presupposed that each class
member's clam was “separate and digtinct,” and barred ag-
gregetion of juridictiondly insufficient “separate and dis-
tinct” clams for purposes of establishing the amount in cont
troversy. The issue presented here does not implicate the
prohibition agang aggregaing “separate and  didtinct”
cdams Ingead, the question is an antecedent one  whether
class clams for punitive damages are “separate and digtinct”
in the first place. The opinion Elow effectively assumes that
guestion away.

The deeper flaw at the heart of the opinion kelow is the
assumption that each class member's clam for punitive dam-
ages not only is “separate and didtinct,” but dso is for less
than the jurisdictional minimum and therefore would require
aggregation with other dams to iy the amount-in
controversy requirement. It of course is true, as the Ninth
Circuit observed below, that each “class member could bring
an individud action for punitive damages” Id. But the criti-
cd point is that an individud class member's dam for puni-
tive damages, if brought separatdy, would certanly (and
subgtantially) exceed $75000. After dl, any one plantiff
who brought suit separately could seek the entire amount
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necessary to punish and deter the defendant’s unlawful con-
duct. See, eg., BMW, 517 U.S. at 568. At the very leadt, the
individud’s punitive damages recovery would approach the
amount sought by the class the measure of punitive dam:
ages turns on the reprehensibility of the defendant’s conduct,
including the aggregate harm caused by the defendant. See
id. a 574, 576-77; TXO, 509 U.S. a 460. When plaintiffs
join together to pursue punitive damages as a class, therefore,
they smply pursue that same award collectivdly on a com
mon and undivided bass. See Davies, 112 U.S. at 41 (find-
ing common and undivided interest where “each relator has
the right to have the whole tax collected for the purpose of
digtribution among” them) (emphesis added).

Properly understood, then, the class members here do
not seek to aggregate juridictiondly insufficient clams, as
the Ninth Circuit below erroneoudy presumed. Instead, they
seek to assat collectively clams for punitive damages that, if
brought individudly, would essly stidy the amount-in-
controversy requirement. Those circumstances do not impli-
cate the long-settled purpose of the non-aggregation rule—to
ensure that joinder does not create federa jurisdiction over
juridictiondly insuffident dams  See, eg., Gibson, 122
U.S. a 30. In fact, the effect of the opinion below is to hold
that joinder somehow destroys federa jurisdiction over juris-
diciondly sufficient clams. Far from being necessary to
avoid “eviscarat[ing] the holdings of Shyder and Zahn,” Pet.
App. 17a, then, the decison bedow dands the non
aggregation principle on its head. This Court should grant
review to correct the erroneous rule in severad courts of q-
peds that class clams for punitive damages fal to involve a
“common and undivided interest,” a rule a odds with this
Court's decidons and with the premise of the non

aggregation principle.**

14 Both questions presented in this case are related to the questions

presented in a petition currently pending in a separate case, Daimler-
Chrysler Corp. v. Gibson, No. 01-688 (petition filed Nov. 9, 2001). One
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CONCLUSION

The petition for a writ of certiorari should be granted. In
the dternative, the Court should hold the petition pending its
dispostion of the petition, and its possible decison on the
merits, in DaimlerChryder v. Gibson, No. 01-688.

of the questionsin that case is substantially the same as the punitive dam-
ages question presented here. The other is aquestion the Court attempted
unsuccessfully to resolve two years ago: whether 28 U.S.C. § 1367 su-
persedes the requirement of Zahn that each member of a plaintiff classin
a diversity case must individually satisfy section 1332's amount-in-
controversy requirement. If the Court decides to grant the petition in
DaimlerChrysler as to one or both of the questions there presented, the
relationship between the issues in that case and those presented here
would provide additional reason to grant this petition.

If the Court decides to grant the petition in DaimlerChrysler with
respect at least to the punitive damages question, then it should grant re-
view of at least that part of this petition and consider the two cases to-
gether. Alternatively, the Court should hold this petition pending the
disposition of DaimlerChrysler.

If the Court grants review of the 1367/Zahn issue in DaimlerChrys-
ler, the questions presented here will be critical whether the Court holds
that Zahn still controls or that section 1367 supersedesZahn. If the Court
holds that Zahn still controls, then the questions presented in this case
will continue to be central to evaluating the amount in controversy in
claims for injunctive relief and for punitive damages. Alternatively, if the
Court holds that section 1367 supersedes Zahn, either of thejurisdictional
theories advocated here will be sufficient to establish jurisdiction over the
claim of any single class member: the cost of complying with an injunc-
tion in favor of any one plaintiff would exceed $75,000, and the punitive
damages claim would be worth far more than $75,000 if brought by only
one plaintiff. With the amount-in-controversy requirement thus met for a
single plaintiff, the rest of the class could be brought along under section
1367's supplemental jurisdiction without regard to the value of their
claims. Accordingly, the Court should review the guestions presented
here in tandem with the 1367/Zahn issue in DaimlerChrysler if the Court
grants review of that issue, or should at least hold this petition pending
resolution of the 1367/ Zahn issue.
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

In ree FORD MOTOR COMPANY/CITIBANK (SOUTH
DAKOTA), N.A., Cardholder Rebate Program Litigation

JOHN B. MCCAULEY et al .,
Plaintiffs-Appellees,
V.

FORD MOTOR COMPANY, €t al.,
Defendants

Nos. 99-36115, 99-36206
(Consolidated)
[Filed Sept. 6, 2001]

[Reported at 264 F.3d 952]

[955] Sidney R. Snyder, J., Esq., Merrick, Hofstedt &
Lindsey, Sedttle, Washington; John H. Besner, Esg., Brian
C. Anderson, Brian P. Brooks (argued), on the brief,
O'Mdveny & Myers, LLP, Washington, D.C., for dsfendant-
gppdlant Citibank.

Steve W. Berman, Esg., Hagens and Berman, Sesitle,
Washington; John H. Alexander, Alexander, Fennerty & As
sociates, Chicago, lllinois;  Michad J Rosenfed, Kab,
Rosenfeld & Essg, Commack, New York; Roger W. Kirby,
Kaufman, Machman, Kirby & Squire, New York, New
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York; James G. Lewis, Los Angdes, Cdifornia; Michad L.
Williams, Williams & Troutwine, Portland, Oregon; Russdl
Jackson Drake, Cooper, Mitch, Crawford, Kuykendal &
Whatley LLC, Birmingham, Aldbama for the plantiffs-
appellees.

Bruce M. Berman, Natacha D. Steimer, and Christopher
R. Lipsett, Wilmer, Cutler & Pickering, Washington, D.C,;
Thomas L. Boeder, Esg., Perkins Coie LLP, for defendant
Citibank (South Dakota), N.A.

Apped from the Decison of the United States Didtrict
Court for the Western Didrict of Washington; William L.
Dwyer, Didrict Judge, Presding. D.C. Nos. MD-98-01199-
WLD, CV-97-01293-WLD, CV-98-00151-WLD, CV-98-
00152- WLD, CV-98-00153-WLD, CV-98-00226-WLD.

Beforee BROWNING, WALLACE, and T.G. NELSON,
Circuit Judges.

WALLACE, Circuit Judge:

Ford Motor Company (Ford) and Citibank (South Da-
kota), N.A. (Citibank) appeal from the district court’s order
dismissng the consolidated complaint of severd underlying
state court lawsuits under 28 U.S.C. § 1332 for lack of sub-
ject matter jurisdiction, and remanding these date suits to the
courts from which they were removed. We must decide two
quesions.  Firs, whether the minimum amount in contro-
vearsy required to mantan a diversty suit in federd court
($75,000) is present in the consolidated action. We have ju-
risdicion under 28 U.SC. § 1291 to review the didrict
court’'s order dismissng the consolidated complaint for lack
of subject matter jurisdiction, and we affirm. Second, we
must determine whether we have jurisdiction to entertan a
chdlenge to the didrict court’'s order remanding the origind
actions to the state court from which they came. We do not.
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In early 1993, Ford and Citibank issued a co-branded
Ford/Citibank credit card that offered cardholders the oppor-
tunity to save on the purchase or lease of a new Ford vehicle
through a usage-incentive program.  Under the program
cardholders earned a 5% rebate on each purchase made using
the Ford/Citibank credit card and could accrue a maximum of
$700 in rebates per year (representing $14,000 in purchases)
over a five-year period, for a maximum possble rebate of
$3,500, redeemable toward the purchase or lease of certain
Ford vehicles. On December 31, 1997--less than five years
after the program’s inception-Ford and Citibank terminated
the rebate accrud festure of the Ford/Citibank credit card.

Six date actions were filed in Washington, Oregon, Cdli-
fornig, lllinois, Alabama, and New York, dleging generdly
that Ford and Citibank misrepresented or withheld informa:
tion about the nature and duration of the rebate program and
wrongfully discontinued it. Ford and Citibank removed each
case to federd didrict court on the basis of diversty jurisdic-
tion, then petitioned the Judicd Pand on Multidistrict Liti-
gation (Pandl) to consolidate [956] and transfer the cases to a
gngle digrict court for pre-trid proceedings, pursuant to 28
U.S.C. § 1407. “Under 28 U.S.C. § 1407, [the Panel] is ar
thorized to trandfer civil actions pending in more than one
didrict involving one or more common quesions of fact to
any didtrict court for coordinated or consolidated pretrid pro-
ceedings upon its determination that transfer ‘will be for the
convenience of the parties and witnesses and will promote
the just and efficient conduct of such actions’” Fed. Judicid
Ctr., Moore's Federd Practice Manud for Complex Civil
Litigation 8 31.13 (3d ed.2000).

On January 8, 1998, and June 12, 1998, the Panel trans-
ferred the sx removed actions to the Western Didrict of
Washington “for coordinated or consolidated pretrid pro-
ceedings” The trandferee didrict court consolidated the
cases on July 16, 1998, and a consolidated complaint was
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filed on August 5, 1998. Purporting to sue on behdf of a ra
tionwide class of sx million Ford/Citibank cardholders, the
consolidated plaintiffs aleged date law causes of action for
breach of contract, unjust enrichment and consumer fraud,
and plead diversity jurisdiction under 28 U.S.C. 8§ 1332(a).
The consolidated plaintiffs sought relief in the form of spe-
cific performance, disgorgement, and compensatory and pu-
nitive damages.

After trandfer and consolidation, Ford and Citibank
moved to dismiss the consolidated complaint pursuant to
Federa Rule of Civil Procedure 12(b)(6), and the digtrict
court denied the motion. The consolidated plaintiffs moved
for class cetification. However, after discovery was com:
pleted and the issue had been fully briefed by the parties, the
digrict court deferred judgment on class certification and in-
stead issued an order to show cause why “the consolidated
action ... should not be dismissed for lack of jurisdiction, and
why [the sx underlying actions] should not be ... remanded
to gtate court.” Though neither party had chdlenged the dis-
trict court’s jurisdiction & any point in the proceedings, the
digtrict judge properly raised sua sponte the issue of whether
the consolidated complaint dleged more than $75,000 in
controversy under 28 U.S.C. 8§ 1332(a).

Ford and Citibank filed a memorandum in support of
jurisdiction, raising three reasons why the amount in contro-
versy requirement was met: (1) the cost of compliance with
the request for injunctive reief would exceed $75,000; (2)
the consolidated plaintiffs have a common and undivided in
terest in ther compensatory damages clam, which exceeds
$75,000; and (3) the consolidated plaintiffs have a common
and undivided interest in their punitive damages dam, which
exceeds $75,000.

In an order dated October 29, 1999, the didtrict court
held that it “lack[ed] subject matter jurisdiction over the con
solidated complaint and the Sx removed cases” The didrict
court dismissed the consolidated complaint for lack of juris-
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diction and remanded the underlying actions to the severd
date courts of origin.

Pursuant to the Pand’s rules of procedure, see
R.PJP.M.L. 7.6(a), the district court sent a copy of the order
to the Panel an November 8, 1999. In the attached letter, the
digtrict judge explained:

[T]his order dismisses, for lack of subject matter -
ridiction, a consolideted complaint filed by the
plantiffs in this court. The digmissd of the consoli-
dated complaint necesstated a dispogtion of the Sx
origind actions filed in date court, removed to fed-
ed court on the bags of diverdty of citizenship,
and transferred by the Panel to the [Western Didtrict
of Washington] for coordinated or consolidated pre-
trial proceedings. For lack of subject matter [957]
jurisdiction, the order remands those cases to date
court.

Ford and Citibank timely appeded, chdlenging both the
digrict court's dismissd of the consolidated complaint and
its remand of the underlying actions.

[

We mugt firg consder whether we have jurisdiction to
review the didrict court’s order which states “[tlhe consoli-
dated complaint is hereby dismissed for lack of jurisdiction.”
Because the didrict court's dismissed the “complaint” rather
than the “action,” the question arises whether the order is f-
nad and appedable. “Ordinarily an order dismissng a com
plant but not dismissng the action is not gppedable under
section 1291 unless circumstances make it clear that the court
concluded that the action could not be saved by any amend-
ment of the complaint.” Hoohuli v. Ariyoshi, 741 F.2d 11609,
1171 n. 1 (9th Cir. 1984). However, “[i]f it gppears that the
digtrict court intended the dismissd to dispose of the action,
it may be conddered find and appedable” Id. (emphass
added).
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Here, the record clearly indicates that the district court
intended to dispose of the consolidated action. Firdt, the
dismissal did not grant leave to amend. See id.; see also
Gerritsen v. de la Madrid Hurtado, 819 F.2d 1511, 1514 (Sth
Cir. 1987) (“Failure to dlow leave to amend supports an i+
ference that the district court intended to make the order fi-
na.”). We are dso aided by the didtrict court’s contempora-
neous letter to the Pand which demondrates a clear intention
to terminate the case. The digtrict court expresdly sent the
letter “[i]n compliance with RPJPM.L. 7.6(a),” which pro-
vides that “[gctions terminated in the transferee didtrict court
by vaid judgment ... shdl not be remanded by the Pand and
ghall be dismissed by the trandferee didrict court. The clerk
of the trandferee court shdl send a copy of the order termi-
nating the action to the Clerk of the Pand..” (Emphads
added).

Although a specific dismissal of the action would have
been preferable, we conclude in this case that we have juris-
diction to review the dismissal order under 28 U.S.C. § 291.

Il

We review de novo a digtrict court’s dismissal for lack
of subject matter jurisdiction. Brady v. United States, 211
F.3d 499, 502 (9th Cir. 2000). The party asserting federa
jurisdiction bears the burden of proving the case is properly
in federa court. McNutt v. General Motors Acceptance
Corp., 298 U.S. 178, 189, 56 S. Ct. 780, 80 L. Ed. 1135
(1936). Here, diverse citizenship is uncontested. Thus, the
sole jurisdictiona quedion is whether the minimum amount
in controversy required to mantain a diversty suit in federd
court is present.  As the parties asserting diversty jurisdic-
tion, Ford and Citibank bear the burden of establishing by a
preponderance of the evidence that the amount in controversy
exceeds $75,000. See Sanchez v. Monumental Life Ins. Co.,
102 F.3d 398, 404 (9th Cir. 1996).

On appedl, Ford and Citibank do not contend that any
plantiff has an individud damages dam exceeding $75,000.
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Nor do they contend that the individud plaintiffS damages
cdams may be aggregated to satisfy the jurisdictiond amount
requirement. It is undisputed on agpped that the individud
plantiffs do not have a common and undivided interest in a
cdam for damages.

However, compensatory damages are not the only form
of relief sought. The consolidated plaintiffs dso ®ek injunc-
tive reief, disgorgement, and punitive damages. [958] Ford
and Citibank contend that each of these clams provides the
requiste jurisdictional amount.

A.

Ford and Citibank first argue that their cost of compli-
ance with the request for injunctive reief caries this case
over the jurisdictiond amount threshold. Relying upon our
decison in Sanchez, 102 F.3d at 405, they contend that the
amount in controversy requirement is satisfied if ether party
can gan or lose the jurisdictiona amount (the so-cdled “ei-
ther viewpoint” rule). Here, the consolidated plaintiffs seek
specific performance of the rebate program, and Ford and
Citibank submit that it will cost them more than $75,000 to
reindate and administer the rebate accrua festure of the
Ford/Citibank credit card.

Under the “ether viewpoint” rule, the test for determin-
ing the amount in controversy is the pecuniary result to ether
party which the judgment would directly produce. See Rid-
der Bros. Inc. v. Blethen, 142 F.2d 395, 399 (9th Cir. 1944)
(holding that for purposes of cadculating amount in contro-
versy, “[tlhe vadue of the thing sought to be accomplished by
the action may relae to either or any party to the action”) (in-
terna quotation omitted). In other words, where the vaue of
a plantff's potentid recovery (in this case, a maximum of
$3,500) is below the jurisdictiond amount, but the potentia
cog to the defendant of complying with the injunction ex-
ceeds that amount, it is the latter that represents the amount
in controversy for jurisdictiona purposes.
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In Sanchez, we observed en banc that “Ridder ... rejected
the ‘plantff-viewpoint' rule, which daes that courts at-
tempting to determine the value of a clam for purposes of
the amount in controversy requirement should look only to
the bendfit to the plaintiff, rather than to the potentia loss to
the defendant.” 102 F.3d at 405 n. 6. Ridder stated that in
quits involving eguitable rdief, “if the vaue of the thing to be
accomplished [ig equd to the dollar minimum of the juris-
dictiond amount requirement to anyone concerned in the ac-
tion, then jurisdiction [ig] satisfied.” 142 F.2d a 398. We
did not apply Ridder in Sanchez, however, because the party
with the burden of proof falled to provide any evidence to
determine the extent of the loss that it would incur by an i+
junction.

But Ridder and Sanchez are single-plaintiff cases. Here,
there are multiple plaintiffs seeking to sue on behalf of a pr
taive dass of gx million individuds. We have specificdly
declined to extend the “either viewpoint rule’ to class action
auits. See Show v. Ford Motor Co., 561 F.2d 787, 790 (Sth
Cir. 1977). This limitation on the rule should apply regard-
less of whether the requested class has been certified. In
deed, logic would dictate that it should goply to dl multi-
paty complaints. While “[i]t may seem paradoxica to [de-
cine jurisdiction] in the multiplantiff setting,” where the po-
tentid loss to defendants typicdly is well beyond the juris-
dictiond amount threshold, “it is implidt in the rule that for-
bids aggregation of class members separae clams tha it
will sometimes be more difficult for a [party asserting federa
juridiction] to establish the minimum amount of controversy
in a multiplantiff case than in a much smdler sngle-plantiff
cae” Inre Brand Name Prescription Drugs Antitrust Litig.,
123 F.3d 599, 609 (7th Cir. 1997).

In Show, we acknowledged the inherent conflict between
the “dther viewpoint” rule and the non-aggregatiion rule
when cdculating the amount in controversy in cdass action
auits seeking equitable rdief, and determined that the former
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must [959] yidd. Snow, 561 F.2d at 788-91. In light of the
Supreme Court’s decidons in Shyder v. Harris, 394 U.S.
332,89 S. Ct. 1053, 22 L. Ed. 2d 319 (1969) and Zahn v. In-
ternational Paper Co., 414 U.S. 291, 94 S. Ct. 505, 38 L. Ed.
2d 511 (1973), prohibiting aggregation, we dxlined to apply
Ridder in a dass action suit seeking damages and injunctive
relief, gating that “[in class actions] the threshold question is
aggregetion, and it must be resolved affirmatively before to-
tal detriment [to the defendant] can be consdered.” Id. at
790. Otherwise, the principle of Snyder and Zahn would be
subverted, i.e, plantiffs with minima damages could dodge
the non aggregation rule by praying for an injunction. See
id. a 791. We recognized that “ ‘[tjotal detriment’ is bas-
caly the same thing as aggregation,” and hdd that “where
the equitable rdief sought is but a means through which the
individud cdams may be saidied, the ban on aggregation
applies with egual force to the equitable as well as the more-
tary relief.” 1d. at 790 (interna quotation omitted).

Thus, under Snhow, “the proper focus [in multiple plain-
tiff cases) is not influenced by the type of reief requested,
but rather ... depend[s] upon the nature and value of the right
asserted.” 1d.  Put differently, “[w]hatever the form of relief
sought, eech plantiff's dam must be hdd separae from
eech other plantiff’'s dam from both the plantiff’'s and the
defendant’'s standpoint.  The defendant in such a case is
deemed to face multiple dams for injunctive relief, each of
which must be separately evduated.” Brand Name, 123 F.3d
a 610, citing Snhow, 561 F.2d at 790. The question then be-
comes whether each plantiff is assarting an individud right
or, rather, together the plantiffs “unite to enforce a single
titte or right in which they have a common and undivided
interest.” Snhyder, 394 U.S. at 335, 89 S. Ct. 1053. If itisthe
|atter, we may then look to the “either viewpoint” rule to ce-
termine jurisdiction. If it is the former, the test is the codt to
the defendants of an injunction running in favor of one plan
tiff. See Brand Name, 123 F.3d at 610.
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In an effort to carry this case across the amount in contro-
versy threshold in the face of Show, Ford and Citibank firg
contend that the consolidated plaintiffs have a “common and
undivided interest” in the injunctive relief they seek, and
compliance will cost subgtantidly more than $75,000. Sec-
ond, they aver that it will cost them more than $75,000 to
reingate and administer the rebate accrua program whether
it is done for one plantiff or Ix million. Thus they dlege
that the “ether viewpoint” rule may be gpplied in this case
without running aoul of the nonaggregation principle of
Shyder and Zahn.

1.

Turning to the firs point, we are helped to understand
the meaning of “common and undivided interest” by Gilman
v. BHC Sec,, Inc., 104 F.3d 1418, 1423 (2d Cir. 1997), where
the court explaned that “the ‘paradigm cases dlowing ag-
gregaion of cdams ‘are those which involve a sngle indi-
vighle res, such as an estate, a piece of property (the classic
example), or an insurance policy. These are matters that
canot be adjudicated without implicating the rights of eve-
ryone involved with the res’” Id. (citation omitted). That
does not fit the case before & in which the dams arisng out
of the termination of the rebate program do not implicate a
“dngle indivisble res” and could be adjudicated on an indi-
vidud basis because the consolidated plaintiffs (and putative
class members) have no common and undivided interest in
accruing rebates under the program. Each plaintiff charged
purchases and accrued rebates individualy, not as a group.
[960] Thus, prior to litigation, they shared no common inter-
ed. As Ford and Citibank correctly stated in their memoran
dum opposing class certification, “[tlhis case, after dl, does
not involve a common fund or a joint interest among card-
holders. Ingteed, it involves a collection of individud cams
based on individua patterns of consumer purchasng deci-
sons” They concluded that “[bjecause the [putative] class
members in this case do not in any sense possess joint own-
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eship of, or an undivided interes in a common res, ther
clams... are separate and digtinct.” Id. at 1424.

In gspite of this earlier concesson, Ford and Citibank
now urge us to adopt Loizon v. SMIH Societe Suisse de Mi-
croelectronics, 950 F. Supp. 250 (N.D. Ill. 1996), and hold
that the putative class members have a “common and undi-
vided” interest in the “opportunity to accrue rebates’ because
the injunctive relief requested--reingtating the rebate accrua
program-- necessarily would benefit the putative class as a
whole  There, plantiffs sought injunctive rdief, requiring
the defendants to notify al putative class members of the -
tentid dangers of wearing a line of watches manufactured by
the defendants that contained a radioactive isotope. 1d. at
252-53. The court found that the injunctive relief requested--
corrective advertisng--would benefit the class as a whole
and, thus, hdd that the putative class members had a “com
mon and undivided interest” because “only the class, and not
individud class members, could request the injunctive re-
lif.” 1d. at 254.

We are foreclosed from adopting Loizon because our
decison in Snow tells us that “the proper focus ... is not ... the
type of rdief requested, but rather ... the nature and vaue of
the right asserted.” 561 F.2d a 790. Here, the consolidated
plaintiffs assert the right to accrue rebates under the canceled
program. That right is didinct to each plaintiff, is based on
his or her individud contractud rdationship with Ford and
Citibank, and is worth no more than $3,500. “The fact that
the plantiff[g seek [specific performance] does not through
shear [dc] dchemy transform a cause of action which will
provide margind benefits ... into a clam that meets the ...
amount in controversy requirement.” Smiley v. Citibank, 863
F. Supp. 1156, 1164 (C.D. Cd. 1993), relying on Snhow, 561
F.2d a 791. As we hdd earlier, to hold otherwise would
permit plaintiffs to drcumvent the non-aggregation rule sm-
ply by seeking equitable relief.
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Therefore, we hold that the consolidated plaintiffs in this
cae have not “unitgd] to enforce a single title or right in
which they have a common and undivided interest.” Snyder,
394 US a 335 89 S Ct. 1053. *“[T]he equitable relief
sought [in this casg] is but a means through which the indi-
vidud dams may be stidfied,” Show, 561 F.2d at 790, and
no plaintiff has an individua claim worth more than $75,000.

2.

The second effort to overcome Snhow is the argument that
because the cost of an injunction running in favor of one
plaintiff would exceed $75,000, aggregating the cost of com:
pliance is unnecessxry to satisfy the amount in controversy
requirement. In other words, while the monetary benefit to
an individud plantiff of reindating the rebae accrud pro-
gram would be reatively insubgtantid, the fixed cods to
Ford and Citibank of reingtating and maintaning the program
would be the same whether it is done for one plaintiff or for
gx million. Thus, Ford and Citibank assert that because the
nonaggregation rule would not be violaed if ther fixed ad-
minigretive cods were used to establish the amount in con-
troversy requirement, we may look to [961] the “ether view-
point” rule to establish the jurisdictional amount.

At fird blush, this argument appears consgent with
Show. However, it is fundamentdly violaive of the principle
underlying the jurisdictiond amount requirement--to keep
gndl diversty suits out of federd court. If the argument
were accepted, and the adminidrative costs of complying
with an injunction were permitted to count as the amount in
controversy, “then every case, however trivid, agang a large
company would cross the threshold.” Brand Name 123 F.3d
a 610. “It would be an invitation to file state-law nuisance
auits in federd court” Id. Therefore, we hold that the
amount in controversy requirement cannot be satisfied by
showing that the fixed adminidrative costs of compliance
exceed $75,000.



135

B.

Next, the defendants contend that the consolidated plain
tiffS unust enrichment cdam, which seeks disgorgement of
“billions of dollas’ of “ill-gotten benefit[],” saisfies the
amount in controversy requirement. Relying upon Aetna U.S.
Healthcare, Inc. v. Hoechst Aktiengesellschaft, 48 F. Supp.
2d 37 (D.D.C. 1999), Ford and Citibank argue that “the
plantiff class has a collective right to a disgorgement in the
amount of the unjust enrichment.” Id. a 41. Severa didtrict
courts have hdd that a cdam for disgorgement fdls within
the “common and undivided interest” exception to the non
aggregation rule.  See, e.g., In re Microsoft Corp. Antitrust
Litig., 127 F. Supp. 2d 702, 720 (D. Md. 2001); In re Card-
izem CD Antitrust Litig., 90 F. Supp. 2d 819, 828-29 (E.D.
Mich. 1999); Aetna, 48 F. Supp. 2d at 41; but see, Arnold v.
General Motors Corp., 1998 WL 827726 at *2 (N.D. Cal.
Nov. 18, 1998), relying on Snhow, 561 F.2d at 790. These
cases “rest their holdings upon the premise that disgorgement
is a form of relief separate from, and independent of, individ-
ua damage recovery and that disgorgement ‘would inure to
the benefit of the class rather than vindicate any dleged vio-
lations of individud rights’” Microsoft, 127 F Supp. 2d at
720, quoting Aetna, 48 F. Supp. 2d at 41.

The Second Circuit rgected this argument, emphasizing
that “what controls is the nature of the right asserted, not
whether successful vindication of the right will lead to a an
gle pool of money that will be dlocated among the plain
tiffs” Gilman, 104 F.3d at 1427. The court held that, d
oite its doak of collectiveness, the plantiffs disgorgement
clam was not aggregable for jurisdictiona purposes because
“[tlhe dam remains one on behdf of separate individuas for
the damage suffered by each due to the dleged conduct of
defendant.” Id. (internad quotation omitted). Thet is, Smply
because the plaintiffs request disgorgement of “dl benefits’
does not establish that the right which they ek to enforce is
collective.
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We agree with the Second Circuit. We point out that
this pogtion is condgstent with our decison in Show, where,
as explained previoudy, we held that the proper focus in &
termining whether cdass action dams may be aggregated is
not the type of relief requested, but rather the nature and
vaue of the right asserted. 561 F.2d a 790. In the dis-
gorgement context, the germane question becomes whether
“the plantiffs dams are consgent with a demand for dam:
ages based on ther individud transactions with [the defen
dants].” Gilman, 104 F.3d at 1425 n. 8.

Applying this to the case before us is not difficult. The
“ill-gotten benefit” dleged in the consolidated plaintiffs ur-
just enrichment claim is comprised of: (1) the “profit[s] from
... interest charges and [962] intercharge fees [Ford and Citi-
bank] collected as a result of the hillions of dollars Class
members, including plantiffs, charged on ther Ford Citibank
Cards” which they would not have used but for the canceled
rebate accrud feature, and (2) the “expiration of hillions of
dollars in rebates earned by plantiffs and class members”
The complaint thus demondrates that the consolidated plain-
tiffs have no common and undivided interest in the dis-
gorgement of the dleged ill-gotten benefits. They charged
purchases and accrued rebates individualy, not as a group.
Thus, prior to litigation, they shared no common interes.
Each cardholder could have brought a separate and individua
action to recover the aleged benefits. Thus, “[tlhe clam e
mains one on behdf of separate individuds for the damage
auffered by each due to the aleged conduct of the defen
dant[s].” Id. at 1427.

In seeking disgorgement, the consolidated plaintiffs do
not unite to enforce a “dngle title or right in which they have
a common and undivided interes.” Shyder, 394 U.S. at 335,
89 S. Ct. 1053. Therefore, the tota disgorgement amount
requested cannot be used to satisfy the jurisdictiona amount
requirement.
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C.

Findly, Ford and Citibank argue that the dam for puni-
tive damages sidfies the jurisdictiona amount requirement
because the punitive damages sought in this case are a sngle
collective right in which plaintiffs have a common and undi-
vided interest. In support of thelr argument, they rely on the
Ffth and Eleventh Circuit's decisons in Allen v. R & H Qil
and Gas Co., 63 F.3d 1326 (5th Cir. 1995), and Tapscott v.
MS Dealer Serv. Corp., 77 F.3d 1353 (11th Cir. 1996), and
our decison in In re N. Dist. of Cal. Dalkon Shield IUD
Prods. Liab. Litig., 693 F.2d 847 (9th Cir. 1982).

Firdt, Allen and Tapscott, which hdd tha punitive dam-
ages may be aggregated in class suits, have been disavowed
by their repective circuits. See H&D Tire and Auto. Hard-
ware, Inc. v. Pitney Bowes, Inc., 227 F.3d 326, 329-30 (5th
Cir. 2000) (holding that Allen is not valid precedent because
it conflicts with an ealier and, thus controlling, pre-Ffth
Circuit solit opinion barring aggregation of punitive damages
to edablish divergty juridiction); Cohen v. Office Depot,
Inc., 204 F.3d 1069, 1073-77 (11th Cir. 2000) (holding that
Tapscott isnot vaid precedent for same reason).

Second, the defendants contend that in Dalkon Shield,
we “implicitly [held] that punitive damages may be aggre-
gated for [jurisdictional] purpose[s].” They ae wrong. In
Dalkon Shield, we vecated the didtrict court’s class certifica
tion order but were dlent on the issue of subject matter juris-
diction. The didrict court in Dalkon Shield had hdd that it
had jurisdiction because, “[ijn the face of plantiffs dlega
tions concerning punitive damages, [the] court cannot say to
a legd cetanty that the totd award will not yidd more than
[the juridictiond amount] to each successful damant.” In
re N. Dist. of Cal. Dalkon Shield IUD Prods. Liab. Litig.,
526 F. Supp. 887, 910 (N.D. Cal. 1981). The district court
went on to date that “[tlhe cams before this court for an
award of punitive damages dso saisfy the juridictiond
amount requirement ... [because] the plaintiffs ... have a
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common and undivided interest in the recovery of punitive
damages againg the corporate defendant.” Id. at 910-911.
Because the didrict court’s jurisdictiond determination was
digunctive, our silence on the issue cannot be read as an Im
plicit endorsement of the latter ground.

[963] Therefore, because we have not squardy ad-
dressed the issue, the question of whether punitive damages
may be dtributed in toto to each member of a putative class
Is a matter of fird impresson in this circuit. After the Ffth
and Eleventh Circuit's retractions of Allen and Tapscott, al
of the circuits that have conddered the question now have
ansvered in the negative.  See Martin v. Franklin Capital
Corp., 251 F.3d 1284, 1292 (10th Cir. 2001); Smith v. GTE
Corp., 236 F.3d 1292, 1301 (11th Cir. 2001); Pitney Bowes,
Inc., 227 F.3d 326, 329-30 (5th Cir. 2000); Brand Name, 123
F.3d at 608-09 (7th Cir.); Gilman, 104 F.3d at 1431 (2nd
Cir). This view squares with our andogous jurisdictiond
amount decisons. See Snhow, 561 F.2d at 790 (holding that
the equitable relief sought by a class may not be aggregated
where each class member’'s clam is separate and distinct);
Goldberg v. CPC International, Inc., 678 F.2d 1365, 1367
(9th Cir. 1982) (holding that attorneys fees sought by class
members cannot be aggregated for purposes of determining
the amount in controversy).

Our andyss is subgtantidly smilar to our discusson of
the disgorgement remedy, and the focus remans, as it must
in lignt of Shyder and Zahn, on whether the consolidated
plantiffs and putative dass members unite to assart a sngle
titte or right. Though the consolidated plaintiffs and putetive
class membersin this case

may indeed share an interest in receiving [punitivel
damages ... that has nothing to do with whether--
prior to litigation-they jointly hed a dsngle title or
right in which each possessed a common and undi-
vided interest. It is irrdevant whether successful
vindication of clams would creste a dngle pool of
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recovery to be dlocated among multiple plantiffs
a common interest in a pool of funds is not the type
of interest that permits aggregation of clams under
the “common fund” doctrine.

Gilman, 104 F.3d at 1430. Or, as the Seventh Circuit stated
in Brand Name, “the right to punitive damages is a right of
the individud plaintiff, rather than a collective entittement of
the victim's of the defendant's misconduct” because “[d
plantiff's award of punitive damages is not limited by
awards made to previous plantiffs complaining of the same
act of the defendant.” 123 F.3d at 608-09; see also, Allen, 63
F.3d a 1334. Each consolidated plaintiff and class member
could bring an individud action for punitive damages and
have his or her rights adjudicated without implicating the
rights of every other person claming such damages. See
Gilman, 104 F.3d a 1430. “Clams for punitive damages,
like clams for compensatory damages, are brought together
in a cdass action for the convenience of the plaintiffs” not
because the plaintiffs share a common and undivided interest
inagngle indivisbleres Seeid.

We join our sger circuits and hold that “punitive dam-
ages assarted on behalf of a [putative] class may not be ar
gregated for jurisdictional purposes where, as here, the
underlying cause of action asserted on behdf of the class is
not based upon a title or right in which the plaintiffs share,
and as to which they dam, a common interest.” Gilman,
104 F.3d at 1431. “To hold otherwise ... would eviscerate
the holdings of Shyder and Zahn and would run counter to
the drict condruction of the amount-in-controversy
requirement those cases mandate.” 1d.

For the foregoing reasons, we hold that Ford and Citi-
bank have not met ther burden of establishing that the juris-
dictional amount in this case exceeds $75,000. The didrict
court properly dismissed the consolidated [964] complaint
for lack of subject matter jurisdiction.
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v
Lagt, Ford and Citibank contend that the district court
ered when, after dismissng the consolidated complaint for
lack of jurisdiction, it remanded the sx underlying actions to
their respective dtate courts of origin.  They argue that the
digrict court's dismissal of the consolidated complaint smul-
taneoudy terminated the underlying actions because the cont
solidated complaint superseded al previous complants filed
by the plantiffs rendering them “non-exigent” Thus the
defendants assert that dismissng the consolidated complaint
left the didrict court with nothing to remand and no authority

to “revive’ the underlying actions.

We firg test our own jurisdiction: is the digtrict court's
remand order subject to our review? 28 U.S.C. § 1447(d)
generdly forbids appdlate review of remand orders  “An
order remanding a case to the State court from which it was
removed is not reviewable on gpped or otherwise” How-
ever, the Supreme Court has interpreted section 1447(d) to
prohibit “only remand orders issued under § 1447(c).”
Thermtron Prods., Inc. v. Hermansdorfer, 423 U.S. 336, 346,
96 S. Ct. 584, 46 L. Ed. 2d 542 (1976) (abrogated on other
grounds by Quackenbush v. Allstate Ins. Co., 517 U.S. 706,
116 S. Ct. 1712, 135 L. Ed. 2d 1 (1996)). That is, remand
orders based upon any defect in removal or lack of subject
matter jurisdiction are immune from review. See 28 U.S.C.
8 1447(c); Thermtron, 423 U.S. at 351, 96 S. Ct. 584.

Here, the digtrict court specificaly held that it “lack[ed]
subject matter jurisdiction over the consolidated complaint
and the six removed cases’ because Ford and Citibank faled
to saidy the jurisdictiona amount requirement of 28 U.S.C.
§1332(a). (Emphass added). Therefore, it dismissed the
consolidated complaint and, pursuant to section 1447, re-
manded the Ix underlying actions to date court. Thus, it
would appear clear that we are prohibited from reviewing the
district court’s remand order under section 1447(d).
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However, Ford and Citibank argue that the remand order
IS not immune from our review because the didrict court did
not, in fact, base its decison to remand on a lack of jurisdic-
tion. See Thermtron, 423 U.S. at 350, 96 S. Ct. 584 (holding
that the prohibition againgt review does not extend to remand
orders entered on grounds not provided by section 1447).
They contend that the didrict court’s letter to the Pand
“made clear that the remand component of its order was a-
casoned by docket-management condderations rather than
by any jurisdictiond finding” This is smply wrong. The
letter expresdy dated that “for lack of subject matter juris-
diction, the order remands [the underlying] cases to Hate
court.” (Emphasis added) There is not a word about docket
management, or any other ground not provided by section
1447. Thus, the Thermtron exception does not apply.

Next, Ford and Citibank argue that hey do not apped
the propriety of the didrict court's jurisdictiond decision
with respect to the underlying cases--which section 1447(d)
would prohibit--but rather, they dispute the didtrict court's
power to render the decison in the firs place. They contend
that because “[t]he consolidated complaint superseded each
of the origind complants, effectivdy edablishing a sngle
lawsuit,” dismissal of the consolidated complaint terminated
the underlying actions too. Thus they argue, the didrict
cout ered by remanding “nonexigent” actions to date
court.

[965] Because this argument takes am a the didrict
court’s authority to issue the remand order, we have jurisdic-
tion to address the narrow question whether the consolidated
federd complaint superseded the underlying date actions in
such a way that they were in effect non-exisent. See N. Cal.
Dist. Council of Laborersv. Pittsburg-Des Moines  Seel
Co., 69 F.3d 1034, 1038 (9th Cir. 1995) (“[U]nder Therm-
tron, we have jurisdiction to decide whether a district court
has the power to do what it did in issuing a remand order,
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dthough we cannot examine whether a particular exercise of
power was proper.”) (internal quotations omitted).

Ford and Citibank begin ther argument with the premise
that a consolidated complaint is “akin to an amended com:
plant,” which “supersedes the origind, the latter theresfter
being treated as non-exigent.” Loux v. Rhay, 375 F.2d 55,
57 (Sth Cir. 1967). They thus contend that the consolidated
complaint amended the origind date complants, rendering
them “non exigent.” However, they provide no authority
for this propogtion. The cases on which they rey merdy
gtand for the unremarkable propostions that: (1) an amended
complaint supersedes an origind and (2) in a consolidated
action, a consolidated complaint is the operative pleading and
upersedes dl previoudy filed complaints. No authority
supports the contention that a consolidated complaint touches
or disturbs underlying state clams.

Nor is there anything cited to us in the record that dem+
ondrates the digrict court meant for the complaints in the
remand cases to disappear. On the contrary, the plantiffs
“consolidate” their efforts into one document which becomes
the operative pleading. No court order did anything more
than this Once that umbrela complant was dismissed, it
left the underlying dtate removed complaints intact. There-
fore, the didtrict court did not exceed its authority in remand-
ing the underlying removed actions to date court and, pursu-
ant to section 1447(d), we lack jurisdiction to review its deci-
son.

AFFIRMED IN PART AND DISMISSED IN PART
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

In re FORD MOTOR COMPANY/CITIBANK (SOUTH
DAKQOTA), N.A., Cardholder Rebate Program Litigation

JoHN B. MCCAULEY et al.,

Plaintiffs-Appellees,
V.

FORD MOTOR COMPANY, €t al.,
Defendants

Nos. 99-36115, 99-36206
(Consolidated)

[Filed Oct. 22, 2001]

Before: BROWNING, WALLACE, and T.G. NELSON,
Circuit Judges.

The pand fas voted unanimoudy to deny the petition for
rehearing. Judge T.G. Nelson has voted to deny the petition

for rehearing en banc, and Judge Browning and Wadlace s0
recommend.

The Petition for rehearing and the petition for rehearing
en banc are DENIED.
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APPENDIX C

UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

IN RE FORD MOTOR COMPANY/CITIBANK (SOUTH DAKOTA),
N.A. CARDHOLDER REBATE PROGRAM LITIGATION

No. MDL-1199
This Document Relates To All Cases
[Filed October 29, 1999]

ORDER OF DISMISSAL
AND REMAND TO STATE COURT

. INTRODUCTION

Six lawsuits were filed agangt defendants Ford Motor
Company and Citibank (South Dakota), N.A., in courts of
different sates. Each complaint asserted soldy Sate clams.
The plantiffs dleged that the defendants misrepresented or
withheld information about the nature and duration of the
Ford/Citibank cardholder rebate program and then wrong-
fully discontinued that program. The defendants removed
each case to federal court on the basis of diverdty jurisdic-
tion. Between January 8, 1998, and June 12, 1998, the Judi-
cid Pand on Multididrict Litigation tranferred the sx cases
to this court for coordinated or consolidated pretria proceed-
ings pursuant to 28U.S.C. § 1407. On August5, 1998,
plantiffs filed a consolidated complant meant to supersede
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the sx origind actions and purporting to sue on behdf of a
nationwide class that would comprise an [2] edimated dX
million pesons. The consolidated complaint asserts three
cdams, dl based on date law (breach of contract, violation of
date consumer protection datutes, and unjust enrichment),
and pleads jurisdiction solely based on diveraty of citizen
ship.

At the paties mutud request, class certificaion and
other proceedings were deferred for a period of time. Pain
tiffs then moved for cdass certification and a hearing on the
motion was held on July 29, 1999. During the hearing, plain
tiffs requested additiona discovery and supplementd brief-
ing on the Rule 23 issues, the request was granted and the
class action motion was renoted for October 7, 1999.

No motion for remand or chdlenge to the exigence of
diversity jurisdiction hes been filed! The defendants sup-
plemental brief opposing class cetification, however, raised
certain arguments that cast doubt on the existence of jurisdic-
tion? Recognizing that the court's duty is to inquire sua
sponte into jurisdiction when appropriate, see Rincon Band of
Mission Indiansv. County of San Diego, 495 F.2d 1, 8 (Sth
Cir. 1974) citing Californiav. LaRue, 409 U.S. 109, 112-13
n.3 (1972)), the court issued a show cause order on Octo-
ber 14, 1999. In response, the plaintiffs make no arguments
for diversty jurisdiction even though they pleaded it in their

! A motion to remand one of the six cases, Merrick v. Ford Motor

Co., No. C98-153WD, was withdrawn before a decision was made.

2 see Defs’ Suppl. Mem. Opp'n Class Cert. (Dkt. # 113) a 14 (“This

case, after all, does not involve a common fund or a joint interest among
cardholders. Instead, it involves a collection of individual claims based
on individual patterns of consumer purchasing decisions. The Ninth Cir-
cuit has made clear that aggregated damages may not be awarded in this
type of case. . .”). See also id. at 4 (“Asto both proposed classes, plain-
tiffs suggest a variety of aggregated damage-calculation methodologies,
while ignoring the fact that claimant-specific jury trials are needed to
determine which (if any) cardholders were ‘damaged’ in thefirst place.”).
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consolidated complaint.  “[T]he trend,” they say, “suggests
juridiction is questionable” Ps’ Resp. Order Show Cause
((Dkt. #117) at 3. Defendants, on the other hand, argue that
the requirements for diversity jurisdiction are met.

[3] Il. ANALYSIS
A. Legal Standard

A defendant may remove a case from date to federd
court pursuant to 28U.S.C. 88 1441 and 1446. Removd ju-
rigdiction is “drictly consrued and federd jurisdiction must
be rgected if there is any doubt as to the right of remova in
the firg indance” Duncan v. Suetzle, 76 F.3d 1480, 1485
(9th Cir. 1996) (quoting Shamrock Oil & Gas Corp. V.
Sheets 313 U.S. 100, 108-9 (1941) and Gaus v. Miles, Inc.,
980 F.2d 564, 566 (9th Cir. 1992)). Should the district court
determine that it lacks subject matter jurisdiction over the
removed case, the district court must remand it to state court.
28U.S.C. 81447. A transferee court conducting pretria
proceedings under 28 U.S.C. § 1407 has the power to enter
an order to remand. See RPJP.M.L. 7.6(8). SeeasolInre
lvy, 901 F.2d (2d Cir. 1990). Where, as here, jurisdiction is
assrted based on diversty of citizenship, there must be
complete diversty between the class representatives and the
defendants, and the “matter in controversy” must exceed
$75,000. 28U.S.C. 81332(a). Here the parties are of d-
verse citizenship, and the quedtion is whether the consoli-
dated complaint places more than $75,000 in controversy.
The defendants, as the parties assarting federd jurisdiction,
have the burden of proving by a preponderance of the evi-
dence that the jurisdictiond amount requirement is met. See
McNutt v. General Motors Acceptance Corp., 298 U.S. 178,
189 (1936). Defendants do not content that the actual dam-
ages Uffered by any one of the plaintiffs or putative class
members exceeds $75,000. Instead, they argue that (1) the
plantiffs “common and undivided’ interest in compensatory
damages, (2) the cost of complying with the requested in
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junctive rdief; and (3) plantiffS request for punitive dam
ages, each meets the $75,000 amount-in-controversy re-
quirement of 28 U.S.C. § 1332(a).

There is consensus among courts but dispute among
commentators as to whether to gpply the law of the transferee
digrict of the tranderor didrict to multidigrict litigation pro-
ceedings. Here, the transferor courts were sted in the Sec-
ond, Seventh, Ninth, and Eleventh Circuits. In a leading case
[4] on the subject, the Didrict of Columbia Circuit held that
“the law of a trandferor forum on a federd question. . .merits
close congderation, but does not have stare deciss effect in a
trandferee forum dtuated in another circuit.” In re Korean
Airlines Disaster, 829 F.2d 1171, 1176 (D.C. Cir. 1987),
aff'd on other grounds sub nom., Chanv. Korean Airlines
Ltd., 490 U.S. 122 (1989). But see Robet A. Ragazzo,
Transfer and Choice of Federal Law: The Appellate Model,
93 Mich. L. Rev. 703, 705-6 (1995) (arguing that the law of
the trandferor forum should be gpplied). While the case law
suggests that the law of the Ninth Circuit should be applied,
the court has aso consdered the laws of the transferor dis-
tricts in determining what is “ultimatdy a sngle proper in
terpretation of federd law.” In re Korean Air Lines Disaster,
829 F.2d at 1175.

B. The “Common Fund” Exception to the “Non-
Aggregation” Rule

In meeting the jurisdictiond minimum, the separate and
diginct dams of plantiffs and dass members may not be
agoregated. See Shyder v. Harris, 394 U.S. 332, 335-36
(1969). Ingeed, “[€lach plantiff in a Rule 23(b)(3) class a-
tion must stidy the jurisdictiond amount.” Zahn v. Interna-
tional Paper Co., 414 U.S. 291, 301 (1973). Where, how-
ever, “saverd plantiffs unite to enforce a sngle title or right,
in which they have a common and undivided interest,” ther
dams may be aggregated to reach the jurisdictiond mini-
mum. Zahn, 414 U.S. a 294 (quoting Troy Bank v. G.A.
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Whitehead & Co., 222 U.S. 39, 40-41 (1911)). Seealso 14B
Charles Alan Wright et d., Federd Practice and Procedure
§3704 (3d ed. 1998). The paradigmatic cases permitting the
aggregation of dams “ae those cases which involve a single
indivisible res, such as an edae, a piece of propety (the
classc example), or an insurance policy. These are matters
that cannot be adjudicated without implicating the rights of
everyone involved with the res” Gilman v. BHC Securities,
Inc., 104 F.3d 1418, 1423 (2d Cir. 1997) (citation omitted).
See also Eagle v. AT&T Co., 769 F.2d 541, 546-47 (Sth Cir.
1985); Potrero Hill Community Action Comm. v. Housing
Auth., 410 F.2d 974, 979 (Cir. 1969).

[5] The plantiffs here dlege that the defendants misrep-
resented or withheld information about the cardholder rebate
program and then wrongfully discontinued that program. No
plantiff or putative class member has a compensatory cdam
greater than $3,500. Defendants contend that the jurisdic-
tiond minimum is nonethdess met because plantiffs have
requested as damages an “‘aggregate award of ‘class-wide
damages without reference to the damages incurred by any
individud cardholder.” Defs’ Resp. Order Show Cause
(Dkt. # 119) a 8 (quoting Ps’ Suppl. Mem. Supp. Class
Cert. (Dkt. #107) at 12-13). Defendants argument focuses
on the wrong issue  the “aggregate award” plaintiffs seek is
a dass action congruct with no link to whether the plaintiffs
shared a pre-litigaion interet in the subject of the litigation.
See Gilman v. BHC Securities, Inc., 104 F.3d 1418, 1427 (2d
Cir. 1997) (“Under the classc ‘common fund cases, what
controls is the nature of the right asserted, not whether suc-
cessful vindication of the right will leed to a sngle pool of
money tha will be dlocated among the plaintiffs”). Each
plantiff's cdam arises out of that plantiff's contract with the
defendants, each plantiff may sue individudly to recover
from the defendants, and no plantiff’s dam implicaes any
other plantiff's rights  Thus, the monetary clams asserted
are not a “common and undivided interest” to enforce a “sn-
gle title or right” for purposes of medting the juridictiona
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minimum under 28 U.SC. § 1332(a). See Gilman, 104 F.3d
a 1428 (“these features of the case do not demonstrate a uni-
tay dam; they merdy reflect the problems of theory and
proof in this case, and the named plaintiff’s efforts to solve or
plead around them”). The common fund exception to the
norn-aggregation principle is ingpplicable, and thus, with re-
spect to compensatory damages, defendants have not met
their burden of proof concerning the amount in controversy.

C. Cog of Compliance with Injunctive Relief

Defendants next argue that the juridictiond minimum is
met because the cogt to them of complying with the requested
injunctive rdief would be “ggnificatly in excess of
$75,000." Defs’ Resp. a 6. The injunctive rdief sought by
the plantiffs is the “specific performance of the Rebate [6]
Program to plaintiffs and Class members” Cons. Compl.
(Dkt. #18) & 13. Defendants argue that plaintiffs have a
“common and undivided interest,” that the injunctive rdief
sought “can only go to cdass plantiffs as a dass” Defs’
Resp. a 7, and that therefore the non-aggregation rule of
Shyder and Zahn isingpplicable.

This argument is based on tesimony that “the fixed cods
in operating a rebae program for millions of cardholders”
which exceed $75,000 per year, “would not depend on the
extent of cardholder usage” Defs’ Resp. & 6. The injunc-
tive relief sought, however, is smply a means to vindicate
each plantiff's sepaae and individud clam for accrud of
rebates for five years PlantiffS having made class action
dlegations does not dter the nature of the rights asserted.
Where, as here, the nature and vaue of the injunctive relief
sought is identical to the nature and vaue of the monetary
relief sought, to permit aggregetion of the former but not the
latter would undermine the principles of Shyder and Zahn.
See Show v. Ford Motor Co., 561 F.2d 787, 790-91 (Sth Cir.
1977). Jugt as the compensatory clams may not be aggre-
gated because the plaintiffs do not seek to enforce a common
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and undivided interest, the injunctive relief based on those
same interests may not be aggregated.

The “ether viewpoint” rule pressed by the defendants
and espoused by some courts¥sthat the amount in contro-
versy may be determined by the “vaue of the thing sought to
be accomplished by the action[, which] may reae to ether
or any party to the action,” Ridder Bros,, Inc v. Blethen, 142
F.2d 395, 399 (9th Cir. 1944)%4does not alter the result. De-
fendants have failed to show that the cost to them of dlowing
one cardholder to accrue rebates for the full five-year period,
the required andyds under the nonraggregeaion principle of
Swyder and Zahn, would megt the jurisdictiond minimum.
Whether determined from the plantiffs or the defendants
viewpoint, the defendants have failed to show that the vaue
of the injunction enforced as to any one cardholder would
exceed $75,000.

[7] D. Punitive Damages

Defendants dso argue tha the amount in controversy
requirement has been met because of the plaintiffs prayer for
punitive damages. They do not contend that any plantiff's
recovery of punitive plus compensatory damages could reach
$75,000 (at that leve, a recovery for six million dass mem
bers would be the absurd tota of $450 hillion); instead, they
argue only that the claims should be aggregated. But, as with
the requests for compensatory damages and injunctive relief,
under Shyder and Zahn the totd clamed as punitive damages
may not be atributed to each individud plaintiff for purposes
of satidying the jurisdiciond minimum. Defendants argu
ment rests heavily upon Allen v. R & H Oil & Gas Co,, 63
F.3d 1326 (5th Cir. 1995). There, the Fifth Circuit held that,
under Missssppi law, “the full amount of dleged [punitive]
damages [must] be coutted agang each plantff in
determining the jurisdictiond amount”  Allen, 63 F.3d at
1333. While the Eleventh Circuit has adopted the state-law
based rationale of Allen, see Tapscott v. MS Dealer Serv.
Corp., 77 F.3d 1353, 1359 (11th Cir. 1996), the other circuit
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F.3d 1353, 1359 (11th Cir. 1996), the other circuit courts to
condder the issue have rgected the holding in Allen, see
Gilman v. BHC Securities, Inc., 104 F.3d 1418 (2d Cir.
1997); Anthony v. Security Pac. Fin. Servs., 75 F.3d 311 (7th
Cir. 1996), and the Fifth Circuit itsdf has stated that the re-
atin Allen is peculiar to Missssippi law, see Ard v. Trans
con. Gas Pipe Line Corp., 138 F.3d 596, 602 (5th Cir.
1998).3

[8] As with injunctive relief, to permit the aggregation of
punitive damages, when actua damages could not be aggre-
gated, “would eviscerate the holdings of Shyder and Zahn
and would run counter to the drict congruction of the
amount-in-controversy requirement those cases mandate”
Gilman, 104 F.3d at 1431. Punitive damages are not the sort
of “common fund’ dlowing for the aggregation of damages.
One cadholder's ability to recover such damages againgt
Ford or Citibank for the termination of the rebate program is
not dependent on any another [sic] cardholder, and a recov-
ey by one cardholder would not implicate the rights of any

Contrary to the defendants’ arguments, the Ninth Circuit has not
addressed thisissue. The Ninth Circuit’s silence on the issue of aggrega-
tion when it vacated In re N. Dist. of Cal. Dalkon Shield IUD Prods.
Liab. Litig., 526 F. Supp. 887 (N.D. Cal. 1981), vacated, 693 F.2d 847
(9th Cir. 1982), does not mean that it agreed with the district court that
aggregation of punitive damages was correct. The district court had of-
fered alternative theories for the existence of diversity jurisdiction. 526
F. Supp. a 910-11. It cannot be said on what basis (if any) the Ninth
Circuit found the jurisdictional minimum to be met. Furthermore, the
court’s approval of Allen in Singer v. Sate Farm Mut. Auto. Ins. Co., 116
F.3d 373, 377 (9th Cir. 1997) (“We agree with the Fifth Circuit.”), in no
way indicates an approval of Allen’s aggregation theory. Singer did not
deal with aggregation of punitive damages, but instead involved whether
and to what extent the court should look beyond the complaint and the
removal petition to determine the amount in controversy. Because of the
Ninth Circuit’s holding in Goldberg v. CPC Int’'l. Inc., 678 F.2d 1365,
1367 (9th Cir. 1982), other courts have assumed that the Ninth Circuit
would not permit aggregation of punitive damages. See Ard v. Transcon.
Gas Pipe Line Corp., 183 F.3d 596, 601 n.3 (5th Cir. 1998); Haisch v.
Allstate Ins. Co., 942 F. Supp. 1245, 1251 (D. Ariz. 1996).
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other cardholder. For example, a cardholder who opted out
of the putative class could seek punitive damages without
regard for the digposition of the class suit.

Even under the rationde espoused by the Fifth and Elev-
enth Circuits, the nature of the date laws at issue in this case
do not support the aggregation of punitive damages. Both
circuits have hdld that the determination of whether the plan-
tiffS clams to punitive damages are common and undivided
Is driven by date law. See Cohen v. Office Depot, Inc., 184
F.3d 1292, 1295 (11th Cir. 1999); Ard v. Transcon. Gas Pipe
Line Corp., 138 F.3d 596, 602 (5th Cir. 1998); Tapscott v.
MS Dealer Serv. Corp., 77 F.3d 1353, 1358-59 (11th Cir.
1996); Allen, 63 F.3d at 1333-34. On a motion for rehearing,
the Allen court emphasized this point. Allen v. R& H Qil &
Gas Co., 70 F.3d 26, 26 (5th Cir. 1995) (per curiam) (“[T]he
pane is of the unanimous view that the opinion in this case
gpecificaly reflects a result under the Missssppi law of pu-
nitive damages and is not to be construed as a comment on
any dmilar case that might arise under the law of any other
date.”). See also Ard, 138 F.3d a 602 (in distinguishing Al-
len, noting the * peculiar nature of Missssppi law”).

It is disputed which sate's (or gates) laws will gpply to
the dams of the plantiffs See Defs’ Supp. Mem. a 8 n.2.
The plaintiffs now clam that the laws of New York or South
Dakota will gpply. Pls’ Supp. Memo. a 4. In a wél-
reasoned opinion, the Second Circuit rgected the [9] aggre-
gation of punitive damages under New York law. Gilman v.
BHC Securities, Inc., 104 F.3d 1418 (2d Cir. 1997). The
court held that because a plantiff cannot recover punitive
damages under New York law unless he “asserts an underly-
ing cause of action upon which a demand for punitive dam-
ages can be grounded,” punitive damages may be aggregated
only where the underlying cause of action may be aggre-
gated, i.e, represents a common and undivided interedt.
Gilman, 104 F.3d at 1431. South Dekotas law of punitive
damages is the same in this respect as New York’'s. See
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Schaffer v. Edward D. Jones & Co., 521 N.W.2d 921, 928
(SD. 1994). Thus, even under Allen and Tapscott, the plain
tiffs here do not have a common and undivided interest in the
monetary damages or injunctive rdief sought, and punitive
damages may not be aggregated.

[11. CONCLUSION

For the reasons stated, defendants have failed to show by
a preponderance of the evidence that the amount in contro-
versy requirement of 28 U.S.C. 81332 has been met. The
court therefore lacks subject matter jurisdiction over the con
solidated complaint and the sx removed cases. The consoli-
dated complaint is hereby dismissed for lack of jurisdiction,
and the dx cases origindly filed in gate court, and removed
to federd court by the defendants, are now remanded to Sate
court asfollows:

Copeland v. Ford Motor Co., No. C98-81 7WD, to
the Circuit Court of Tuscdoosa County, Alabama
(No. CV-97-970);

Essig et al. v. Ford Motor Co., No. C98-152WD, to
the Supreme Court of the State of New York,
County of Suffolk (No. 97-18514);

Hornreich et ux. v. Ford Motor C. et al., No. C97-
1293WD, to the Superior Court of Washington for
King County (No. 97-2-16935-6SEA);

LaGrou v. Ford Motor Co. et al., No. C98-226WD,
to the Superior Court of the State of Cdifornia,
County of Los Angeles (No. BC180583);

McCauley v. Ford Motor Co. et al., No. C98-
151WD, to the Circuit Court of Cook County, Illi-
nois (No. 97L08315); and

Merrick v. Ford Motor Co. et al., No. C98-153WD,
to the Circuit Court for the State of Oregon, County
of Multnomah (No. 9708-06079).
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[10] The clerk if directed to send copies of this order to
al counsd of record.

Dated: October 29, 1999.

g
William L. Dwyer
United States Didtrict Judge




