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SRUWHG� DW� ���� )��G� ����� � 7KH� RSLQLRQ� RI� WKH� GLVWULFW� FRXUW�
�-�$����������LV�QRW�UHSRUWHG��

-85,6',&7,21�

� 7KH�RSLQLRQ�RI�WKH�&RXUW�RI�$SSHDOV�ZDV�LVVXHG�RQ�6HS�
WHPEHU�����������7KH�&RXUW�RI�$SSHDOV�GHQLHG�WKH�SHWLWLRQ�IRU�
UHKHDULQJ�DQG�UHKHDULQJ�HQ�EDQF�RQ�2FWREHU����������� �7KLV�
&RXUW�KDV�MXULVGLFWLRQ�SXUVXDQW�WR����8�6�&�������������
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67$787(�,192/9('�

� 6HFWLRQ������D�����RI�7LWOH�����8QLWHG�6WDWHV�&RGH��SUR�
YLGHV�LQ�SHUWLQHQW�SDUW���³7KH�GLVWULFW�FRXUWV�VKDOO�KDYH�RULJL�
QDO� MXULVGLFWLRQ�RI� DOO� FLYLO� DFWLRQV�ZKHUH� WKH�PDWWHU� LQ� FRQ�
WURYHUV\� H[FHHGV� WKH� VXP�RU� YDOXH� RI� ��������� H[FOXVLYH� RI�
LQWHUHVWV� DQG� FRVWV�� DQG� LV� EHWZHHQ� ������ FLWL]HQV� RI� GLIIHUHQW�
6WDWHV��������´�

67$7(0(17�2)�7+(�&$6(�

� ����7KLV�FDVH�DULVHV�RXW�RI�WKH�WHUPLQDWLRQ�RI�D�FUHGLW�FDUG�
UHEDWH�SURJUDP�RSHUDWHG�E\�SHWLWLRQHUV�)RUG�0RWRU�&RPSDQ\�
DQG�&LWLEDQN��6RXWK�'DNRWD���1�$���WKH�³5HEDWH�3URJUDP´�RU�
³3URJUDP´��� � ,Q� ����� SHWLWLRQHUV� LQDXJXUDWHG� D� FUHGLW� FDUG�
EHQHILW�WKDW�HQDEOHG�FDUGKROGHUV�WR�DFFUXH�DQG�UHGHHP�UHEDWHV�
WRZDUGV� WKH� SXUFKDVH� RI� D� QHZ� )RUG� YHKLFOH�� � -�$�� ���������
3HWLWLRQHUV�FDQFHOHG�WKH�UHEDWH�DFFUXDO�FRPSRQHQW�RI�WKH�3UR�
JUDP� HIIHFWLYH� -DQXDU\� ��� ������ � ,Q� UHVSRQVH�� FDUGKROGHUV�
ILOHG�VL[�QDWLRQZLGH�FODVV�DFWLRQV�LQ�WKH�VWDWH�FRXUWV�RI�:DVK�
LQJWRQ��2UHJRQ��&DOLIRUQLD��,OOLQRLV��$ODEDPD��DQG�1HZ�<RUN���
,G��DW�������7KH�DFWLRQV�DOOHJHG�JHQHUDOO\�WKDW�RQH�RU�ERWK�SH�
WLWLRQHUV�KDG�PDGH�PLVUHSUHVHQWDWLRQV�FRQFHUQLQJ�WKH�5HEDWH�
3URJUDP�� DQG� WKDW� WKH� 3URJUDP� KDG� EHHQ�ZURQJIXOO\� WHUPL�
QDWHG���,G��

� 3HWLWLRQHUV�UHPRYHG�WKH�FDVHV�WR�IHGHUDO�FRXUW�RQ�WKH�ED�
VLV� RI� GLYHUVLW\� MXULVGLFWLRQ�� DQG� WKHQ� SHWLWLRQHG� WKH� -XGLFLDO�
3DQHO�RQ�0XOWLGLVWULFW�/LWLJDWLRQ�WR�WUDQVIHU�WKH�DFWLRQV�WR�RQH�
GLVWULFW�FRXUW�IRU�SUHWULDO�SURFHHGLQJV���7KH�3DQHO�JUDQWHG�WKH�
SHWLWLRQ�DQG�WUDQVIHUUHG�WKH�DFWLRQV�WR�WKH�:HVWHUQ�'LVWULFW�RI�
:DVKLQJWRQ���7KH�QDPHG�SODLQWLIIV�LQ�WKH�YDULRXV�DFWLRQV�WKHQ�
MRLQWO\�ILOHG�D�&RQVROLGDWHG�&RPSODLQW��ZKLFK��DV�WKH�GLVWULFW�
FRXUW�REVHUYHG��ZDV�³PHDQW�WR�VXSHUVHGH�WKH�VL[�RULJLQDO�DF�
WLRQV�´��,G��DW���������7KH�&RQVROLGDWHG�&RPSODLQW�VWDWHV�WKDW�
WKH�DFWLRQ�LV�ZLWKLQ�WKH�GLVWULFW�FRXUW¶V�GLYHUVLW\� MXULVGLFWLRQ��
DVVHUWV� FODLPV� RQ� EHKDOI� RI� D� SXUSRUWHG� QDWLRQZLGH� FODVV� RI�
RYHU�VL[�PLOOLRQ�SHUVRQV��DQG�DOOHJHV�WKDW�SHWLWLRQHUV¶�OLDELOLW\�
WR� WKH� FODVV� H[WHQGV� LQWR� WKH� ELOOLRQV� RI� GROODUV�� � ,G�� DW� �����
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����� �7KH� VWDWHG�SXUSRVH�RI� WKH� DFWLRQ� LV� ³WR�KROG�)RUG� DQG�
&LWLEDQN�WR�WKHLU�HQG�RI�WKH�EDUJDLQ�´��,G��DW������$FFRUGLQJO\��
DQG� DV� LV� HVSHFLDOO\� SHUWLQHQW� KHUH�� WKH� &RQVROLGDWHG� &RP�
SODLQW� VHHNV� DQ� LQMXQFWLRQ� ³>D@ZDUGLQJ� VSHFLILF� SHUIRUPDQFH�
RI�WKH�5HEDWH�3URJUDP�WR�SODLQWLIIV�DQG�&ODVV�PHPEHUV�´��,G���
DW� ���� �7KH� UHTXHVWHG� ³VSHFLILF�SHUIRUPDQFH´�ZRXOG� UHTXLUH�
SHWLWLRQHUV�WR�UHLQVWLWXWH�WKH�5HEDWH�3URJUDP�VR�DV�WR�SURYLGH�
FODVV�PHPEHUV�WKH�RSSRUWXQLW\�WR�DFFUXH�UHEDWHV�DJDLQ��

� )ROORZLQJ� FRPSOHWLRQ� RI� GLVFRYHU\� RQ� WKH� TXHVWLRQ� RI�
FODVV�FHUWLILFDWLRQ�� WKH�GLVWULFW�FRXUW�VXD�VSRQWH� LVVXHG�DQ�RU�
GHU� WR� VKRZ� FDXVH�ZK\� WKH� &RQVROLGDWHG�&RPSODLQW� VKRXOG�
QRW�EH�GLVPLVVHG�IRU�ODFN�RI�MXULVGLFWLRQ�IRU�IDLOXUH�WR�VDWLVI\�
WKH� �������� DPRXQW�LQ�FRQWURYHUV\� UHTXLUHPHQW�� � -�$�� �������
,Q�UHVSRQVH��SHWLWLRQHUV�GHPRQVWUDWHG�WKDW�WKH�SODLQWLIIV�KDYH�
D�FRPPRQ�DQG�XQGLYLGHG�LQWHUHVW�LQ�WKHLU�FODLP�IRU�DQ�LQMXQF�
WLRQ�FRPSHOOLQJ�VSHFLILF�SHUIRUPDQFH�RI� WKH�QRZ�WHUPLQDWHG�
5HEDWH�3URJUDP���3HWLWLRQHUV�DOVR�LQWURGXFHG�XQGLVSXWHG�HYL�
GHQFH�GHPRQVWUDWLQJ� WKDW� WKH� IL[HG�FRVWV�RI� UHLQVWLWXWLQJ�DQG�
PDLQWDLQLQJ�WKH�5HEDWH�3URJUDP²L�H���UHVWRULQJ�WKH�RSSRUWX�
QLW\�WR�DFFUXH�UHEDWHV�DQG�UH�HVWDEOLVKLQJ�WKH�EXVLQHVV�DSSDUD�
WXV� IRU� LGHQWLI\LQJ� HOLJLEOH�SXUFKDVHV� DQG� WUDFNLQJ� WKH� DFFX�
PXODWLRQ�RI� UHEDWHV²ZRXOG� IDU�H[FHHG���������� HYHQ� LI� WKH�
UHOLHI�ZHUH�DZDUGHG�RQO\�WR�RQH�SODLQWLII���2Q�WKH�EDVLV�RI�WKDW�
XQFRQWURYHUWHG� UHFRUG�� WKH� GLVWULFW� FRXUW� DFNQRZOHGJHG� WKDW�
³WKH� IL[HG� FRVWV� LQ� RSHUDWLQJ� D� UHEDWH� SURJUDP� �� �� �� H[FHHG�
�������´�DQG�GR�³QRW�GHSHQG�RQ�WKH�H[WHQW�RI�FDUGKROGHU�XV�
DJH�´��,G��DW�����LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��� �5HVSRQ�
GHQWV�GLG�QRW�FKDOOHQJH�WKDW�ILQGLQJ�EHORZ��

� :KLOH� DFNQRZOHGJLQJ� WKDW� WKH� IL[HG� FRVWV� RI� UH�
HVWDEOLVKLQJ� WKH�5HEDWH�3URJUDP�ZRXOG�H[FHHG���������� WKH�
GLVWULFW�FRXUW�FRQFOXGHG� WKDW� WKRVH�FRVWV�DUH� LUUHOHYDQW� WR� WKH�
DPRXQW�LQ�FRQWURYHUV\�DQDO\VLV���,G��DW���������,Q�WKH�FRXUW¶V�
YLHZ�� EHFDXVH� QR� LQGLYLGXDO� FDUGKROGHU� FRXOG� DFFUXH� PRUH�

�������������������������������������������������
�
,W LV XQGLVSXWHG WKDW WKH &RQVROLGDWHG &RPSODLQW VDWLVILHV WKH

UHTXLUHPHQW RI FRPSOHWH GLYHUVLW\ DPRQJ WKH SDUWLHV� -�$� ����



�

�

��

WKDQ��������LQ�UHEDWHV�XQGHU�WKH�5HEDWH�3URJUDP��WKH�³YDOXH�
RI� WKH� >UHTXHVWHG@� LQMXQFWLRQ´�ZLWK� UHVSHFW� WR� DQ\� RQH� FODVV�
PHPEHU�FRXOG�QRW�H[FHHG���������LUUHVSHFWLYH�RI�SHWLWLRQHUV¶�
FRVW�RI�FRPSO\LQJ�ZLWK�WKH�LQMXQFWLRQ�DV�WR�RQH�SODLQWLII���,G���
7KH�GLVWULFW�FRXUW� UHMHFWHG�SHWLWLRQHUV¶� UHPDLQLQJ�DPRXQW�LQ�
FRQWURYHUV\� DUJXPHQWV� DQG� GLVPLVVHG� WKH� &RQVROLGDWHG�
&RPSODLQW�IRU�ODFN�RI�MXULVGLFWLRQ���,G��DW������

� ��� �7KH�1LQWK�&LUFXLW� DIILUPHG� LQ�SDUW� DQG�GLVPLVVHG� LQ�
SDUW�� �$IWHU�FRQILUPLQJ� WKDW� LW�KDG� MXULVGLFWLRQ� WR� UHYLHZ� WKH�
GLVWULFW� FRXUW¶V� RUGHU��� WKH� FRXUW� DGGUHVVHG�ZKHWKHU� SHWLWLRQ�
HUV¶� FRVWV� RI� FRPSO\LQJ�ZLWK� WKH� UHTXHVWHG� LQMXQFWLRQ� VDWLV�
ILHG� WKH� DPRXQW�LQ�FRQWURYHUV\� UHTXLUHPHQW�� � 7KH� FRXUW� EH�
JDQ� E\� REVHUYLQJ� WKDW� LWV� SULRU� GHFLVLRQV� DGRSW� WKH� ³HLWKHU�
YLHZSRLQW´� UXOH²LQVWHDG� RI� WKH� ³SODLQWLII¶V� YLHZSRLQW´�
UXOH²DV�WKH�JRYHUQLQJ�VWDQGDUG���,G��DW�������8QGHU�WKDW�UXOH��
³WKH�WHVW�IRU�GHWHUPLQLQJ�WKH�DPRXQW�LQ�FRQWURYHUV\�LV�WKH�SH�
FXQLDU\� UHVXOW� WR� HLWKHU� SDUW\�ZKLFK� WKH� MXGJPHQW�ZRXOG�GL�
UHFWO\�SURGXFH�´�LG���QRW�MXVW�WKH�DPRXQW�DW�VWDNH�IRU�WKH�SODLQ�
WLII���³,Q�RWKHU�ZRUGV�´�WKH�FRXUW�H[SODLQHG��³ZKHUH�WKH�YDOXH�
RI�D�SODLQWLII¶V�SRWHQWLDO�UHFRYHU\��LQ�WKLV�FDVH��D�PD[LPXP�RI�
�������� LV�EHORZ�WKH� MXULVGLFWLRQDO�DPRXQW��EXW� WKH�SRWHQWLDO�
FRVW� WR� WKH� GHIHQGDQW� RI� FRPSO\LQJ� ZLWK� WKH� LQMXQFWLRQ� H[�
FHHGV� WKDW�DPRXQW�� LW� LV� WKH� ODWWHU� WKDW� UHSUHVHQWV� WKH�DPRXQW�
LQ�FRQWURYHUV\�IRU�MXULVGLFWLRQDO�SXUSRVHV�´��,G������

� $IWHU�GHVFULELQJ�WKH�DSSOLFDWLRQ�RI�WKH�³HLWKHU�YLHZSRLQW´�
UXOH�WR�FODLPV�IRU�LQMXQFWLYH�UHOLHI��WKH�FRXUW�KHOG�WKDW�WKH�UXOH�
DSSOLHV�WR�FODVV�DFWLRQV��DQG�RWKHU�DFWLRQV�LQYROYLQJ�PXOWLSOH�
SODLQWLIIV�� ZKHUH� WKH� SODLQWLIIV� KDYH� D� ³FRPPRQ� DQG� XQGL�

�������������������������������������������������
�
$V WKH FRXUW RI DSSHDOV REVHUYHG� WKH RULJLQDO FRPSODLQWV ILOHG LQ

YDULRXV VWDWH FRXUWV DQG WKHQ UHPRYHG WR IHGHUDO FRXUW ZHUH UHSODFHG E\ D

&RQVROLGDWHG &RPSODLQW ILOHG LQ WKH GLVWULFW FRXUW� -�$� ������� DQG WKH

GLVWULFW FRXUW¶V RUGHU GLVPLVVHG� UDWKHU WKDQ UHPDQGHG� WKH DFWLRQ DV GH�

ILQHG LQ WKH &RQVROLGDWHG &RPSODLQW� LG� DW ��� �³>7@KH UHFRUG FOHDUO\

LQGLFDWHV WKDW WKH GLVWULFW FRXUW LQWHQGHG WR GLVSRVH RI WKH FRQVROLGDWHG

DFWLRQ�´�� $FFRUGLQJO\� WKH FRXUW FRQFOXGHG WKDW LW KDG MXULVGLFWLRQ WR

UHYLHZ WKH GLVPLVVDO RUGHU XQGHU �� 8�6�&� � ����� ,G�
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YLGHG� LQWHUHVW´� LQ� WKH� UHTXHVWHG� LQMXQFWLRQ�� � ,G�� DW������ �%XW�
ZKHUH�WKH�UHTXHVWHG�LQMXQFWLRQ�UHIOHFWV�D�FROOHFWLRQ�RI�³VHSD�
UDWH�FODLPV´�PDGH�E\�HDFK�LQGLYLGXDO�SODLQWLII��WKH�FRXUW�FRQ�
FOXGHG��WKH�³HLWKHU�YLHZSRLQW´�UXOH�LV�LQ�WHQVLRQ�ZLWK�WKH�VHW�
WOHG� UXOH�EDUULQJ� DJJUHJDWLRQ�RI� VHSDUDWH� DQG�GLVWLQFW� FODLPV�
WR� VDWLVI\� WKH� MXULVGLFWLRQDO� PLQLPXP�� � ,G�� DW� �������� � 7KH�
FRXUW� GLG� QRW� KROG�� KRZHYHU�� WKDW� WKH� GHIHQGDQW¶V� FRVWV� RI�
FRPSO\LQJ�ZLWK� DQ� LQMXQFWLRQ� DUH�ZKROO\� LUUHOHYDQW� LQ� FDVHV�
LQYROYLQJ�VHSDUDWH�DQG�GLVWLQFW�FODLPV�� �5DWKHU��³WKH� WHVW´� LQ�
WKRVH� FLUFXPVWDQFHV� ³LV� WKH� FRVW� WR� WKH� GHIHQGDQWV� RI� DQ� LQ�
MXQFWLRQ�UXQQLQJ�LQ�IDYRU�RI�RQH�SODLQWLII�´��,G��DW���������FLW�
LQJ� ,Q� UH� %UDQG� 1DPH� 3UHVFULSWLRQ� 'UXJV� $QWLWUXVW� /LWLJ���
����)��G������������WK�&LU����������

� $SSO\LQJ�WKRVH�VWDQGDUGV�KHUH��WKH�FRXUW�ILUVW�GHWHUPLQHG�
WKDW�WKH�SODLQWLIIV�GR�QRW�SRVVHVV�D�³FRPPRQ�DQG�XQGLYLGHG´�
LQWHUHVW� LQ� WKHLU� UHTXHVW� IRU� DQ� LQMXQFWLRQ� FRPSHOOLQJ� UHLQ�
VWDWHPHQW�RI� WKH�5HEDWH�3URJUDP�� � ,G��DW��������� �7KH�FRXUW�
KHOG�WKDW�LWV�SULRU�SUHFHGHQWV�IRUHFORVHG�WKH�DUJXPHQW�WKDW�WKH�
³WKH� LQMXQFWLYH� UHOLHI� UHTXHVWHG²UHLQVWDWLQJ� WKH� UHEDWH� DF�
FUXDO� SURJUDP²QHFHVVDULO\�ZRXOG�EHQHILW� WKH�SXWDWLYH� FODVV�
DV�D�ZKROH�´� � ,G��DW������ � ,Q� WKH�FRXUW¶V�YLHZ�� WKH�SODLQWLIIV¶�
FODLPHG�ULJKW�WR�DFFUXH�UHEDWHV�XQGHU�WKH�5HEDWH�3URJUDP�³LV�
GLVWLQFW� WR� HDFK� SODLQWLII�� LV� EDVHG� RQ� KLV� RU� KHU� LQGLYLGXDO�
FRQWUDFWXDO�UHODWLRQVKLS�ZLWK�)RUG�DQG�&LWLEDQN��DQG�LV�ZRUWK�
QR�PRUH�WKDQ��������´� �,G�� �$FFRUGLQJO\��WKH�FRXUW�KHOG�WKDW�
WKH�FODVV�GLG�QRW�SRVVHVV�D�FRPPRQ�DQG�XQGLYLGHG�LQWHUHVW�LQ�
REWDLQLQJ�VSHFLILF�SHUIRUPDQFH�RI�WKH�5HEDWH�3URJUDP��

� +DYLQJ� GHWHUPLQHG� WKDW� HDFK� FODVV� PHPEHU� DVVHUWV� D�
VHSDUDWH� DQG� GLVWLQFW� FODLP� IRU� DQ� LQMXQFWLRQ� UHTXLULQJ� UH�
HVWDEOLVKPHQW� RI� WKH� 5HEDWH� 3URJUDP�� WKH� FRXUW� WKHQ� DG�
GUHVVHG�SHWLWLRQHUV¶�HYLGHQFH�WKDW�³WKH�FRVW�RI�>WKH@�LQMXQFWLRQ�
UXQQLQJ�LQ�IDYRU�RI�RQH�SODLQWLII�ZRXOG�H[FHHG���������´��,G��
DW� ����� � 7KH� FRXUW� DFFHSWHG� WKH� GLVWULFW� FRXUW¶V� ILQGLQJ� WKDW�
³WKH�IL[HG�FRVWV�WR�>SHWLWLRQHUV@�RI�UHLQVWDWLQJ�DQG�PDLQWDLQLQJ�
WKH� SURJUDP�ZRXOG� EH� WKH� VDPH�ZKHWKHU� LW� LV� GRQH� IRU� RQH�
SODLQWLII� RU� IRU� VL[�PLOOLRQ�´� � ,G�� � ,Q� WKH� FRXUW¶V� YLHZ�� KRZ�



�

�

��

HYHU��SUHPLVLQJ�MXULVGLFWLRQ�RQ�WKH�FRVW�RI�FRPSO\LQJ�ZLWK�DQ�
LQMXQFWLRQ� LQ� IDYRU� RI� D� VLQJOH� SODLQWLII�ZRXOG� FRQIOLFW� ZLWK�
³WKH� SULQFLSOH� XQGHUO\LQJ� WKH� MXULVGLFWLRQDO� DPRXQW� UHTXLUH�
PHQW²WR�NHHS�VPDOO�GLYHUVLW\�VXLWV�RXW�RI�IHGHUDO�FRXUW�´��,G���
$FFRUGLQJ� WR� WKH� FRXUW�� LI� ³WKH� DGPLQLVWUDWLYH� FRVWV� RI� FRP�
SO\LQJ� ZLWK� DQ� LQMXQFWLRQ� ZHUH� SHUPLWWHG� WR� FRXQW�´� ³WKHQ�
HYHU\� FDVH�� KRZHYHU� WULYLDO�� DJDLQVW� D� ODUJH� FRPSDQ\�ZRXOG�
FURVV� WKH� WKUHVKROG�´� �,G���LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWD�
WLRQ� RPLWWHG��� � 7KH� FRXUW� KHOG� IRU� WKRVH� UHDVRQV� WKDW� ³WKH�
DPRXQW� LQ� FRQWURYHUV\� UHTXLUHPHQW� FDQQRW� EH� VDWLVILHG� E\�
VKRZLQJ� WKDW� WKH� IL[HG� DGPLQLVWUDWLYH� FRVWV� RI� FRPSOLDQFH�
H[FHHG���������´��,G��DW���������

6800$5<�2)�$5*80(17��

� 7KH� GLYHUVLW\� VWDWXWH� JUDQWV� WKH� IHGHUDO� GLVWULFW� FRXUWV�
RULJLQDO� MXULVGLFWLRQ� RI� DOO� ³FLYLO� DFWLRQV´� LQYROYLQJ� GLYHUVH�
SDUWLHV�ZKHUH�³WKH�PDWWHU�LQ�FRQWURYHUV\�H[FHHGV�WKH�VXP�RU�
YDOXH�RI���������´�����8�6�&���������D�������7KH�FODVV�FODLP�
DW� LVVXH� KHUH� VHHNV� UHLQVWDWHPHQW� RI� WKH� FUHGLW� FDUG� 5HEDWH�
3URJUDP�SUHYLRXVO\�RIIHUHG� WR�FDUGKROGHUV�QDWLRQZLGH�� �8Q�
FRQWHVWHG� UHFRUG� HYLGHQFH� HVWDEOLVKHV� WKDW� UHLQVWDWLQJ� WKH�
3URJUDP�ZRXOG�FDXVH�SHWLWLRQHUV� WR� LQFXU�IL[HG�FRVWV�IDU�H[�
FHHGLQJ� WKH� VWDWXWH¶V� �������� DPRXQW�LQ�FRQWURYHUV\� UH�
TXLUHPHQW��ZKHWKHU�WKH�DZDUG�ZHUH�IRU�WKH�EHQHILW�RI�WKH�HQ�
WLUH�FODVV�RU�IRU�MXVW�D�VLQJOH�SODLQWLII����

� 7KHUH�DUH�RQO\�WZR�SRWHQWLDO�DUJXPHQWV�IRU�ZK\�WKLV�XQ�
GLVSXWHG�HYLGHQFH�GRHV�QRW�HVWDEOLVK�WKDW�WKH�³PDWWHU�LQ�FRQ�
WURYHUV\�H[FHHGV�WKH�VXP�RU�YDOXH�RI��������´���ILUVW��WKDW�WKH�
PDWWHU�LQ�FRQWURYHUV\�FDQ�QHYHU�EH�HYDOXDWHG�IURP�WKH�GHIHQ�
GDQW¶V� SHUVSHFWLYH�� DQG� VHFRQG�� WKDW� FRVWV� VXFK� DV� WKRVH� DW�
LVVXH�KHUH�PXVW�EH�H[FOXGHG�IURP�WKH�DPRXQW�LQ�FRQWURYHUV\�
DQDO\VLV�LQ�FODVV�DFWLRQ�DQG�RWKHU�PXOWL�SODLQWLII�FDVHV���%RWK�
RI�WKRVH�DUJXPHQWV�DUH�ZLWKRXW�PHULW��

� ,�� � 7KH� WH[W� RI� WKH� GLYHUVLW\� VWDWXWH� DQG� WKLV� &RXUW¶V�
WUHDWPHQW� RI� LW� ERWK� FRQILUP� WKDW� WKH� DPRXQW�LQ�FRQWURYHUV\�
UHTXLUHPHQW� LV� VDWLVILHG� LI� WKH� FDVH� PHHWV� WKH� MXULVGLFWLRQDO�
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PLQLPXP� IURP� HLWKHU� SDUW\¶V� SHUVSHFWLYH� �WKH� ³HLWKHU� YLHZ�
SRLQW´�UXOH����1RWKLQJ�LQ�WKH�RUGLQDU\�PHDQLQJ�RI�WKH�FRQWURO�
OLQJ� VWDWXWRU\� WHUPV� ³VXP�´� ³YDOXH�´� RU� ³PDWWHU� LQ� FRQWUR�
YHUV\´�VXJJHVWV�WKDW�WKH\�SHUWDLQ�RQO\�WR�WKH�DPRXQW�DW�VWDNH�
IRU� WKH�SODLQWLII�� � ,QGHHG��E\�UHIHUULQJ� WR� WKH�³PDWWHU� LQ�FRQ�
WURYHUV\�´� WKH� VWDWXWH� QDWXUDOO\� HYRNHV� WKH� SHUVSHFWLYHV� RI�
ERWK�VLGHV�WR�WKH�³FRQWURYHUV\�´��$FFRUGLQJO\��IRU�RYHU�D�FHQ�
WXU\�WKH�&RXUW�KDV�GHVFULEHG�WKH�PDWWHU�LQ�FRQWURYHUV\�DV�WKH�
³SHFXQLDU\�UHVXOW´�QRW�MXVW�WR�WKH�SODLQWLII��EXW�WR�³RQH�RI�WKH�
SDUWLHV´� WR� WKH� FDVH�� � 6PLWK� Y�� $GDPV�� ���� 8�6�� ����� ����
�������� �$QG� DV� HDUO\� DV�0DUNHW�&RPSDQ\� Y��+RIIPDQ�� ����
8�6������2WWR��������������WKH�&RXUW�KHOG�WKDW�WKH�³PDWWHU�LQ�
GLVSXWH´� H[FHHGHG� WKH� MXULVGLFWLRQDO� DPRXQW�EDVHG�VROHO\� RQ�
WKH�FRVW�WR�WKH�GHIHQGDQW�RI�DQ�LQMXQFWLRQ�HQWHUHG�DJDLQVW�LW��������

3HUPLWWLQJ� FODLPV� WR� EH� HYDOXDWHG� IURP� HLWKHU� SDUW\¶V�
SHUVSHFWLYH� DOVR�EHVW�SURPRWHV� WKH�EDVLF�SXUSRVHV�RI� WKH�GL�
YHUVLW\�VWDWXWH� LQ�JHQHUDO��DQG� WKH�DPRXQW�LQ�FRQWURYHUV\� UH�
TXLUHPHQW� LQ�SDUWLFXODU�� �(VSHFLDOO\�ZKHQ�FRQVLGHUHG� LQ� WDQ�
GHP�ZLWK�WKH�UHPRYDO�VWDWXWH��WKH�GLYHUVLW\�VWDWXWH�KDV�DOZD\V�
RSHUDWHG� WR� SURWHFW� RXW�RI�VWDWH� SDUWLHV²HVSHFLDOO\� GHIHQ�
GDQWV²IURP� WKH� YLFLVVLWXGHV� RI� VWDWH� FRXUW� OLWLJDWLRQ�� � ,W�
ZRXOG�EH�LQFRQJUXRXV��LQ�OLJKW�RI�WKLV�JHQHUDO�DWWHQWLYHQHVV�WR�
WKH� SRVLWLRQ� RI� GHIHQGDQWV� LQ� GLYHUVLW\� DFWLRQV�� WR� FRQFOXGH�
WKDW�WKH�VWDWXWH�IRUHFORVHV�DOO�FRQVLGHUDWLRQ�RI�WKH�GHIHQGDQW¶V�
SHUVSHFWLYH� ZKHQ� GHWHUPLQLQJ� WKH� DPRXQW� LQ� FRQWURYHUV\���
0RUH� VSHFLILFDOO\�� SHUPLWWLQJ� FRQVLGHUDWLRQ� RI� WKH� GHIHQ�
GDQW¶V�FRVWV� LV� HQWLUHO\�FRQVLVWHQW�ZLWK� WKH� IXQGDPHQWDO�SXU�
SRVH�RI�OLPLWLQJ�GLYHUVLW\� MXULVGLFWLRQ�RQO\�WR�FDVHV�RI�D�SUH�
VFULEHG�ILQDQFLDO�PDJQLWXGH���7KDW�SXUSRVH�LV�VDWLVILHG�LQ�DQ\�
FDVH�ZLWK�ODUJH�VXPV�DW�VWDNH�IRU�HLWKHU�SDUW\����

7KLV� FDVH� ILWV� WKDW� GHVFULSWLRQ�� � 7KH� FODVV� FODLP� IRU� LQ�
MXQFWLYH�UHOLHI�VHHNV�UHLQVWDWHPHQW�RI�D�QDWLRQZLGH�FUHGLW�FDUG�
5HEDWH�3URJUDP�� WKH� IL[HG� FRVWV� RI�ZKLFK�ZRXOG� IDU� H[FHHG�
��������SHU�PRQWK���7KHUH�LV�VLPSO\�QR�UHDVRQ�LQ�WKH�WH[W�RU�
SXUSRVH� RI� WKH� VWDWXWH�� RU� LQ� WKLV� &RXUW¶V� FDVHV�� WR� H[FOXGH�
VXFK�FRVWV�IURP�WKH�DPRXQW�LQ�FRQWURYHUV\�FDOFXOXV��
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,,���7KH�1LQWK�&LUFXLW¶V�FRQFOXVLRQ�WKDW�SHWLWLRQHUV¶�IL[HG�
FRVWV� RI� FRPSO\LQJ�ZLWK� WKH� UHTXHVWHG� LQMXQFWLRQ� FRXOG� QRW�
VDWLVI\� WKH�DPRXQW�LQ�FRQWURYHUV\� UHTXLUHPHQW� LV�EDVHG�RQ�D�
IXQGDPHQWDO� PLVXQGHUVWDQGLQJ� RI� WKH� ³QRQ�DJJUHJDWLRQ´�
SULQFLSOH� DV� DSSOLHG� WR� FODVV� DFWLRQV�� �6HH� 6Q\GHU� Y��+DUULV��
����8�6�� ���� ��������=DKQ�Y�� ,QWHUQDWLRQDO�3DSHU�&R��� ����
8�6���������������8QGHU�WKDW�SULQFLSOH��ZKHUH�PXOWLSOH�SODLQ�
WLIIV� ZLWK� ³VHSDUDWH� DQG� GLVWLQFW´� FODLPV� MRLQ� LQ� RQH� DFWLRQ��
HDFK� SODLQWLII¶V� FODLP� PXVW� VHSDUDWHO\� VDWLVI\� WKH� MXULVGLF�
WLRQDO�PLQLPXP���%XW�LI�WKH�SODLQWLIIV�MRLQWO\�VHHN�WR�HQIRUFH�D�
³FRPPRQ� DQG� XQGLYLGHG´� ULJKW� RU� LQWHUHVW�� WKH� DPRXQW�LQ�
FRQWURYHUV\�UHTXLUHPHQW�LV�VDWLVILHG�LI�WKHLU�FROOHFWLYH�LQWHUHVW�
FURVVHV�WKH�MXULVGLFWLRQDO�WKUHVKROG���7KH�SXUSRVH�RI�WKH�SULQ�
FLSOH� LV� WR� HQVXUH� WKDW� WKH� SURFHGXUDO� GHYLFH� RI� MRLQGHU�
�ZKHWKHU� DV� D� FODVV� RU� RWKHUZLVH�� LV� QRW� XVHG� WR� DJJUHJDWH�
VHSDUDWH�DQG�GLVWLQFW��MXULVGLFWLRQDOO\�LQVXIILFLHQW�FODLPV�DV�D�
PHDQV� RI�PDQXIDFWXULQJ� IHGHUDO� MXULVGLFWLRQ�ZKHUH� LW�ZRXOG�
QRW�RWKHUZLVH�H[LVW���+HUH��ZKHWKHU�WKH�SODLQWLIIV¶�UHTXHVW�IRU�
DQ�LQMXQFWLRQ�LV�YLHZHG�DV�DVVHUWLQJ�WKH�VHSDUDWH�DQG�GLVWLQFW�
FODLPV� RI�PXOWLSOH� SODLQWLIIV� RU� DV� D� FODLP� IRU� FRPPRQ� DQG�
LQGLYLVLEOH� UHOLHI�� WKH� QRQ�DJJUHJDWLRQ� SULQFLSOH� SUHVHQWV� QR�
REVWDFOH�WR�MXULVGLFWLRQ���

D���,I�WKH�SODLQWLIIV�LQ�WKLV�FDVH�DUH�GHHPHG�WR�DVVHUW�VHSD�
UDWH� DQG� GLVWLQFW� FODLPV� IRU� LQMXQFWLYH� UHOLHI�� WKH� DPRXQW� LQ�
FRQWURYHUV\�LV�WKH�FRVW�WR�SHWLWLRQHUV�RI�UHLQVWDWLQJ�WKH�5HEDWH�
3URJUDP�IRU�D�VLQJOH�SODLQWLII���+HUH��WKH�IL[HG�FRPSRQHQW�RI�
WKRVH�FRVWV�VXEVWDQWLDOO\� H[FHHGV���������ZKHWKHU� WKH�FODLP�
LV�FRQVLGHUHG�RQ�D�FODVV�ZLGH�RU�VLQJOH�SODLQWLII�EDVLV�� �5HF�
RJQL]LQJ� MXULVGLFWLRQ� LQ� WKLV� FDVH� LV� WKXV� HQWLUHO\� FRQVLVWHQW�
ZLWK�WKH�³QRQ�DJJUHJDWLRQ´�SULQFLSOH���-XULVGLFWLRQ�UHVXOWV�QRW�
IURP� WKH� FRPELQDWLRQ� RI� LQGLYLGXDO�� MXULVGLFWLRQDOO\� LQVXIIL�
FLHQW� FODLPV�� EXW� IURP� WKH� IDFW� WKDW� SHWLWLRQHUV� ZRXOG� LQFXU�
ODUJH�IL[HG�FRVWV�HYHQ�LI�WKH�LQMXQFWLRQ�ZHUH�DZDUGHG�WR�RQO\�
RQH�SODLQWLII��7R�SUHYHQW�MXULVGLFWLRQ�IURP�EHLQJ�SUHPLVHG�RQ�
WKRVH�FRVWV�ZRXOG�EH�WR�H[FOXGH�WKHP�HQWLUHO\�IURP�WKH�MXULV�
GLFWLRQDO� DQDO\VLV�� � 6XFK� H[FOXVLRQ� ILQGV� QR� VXSSRUW� LQ� WKH�
WH[W�RU�SXUSRVHV�RI�WKH�GLYHUVLW\�VWDWXWH��
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E���7KH�VDPH�UHVXOW�QDWXUDOO\�REWDLQV�LI�SODLQWLIIV¶�UHTXHVW�
IRU� UHLQVWDWHPHQW�RI� WKH� HQWLUH�5HEDWH�3URJUDP� LV�YLHZHG�DV�
DVVHUWLQJ� D� FRPPRQ� DQG� XQGLYLGHG� LQWHUHVW�� � 2QH� W\SLFDO�
FKDUDFWHULVWLF� RI� VXFK� FODLPV� LV� WKDW� WKH� GHIHQGDQW� KDV� QR�
VWDNH�LQ�WKH�QXPEHU�RI�SODLQWLIIV�VHHNLQJ�WKH�UHOLHI�DW�LVVXH�RU�
LQ�WKH�XOWLPDWH�DSSRUWLRQPHQW�RI�WKDW�UHOLHI���7KDW�LV�WKH�FDVH�
KHUH���7KH�UHOLHI�DW�LVVXH�LV�UHLQVWDWHPHQW�RI�WKH�HQWLUH�5HEDWH�
3URJUDP�� DQG� WKH� DFW� RI� UHLQVWDWLQJ� WKDW�3URJUDP�ZRXOG� LP�
SRVH�WKH�VDPH�VXEVWDQWLDO�IL[HG�FRVWV�RQ�SHWLWLRQHUV�UHJDUGOHVV�
RI� WKH� QXPEHU� RI� SODLQWLIIV� LQ� WKLV� FDVH�� � ,QGHHG�� WKH� IL[HG�
FRVWV�RI�UHLQVWDWLQJ�WKH�5HEDWH�3URJUDP��DUH�QRW�HYHQ�VXVFHS�
WLEOH� WR� ³DSSRUWLRQPHQW´� DPRQJ� SODLQWLIIV�� � $QRWKHU� W\SLFDO�
FKDUDFWHULVWLF� RI� FRPPRQ� DQG� XQGLYLGHG� FODLPV� LV� WKDW� WKH�
SODLQWLIIV�DUH�FROOHFWLYHO\�LQWHUHVWHG�LQ�WKH�VDPH�UHOLHI��LQ�WKDW�
DQ�DZDUG�RI�WKDW�UHOLHI��HYHQ�WR�D�VLQJOH�SODLQWLII��ZRXOG�EHQH�
ILW�WKH�HQWLUH�FODVV�� �7KDW�LV�DOVR�WUXH�KHUH���5HLQVWDWHPHQW�RI�
WKH� UHEDWH�SURJUDP�� LI� DZDUGHG� WR� HYHQ�RQH�SODLQWLII��ZRXOG�
EHQHILW�WKH�HQWLUH�FODVV�RI�FDUGKROGHUV���)RU�WKHVH�UHDVRQV��WKH�
FODLP� UHIOHFWV� WKH�SODLQWLIIV¶� FRPPRQ�DQG�XQGLYLGHG� LQWHUHVW�
LQ�UHLQVWDWHPHQW�RI�WKH�3URJUDP���

$5*80(17�

,�� 7+(� $02817�,1�&217529(56<� 5(48,5(�

0(17�,6�6$7,6),('�:+(1�7+(�&267�72�7+(�

'()(1'$17�2)� &203/<,1*�:,7+�7+(�5(�

48(67('�,1-81&7,21�:28/'�(;&(('�7+(�

-85,6',&7,21$/�0,1,080��

� 7KH� GLYHUVLW\� VWDWXWH� JUDQWV� WKH� IHGHUDO� GLVWULFW� FRXUWV�
RULJLQDO� MXULVGLFWLRQ� RI� ³DOO� FLYLO� DFWLRQV´� LQYROYLQJ� GLYHUVH�
SDUWLHV�ZKHUH�³WKH�PDWWHU�LQ�FRQWURYHUV\�H[FHHGV�WKH�VXP�RU�
YDOXH� RI� ��������´� � ���8�6�&�� �������D������ � 7KH� WKUHVKROG�
TXHVWLRQ� LQ� WKLV� FDVH� LV�ZKHWKHU� WKH� ³VXP�RU� YDOXH´� RI� ³WKH�
PDWWHU�LQ�FRQWURYHUV\´�LV�RQO\�WKH�³VXP�RU�YDOXH´�DW�VWDNH�IRU�
WKH�SODLQWLIIV��WKH�³SODLQWLII¶V�YLHZSRLQW´�UXOH���RU�LQVWHDG�DOVR�
HQFRPSDVVHV� WKH�³VXP�RU�YDOXH´�DW� VWDNH� IRU� WKH�GHIHQGDQWV�
�WKH�³HLWKHU�YLHZSRLQW´�UXOH���
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7KH� GLVWLQFWLRQ� LV� RIWHQ� LPPDWHULDO²SDUWLFXODUO\� ZKHUH�
WKH�FODLP�LV�RQH�IRU�GDPDJHV²DV�WKH�UHFRYHU\�VRXJKW�E\�WKH�
SODLQWLII� XVXDOO\� HTXDOV� WKH� OLDELOLW\� IDFHG� E\� WKH� GHIHQGDQW���
6HH���%�&KDUOHV�$ODQ�:ULJKW��$UWKXU�5��0LOOHU��	�(GZDUG�
+�� &RRSHU�� )HGHUDO� 3UDFWLFH� DQG� 3URFHGXUH� �³:ULJKW� 	�
0LOOHU´����������DW����������������-DPHV�:P��0RRUH�HW�DO���
0RRUH¶V�)HGHUDO�3UDFWLFH��³0RRUH¶V´�����������>�@��DW�����
��������G�HG��������� �%XW�ZKHUH�WKH�³PDWWHU�LQ�FRQWURYHUV\´�
LQYROYHV�D�FODLP�IRU�LQMXQFWLYH�UHOLHI��DZDUGLQJ�WKH�UHOLHI�FDQ�
LPSRVH�FRVWV�RQ�WKH�GHIHQGDQW�WKDW�H[FHHG�WKH�EHQHILWV�WR�WKH�
SODLQWLII�� � 6HH� :ULJKW� 	� 0LOOHU�� VXSUD�� �� ������ DW� �����
0RRUH¶V�� VXSUD�� ���������>�@�� DW� ����������� � +HUH�� IRU� LQ�
VWDQFH�� ZKLOH� DQ� LQMXQFWLRQ� UH�HVWDEOLVKLQJ� WKH� 5HEDWH� 3UR�
JUDP� ZRXOG� HQDEOH� HDFK� SODLQWLII� XOWLPDWHO\� WR� DFFUXH� QR�
PRUH� WKDQ� ������� LQ� UHEDWHV�� WKH� IL[HG� FRVWV� RI� UHLQVWLWXWLQJ�
WKH�5HEDWH�3URJUDP� IRU� RQH� �RU�PRUH�� SODLQWLIIV� DUH�ZHOO� LQ�
H[FHVV� RI� ��������� � ,Q� VXFK� FLUFXPVWDQFHV�� WKH� FKRLFH� EH�
WZHHQ�WKH�³HLWKHU�YLHZSRLQW´�DQG�³SODLQWLII¶V�YLHZSRLQW´�UXOH�
FDQ�EH�GHWHUPLQDWLYH�� �$V�ZH� H[SODLQ�KHUH�� RQO\� WKH� ³HLWKHU�
YLHZSRLQW´� UXOH� VTXDUHV� ZLWK� WKH� WH[W� DQG� SXUSRVHV� RI� WKH�
VWDWXWH�DQG�ZLWK�WKLV�&RXUW¶V�GHFLVLRQV��

� )LUVW��WKH�SODLQ�WH[W�RI�WKH�GLYHUVLW\�VWDWXWH��ZKLFK�LV�QHF�
HVVDULO\� WKH� VWDUWLQJ� SRLQW� RI� WKH� DQDO\VLV�� VHH� :LOOLDPV� Y��

7D\ORU������8�6�������������������LV�GLVSRVLWLYH����1RWKLQJ�LQ�

�������������������������������������������������
�
$SDUW IURP LQFUHDVHV LQ WKH MXULVGLFWLRQDO DPRXQW RQ ILYH RFFD�

VLRQV� VHH -XGLFLDU\ $FW RI ����� � ��� � 6WDW� ��� �� �VHWWLQJ WKH RULJLQDO

DPRXQW DW ������ $FW RI 0DU� �� ����� �� 6WDW� ���� ��� ��������� $FW RI

0DU� �� ����� 3XE� /� 1R� ������� �� 6WDW� ����� ���� ��������� $FW RI

-XO� ��� ����� 3XE� /� 1R� ������� �� 6WDW� ��� ���������� -XGLFLDO ,P�

SURYHPHQWV DQG $FFHVV WR -XVWLFH $FW� 3XE� /� 1R� �������� ��� 6WDW�

���� ������ ���������� )HGHUDO &RXUW ,PSURYHPHQW $FW� 3XE� /� 1R�

�������� ��� 6WDW� ���� ������ ���������� WKH SHUWLQHQW WH[W RI WKH GLYHU�

VLW\ VWDWXWH KDV UHPDLQHG HVVHQWLDOO\ XQFKDQJHG VLQFH LWV LQFHSWLRQ LQ WKH

-XGLFLDU\ $FW RI ����� 7KH RQO\ PRGLILFDWLRQ LV WKDW� ZKHUHDV WKH VWDWXWH

RULJLQDOO\ HPSOR\HG WKH SKUDVH ³PDWWHU LQ GLVSXWH�´ VHH $FW RI 0DU� ��

����� �� 6WDW� ���� -XGLFLDU\ $FW RI ����� � ��� � 6WDW� ��� WKDW ODQJXDJH

ZDV UHSODFHG LQ ���� E\ WKH SKUDVH ³PDWWHU LQ FRQWURYHUV\�´ VHH $FW RI

0DU� �� ����� � ��� �� 6WDW� ����� 7KHUH LV QR VXJJHVWLRQ LQ WKH OHJLVOD�
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WKH� RUGLQDU\� PHDQLQJ� RI� WKH� FRQWUROOLQJ� VWDWXWRU\� WHUPV�
³VXP�´�³YDOXH�´�RU�³PDWWHU�LQ�FRQWURYHUV\´�VXJJHVWV�WKDW�WKH\�
SHUWDLQ�RQO\�WR�WKH�DPRXQW�DW�VWDNH�IRU�WKH�SODLQWLII���³0DWWHU´�
LQ�WKLV�FRQWH[W�UHIHUV�JHQHUDOO\�WR�³VRPHWKLQJ�WKDW�LV�D�VXEMHFW�
RI�GLVDJUHHPHQW��VWULIH��RU�OLWLJDWLRQ�´�RU�WR�³D�VRXUFH�RU�WRSLF�
RI�FRQWHQWLRQ�´� �:HEVWHU¶V�7KLUG�1HZ�,QWHUQDWLRQDO�'LFWLRQ�

DU\� ����� �������� � 6LPLODUO\�� ³PDWWHU� LQ� FRQWURYHUV\´� LV� WKH�
³>V@XEMHFW� RI� OLWLJDWLRQ�� >WKH@� PDWWHU� RQ� ZKLFK� DFWLRQ� LV�
EURXJKW� DQG� LVVXH� LV� MRLQHG�´� �%ODFN¶V� /DZ� 'LFWLRQDU\� ����
��WK� HG�� ������� �7KH� WHUPV� ³VXP�RU�YDOXH´� OLNHZLVH� FRQWDLQ�
QR� LQGLFDWLRQ� RI� D� OLPLWDWLRQ� VROHO\� WR� WKH� SODLQWLII¶V� YLHZ�
SRLQW�� � 6HH� LG�� DW� ����� �GHILQLQJ� ³VXP´� DV� ³D� TXDQWLW\� RI�
PRQH\� RU� FXUUHQF\�� DQ\� DPRXQW� LQGHILQLWHO\´��� LG�� DW� �����
�GHILQLQJ�³YDOXH´�DV�³WKH�HVWLPDWHG�RU�DSSUDLVHG�ZRUWK�RI�DQ\��
REMHFW�RU�SURSHUW\��FDOFXODWHG�LQ�PRQH\´����,QGHHG��WKH�VWDWX�
WRU\� WH[W� QRW� RQO\� DGPLWV� RI� QR� SODLQWLII�VSHFLILF� LQWHUSUHWD�
WLRQ�� EXW� WKH� RSHUDWLYH� SKUDVH� ³PDWWHU� LQ� FRQWURYHUV\´� QDWX�
UDOO\� HYRNHV� WKH� SHUVSHFWLYH� RI� ERWK� SDUWLHV� WR� WKH� ³FRQWUR�
YHUV\�´���&I��1RUWKEURRN�1DW¶O�,QV��&R��Y��%UHZHU������8�6�����

����������������������������������������������������������������������������������������������������

WLYH KLVWRU\ �RU LQ DQ\ GHFLVLRQ RI WKLV &RXUW� WKDW WKH FKDQJH ZDV D PDWH�

ULDO RQH� DQG WKH WHUPV ³PDWWHU LQ GLVSXWH´ DQG ³PDWWHU LQ FRQWURYHUV\´ DUH

JHQHUDOO\ FRQVLGHUHG LQWHUFKDQJHDEOH� 6HH %ODFN¶V /DZ 'LFWLRQDU\ ���

��WK HG� ����� �GHILQLQJ ³PDWWHU LQ FRQWURYHUV\´ DQG ³PDWWHU LQ GLVSXWH´

WRJHWKHU�� $FFRUGLQJO\� WKLV &RXUW URXWLQHO\ UHOLHV RQ GHFLVLRQV LQWHUSUHW�

LQJ WKH SUH�H[LVWLQJ ODQJXDJH ZKHQ FRQVWUXLQJ WKH FXUUHQW ODQJXDJH� 6HH�

H�J�� 6Q\GHU Y� +DUULV� ��� 8�6� ���� ������ �������

�
7KH DEVHQFH RI DQ\ SODLQWLII�VSHFLILF OLPLWDWLRQ LQ WKH WH[W RI

� �����D� LV HVSHFLDOO\ UHYHDOLQJ ZKHQ FRPSDUHG ZLWK WKH LPPHGLDWHO\

VXFFHHGLQJ SURYLVLRQ� � �����E�� &RQJUHVV DGGHG WKH ODWWHU SURYLVLRQ LQ

���� WR DGGUHVV SODLQWLIIV¶ HIIRUWV WR HYDGH WKH DPRXQW�LQ�FRQWURYHUV\

UHTXLUHPHQW E\ RYHUVWDWLQJ WKH UHOLHI SUD\HG IRU LQ WKH FRPSODLQW� 6HH 6�

5HS� 1R� ������� ������� UHSULQWHG LQ ���� 8�6�&�&�$�1� ����� �����

����� 7KH SURYLVLRQ DXWKRUL]HV GLVWULFW FRXUWV WR GHQ\ FRVWV WR �RU LPSRVH

FRVWV RQ� WKH SODLQWLII ³ZKHUH WKH SODLQWLII � � � LV ILQDOO\ DGMXGJHG WR EH

HQWLWOHG WR UHFRYHU OHVV WKDQ WKH VXP RU YDOXH RI ��������´ �� 8�6�&�

� �����E� �HPSKDVHV DGGHG�� �7KH -XGLFLDU\ $FW RI ���� FRQWDLQHG D

SDUDOOHO SURYLVLRQ FRPSOHPHQWLQJ WKH RULJLQDO VWDWXWRU\ JUDQW RI GLYHUVLW\

MXULVGLFWLRQ� 6HH -XGLFLDU\ $FW RI ����� � ��� � 6WDW� ���� 6HFWLRQ

�����E� WKHUHE\ VSHFLILFDOO\ UHIHUV WR WKH ³VXP RU YDOXH´ WKDW LV ³UHFRY�
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��������������&RXUW�GLVIDYRUV�LPSRVLQJ�OLPLWDWLRQV�RQ�VWDWX�
WRU\� JUDQWV� RI� MXULVGLFWLRQ� ZKHUH� WKH� OLPLWDWLRQ� LV� QRW� FRQ�
WDLQHG� LQ� WKH� SODLQ� ODQJXDJH� RI� WKH� VWDWXWH� LWVHOI���+RUWRQ� Y��
/LEHUW\�0XW��,QV��&R�������8�6�������������������VDPH������

� 6HFRQG�� WKLV�&RXUW�KDV�FRQVWUXHG� WKH� VWDWXWRU\� ODQJXDJH�
WR�HQFRPSDVV� WKH�³YDOXH´�RI� WKH�³PDWWHU´� IURP� WKH�SHUVSHF�
WLYH�RI� WKH�GHIHQGDQW�� � ,Q�0DUNHW�&RPSDQ\�Y��+RIIPDQ������
8�6������2WWR��������������RYHU�WZR�KXQGUHG�SODLQWLIIV�MRLQHG�
LQ�DQ�DFWLRQ�VHHNLQJ�WR�HQMRLQ�WKH�SURSRVHG�VDOH�RI�WKHLU�ULJKWV�
WR�RFFXS\�VWDOOV�LQ�D�PDUNHWSODFH���7KH�FRXUW�EHORZ�HQMRLQHG�
WKH�SURSRVHG�VDOH��DQG� WKH�GHIHQGDQW�RZQHU�DSSHDOHG� WR� WKLV�
&RXUW�� � ³7KH� ILUVW� TXHVWLRQ� WR�EH�GHWHUPLQHG´�ZDV� ³ZKHWKHU�
WKH�DPRXQW�LQ�FRQWURYHUV\�>ZDV@�VXIILFLHQW�WR�JLYH�>WKH�&RXUW@�
MXULVGLFWLRQ� RI� WKH� DSSHDO�´�� � ,G�� DW� ����� � ³8SRQ� WKLV�´� WKH�
&RXUW�H[SODLQHG��³ZH�KDYH�QR�GRXEW�´��,G���7KDW�ZDV�EHFDXVH�
³WKH� ULJKW� FODLPHG� E\´� WKH� GHIHQGDQW²L�H��� WKH� ULJKW� WR� VHOO�
WKH�SODLQWLIIV¶�RFFXSDQF\�ULJKWV�LQ�WKH�PDUNHW�VWDOOV²ZDV�³RI�
����������������������������������������������������������������������������������������������������

HUHG´ E\ ³WKH SODLQWLII�´ LQ PDUNHG FRQWUDVW WR WKH ODFN RI DQ\ FRPSDUDEOH

SDUW\�VSHFLILF TXDOLILFDWLRQ LQ � �����D�� WKH JHQHUDO JUDQW RI GLYHUVLW\

MXULVGLFWLRQ� &I� %DWHV Y� 8QLWHG 6WDWHV� ��� 8�6� ��� ����� ������

�³:KHUH &RQJUHVV LQFOXGHV SDUWLFXODU ODQJXDJH LQ RQH VHFWLRQ RI D VWDWXWH

EXW RPLWV LW LQ DQRWKHU VHFWLRQ RI WKH VDPH $FW� LW LV JHQHUDOO\ SUHVXPHG

WKDW &RQJUHVV DFWV LQWHQWLRQDOO\ DQG SXUSRVHO\ LQ WKH GLVSDUDWH LQFOXVLRQ

RU H[FOXVLRQ�´� �LQWHUQDO TXRWDWLRQ PDUNV DQG FLWDWLRQ RPLWWHG��

�
$W YDULRXV WLPHV LQ WKH SDVW� WKLV &RXUW¶V DSSHOODWH MXULVGLFWLRQ KDV

EHHQ VXEMHFW WR FHUWDLQ DPRXQW�LQ�FRQWURYHUV\ UHTXLUHPHQWV� 6HH� H�J��

-XGLFLDU\ $FW RI ����� � ��� � 6WDW� �� �FRQIHUULQJ MXULVGLFWLRQ WR UHYLHZ

FLUFXLW FRXUWV¶ ILQDO MXGJPHQWV DQG GHFUHHV LQ FLYLO DFWLRQV ³ZKHUH WKH

PDWWHU LQ GLVSXWH H[FHHGV WKH VXP RU YDOXH RI WZR WKRXVDQG GROODUV� H[�

FOXVLYH RI FRVWV´�� 7KH DPRXQW�LQ�FRQWURYHUV\ UHTXLUHPHQW LQ WKRVH VWDW�

XWHV PLUURUHG WKH FRUUHVSRQGLQJ WHUPV RI WKH GLYHUVLW\ VWDWXWH LQ HYHU\

UHOHYDQW UHVSHFW� 6HH� H�J�� =DKQ Y� ,QWHUQDWLRQDO 3DSHU &R�� ��� 8�6�

���� ��� Q�� ������ �H[SODLQLQJ WKDW &RXUW¶V FRQVWUXFWLRQ RI ³PDWWHU LQ

GLVSXWH´ LQ VWDWXWHV IRUPHUO\ GHILQLQJ LWV DSSHOODWH MXULVGLFWLRQ KDV EHHQ

DSSOLHG WR ³PDWWHU LQ FRQWURYHUV\´ LQ VWDWXWHV FXUUHQWO\ GHILQLQJ GLVWULFW

FRXUWV¶ RULJLQDO MXULVGLFWLRQ�� 7KH SDUWLFXODU SURYLVLRQ DW LVVXH LQ +RII�

PDQ� IRU LQVWDQFH� JUDQWHG WKH &RXUW DSSHOODWH MXULVGLFWLRQ ZKHUH ³WKH

PDWWHU LQ GLVSXWH� H[FOXVLYH RI FRVWV� H[FHHG>HG@ WKH YDOXH RI WZHQW\�ILYH

KXQGUHG GROODUV�´ $FW RI )HE� ��� ����� � �� �� 6WDW� ���� ����
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���

IDU�JUHDWHU�YDOXH�WKDQ�WKH�VXP�ZKLFK��E\�WKH�$FW�RI�&RQJUHVV��
LV�WKH�OLPLW�EHORZ�ZKLFK�DQ�DSSHDO�LV�QRW�DOORZDEOH�´��,G���&LW�
LQJ�HYLGHQFH�VKRZLQJ�WKDW�WKH�HQMRLQHG�VDOH�ZRXOG�KDYH�JDU�
QHUHG� WKH� GHIHQGDQW�PRUH� WKDQ� ��������� WKH� &RXUW� IRXQG� LW�
³YHU\�SODLQ´�WKDW�³WKH�DSSHDO�LV�RQH�ZLWKLQ�>LWV@�MXULVGLFWLRQ�´��
,G��DW������ �+RIIPDQ� WKXV� IRXQG� WKDW� WKH�³PDWWHU� LQ�GLVSXWH´�
H[FHHGHG�WKH�UHTXLVLWH�³YDOXH´�EDVHG�VROHO\�RQ�WKH�FRVW�WR�WKH�
GHIHQGDQW�RI�DQ�LQMXQFWLRQ�HQWHUHG�DJDLQVW�LW��

� 6XEVHTXHQW�GHFLVLRQV�UHFRJQL]H�WKDW�WKH�GLYHUVLW\�VWDWXWH�
SHUPLWV� WKH�DPRXQW� LQ�FRQWURYHUV\� WR�EH�PHDVXUHG� IURP� WKH�
GHIHQGDQW¶V�YLHZSRLQW���,Q�7KRPVRQ�Y��*DVNLOO������8�6������
��������IRU�LQVWDQFH��WKH�&RXUW�H[SODLQHG�WKDW�³>L@Q�D�GLYHUVLW\�
OLWLJDWLRQ�WKH�YDOXH�RI�WKH�µPDWWHU�LQ�FRQWURYHUV\¶�LV�PHDVXUHG�
������E\�LWV�SHFXQLDU\�FRQVHTXHQFH�WR�WKRVH�LQYROYHG��������´��,G��
DW������HPSKDVLV�DGGHG��� �$QG�LQ�6PLWK�Y��$GDPV������8�6��
������������WKH�&RXUW�VWDWHG�WKDW�³WKH�SHFXQLDU\�YDOXH�RI�WKH�
PDWWHU�LQ�GLVSXWH�PD\�EH�GHWHUPLQHG�������LQ�VRPH�FDVHV�E\�WKH�
LQFUHDVHG� RU� GLPLQLVKHG� YDOXH� RI� WKH� SURSHUW\� GLUHFWO\� DI�
IHFWHG�E\�WKH�UHOLHI�SUD\HG��RU�E\�WKH�SHFXQLDU\�UHVXOW�WR�RQH�
RI� WKH� SDUWLHV� LPPHGLDWHO\� IURP� WKH� MXGJPHQW�´� � ,G�� DW� ����
�HPSKDVLV�DGGHG��� �&I��+XQW�Y��:DVKLQJWRQ�6WDWH�$SSOH�$G�

YHU��&RPP¶Q������8�6�������������������³,Q�DFWLRQV�VHHNLQJ�
GHFODUDWRU\�RU�LQMXQFWLYH�UHOLHI��LW�LV�ZHOO�HVWDEOLVKHG�WKDW�WKH�
DPRXQW�LQ�FRQWURYHUV\�LV�PHDVXUHG�E\�WKH�YDOXH�RI�WKH�REMHFW�
RI�WKH�OLWLJDWLRQ�´���0LVVLVVLSSL�	�0LVVRXUL�5�5��&R��Y��:DUG��
��� 8�6�� ��� %ODFN�� ����� ���� ������� �³>7@KH� UHPRYDO� RI� WKH�
REVWUXFWLRQ�>RI�ZKLFK�WKH�SODLQWLII�FRPSODLQV@�LV�WKH�PDWWHU�RI�
FRQWURYHUV\��DQG�WKH�YDOXH�RI�WKH�REMHFW�PXVW�JRYHUQ�´����

�������������������������������������������������
�
,Q ,OOLQRLV Y� &LW\ RI 0LOZDXNHH� ��� 8�6� ��� �� ������� WKH &RXUW

SURYLGHG DGGLWLRQDO VXSSRUW IRU WKH ³HLWKHU YLHZSRLQW´ DSSURDFK E\ FLWLQJ

IDYRUDEO\ 5RQ]LR Y� 'HQYHU 	 5�*�:�5� &R�� ��� )��G ���� ��� ���WK

&LU� ������ WKH :ULJKW 	 0LOOHU WUHDWLVH� DQG D 1RWH SXEOLVKHG LQ WKH+DU�

YDUG /DZ 5HYLHZ� HDFK RI ZKLFK DGRSWV RU DGYRFDWHV WKH ³HLWKHU YLHZ�

SRLQW´ UXOH� 6HH :ULJKW 	 0LOOHU � ����� DW ������ �GLVFXVVLQJ ,OOLQRLV

RQ WKLV SRLQW�� $QG LQ )ODVW Y� &RKHQ� ��� 8�6� �� ������²ZKLFK DURVH

ZKHQ WKH IHGHUDO TXHVWLRQ VWDWXWH VWLOO FRQWDLQHG DQ DPRXQW�LQ�FRQWURYHUV\

UHTXLUHPHQW²WKH &RXUW HQWHUWDLQHG DQ DSSHDO LQ D IHGHUDO WD[SD\HU VXLW
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� 7KLUG�� WKH� ³HLWKHU� YLHZSRLQW´� UXOH� EHVW� SURPRWHV� WKH�
VWDWXWRU\�SXUSRVHV���$V�WKLV�&RXUW�KDV�ORQJ�UHFRJQL]HG��D�ED�
VLF�SXUSRVH�RI��GLYHUVLW\�MXULVGLFWLRQ�LV�WR�SURWHFW�RXW�RI�VWDWH�
SDUWLHV�IURP�WKH�SRWHQWLDO�ELDVHV�RI�LQ�VWDWH�SURFHHGLQJV���6HH�
*XDUDQW\� 7UXVW� &R�� Y�� <RUN�� ���� 8�6�� ���� ������� �������
�³'LYHUVLW\� MXULVGLFWLRQ� LV� IRXQGHG� RQ� DVVXUDQFH� WR� QRQ�
UHVLGHQW� OLWLJDQWV�RI� FRXUWV� IUHH� IURP�VXVFHSWLELOLW\� WR�SRWHQ�
WLDO�ORFDO�ELDV�´���3HDVH�Y��3HFN�����8�6������+RZ������������
��������³7KH�WKHRU\�XSRQ�ZKLFK�MXULVGLFWLRQ�LV�FRQIHUUHG�RQ�
WKH�FRXUWV�RI�WKH�8QLWHG�6WDWHV��LQ�FRQWURYHUVLHV�EHWZHHQ�FLWL�
]HQV�RI�GLIIHUHQW�6WDWHV��KDV�LWV�IRXQGDWLRQ�LQ�WKH�VXSSRVLWLRQ�
WKDW�� SRVVLEO\� WKH� VWDWH� WULEXQDO� PLJKW� QRW� EH� LPSDUWLDO� EH�
WZHHQ� WKHLU�RZQ�FLWL]HQV�DQG� IRUHLJQHUV�´��� �7KDW�SXUSRVH� LV�
UHIOHFWHG� LQ� WKH� IDFW� WKDW�ZKHQ�&RQJUHVV� ILUVW� JUDQWHG�GLYHU�
VLW\�MXULVGLFWLRQ�LQ�WKH�-XGLFLDU\�$FW�RI���������������6WDW������
LW�DOVR�JUDQWHG�D�FRUUHVSRQGLQJ�UHPRYDO�MXULVGLFWLRQ�HQDEOLQJ�
RXW�RI�VWDWH�GHIHQGDQWV�WR�UHPRYH�VXLWV�DJDLQVW�WKHP�ILOHG�E\�
LQ�VWDWH� SODLQWLIIV�� LG�� ������ �� 6WDW�� ���� � ,QGHHG�� EHFDXVH� WKH�
SODLQWLII� JHQHUDOO\� FDQ� SURWHFW� LWVHOI� E\� FKRRVLQJ� ZKHUH� WR�
FRPPHQFH�DQ�DFWLRQ��FDVHV� LQYROYLQJ�UHPRYDO�E\� WKH�GHIHQ�
GDQW�PRVW� VTXDUHO\� LPSOLFDWH� WKH� FRUH� FRQFHUQV� RI� GLYHUVLW\�
MXULVGLFWLRQ�� �%\�SHUPLWWLQJ� WKH�DPRXQW� LQ�FRQWURYHUV\� WR�EH�
HYDOXDWHG�IURP�WKH�GHIHQGDQW¶V�SHUVSHFWLYH��WKH�³HLWKHU�YLHZ�
SRLQW´�UXOH�DFFRUGV�ZLWK�&RQJUHVV¶V�DWWHQWLYHQHVV�WR�WKH�SRVL�
����������������������������������������������������������������������������������������������������

VHHNLQJ WR HQMRLQ RSHUDWLRQ RI SRUWLRQV RI WKH IHGHUDO (OHPHQWDU\ DQG

6HFRQGDU\ (GXFDWLRQ $FW RI ����� QRWLQJ WKDW ³WKH FKDOOHQJHG SURJUDP

LQYROYHV D VXEVWDQWLDO H[SHQGLWXUH RI IHGHUDO WD[ IXQGV�´ LG� DW ���� ZKLOH

QRZKHUH PHQWLRQLQJ WKH YDOXH RI WKH FDVH IURP WKH SODLQWLII¶V SHUVSHFWLYH�

*OHQZRRG /LJKW 	 :DWHU &R� Y� 0XWXDO /LJKW� +HDW� 	 3RZHU &R��

��� 8�6� ��� ������� GRHV QRW VXJJHVW RWKHUZLVH� 7KHUH� WKH &RXUW KHOG

WKDW WKH GLVWULFW FRXUW KDG HUUHG E\ HYDOXDWLQJ WKH DPRXQW LQ FRQWURYHUV\

RQO\ LQ WHUPV RI WKH FRVWV WR WKH GHIHQGDQW RI FRPSO\LQJ ZLWK WKH UH�

TXHVWHG LQMXQFWLRQ� 6HH LG� DW ������� 7KH GLVWULFW FRXUW¶V HUURU ZDV QRW

LQ H[DPLQLQJ WKH GHIHQGDQW¶V FRVWV� EXW LQ OLPLWLQJ LWV DQDO\VLV RQO\ WR WKH

GHIHQGDQW¶V SHUVSHFWLYH� ZLWKRXW FRQVLGHULQJ WKH EHQHILW WR WKH SODLQWLII�

6HH :ULJKW 	 0LOOHU � ����� DW ������� 8QGHU WKH ³HLWKHU YLHZSRLQW´

UXOH� WKH DPRXQW�LQ�FRQWURYHUV\ UHTXLUHPHQW LV VDWLVILHG ZKHQHYHU WKH

DPRXQW DW VWDNH IRU HLWKHU SDUW\ PHHWV WKH MXULVGLFWLRQDO PLQLPXP�
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WLRQ�RI� WKH�GHIHQGDQW� LQ�GLYHUVLW\�FDVHV�� � ,W�ZRXOG�EH� LQFRQ�
JUXRXV��LQ�OLJKW�RI�WKDW�DWWHQWLYHQHVV��WR�IRUHFORVH�DOO�FRQVLG�
HUDWLRQ�RI�WKH�DPRXQW�DW�VWDNH�IURP�WKH�GHIHQGDQW¶V�SHUVSHF�
WLYH�ZKHQ�GHWHUPLQLQJ�WKH�DYDLODELOLW\�RI�D�IHGHUDO�IRUXP���

� 7KH�³HLWKHU�YLHZSRLQW´� UXOH�DOVR�EHVW�SURPRWHV� WKH�SXU�
SRVH� RI� WKH� DPRXQW�LQ�FRQWURYHUV\� UHTXLUHPHQW� LWVHOI�� � %\�
LQFUHDVLQJ�WKH�MXULVGLFWLRQDO�PLQLPXP�RYHU�WLPH��VHH�Q����VX�
SUD��&RQJUHVV�KDV�VRXJKW�WR�OLPLW�WKH�DYDLODELOLW\�RI�GLYHUVLW\�
MXULVGLFWLRQ� WR� FDVHV� RI� VXEVWDQWLDO� ILQDQFLDO� PDJQLWXGH����
&RQJUHVV��KRZHYHU��KDV�QHYHU�VXJJHVWHG�DQ�LQWHQWLRQ�WR�SUR�
YLGH�D�IHGHUDO�IRUXP�RQO\�ZKHUH�VXEVWDQWLDO�VXPV�DUH�DW�VWDNH�
IURP�WKH�SODLQWLII¶V�SHUVSHFWLYH���&XUELQJ�WKH�DQDO\VLV�LQ�WKDW�
IDVKLRQ�ZRXOG�FRQWUDGLFW�WKH�FHQWUDO�DLP�RI�WKH�MXULVGLFWLRQDO�
DPRXQW� UHTXLUHPHQW��E\� ³EOLQG>LQJ@� IHGHUDO� FRXUWV� WR� WKH� UH�
DOLWLHV� RI� WKH� PDJQLWXGH� RI� WKH� FRQWURYHUV\�´� �0F&DUW\� Y��

$PRFR�3LSHOLQH�&R�������)��G������������WK�&LU�������� �LQ�
WHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQ�RPLWWHG���

� 7KLV�FDVH� LOOXVWUDWHV� WKH�SRLQW�� �([HUFLVLQJ� IHGHUDO� MXULV�
GLFWLRQ� KHUH� LV� HQWLUHO\� FRQVLVWHQW�ZLWK� &RQJUHVV¶V� LQWHQW� WR�
HQVXUH�WKDW� WKH�IHGHUDO�FRXUWV�GR�QRW�³IULWWHU�DZD\� WKHLU� WLPH�
LQ� WKH� WULDO� RI� SHWW\� FRQWURYHUVLHV�´� � 6�� 5HS�� 1R�� ��������
��������UHSULQWHG�DW������8�6�&�&�$�1��������������VHH�DOVR�
0RRUH¶V������������DW����������:ULJKW�	�0LOOHU���������DW�
���� �TXRWLQJ� 6�� 5HS�� 1R�� ���������� � 7KH� QDPHG� SODLQWLIIV�
SXUSRUW�WR�DVVHUW�FODLPV�RQ�EHKDOI�RI�VL[�PLOOLRQ�FDUGKROGHUV��
DQG� WKHLU� FODLP� IRU� UHLQVWDWHPHQW� RI� WKH� 5HEDWH� 3URJUDP�
FRXOG�LPSRVH�FRVWV�RQ�SHWLWLRQHUV�JUHDWO\�H[FHHGLQJ�WKH�MXULV�
GLFWLRQDO�PLQLPXP���6HH�-�$�������FRXUW�RI�DSSHDOV�RSLQLRQ���

�������������������������������������������������
�
6HH 6� 5HS� 1R� �������� DW ����� ������ �³7KH DGMXVWPHQW RI WKH

MXULVGLFWLRQDO DPRXQW SURYLGHV FODLPV ZLWK VXEVWDQWLDO DPRXQWV DW LVVXH

DFFHVV WR D )HGHUDO IRUXP� LI GLYHUVLW\ RI FLWL]HQVKLS DPRQJ WKH SDUWLHV

H[LVWV�´�� +�5� 5HS� 1R� �������� SW� �� DW ����� ������� 6� 5HS� 1R� ���

���� ������� UHSULQWHG DW ���� 8�6�&�&�$�1� ����� ���� �&RQJUHVV

VRXJKW WR HVWDEOLVK D MXULVGLFWLRQDO PLQLPXP ³QRW VR KLJK DV WR FRQYHUW

WKH )HGHUDO FRXUWV LQWR FRXUWV RI ELJ EXVLQHVV QRU VR >ORZ@ DV WR IULWWHU

DZD\ WKHLU WLPH LQ WKH WULDO RI SHWW\ FRQWURYHUVLHV�´��
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��� �GLVWULFW� FRXUW� RSLQLRQ��� ��� �&RQVROLGDWHG� &RPSODLQW� DW�
���������%HKDU�'HFO������������7KH�UHFRUG�HVWDEOLVKHV��IRU�H[�
DPSOH�� WKDW� WKH� FRVW� RI� VLPSO\� RSHUDWLQJ� WKH� 5HEDWH� 3UR�
JUDP¶V�UHGHPSWLRQ�FHQWHU²OHDYLQJ�DVLGH�WKH�FRVWV�RI�UHFUHDW�
LQJ� DQ� HQWLUH� DGPLQLVWUDWLYH� DSSDUDWXV²³ZRXOG� H[FHHG�
��������IRU�HDFK�DGGLWLRQDO�PRQWK�WKDW�WKH�>5HEDWH�3URJUDP@�
ZDV� UHTXLUHG� WR� EH� FRQWLQXHG�´� ,G�� DW� ��� �%HKDU� 'HFO�� �������
7KHUH� LV� QR� EDVLV� IRU� FRQVWUXLQJ� WKH� GLYHUVLW\� VWDWXWH� QRW� WR�
DSSO\�WR�D�QDWLRQZLGH�FODLP�RI�VXFK�VXEVWDQWLDO�PDJQLWXGH���

)RU� SUHFLVHO\� WKDW� UHDVRQ�� WKH� OHDGLQJ� DXWKRULWLHV� LQ� WKH�
ILHOG� DJUHH� WKDW� WKH� ³HLWKHU� YLHZSRLQW´� UXOH� EHVW� VHUYHV� WKH�
SXUSRVHV� RI� WKH� DPRXQW�LQ�FRQWURYHUV\� UHTXLUHPHQW�� � 6HH�
0RRUH¶V� �� �������>�@�� DW� �������� �³>7@KH� MXULVGLFWLRQDO�
DPRXQW� UHTXLUHPHQW� UHIOHFWV� D� FRQJUHVVLRQDO� MXGJPHQW� WKDW�
IHGHUDO� MXGLFLDO� UHVRXUFHV� VKRXOG� EH� GHYRWHG� RQO\� WR� WKRVH�
GLYHUVLW\�FDVHV� LQ�ZKLFK� WKH� ILQDQFLDO�VWDNHV� ULVH� WR�D�SUHGH�
WHUPLQHG�OHYHO���,W�LV�GLIILFXOW�WR�XQGHUVWDQG�ZK\�WKRVH�ILQDQ�
FLDO�VWDNHV�DUH�QRW�LPSOLFDWHG�ZKHQ�HLWKHU�SDUW\�VWDQGV�WR�JDLQ�
RU�ORVH�WKH�VWDWXWRULO\�GHWHUPLQHG�DPRXQW�RU�LWV�HTXLYDOHQW�´���
:ULJKW�	�0LOOHU���������DW������³WKH�SXUSRVH�RI�D� MXULVGLF�
WLRQDO� DPRXQW� LQ� FRQWURYHUV\� UHTXLUHPHQW²WR� NHHS� WULYLDO�
FDVHV�DZD\�IURP�WKH�IHGHUDO�FRXUW�V\VWHP²LV�VDWLVILHG�ZKHQ�
WKH� FDVH� LV� ZRUWK� D� ODUJH� VXP� RI� PRQH\� WR� HLWKHU� SDUW\´���
5LFKDUG�+��)DOORQ��-U���HW�DO���+DUW�DQG�:HFKVOHU¶V�7KH�)HG�

HUDO� &RXUWV� DQG� WKH� )HGHUDO� 6\VWHP� ����� ��WK� HG�� ������
�³+DUW�	�:HFKVOHU´�� �GHVFULELQJ� WKH� YDOXH� RI� D� FDVH� WR� WKH�
GHIHQGDQW�DV�D�³FULWLFDO´�H[SUHVVLRQ�RI� WKH�DPRXQW�DW�VWDNH���
(UZLQ� &KHPHULQVN\�� )HGHUDO� -XULVGLFWLRQ� �� ������ ��G� HG��
������ �FRQFOXGLQJ� WKDW� ³HLWKHU� YLHZSRLQW´� UXOH� ³PDNHV� WKH�
PRVW� VHQVH�� EHFDXVH� WKH� DPRXQW� LQ� FRQWURYHUV\� LQ� D� ODZVXLW�
H[FHHGV� ����������� LI� HLWKHU� WKH� SODLQWLII� RU� WKH� GHIHQGDQW�
ZLOO�KDYH�WR�SD\�WKDW�DPRXQW´����

�������������������������������������������������
�
7KH ZHLJKW RI DFDGHPLF FRPPHQWDU\ LV LQ DFFRUG� 6HH %ULWWDLQ

6KDZ 0F,QQLV� &RPPHQW� 7KH ���������� 4XHVWLRQ� :KDW LV WKH 9DOXH

RI ,QMXQFWLYH 5HOLHI"� � *HR� 0DVRQ /� 5HY� ����� ���� ������� -RKQ (�

.HQQHG\� 9DOXLQJ )HGHUDO 0DWWHUV LQ &RQWURYHUV\� +RKIHOGLDQ $QDO\VLV
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7KXV��WKH�FRXUW�RI�DSSHDOV�LQ�WKLV�FDVH�ZDV�FRUUHFW�LQ�VWDW�
LQJ� WKDW�� ³ZKHUH� WKH�YDOXH�RI�D�SODLQWLII¶V�SRWHQWLDO� UHFRYHU\�
������ LV�EHORZ�WKH�MXULVGLFWLRQDO�DPRXQW��EXW�WKH�SRWHQWLDO�FRVW�
WR� WKH� GHIHQGDQW� RI� FRPSO\LQJ� ZLWK� WKH� LQMXQFWLRQ� H[FHHGV�
WKDW�DPRXQW��LW�LV�WKH�ODWWHU�WKDW�UHSUHVHQWV�WKH�DPRXQW�LQ�FRQ�
WURYHUV\�IRU�MXULVGLFWLRQDO�SXUSRVHV�´��-�$������������

,,�� 3(7,7,21(56¶�),;('�&2676�2)�&203/<,1*�

:,7+� 7+(� &/$66� &/$,0� )25� ,1-81&7,9(�

5(/,()� 6$7,6)<� 7+(� -85,6',&7,21$/�

$02817�5(48,5(0(17��

� :KLOH�FRUUHFWO\�KROGLQJ�WKDW�WKH�³YDOXH´�RI�WKH�³PDWWHU�LQ�
FRQWURYHUV\´�FDQ�EH�PHDVXUHG�E\�WKH�SURVSHFWLYH�FRVWV�WR�WKH�
GHIHQGDQW��WKH�FRXUW�RI�DSSHDOV�HUUHG�LQ�FRQFOXGLQJ�WKDW�SHWL�
WLRQHUV¶� FRVWV� RI� FRPSO\LQJ�ZLWK� WKH� FODVV� FODLP� IRU� LQMXQF�
����������������������������������������������������������������������������������������������������

LQ 6\PEROLF /RJLF� �� 7HQQ� /� 5HY� ���� ������ ������� 1RWH� 7KH -X�

ULVGLFWLRQDO $PRXQW 5HTXLUHPHQW²9DOXDWLRQ IURP WKH 'HIHQGDQW
V 3HU�

VSHFWLYH� �� /R\� /�$� /� 5HY� ���� ��� ������� 1RWH� )HGHUDO -XULVGLF�

WLRQDO $PRXQW� 'HWHUPLQDWLRQ RI WKH 0DWWHU LQ &RQWURYHUV\� �� +DUY� /�

5HY� ����� ���� ������� %XW VHH $UPLVWHDG 0� 'RELH� -XULVGLFWLRQDO

$PRXQW LQ WKH 8QLWHG 6WDWHV 'LVWULFW &RXUW� �� +DUY� /� 5HY� ��� �������

�
7KH SULQFLSDO DUJXPHQW LQ IDYRU RI WKH ³SODLQWLII¶V YLHZSRLQW³ DS�

SURDFK DVVHUWV WKDW LW LV HDVLHU IRU GLVWULFW FRXUWV WR DVVHVV WKH DPRXQW LQ

FRQWURYHUV\ LI WKH\ OLPLW WKHLU DQDO\VLV WR WKH SODLQWLII¶V SHUVSHFWLYH� 6HH

JHQHUDOO\ 'RELH� VXSUD� �� +DUY� /� 5HY� ���� 1RW RQO\ LV WKDW SROLF\�

EDVHG DUJXPHQW ZKROO\ LQDGHTXDWH WR RYHUFRPH WKH WH[W DQG SXUSRVH RI

WKH VWDWXWH� LW DOVR LV GHHSO\ IODZHG RQ LWV RZQ WHUPV� $V HYHQ WKH OHDGLQJ

SURSRQHQW RI WKH ³SODLQWLII¶V YLHZSRLQW´ DSSURDFK DFNQRZOHGJHV� FODLPV

IRU LQMXQFWLYH UHOLHI DUH VRPHWLPHV GLIILFXOW WR HYDOXDWH IURP DQ\ SHUVSHF�

WLYH� 6HH LG� DW ��� �³9HU\ IUHTXHQWO\� LQ VXLWV IRU LQMXQFWLRQ� WKHUH LV

ODFNLQJ DQ\ GHILQLWH VXP RI PRQH\ WR ZKLFK WKH FRXUW FDQ SRLQW DV WKH

DPRXQW LQ FRQWURYHUV\�´�� <HW SUHFLVHO\ EHFDXVH GHWHUPLQLQJ WKH DPRXQW

LQ FRQWURYHUV\ FDQ EH VR GLIILFXOW LQ VXFK FDVHV� WKHUH LV QR UHDVRQ WR H[�

FOXGH DW WKH RXWVHW DOO FRQVLGHUDWLRQ RI WKH DPRXQW DW VWDNH IURP RQH

SDUW\¶V SHUVSHFWLYH� +HUH� IRU H[DPSOH� WKHUH LV FRQVLGHUDEO\ PRUH FHU�

WDLQW\ DQG VLPSOLFLW\ LQ FDOFXODWLQJ WKH DPRXQW LQ FRQWURYHUV\ IURP WKH

GHIHQGDQWV¶ SHUVSHFWLYH� 7KXV� WR WKH H[WHQW WKH FRUUHFW DSSURDFK VKRXOG

³OLJKWHQ WKH ODERUV RI WKH FRXUWV´ LQ GHWHUPLQLQJ WKH DPRXQW LQ FRQWUR�

YHUV\� LG� DW ���� WKH ³HLWKHU YLHZSRLQW´ UXOH SURYLGHV FRXUWV ZLWK PRUH

VRXUFHV RI SRWHQWLDO DQDO\WLFDO FHUWDLQW\�
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WLYH�UHOLHI²HYHQ�WKRXJK�VXEVWDQWLDOO\�LQ�H[FHVV�RI��������²
FRXOG� QRW� HVWDEOLVK� WKH� MXULVGLFWLRQDO� DPRXQW�� � ,Q� UHDFKLQJ�
WKDW�FRQFOXVLRQ��WKH�FRXUW¶V�SULQFLSDO�FRQFHUQ�ZDV�ZLWK�DYRLG�
LQJ� LQIULQJHPHQW� RI� WKH� ³QRQ�DJJUHJDWLRQ´� SULQFLSOH�� � 6HH�
-�$�� �������� � 7KDW� FRQFHUQ� ZDV� PLVSODFHG� LQ� WKH� FLUFXP�
VWDQFHV�RI�WKLV�FDVH��

� 7KH� QRQ�DJJUHJDWLRQ� UXOH� KROGV� WKDW�� ZKHUH� PXOWLSOH�
SODLQWLIIV�ZLWK�³VHSDUDWH�DQG�GLVWLQFW´�FODLPV� MRLQ� LQ�RQH�DF�
WLRQ�� HDFK�SODLQWLII¶V� FODLP�PXVW� VHSDUDWHO\� VDWLVI\� WKH� MXULV�
GLFWLRQDO� PLQLPXP�� EXW� LI� WKH� SODLQWLIIV� MRLQWO\� VHHN� WR� HQ�
IRUFH� D� ³FRPPRQ� DQG� XQGLYLGHG´� ULJKW� RU� LQWHUHVW�� ³LW� LV�
HQRXJK� LI� WKHLU� LQWHUHVWV� FROOHFWLYHO\� HTXDO� WKH� MXULVGLFWLRQDO�
DPRXQW�´��7UR\�%DQN�Y��*�$��:KLWHKHDG�	�&R�������8�6������
���������������:KLOH�WKH�SULQFLSOH�RULJLQDOO\�GHYHORSHG�RYHU�
���� \HDUV� DJR� LQ� FDVHV� LQYROYLQJ� MRLQGHU� RI�PXOWLSOH� SODLQ�
WLIIV��VHH�2OLYHU�Y��$OH[DQGHU�����8�6�����3HW���������������LW�
KDV�EHHQ�H[WHQGHG� WR� FODVV�DFWLRQV��VHH�&ODUN� Y��3DXO�*UD\��
,QF�������8�6�����������������������,Q�6Q\GHU�Y��+DUULV������
8�6�� ���� �������� DQG�=DKQ� Y�� ,QWHUQDWLRQDO�3DSHU�&R��� ����
8�6��������������WKH�&RXUW�KHOG�WKDW�WKH�VXEVWDQWLDO�UHYLVLRQV�
WR�5XOH���� LQ������KDG�QR�HIIHFW�RQ� WKH�DSSOLFDELOLW\�RI� WKH�
QRQ�DJJUHJDWLRQ�UXOH� LQ� WKH�PRGHUQ�FODVV�DFWLRQ�� �7KXV�� LW� LV�
QRZ� ZHOO� VHWWOHG� WKDW� LQ� FODVV� DFWLRQV²DQG� LQ� DOO� FDVHV� LQ�
YROYLQJ�PXOWLSOH�SODLQWLIIV²³WKH�VHSDUDWH�DQG�GLVWLQFW�FODLPV�
RI�WZR�RU�PRUH�SODLQWLIIV�FDQQRW�EH�DJJUHJDWHG�WR�VDWLVI\�WKH�
MXULVGLFWLRQDO�DPRXQW�´��6Q\GHU������8�6��DW������

� 7KH� FRXUWV� EHORZ� WUHDWHG� WKH� FODVV� FODLP� IRU� LQMXQFWLYH�
UHOLHI� DV� FRQWDLQLQJ� WKH� VHSDUDWH� DQG�GLVWLQFW� FODLPV�RI� LQGL�
YLGXDO� SODLQWLIIV�� DV� WR� ZKLFK� DJJUHJDWLRQ� LV� LPSHUPLVVLEOH���
)RU�WZR�UHDVRQV��KRZHYHU��WKH�QRQ�DJJUHJDWLRQ�UXOH�GRHV�QRW�
EDU� MXULVGLFWLRQ� KHUH�� � )LUVW�� LI� WKH� SODLQWLIIV� DUH� UHJDUGHG� DV�
DVVHUWLQJ�VHSDUDWH�DQG�GLVWLQFW�FODLPV�IRU�LQMXQFWLYH�UHOLHI��WKH�
TXHVWLRQ� LV� ZKHWKHU� WKH� FRVW� WR� SHWLWLRQHUV� RI� WKH� SDUWLFXODU�
LQMXQFWLRQ� DW� LVVXH²UHLQVWDWHPHQW� RI� WKH�5HEDWH� 3URJUDP²
ZRXOG� H[FHHG��������� LI� VRXJKW�E\�RQO\�RQH�SODLQWLII�� �7KH�
DQVZHU�WR�WKDW�TXHVWLRQ�LV�\HV��DV�WKH�XQFRQWURYHUWHG�HYLGHQFH�
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HVWDEOLVKHV���6HFRQG��WKH�FODVV�FODLP�IRU�LQMXQFWLYH�UHOLHI�FDQ�
DOVR� EH� WUHDWHG� DV� DQ� HIIRUW� WR� HQIRUFH� WKH� FODVV� PHPEHUV¶�
³FRPPRQ�DQG�XQGLYLGHG´�LQWHUHVW�LQ�REWDLQLQJ�UHLQVWDWHPHQW�
RI� WKH� 5HEDWH� 3URJUDP�� LQ� ZKLFK� FDVH� WKH� QRQ�DJJUHJDWLRQ�
UXOH�VLPSO\�GRHV�QRW�DSSO\��

$�� 7KH�&RVW�WR�3HWLWLRQHUV�RI�&RPSO\LQJ�:LWK�WKH�,Q�

MXQFWLRQ�LQ�)DYRU�RI�2QH�3ODLQWLII�0HHWV�WKH�-XULV�

GLFWLRQDO�0LQLPXP��

� 7KH� FRXUWV� EHORZ� FRQFOXGHG� WKDW� WKH� SODLQWLIIV� LQ� WKLV�
FDVH� DUH� DVVHUWLQJ� ³VHSDUDWH� DQG� GLVWLQFW´� FODLPV� IRU� LQMXQF�
WLYH� UHOLHI�� � ,I� D� VLQJOH� SODLQWLII� ILOHG� DQ� DFWLRQ� VHHNLQJ� WKH�
YHU\�VDPH�LQMXQFWLRQ�DW� LVVXH�KHUH��SHWLWLRQHUV¶� IL[HG�FRVW�RI�
FRPSO\LQJ� ZLWK� WKDW� LQMXQFWLRQ� ZRXOG� VDWLVI\� WKH� MXULVGLF�
WLRQDO� DPRXQW� UHTXLUHPHQW�� � 7KH� FODLP� DW� LVVXH� LQ� WKLV� FDVH�
VHHNV�QRW�VLPSO\�WR�UHLQVWDWH�LQGLYLGXDO�SODLQWLIIV¶�RSSRUWXQL�
WLHV�WR�DFFUXH�UHEDWHV��EXW�WR�UHLQVWLWXWH�D�SDUWLFXODU�SURJUDP�
PDWLF�PHWKRG� RI� SURYLGLQJ� WKDW� RSSRUWXQLW\²YL]��� ³VSHFLILF�
SHUIRUPDQFH�RI�WKH�5HEDWH�3URJUDP�´��-�$�������$QG�WKH�XQ�
FRQWURYHUWHG�UHFRUG�HYLGHQFH�LV�WKDW�³WKH�IL[HG�FRVWV�WR�>SHWL�
WLRQHUV@�RI�UHLQVWDWLQJ�DQG�PDLQWDLQLQJ�WKH�SURJUDP�ZRXOG�EH�
WKH� VDPH�ZKHWKHU� LW� LV� GRQH� IRU�RQH�SODLQWLII� RU� IRU� VL[�PLO�
OLRQ´�DQG� WKDW�³WKH�FRVW�RI�DQ� LQMXQFWLRQ�UXQQLQJ� LQ� IDYRU�RI�
RQH�SODLQWLII�ZRXOG�H[FHHG���������´��-�$��������,QDVPXFK�DV�
MXULVGLFWLRQ�ZRXOG�OLH�LI�MXVW�RQH�SODLQWLII�KDG�VRXJKW�WKDW�LQ�
MXQFWLRQ��WKH�TXHVWLRQ�LV�ZKHWKHU�WKH�QRQ�DJJUHJDWLRQ�SULQFL�
SOH� RSHUDWHV� WR� XQGR� WKDW� MXULVGLFWLRQ� VLPSO\� EHFDXVH� RQH�
SODLQWLII�MRLQV�ZLWK�RWKHUV�WR�VHHN�WKH�VDPH�UHOLHI����,W�SODLQO\�
GRHV�QRW��

� ����,Q�FDVHV�LQYROYLQJ�³VHSDUDWH�DQG�GLVWLQFW´�FODLPV��WKH�
QRQ�DJJUHJDWLRQ� SULQFLSOH� SUHYHQWV� IHGHUDO� MXULVGLFWLRQ� IURP�
EHLQJ�PDQXIDFWXUHG�E\�DGGLQJ�WRJHWKHU�FODLPV�WKDW�E\�WKHP�
VHOYHV� GR� QRW�PHHW� WKH� MXULVGLFWLRQDO�PLQLPXP�� � 6HH� =DKQ��
����8�6��DW������QRQ�DJJUHJDWLRQ�UXOH�³IRUELG>V@�DJJUHJDWLRQ�
RI�FODLPV�ZKHUH�QRQH�RI� WKH�FODLPDQWV� VDWLVILHV� WKH� MXULVGLF�
WLRQDO� DPRXQW´��� %XW� LI� HDFK� VHSDUDWH� DQG� GLVWLQFW� FODLP�
ZRXOG�LWVHOI�LPSRVH�RQ�WKH�GHIHQGDQW�D�FRVW�LQ�H[FHVV�RI�WKH�
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MXULVGLFWLRQDO�PLQLPXP��DSSOLFDWLRQ�RI�WKH�³HLWKHU�YLHZSRLQW´�
UXOH�\LHOGV�IHGHUDO�MXULVGLFWLRQ���1RWKLQJ�LQ�WKH�WH[W�RU�ORJLF�RI�
WKH�GLYHUVLW\�VWDWXWH�VXJJHVWV�D�GLIIHUHQW�UXOH�DSSOLHV�ZKHQ�WKH�
³VHSDUDWH�DQG�GLVWLQFW´�FODLP�DW� LVVXH�KDSSHQV� WR�EH�RQH� IRU�
LQMXQFWLYH�UHOLHI����

� 6RPH�DXWKRULWLHV�KDYH�PLVXQGHUVWRRG�WKLV�SRLQW�DQG�KDYH�
FRQFOXGHG� WKDW� WKH� QRQ�DJJUHJDWLRQ� SULQFLSOH� EDUV� FRXUWV�
IURP� HYDOXDWLQJ� VHSDUDWH� DQG� GLVWLQFW� FODLPV� IRU� LQMXQFWLYH�
UHOLHI�IURP�WKH�GHIHQGDQW¶V�SHUVSHFWLYH���6HH��H�J���3DFNDUG�Y��
3URYLGHQW�1DW¶O�%DQN�� ����)��G� ������ ����� ��G�&LU�� �������
VHH�DOVR�0RRUH¶V����������>�@��DW�����������%XW�DV�WKH�6HY�
HQWK� &LUFXLW� H[SODLQHG� LQ� ,Q� UH� %UDQG� 1DPH� 3UHVFULSWLRQ�
'UXJV�$QWLWUXVW�/LWLJDWLRQ�� HYDOXDWLQJ�D� FODLP� IRU� LQMXQFWLYH�
UHOLHI�IURP�WKH�GHIHQGDQW¶V�YLHZSRLQW�GRHV�QRW�PHDQ�H[DPLQ�
LQJ� WKH�DJJUHJDWHG� FRVW� WR� WKH�GHIHQGDQW�RI�FRPSO\LQJ�ZLWK�
WKH� LQMXQFWLRQ� IRU� WKH� HQWLUH� SODLQWLII� FODVV�� � ���� )��G� �����
������������3RVQHU��-�����,QVWHDG��ZKHUH�HDFK�SODLQWLII�DVVHUWV�
D�VHSDUDWH�DQG�GLVWLQFW�FODLP�IRU�LQMXQFWLYH�UHOLHI��WKH�³HLWKHU�
YLHZSRLQW´� UXOH� ORRNV� WR� ³WKH� FRVW� WR� >WKH@� GHIHQGDQW� RI� DQ�
LQMXQFWLRQ�UXQQLQJ�LQ�IDYRU�RI�RQH�SODLQWLII�´��,G�� ��HPSKDVLV�
DGGHG���

� 7KDW�DSSURDFK�IXOILOOV�WKH�SXUSRVH�RI�WKH�QRQ�DJJUHJDWLRQ�
UXOH�� �HQVXULQJ�WKDW� WKH�MRLQGHU�RI�VHSDUDWH�FODLPV�LQ�RQH�DF�
WLRQ� DV� D� SURFHGXUDO�PDWWHU� GRHV� QRW� FUHDWH� IHGHUDO� MXULVGLF�
WLRQ� ZKHUH� LW� ZRXOG� RWKHUZLVH� EH� ODFNLQJ�� � 6HH� =DKQ�� ����
8�6�� DW� ���� �QRQ�DJJUHJDWLRQ� UXOH� ³IRUELG>V@� DJJUHJDWLRQ� RI�
FODLPV�ZKHUH�QRQH�RI�WKH�FODLPDQWV�VDWLVILHV�WKH�MXULVGLFWLRQDO�
DPRXQW´��� 6Q\GHU�� ���� 8�6�� DW� ��������*LEVRQ� Y�� 6KXIHOGW��
����8�6�����������������³MRLQGHU� �� �� ��GRHV�QRW�HQODUJH�>IHG�
HUDO@�MXULVGLFWLRQ´����7KH�SULQFLSOH�LV�DOVR�UHIOHFWHG�LQ�5XOH�����
ZKLFK� SURYLGHV� WKDW� WKH� )HGHUDO� 5XOHV²LQFOXGLQJ� WKH� UXOHV�
JRYHUQLQJ�MRLQGHU�DQG�FODVV�DFWLRQV²³VKDOO�QRW�EH�FRQVWUXHG�
WR�H[WHQG�RU�OLPLW�WKH�MXULVGLFWLRQ�RI�WKH�8QLWHG�6WDWHV�GLVWULFW�
FRXUWV�´��)HG��5��&LY��3������VHH������$GYLVRU\�&RPPLWWHH¶V�
1RWHV�RQ�)HG��5��&LY��3������5XOH����FRQILUPV�WKDW�WKH�5XOHV¶�
EURDG� DOORZDQFH� RI� FODLP� MRLQGHU� ³GRHV� QRW� H[WHQG� IHGHUDO�
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MXULVGLFWLRQ�´��� +HQGHUVRQ� Y�� 8QLWHG� 6WDWHV�� ���� 8�6�� �����
������������

� %XW�MXVW�DV�MRLQGHU�RI�VHSDUDWH�DQG�GLVWLQFW�FODLPV�LQ�RQH�
DFWLRQ�PD\�QRW�H[SDQG�IHGHUDO�MXULVGLFWLRQ��VXFK�MRLQGHU�DOVR�
PXVW� QRW� HOLPLQDWH� IHGHUDO� MXULVGLFWLRQ� RYHU� FODLPV� WKDW�� LI�
FRQVLGHUHG� LQGLYLGXDOO\�� ZRXOG� PHHW� WKH� MXULVGLFWLRQDO�
WKUHVKROG�� �6HH�2ZHQ�(TXLS��	�(UHFWLRQ�&R��Y��.URJHU������
8�6�� ����� ���� ������� �³>,@W� LV� D[LRPDWLF� WKDW� WKH� )HGHUDO�
5XOHV� RI�&LYLO� 3URFHGXUH� GR� QRW� FUHDWH�RU�ZLWKGUDZ� IHGHUDO�
MXULVGLFWLRQ�´�� �HPSKDVLV� DGGHG��� 6Q\GHU�� ���� 8�6�� DW� ����
�³>7@KH�&RQJUHVV�WKDW�SHUPLWWHG�WKH�)HGHUDO�5XOHV�WR�JR�LQWR�
HIIHFW� ZDV� DVVXUHG� EHIRUH� GRLQJ� VR� WKDW� QRQH� RI� WKH� 5XOHV�
ZRXOG� HLWKHU� H[SDQG�RU� FRQWUDFW� WKH� MXULVGLFWLRQ� RI� WKH� IHG�
HUDO� FRXUWV�´�� �HPSKDVLV�DGGHG���)HG��5��&LY��3������)HGHUDO�
5XOHV�³VKDOO�QRW�EH�FRQVWUXHG�WR�H[WHQG�RU�OLPLW� WKH�MXULVGLF�
WLRQ�RI� WKH�8QLWHG�6WDWHV�GLVWULFW� FRXUWV´�� �HPSKDVLV� DGGHG����
$IWHU�DOO��D�FODLP�WKDW�VDWLVILHV�WKH�DPRXQW�LQ�FRQWURYHUV\�UH�
TXLUHPHQW� LI�EURXJKW�DORQH�GRHV�QRW�FHDVH� WR�VDWLVI\� WKDW� UH�
TXLUHPHQW�ZKHQ�DVVHUWHG�ZLWK�RWKHUV���7R�FRQFOXGH�RWKHUZLVH�
ZRXOG�WXUQ�WKH�QRQ�DJJUHJDWLRQ�SULQFLSOH�RQ�LWV�KHDG���,Q�FRQ�
WUDVW�� DQ� DQDO\VLV� WKDW� FRQVLGHUV� WKH�GHIHQGDQW¶V� FRVW� RI� SUR�
YLGLQJ�WKH�UHTXHVWHG�UHOLHI�WR�RQH�SODLQWLII�KRQRUV�WKDW�SULQFL�
SOH�E\�HQVXULQJ�WKDW�WKH�MRLQGHU�RI�WKDW�SODLQWLII¶V�FODLP�ZLWK�
RWKHUV�QHLWKHU�HQKDQFHV�QRU�GLPLQLVKHV�WKH�DPRXQW�LQ�FRQWUR�
YHUV\���6HH�,Q�UH�%UDQG�1DPH������)��G�DW������

� +HUH��WKH�ODUJH�IL[HG�FRVWV�DVVRFLDWHG�ZLWK�SURYLGLQJ�WKH�
UHTXHVWHG� LQMXQFWLRQ� DUH� FOHDUO\� QRW� GHULYHG� E\� DJJUHJDWLQJ�
LQGLYLGXDO�� MXULVGLFWLRQDOO\� LQVXIILFLHQW� FODLPV�� � ,W� LV� XQGLV�
SXWHG� WKDW� UHLQVWDWLQJ� DQG� PDLQWDLQLQJ� WKH� 5HEDWH� 3URJUDP�
ZRXOG�HQWDLO�IL[HG�FRVWV�JUHDWO\�H[FHHGLQJ����������ZKHWKHU�
WKH�LQMXQFWLRQ�RUGHULQJ�UHLQVWDWHPHQW�ZHUH�JUDQWHG�LQ�IDYRU�RI�
RQH�SODLQWLII�RU� WKH�HQWLUH�FODVV�� �6HH� -�$������ �³>7@KH� IL[HG�
FRVWV� WR� >SHWLWLRQHUV@�RI� UHLQVWDWLQJ� DQG�PDLQWDLQLQJ� WKH�SUR�
JUDP�ZRXOG�EH�WKH�VDPH�ZKHWKHU� LW� LV�GRQH�IRU�RQH�SODLQWLII�
RU�IRU�VL[�PLOOLRQ�´����%HFDXVH�WKRVH�FRVWV�DUH�QRW�WKH�SURGXFW�
RI�DJJUHJDWLRQ��WKH\�QHFHVVDULO\�VDWLVI\�WKH�VWDWXWH¶V�MXULVGLF�
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WLRQDO� PLQLPXP� ZLWKRXW� UXQQLQJ� DIRXO� RI� WKH� QRQ�
DJJUHJDWLRQ�SULQFLSOH���6HH�=DKQ������8�6��DW������GHVFULELQJ�
WKH� QRQ�DJJUHJDWLRQ� UXOH� DV� IRFXVLQJ� RQ� ZKHWKHU� PXOWLSOH�
MXULVGLFWLRQDOO\� LQVXIILFLHQW� FODLPV� KDYH� EHHQ� DGGHG� WR�
JHWKHU��� 6Q\GHU�� ���� 8�6�� DW� ���� �GHVFULELQJ� WKH� QRQ�
DJJUHJDWLRQ� UXOH� DV� SURKLELWLQJ� MXULVGLFWLRQ� ³ZKHUH� WKH� UH�
TXLUHG�DPRXQW�LQ�FRQWURYHUV\�FDQ�EH�UHDFKHG�RQO\�E\�DJJUH�
JDWLQJ�VHSDUDWH�DQG�GLVWLQFW�FODLPV´���,Q�UH�%UDQG�1DPH������
)��G� DW� ���� �GHVFULELQJ� WKH� DSSURDFK� DGYRFDWHG� KHUH� DV� D�
PHDQV�RI�HQVXULQJ�ILGHOLW\�WR�WKH�QRQ�DJJUHJDWLRQ�UXOH������

� ���� �$OWKRXJK� WKH�1LQWK�&LUFXLW� UHFRJQL]HG� WKDW� WKH�FRVW�
RI� SURYLGLQJ� WKH� UHTXHVWHG� LQMXQFWLRQ� WR� D� VLQJOH� SODLQWLII�
ZRXOG�IDU�H[FHHG����������VHH�-�$�������LW�UHIXVHG�WR�SUHPLVH�
MXULVGLFWLRQ� RQ� WKDW� JURXQG� EHFDXVH� LW� EHOLHYHG� GRLQJ� VR�
ZRXOG�EH� ³IXQGDPHQWDOO\� YLRODWLYH�RI� WKH�SULQFLSOH�XQGHUO\�
LQJ�WKH�MXULVGLFWLRQDO�DPRXQW�UHTXLUHPHQW²WR�NHHS�VPDOO�GL�
YHUVLW\�VXLWV�RXW�RI�IHGHUDO�FRXUW�´��,G���,Q�WKH�FRXUW¶V�YLHZ��LI�
³WKH� DGPLQLVWUDWLYH� FRVWV� RI� FRPSO\LQJ� ZLWK� DQ� LQMXQFWLRQ�
ZHUH� SHUPLWWHG� WR� FRXQW� DV� WKH� DPRXQW� LQ� FRQWURYHUV\�� WKHQ�
HYHU\� FDVH�� KRZHYHU� WULYLDO�� DJDLQVW� D� ODUJH� FRPSDQ\�ZRXOG�
FURVV� WKH�WKUHVKROG�´� �,G�� �LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����
7KH�FRXUW�WKXV�KHOG�FDWHJRULFDOO\�WKDW�³WKH�DPRXQW�LQ�FRQWUR�
YHUV\� UHTXLUHPHQW� FDQQRW� EH� VDWLVILHG� E\� VKRZLQJ� WKDW� WKH�
IL[HG� DGPLQLVWUDWLYH� FRVWV� RI� FRPSOLDQFH� H[FHHG� ��������´��
,G��DW����������7KDW�KROGLQJ�LV�LQ�HUURU��

� )LUVW��UHFRJQL]LQJ�MXULVGLFWLRQ�ZKHUH�WKH�GHIHQGDQW¶V�FRVW�
RI� SURYLGLQJ� UHOLHI� WR� RQH� SODLQWLII� H[FHHGV� �������� LV� IXOO\�
FRQVLVWHQW� ZLWK� WKH� REMHFWLYH� RI� ³NHHS>LQJ@� VPDOO� GLYHUVLW\�
VXLWV�RXW�RI�IHGHUDO�FRXUW´�DQG�ZRXOG�QRW�UHVXOW�LQ�WKH�H[HUFLVH�
RI�MXULVGLFWLRQ�RYHU�³WULYLDO´�FDVHV�� �,G�� �7KH�DSSURDFK�DGYR�
�������������������������������������������������

��
6HH ,Q UH 0LFURVRIW &RUS� $QWLWUXVW /LWLJ�� ��� )� 6XSS� �G ����

��� Q��� �'� 0G� ����� �³>,@Q D FDVH VXFK DV WKLV ZKHUH DQ LQMXQFWLRQ LQ

IDYRU RI D VLQJOH SODLQWLII²FRPSOLDQFH ZLWK ZKLFK ZRXOG FRVW WKH GHIHQ�

GDQW LQ H[FHVV RI WKH MXULVGLFWLRQDO DPRXQW²ZRXOG SURYLGH WKH VDPH

EHQHILW WR DOO RWKHU SODLQWLIIV� >ILQGLQJ MXULVGLFWLRQ@ \LHOGV D UHVXOW FRQVR�

QDQW ZLWK WKH SXUSRVH RI WKH FRPPRQ DQG XQGLYLGHG LQWHUHVW H[FHSWLRQ�´��
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FDWHG�KHUH�IRFXVHV�RQ�RQH�FODLP��DQG�GHWHUPLQHV�ZKHWKHU�WKH�
GHIHQGDQW� KDV�PRUH� WKDQ� �������� DW� VWDNH� LQ� UHVSHFW� WR� WKDW�
FODLP�DORQH���$V�D�UHVXOW��WKHUH�ZRXOG�EH�QR�IHGHUDO�MXULVGLF�
WLRQ� ZKHUH� WKH� GHIHQGDQW¶V� FRVW� RI� SURYLGLQJ� UHOLHI� WR� RQH�
SODLQWLII�LV�QRPLQDO��HYHQ�WKRXJK�WKH�DJJUHJDWHG�FRVW�RI�SUR�
YLGLQJ�UHOLHI�WR�WKH�FODVV�DV�D�ZKROH�LV�VXEVWDQWLDO���6HH��H�J���
6QRZ� Y�� )RUG� 0RWRU� &R��� ���� )��G� ���� ��WK� &LU�� ������
�DPRXQW�LQ�FRQWURYHUV\� UHTXLUHPHQW� QRW� PHW� ZKHUH� FODVV�
VRXJKW� LQMXQFWLRQ� UHTXLULQJ� PDQXIDFWXUHU� WR� LQFOXGH� ZLULQJ�
NLW�FRVWLQJ��������ZLWK�HDFK�WUDLOHU�SDFNDJH����%XW�ZKHUH��DV�
KHUH�� WKH�GHIHQGDQW¶V� FRVWV� RI� FRPSO\LQJ�ZLWK� DQ� LQMXQFWLRQ�
H[FHHG���������HYHQ�DV�WR�D�VLQJOH�SODLQWLII��WKDW�FODLP�LV�QHL�
WKHU�³VPDOO´�QRU�³WULYLDO�´�DQG�WKH�MRLQGHU�RI�LW�ZLWK�RWKHUV�LQ�
D�FODVV�DFWLRQ�FDQQRW�GHIHDW�IHGHUDO�MXULVGLFWLRQ��

6HFRQG�� QRWKLQJ� LQ� WKH� WH[W� RU� SXUSRVH� RI� WKH� GLYHUVLW\�
VWDWXWH�VXSSRUWV�WKH�1LQWK�&LUFXLW¶V�VXJJHVWLRQ�WKDW�³DGPLQLV�
WUDWLYH�FRVWV´�DUH�LUUHOHYDQW�WR�WKH�MXULVGLFWLRQDO�DPRXQW���7KH�
³HLWKHU�YLHZSRLQW´�DSSURDFK�UHFRJQL]HV�WKDW�D�FODLP¶V�SRWHQ�
WLDO� FRVW� WR� WKH� GHIHQGDQW� LV� D� ³FULWLFDO´� H[SUHVVLRQ� RI� WKH�
DPRXQW�DW� VWDNH� LQ� WKH�FDVH�� �+DUW�	�:HFKVOHU� DW�������VHH�
VXSUD� DW� ������� � 7KDW� VWDNH� LV� QRW� GLPLQLVKHG� E\� ODEHOLQJ�
VRPH�RI�WKRVH�FRVWV�DV�³DGPLQLVWUDWLYH�´��,QGHHG��VXFK�ODEHO�
LQJ� LV� WDQWDPRXQW� WR� LJQRULQJ�DOWRJHWKHU� WKH�DPRXQW�DW�VWDNH�
IURP�WKH�GHIHQGDQW¶V�SHUVSHFWLYH���0RUHRYHU��D�QHZ�UXOH�WKDW�
ZRXOG� H[FOXGH� VR�FDOOHG� DGPLQLVWUDWLYH� FRVWV� IURP� WKH�
DPRXQW�LQ�FRQWURYHUV\�DQDO\VLV�ZRXOG�EUHHG�VXEVWDQWLDO�FRQ�
IXVLRQ� DQG� SURWUDFWHG� OLWLJDWLRQ� RYHU� KRZ� WR� GHWHUPLQH�
ZKHWKHU�D�FRVW� LV�³DGPLQLVWUDWLYH�´� WKXV�LPSHGLQJ�WKH�GHYHO�
RSPHQW�RI�³FOHDU��EULJKW�OLQH´�MXULVGLFWLRQDO�UXOHV�DQG�FDXVLQJ�
³MXGJHV�DQG�OLWLJDQWV�>WR@�ZDVWH�WKHLU�UHVRXUFHV�LQ�GHWHUPLQLQJ�
WKH�H[WHQW�RI�IHGHUDO�VXEMHFW�PDWWHU�MXULVGLFWLRQ�´��-HURPH�%��
*UXEDUW�� ,QF��Y��*UHDW�/DNHV�'UHGJH�	�'RFN�&R�������8�6��
�����������������7KRPDV��-���FRQFXUULQJ�LQ�WKH�MXGJPHQW����������

� 7KLUG�� HYHQ� LI� D� FDWHJRU\� RI� ³DGPLQLVWUDWLYH´� FRVWV� LV�
SURSHUO\� H[FOXGHG� IURP� WKH� MXULVGLFWLRQDO� DQDO\VLV�� WKH� FRVWV�
RI�FRPSO\LQJ�ZLWK�WKH�UHTXHVWHG�LQMXQFWLRQ�LQ�WKLV�FDVH�DUH�LQ�
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WKH� QDWXUH� RI� ³UHVWUXFWXU>LQJ@� >SHWLWLRQHUV¶@� EXVLQHVV� RU�
JLY>LQJ@� XS� D� OXFUDWLYH� ODZIXO� EXVLQHVV� RSSRUWXQLW\�´�ZKLFK�
SODLQO\� FRQVWLWXWH� DQ� LPSRUWDQW� PHDVXUH� RI� WKH� DPRXQW� DW�
VWDNH� LQ� WKH�FDVH�� � ,Q� UH�%UDQG�1DPH������)��G� DW������ �7R�
UHLQVWDWH� WKH�5HEDWH�3URJUDP��SHWLWLRQHUV�ZRXOG�EH�UHTXLUHG��
DW�D�PLQLPXP��WR�UH�HVWDEOLVK�DQG�PDLQWDLQ�WKH�EXVLQHVV�DSSD�
UDWXV� IRU�YHULI\LQJ�SXUFKDVHV�DQG� WUDFNLQJ� WKH� DFFUXDO�RI� UH�
EDWHV�� DQG� WR� HPSOR\� SHRSOH� WR� RSHUDWH� WKDW� DSSDUDWXV�� �6HH�
-�$���������%HKDU�'HFO���� �7KHVH�FRVWV�DUH� UHDO�DQG�VXEVWDQ�
WLDO�� DQG� WKH\� FHUWDLQO\� GLIIHU� LQ� QDWXUH� DQG�PDJQLWXGH� IURP�
³PLQLVWHULDO�FRVWV�RI�FRPSOLDQFH�´�WR�WKH�H[WHQW�VXFK�FRVWV�GR�
QRW� FRXQW� WRZDUGV� WKH� DPRXQW� LQ� FRQWURYHUV\�� � ,Q� UH� %UDQG�
1DPH������)��G�DW�������,Q�SDUWLFXODU��WKH�FRVWV�DUH�FDWHJRUL�
FDOO\�GLIIHUHQW�IURP�³WKH�FRVW�RI�GXSOLFDWLQJ�DQ�LQMXQFWLRQ�������
DQG�GLVWULEXWLQJ�WKH�FRSLHV�WR�DOO�WKH�UHOHYDQW�SHUVRQQHO´�WKDW�
WKH�6HYHQWK�&LUFXLW�KDV�FKDUDFWHUL]HG�DV�PLQLVWHULDO���,G������

� ����,W�LV�QR�DQVZHU�WR�VXJJHVW��DV�UHVSRQGHQWV�PD\��WKDW�DQ�
LQGLYLGXDO�SODLQWLII�VXLQJ�E\�KLPVHOI�ZRXOG�EH�XQOLNHO\�DFWX�
DOO\� WR�REWDLQ�EURDG� UHOLHI� OLNH� WKH� UHLQVWLWXWLRQ�RI� WKH� HQWLUH�
5HEDWH�3URJUDP���,Q�IDFW��PDQ\�VWDWHV�KDYH�VWDWXWHV�WKDW�SXU�
SRUW� WR� DXWKRUL]H� EURDG� LQMXQFWLYH� UHOLHI� LQ� LQGLYLGXDO� FRQ�
VXPHU� IUDXG� DFWLRQV�� � 6HH�� H�J��� &DO�� %XV�� 	� 3URI�� &RGH� ��
�������VHH�JHQHUDOO\�&&+��6WDWH�8QIDLU�7UDGH�3UDFWLFHV�/DZ�
�������� DW� ����� ������� �³7KH�RYHUZKHOPLQJ�PDMRULW\�RI� MX�
ULVGLFWLRQV�SHUPLW�DQ�LQGLYLGXDO�FRQVXPHU�WR�DFW�DV�D�SULYDWH�
DWWRUQH\� JHQHUDO� DQG� VHHN� LQMXQFWLYH� UHOLHI� IURP� GHFHSWLYH�
FRQGXFW�´��� � 7R� EH� VXUH�� SHWLWLRQHUV� DQG� RWKHU� GHIHQGDQWV�
PLJKW� KDYH� VWURQJ� DUJXPHQWV� DJDLQVW� WKH� SURSULHW\� RI� EURDG�
LQMXQFWLYH�UHOLHI�LQ�WKLV�RU�RWKHU�FDVHV��EXW�VXFK�DUJXPHQWV�DUH�
ODUJHO\� LUUHOHYDQW� WR� WKH� DPRXQW�LQ�FRQWURYHUV\� GHWHUPLQD�
WLRQ���6HH�6W��3DXO�0HUFXU\�,QGHP��&R��Y��5HG�&DE�&R�������
8�6�� ����� ���� ������� �H[LVWHQFH� RI� YDOLG� GHIHQVH� WR� FODLP�
GRHV�QRW�GHSULYH�FRXUW�RI�MXULVGLFWLRQ�RYHU�FODLP�����

� ,Q�DQ\�HYHQW��WKH�H[HUFLVH�RI�HYDOXDWLQJ�D�FODVV�FODLP�IRU�
LQMXQFWLYH� UHOLHI�DV� LI� LW�ZHUH�DVVHUWHG�E\�RQH�SODLQWLII� LV�QRW�
XQGHUWDNHQ�IRU�WKH�SXUSRVH�RI�FDOLEUDWLQJ�DQ�LQGLYLGXDO�SODLQ�
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WLII¶V�OLNHOLKRRG�RI�REWDLQLQJ�WKH�UHTXHVWHG�UHOLHI���5DWKHU��WKH�
SXUSRVH�LV�WR�HQVXUH�WKDW�WKH�FRVW�RI�FRPSO\LQJ�ZLWK�WKH�SDU�
WLFXODU� LQMXQFWLRQ� WKH� SODLQWLIIV� KDYH� FKRVHQ� WR� VHHN� LV� QRW�
VLPSO\� DQ� DJJUHJDWLRQ� RI� MXULVGLFWLRQDOO\� LQVXIILFLHQW� LQGL�
YLGXDOL]HG�FODLPV²DV�LW�ZRXOG�EH��IRU�H[DPSOH��LI�WKH�LQMXQF�
WLRQ�VRXJKW�ZHUH�IRU�LQGLYLGXDO�DZDUGV�WR�HDFK�SODLQWLII��H�J���
RI�PRQH\�RU�UHSODFHPHQW�SURGXFWV����6HH�6Q\GHU������8�6��DW�
�����H[SODLQLQJ�WKDW�WKH�VWDWXWH�GRHV�³QRW�FRQIHU>@�MXULVGLFWLRQ�
ZKHUH� WKH� UHTXLUHG� DPRXQW� LQ� FRQWURYHUV\� FDQ� EH� UHDFKHG�
RQO\�E\�DJJUHJDWLQJ�VHSDUDWH�DQG�GLVWLQFW�FODLPV´���HPSKDVLV�
DGGHG��� � ,I�� DV�KHUH�� WKH� LQMXQFWLRQ�ZRXOG� LPSRVH�HVVHQWLDOO\�
HTXDO� IL[HG�FRVWV� UHJDUGOHVV�RI� WKH�QXPEHU�RI� LWV�EHQHILFLDU�
LHV��DQG�LI�WKRVH�FRVWV�ZRXOG�H[FHHG����������WKHQ�WKRVH�FRVWV�
GR�QRW�FRPH�IURP�DJJUHJDWLRQ�RI�LQGLYLGXDO�FODLPV�DQG�WKXV�
PD\�EH�FRQVLGHUHG�LQ�WKH�MXULVGLFWLRQDO�DQDO\VLV��

� )LQDOO\�� WKH� DUJXPHQW� WKDW� D� SODLQWLII� FRXOG� QRW� REWDLQ�
VXFK� D� EURDG� LQMXQFWLRQ� LI� VXLQJ� LQGLYLGXDOO\� ZRXOG�� LI� DF�
FHSWHG��VLPSO\�HVWDEOLVK�WKDW�WKH�FODVV�FODLP�IRU�UHLQVWDWHPHQW�
RI�WKH�5HEDWH�3URJUDP�LV�UHDOO\�EHVW�XQGHUVWRRG�DV�DVVHUWLQJ�D�
³FRPPRQ�DQG�XQGLYLGHG´�LQWHUHVW�LQ�WKDW�UHOLHI�� �3ODLQO\��WKH�
FODLP�IRU�UHLQVWDWHPHQW�RI�WKH�5HEDWH�3URJUDP�LV�DW�WKH�FRUH�
RI� WKLV�FDVH�� �7KH�SODLQWLIIV�DUH�QRW� VHHNLQJ� LQGLYLGXDO�GDP�
DJHV�DZDUGV��DQG� LQ�DQ\�HYHQW� WKH\�ZRXOG�QRW�EH�HQWLWOHG� WR�
LQGLYLGXDO� DZDUGV� EHFDXVH� WKH\� KDYH� EHHQ� GHQLHG�� LI� DQ\�
WKLQJ��RQO\�WKH�ULJKW�WR�DFFUXH�UHEDWHV�XQGHU�WKH�5HEDWH�3UR�
JUDP�� �:HUH� SODLQWLIIV� WR� SUHYDLO�� LW� LV� HQWLUHO\� FRQFHLYDEOH�
WKDW� D� FRXUW�ZRXOG� JUDQW� WKH� UHTXHVWHG� LQMXQFWLRQ� DQG� RUGHU�
WKDW� WKH�5HEDWH�3URJUDP�EH� UHLQVWDWHG�� �7R� WKH� H[WHQW� D� VXLW�
EURXJKW�E\�DQ�LQGLYLGXDO�SODLQWLII�FRXOG�QRW�SODXVLEO\�\LHOG�DQ�
LQMXQFWLRQ�RUGHULQJ�WKDW�DFWLRQ��WKDW�IDFW�VLPSO\�FRQILUPV�WKDW�
WKH� FODLP�DVVHUWHG�KHUH� LV� RQH� WKDW� RQO\� WKH�SODLQWLIIV� DFWLQJ�
WRJHWKHU�FRXOG�DVVHUW���7KDW�LV��WKH�SRLQW�XQGHUVFRUHV�WKDW�WKH�
FODLP�LV�EDVHG�RQ�D�FROOHFWLYH�LQWHUHVW�LQ�UHLQVWDWHPHQW�RI�WKH�
3URJUDP�� LQ� ZKLFK� FDVH� WKH� QRQ�DJJUHJDWLRQ� UXOH� GRHV� QRW�
DSSO\�DQG�WKH�IXOO�FRVW�RI�FRPSO\LQJ�ZLWK�WKH�LQMXQFWLRQ�FDQ�
HVWDEOLVK� WKH� MXULVGLFWLRQDO� DPRXQW�� � $V� ZH� GHYHORS� EHORZ��
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WKLV�PD\�ZHOO�EH�WKH�EHVW�ZD\�WR�YLHZ�WKH�SODLQWLII¶V�FODLP�IRU�
UHOLHI�LQ�WKLV�FDVH��

%�� 7KH�&ODVV�0HPEHUV�+DYH�D�³&RPPRQ�DQG�8QGL�

YLGHG� ,QWHUHVW´� LQ� 2EWDLQLQJ� ,QMXQFWLYH� 5HOLHI��

DQG�WKH�&RVW�RI�3URYLGLQJ�7KDW�5HOLHI�WR�WKH�&ODVV�

6DWLVILHV�WKH�-XULVGLFWLRQDO�$PRXQW��

� 7KH� VWDWHG�REMHFWLYH�RI� WKLV� FODVV� DFWLRQ�� DV�QRWHG�� LV� WR�
³WR�KROG�)RUG�DQG�&LWLEDQN�WR�WKHLU�HQG�RI�WKH�EDUJDLQ�´��-�$��
����DQG� WKH�SULQFLSDO�PHDQV�RI�GRLQJ�VR� LV� WKH� UHTXHVWHG� LQ�
MXQFWLRQ� FRPSHOOLQJ� ³VSHFLILF� SHUIRUPDQFH� RI� WKH� 5HEDWH�
3URJUDP�´� � ,G��DW����� �(DFK�SODLQWLII� VKDUHV� DQ� LGHQWLFDO� DQG�
PXWXDO� LQWHUHVW� LQ� UHVWRULQJ�KLV�RU� KHU�RSSRUWXQLW\� WR� DFFUXH�
UHEDWHV�WKURXJK�WKH�5HEDWH�3URJUDP��DQG�UH�HVWDEOLVKPHQW�RI�
WKH� 5HEDWH� 3URJUDP� QHFHVVDULO\� ZRXOG� EHQHILW� WKH� HQWLUH�
FODVV�� �$FFRUGLQJO\�� WKDW� FODLP� FDQ� EH� YLHZHG� DV� H[KLELWLQJ�
WKH�FHQWUDO� FKDUDFWHULVWLFV�RI�D�³FRPPRQ�DQG�XQGLYLGHG´� LQ�
WHUHVW�DV�HODERUDWHG�LQ�WKLV�&RXUW¶V�GHFLVLRQV��

� ��� �7KH�&RXUW¶V� SUHFHGHQWV�KDYH�JHQHUDOO\� VWHHUHG� FOHDU�
RI� DGRSWLQJ� ULJLG� DQG� IRUPDO� UXOHV� IRU� GHWHUPLQLQJ� ZKHQ� D�
FODLP�LV�FRPPRQ�DQG�XQGLYLGHG���6HH�([�3DUWH�%DOWLPRUH�	�

2KLR�5�5��� ����8�6�� ����2WWR�� ��� �� ������� �³,W�PD\� QRW� DO�
ZD\V�EH�HDV\�WR�GHWHUPLQH�WKH�FODVV�WR�ZKLFK�D�SDUWLFXODU�FDVH�
EHORQJV�� EXW� WKH� UXOH� UHFRJQL]LQJ� WKH� H[LVWHQFH� RI� WKH� WZR�
FODVVHV�KDV�ORQJ�EHHQ�HVWDEOLVKHG�´��� � ,QVWHDG��LQ�RUGHU�WR�UH�
WDLQ�VXIILFLHQW�IOH[LELOLW\�WR�DFFRPPRGDWH�WKH�ZLGH�YDULHW\�RI�
IDFWXDO�FLUFXPVWDQFHV�WKDW�PD\�DULVH�LQ�WKLV�DUHD��WKH�&RXUW¶V�
GHFLVLRQV�GHYHORS�JHQHUDO�VWDQGDUGV�DQG�JXLGHSRVWV�WR�EH�DS�
SOLHG�WR�WKH�SDUWLFXODU�FODLP�DW�LVVXH���6HH�6Q\GHU������8�6��DW�
�����REVHUYLQJ�WKDW�³FRXUWV�KDYH�GHYHORSHG�ODUJHO\�ZRUNDEOH�
VWDQGDUGV� IRU� GHWHUPLQLQJ� ZKHQ� FODLPV� DUH� MRLQW� DQG� FRP�
PRQ´���*LEVRQ������8�6��DW��������FDQYDVVLQJ�GHFLVLRQV�DQG�
GHVFULELQJ� JHQHUDO� SULQFLSOHV����� � +HUH�� WKH� FODLP� IRU� UHLQ�
�������������������������������������������������

��
7KH FRXUW EHORZ WKXV HUUHG� IRU LQVWDQFH� LQ UHJDUGLQJ DV ³FRP�

PRQ DQG XQGLYLGHG´ RQO\ WKRVH FODLPV ³LQYROY>LQJ@ D VLQJOH LQGLYLVLEOH

UHV�´ -�$� ���� 7KLV &RXUW¶V GHFLVLRQV VXJJHVW QR VXFK IRUPDO UHVWULFWLRQ�

DQG KDYH IRXQG FODLPV WR EH ³FRPPRQ DQG XQGLYLGHG´ ZKHUH WKHUH ZDV
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VWDWHPHQW�RI�WKH�HQWLUH�5HEDWH�3URJUDP�KDV�DW�OHDVW�WZR�FKDU�
DFWHULVWLFV� WKLV� &RXUW� KDV� LGHQWLILHG� DV� VXIILFLHQW� WR� PDUN� D�
FODLP�DV�³FRPPRQ�DQG�XQGLYLGHG�´�

� D�� �2QH� FKDUDFWHULVWLF� W\SLFDO� RI� VXFK� FODLPV� LV� WKDW� WKH�
SODLQWLIIV� VHHN� UHOLHI� ³XQGHU� RQH� FRPPRQ� ULJKW�� WKH� DGYHUVH�
SDUW\� KDYLQJ�QR� LQWHUHVW� LQ� LWV� DSSRUWLRQPHQW�RU� GLVWULEXWLRQ�
DPRQJ�WKHP�´��*LEVRQ������8�6��DW������7KLV�DSSURDFK�GDWHV�
DW� OHDVW� WR�6KLHOGV� Y�� 7KRPDV�� ���8�6�� ����+RZ��� �� ��������
ZKHUH� WKH� &RXUW� KHOG� WKDW� DQ� HVWDWH¶V� EHQHILFLDULHV� KDG� D�
FRPPRQ�DQG�XQGLYLGHG�LQWHUHVW�LQ�D�FODLP�VHHNLQJ�WR�UHFRYHU�
IXQGV�PLVDSSURSULDWHG� IURP� WKH� HVWDWH�� � ,G�� DW� ��� � $OWKRXJK�
HDFK�SODLQWLII�VRXJKW� WR�REWDLQ�KLV�RU�KHU� LQGLYLGXDO�VKDUH�RI�
WKRVH� IXQGV� DV� D� EHQHILFLDU\�� ³WKH�PDWWHU� LQ� FRQWURYHUV\� ������
ZDV� WKH� VXP�GXH� WR� WKH� UHSUHVHQWDWLYHV�RI� WKH�GHFHDVHG�FRO�
OHFWLYHO\��DQG�QRW�WKH�SDUWLFXODU�VXP�WR�ZKLFK�HDFK�ZDV�HQWL�
WOHG��ZKHQ�WKH�DPRXQW�GXH�ZDV�GLVWULEXWHG�DPRQJ�WKHP�´��,G��
DW�������&RQFOXGLQJ�WKDW�WKH�SODLQWLIIV�WKXV�KDG�D�FRPPRQ�DQG�
XQGLYLGHG� LQWHUHVW� LQ� WKH� FODLP� IRU� WKH� WRWDO� VXP�� WKH� &RXUW�
HPSKDVL]HG� WKDW� ³LW� ZDV� SHUIHFWO\� LPPDWHULDO� WR� WKH� >GHIHQ�
GDQW@�� KRZ� >WKH� WRWDO� VXP@�ZDV� WR� EH� VKDUHG� DPRQJ� WKHP�´��
,G�� DW� ��� � 7KH�&RXUW� KDV� IRXQG� D� ³FRPPRQ� DQG� XQGLYLGHG´�
LQWHUHVW� EDVHG� RQ� WKRVH� VDPH� FRQVLGHUDWLRQV� LQ� D� QXPEHU� RI�
VXEVHTXHQW�FDVHV�� �6HH�,OOLQRLV�&HQW��5�5��&R��Y��$GDPV������
8�6��������������������7H[DV�	�3DF��5\��&R��Y��*HQWU\������
8�6�� ����� ���� ��������+DQGOH\� Y�� 6WXW]�� ����8�6�� ����� ����
��������*LEVRQ�� ���� 8�6�� DW� ����(VWHV� Y�� *XQWHU�� ���� 8�6��
�����������������'DYLHV�Y��&RUELQ������8�6�����������������
7KH�&RQQHPDUD������8�6������2WWR����������������

� 7KH� VDPH� IDFWRUV� DSWO\� GHVFULEH� WKH� FODVV� FODLP� IRU� LQ�
MXQFWLYH�UHOLHI�DW�LVVXH�KHUH���$V�LQ�6KLHOGV�DQG�WKH�VXEVHTXHQW�
GHFLVLRQV�� SHWLWLRQHUV� KDYH� QR� VWDNH� LQ� KRZ� WKH� UHOLHI� UH�
TXHVWHG�KHUH²UHLQVWDWHPHQW�RI� WKH�5HEDWH�3URJUDP²LV�GLV�
WULEXWHG�DPRQJ�WKH�SODLQWLIIV���,QGHHG��LW�LV�QRW�HYHQ�FRKHUHQW�
����������������������������������������������������������������������������������������������������

QR ³LQGLYLVLEOH UHV�´ 6HH� H�J�� *LEEV Y� %XFN� ��� 8�6� ��� ����� ������

�GHWHUPLQLQJ WKDW SODLQWLIIV¶ FODVV KHOG FRPPRQ DQG XQGLYLGHG LQWHUHVW LQ

HQMRLQLQJ HQIRUFHPHQW RI VWDWXWH EDUULQJ EODQNHW OLFHQVLQJ RI FRS\ULJKWV��
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���

WR� FRQVLGHU� ³GLVWULEXWLQJ´� WKH� IL[HG� FRVWV� RI� UHLQVWDWLQJ� WKH�
3URJUDP�DPRQJ�LQGLYLGXDO�SODLQWLIIV���$QG��DV�LQ�6KLHOGV�DQG�
RWKHU�FDVHV��SHWLWLRQHUV¶�LQWHUHVW�LQ�RSSRVLQJ�WKH�UHOLHI�DW�LVVXH�
GRHV�QRW�YDU\�ZLWK�WKH�QXPEHU�RI�SODLQWLIIV�VHHNLQJ�LW��IRU�WKH�
XQGLVSXWHG�IDFW� LV� WKDW� WKH�FRVWV�RI� UHLQVWDWLQJ� WKH� LQMXQFWLRQ�
³ZRXOG�EH� WKH� VDPH�ZKHWKHU� >WKH�3URJUDP� UHLQVWDWHPHQW@� LV�
GRQH� IRU� RQH� SODLQWLII� RU� IRU� VL[� PLOOLRQ�´� -�$�� ����� DQG�
³ZRXOG�QRW�GHSHQG�RQ�WKH�H[WHQW�RI�FDUGKROGHU�XVDJH�´��LG��DW�
����LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG�����

� :KLOH� LW�PD\�EH� WUXH� WKDW� DQ� LQFUHDVH� LQ� WKH�QXPEHU�RI�
SODLQWLIIV� PD\� LQFUHDVH� WKH�PDUJLQDO� FRVWV� WR� SHWLWLRQHUV� RI�
WKH� LQFUHPHQWDO� UHGHPSWLRQ�RI�DFFUXHG� UHEDWHV�� WKH�³PDWWHU´�
SXW�³LQ�FRQWURYHUV\´�E\�SODLQWLIIV¶�UHTXHVW�IRU�DQ�LQMXQFWLRQ�LV�
WKH�H[LVWHQFH�RI� WKH�5HEDWH�3URJUDP��QRW� LWV�VXEVHTXHQW�XVH���
7KH� FODLP� GRHV� QRW� VHHN� SD\PHQWV� RI� SDUWLFXODU� UHEDWHV� WR�
SDUWLFXODU�SODLQWLIIV²QRU�FRXOG�LW��VLQFH�WKH�DPRXQW�RI�DQ�LQ�
GLYLGXDO¶V�DFFUXHG�UHEDWHV�GHSHQGV�RQ�SXUFKDVHV�\HW�WR�RFFXU��
DQG��HYHQ�WKHQ��ZRXOG�KDYH�YDOXH�RQO\�LI�XVHG�LQ�WKH�SXUFKDVH�
RI�D�)RUG�YHKLFOH�� �$V�D�UHVXOW��QR�FODVV�PHPEHU�KDV�D�OLTXL�
GDWHG� FODLP� LQ� DQ\� DPRXQW� DW� SUHVHQW�� LQVWHDG� HDFK� FODVV�
PHPEHU� KDV� RQO\� DQ� LQWHUHVW� LQ� UH�HVWDEOLVKLQJ� WKH� 5HEDWH�
3URJUDP���7KH�XQGLVSXWHG�HYLGHQFH�HVWDEOLVKHV�WKDW�SHWLWLRQ�
HUV�ZLOO�LQFXU�IL[HG�VWDUW�XS�FRVWV�RI�PRUH�WKDQ���������LI�UH�
TXLUHG�WR�UHLQVWDWH�WKDW�3URJUDP��QR�PDWWHU�KRZ�PDQ\�SODLQ�
WLIIV� VHHN� WR� EHQHILW� IURP� UHLQVWDWHPHQW� RI� WKH� 3URJUDP���
$ZDUG�RI�WKH�UHTXHVWHG�LQMXQFWLRQ�WKHUHIRUH�PLUURUV�LQ�HIIHFW�
WKH�DZDUG�RI�D�OXPS�VXP��VHH�$GDPV������8�6��DW�����³DQ�DF�
WLRQ� PD\� EH� PDLQWDLQHG� IRU� D� OXPS� VXP�� WKRXJK� VXFK� VXP�
ZKHQ�FROOHFWHG�PD\�EH�VXEVHTXHQWO\�GLVWULEXWHG�DPRQJ�YDUL�
RXV� SDUWLHV�� HDFK� UHFHLYLQJ� OHVV� WKDQ� WKH� MXULVGLFWLRQDO�
DPRXQW´���DQG�VKRXOG�UHFHLYH�FRPSDUDEOH� WUHDWPHQW� IRU�SXU�
SRVHV�RI�PHDVXULQJ�WKH�MXULVGLFWLRQDO�DPRXQW������ �

�������������������������������������������������
����6HH ,Q UH &DUGL]HP $QWLWUXVW /LWLJ�� �� )� 6XSS� �G ���� ���

�(�'� 0LFK� ����� �ZKHUH LQMXQFWLRQ VHHNV ³UHOLHI WKDW ZLOO EHQHILW WKH

FODVV DV D ZKROH�´ DQG GHIHQGDQW¶V ³FRVWV RI FRPSOLDQFH GR QRW GHSHQG

XSRQ WKH VL]H RI WKH FODVV RU WKH LGHQWLW\ RI LWV PHPEHUV�´ ³LW LV EDVHG
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� E�� �$�UHODWHG�FKDUDFWHULVWLF� W\SLFDO�RI�³FRPPRQ�DQG�XQ�
GLYLGHG´�FODLPV�XQGHU�WKLV�&RXUW¶V�GHFLVLRQV�LV�WKDW�WKH�SODLQ�
WLIIV�DUH�FROOHFWLYHO\�LQWHUHVWHG�LQ�WKH�VDPH�UHOLHI��DQG�WKDW�WKH�
UHOLHI��HYHQ�LI�REWDLQHG�E\�RQO\�RQH�SODLQWLII��ZRXOG�LQXUH�WR�
WKH�EHQHILW�RI�WKH�HQWLUH�FODVV�� �6HH�*HQWU\������8�6��DW�����
����ILQGLQJ�WKDW�VXUYLYRUV�KDG�FRPPRQ�DQG�XQGLYLGHG�LQWHU�
HVW� LQ�FODLP�ZKLFK��ZKHWKHU�EURXJKW�E\� DOO� VXUYLYRUV�RU� MXVW�
RQH��ZRXOG� UHVXOW� LQ�D�FRPPRQ� UHFRYHU\� ³IRU� WKH�EHQHILW�RI�
DOO´��� 1HZ� 2UOHDQV� 3DF�� 5\�� Y�� 3DUNHU�� ���� 8�6�� ���� ���
������� �VWUHVVLQJ� WKDW� FODLP� ³ZDV� ILOHG� SUDFWLFDOO\� IRU� WKH�
EHQHILW�RI�WKH�HQWLUH�QXPEHU�RI�ERQGKROGHUV´���+DQGOH\������
8�6��DW���������ILQGLQJ�WKDW�FUHGLWRUV�KDG�FRPPRQ�DQG�XQGL�
YLGHG� LQWHUHVW� LQ� FRPSHOOLQJ� LQVROYHQW� FRUSRUDWLRQ¶V� VWRFN�
KROGHUV�WR�SD\�LQWR�IXQG�WR�UHVROYH�FRUSRUDWLRQ¶V�GHEWV���'D�
YLHV������8�6��DW�����³$V�WKH�PDWWHU�VWDQGV��HDFK�UHODWRU�KDV�
WKH� ULJKW� WR�KDYH� WKH�ZKROH� WD[� FROOHFWHG� IRU� WKH�SXUSRVH�RI�
GLVWULEXWLRQ�DPRQJ�DOO�WKH�FUHGLWRUV�´�DQG�WD[�FROOHFWRU�³FDQ�
QRW�DFW�XSRQ�VHSDUDWH�LQVWUXFWLRQV�IURP�WKH�VHYHUDO�FUHGLWRUV�´�
EXW�PXVW�³FROOHFW�WKH�WD[�IRU�WKH�EHQHILW�RI�DOO�DOLNH�´���

� 7KH�FODLP�IRU�LQMXQFWLYH�UHOLHI�DW�LVVXH�KHUH�DOVR�GLVSOD\V�
WKLV�FKDUDFWHULVWLF�� �-XVW�DV�WKH�VXUYLYRUV�LQ�*HQWU\�EURXJKW�D�
FODLP�WKDW��LI�JUDQWHG��ZRXOG�QHFHVVDULO\�LQXUH�WR�³WKH�EHQHILW�
RI�DOO�´�����8�6��DW������WKH�SODLQWLIIV�LQ�WKLV�FDVH�KDYH�D�FRO�
OHFWLYH�LQWHUHVW�LQ�UHLQVWDWHPHQW�RI�WKH�5HEDWH�3URJUDP��IURP�
ZKLFK�WKH\�DOO�VWDQG�WR�EHQHILW���0RUHRYHU��E\�VHHNLQJ�UHLQVWL�
WXWLRQ�RI�³WKH�5HEDWH�3URJUDP�´�WKH�FODLP�VHHNV�UHLQVWLWXWLRQ�
RI�D�SURJUDP�WKDW�ZDV�VWUXFWXUHG�WR�VHUYH�WKH�QDWLRQZLGH�FODVV�
RI�FDUGKROGHUV�� �$ZDUGLQJ�WKDW�UHOLHI�ZRXOG�WKHUHIRUH�QHFHV�
VDULO\�EHQHILW�WKH�HQWLUH�FODVV�RI�SODLQWLIIV�����,Q�IDFW��WKH�VFDOH�

����������������������������������������������������������������������������������������������������

XSRQ D FRPPRQ DQG XQGLYLGHG LQWHUHVW DQG FRQVWLWXWHV DQ LQWHJUDWHG

FODLP´�� +RIIPDQ Y� 9XOFDQ 0DWHULDOV &R�� �� )� 6XSS� �G ���� ���

�0�'�1�&� ����� �³>%@HFDXVH WKH GHIHQGDQW ZLOO VXVWDLQ WKLV ORVV HYHQ LI

RQO\ RQH SODLQWLII ZHUH WR REWDLQ WKH LQMXQFWLRQ� WKLV LV D FDVH ZKHUH SODLQ�

WLIIV KDYH DQ XQGLYLGHG LQWHUHVW�´��

����7KH IDFW WKDW SODLQWLIIV¶ FODLP IRU LQMXQFWLYH UHOLHI LV FRPPRQ

DQG XQGLYLGHG GRHV QRW HVWDEOLVK WKH SURSULHW\ RI FODVV FHUWLILFDWLRQ IRU
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RI�WKH�5HEDWH�3URJUDP�LV�LQKHUHQW�WR�WKH�3URJUDP�LWVHOI���7KH�
VXEVWDQWLDO� IL[HG� FRVWV� RI� HVWDEOLVKLQJ� WKH� 5HEDWH� 3URJUDP�
UHTXLUH�WKDW�LW�EH�RIIHUHG�RQ�D�ODUJH�VFDOH�LQ�RUGHU�WR�EH�HFR�
QRPLFDOO\�YLDEOH�� � ,Q� VKRUW�� EHFDXVH� WKH�QDWLRQZLGH� FODVV�RI�
FDUGKROGHUV�UHTXHVWV�UHLQVWDWHPHQW�RI�D�SURJUDP�GHVLJQHG�WR�
VHUYH�DOO�VXEVFULELQJ�FDUGKROGHUV��DZDUGLQJ�WKH�UHTXHVWHG�LQ�
MXQFWLRQ�QHFHVVDULO\�ZRXOG�EHQHILW�WKH�HQWLUH�FODVV������

� ��� �'HVSLWH� DOO� RI� WKLV�� WKH� FRXUW� EHORZ� KHOG� WKDW� SODLQ�
WLIIV¶� LQMXQFWLRQ� FODLP� LV� QRW� ³FRPPRQ� DQG� XQGLYLGHG�´� RQ�
WKH�JURXQG�WKDW�HDFK�SODLQWLII�³DFFUXH>V@�UHEDWHV�LQGLYLGXDOO\��
QRW� DV� D� JURXS�´� -�$�� ����� DQG� FDQ� DFFUXH� ³QR� PRUH� WKDQ�
������´�LQ�WRWDO�UHEDWHV��LG��DW�������5HO\LQJ�RQ�WKDW�SRLQW��WKH�
FRXUW� FRQFOXGHG� WKDW� D� FODLP� ³ZKLFK� ZLOO� SURYLGH� PDUJLQDO�
EHQHILWV´� WR� LQGLYLGXDO� SODLQWLIIV� RI� OHVV� WKDQ� �������� FRXOG�
QRW� VDWLVI\� WKH� DPRXQW� LQ� FRQWURYHUV\� UHTXLUHPHQW� ZLWKRXW�
YLRODWLQJ� WKH�QRQ�DJJUHJDWLRQ�SULQFLSOH�� � ,G�� DW� ��D� �LQWHUQDO�
TXRWDWLRQ�PDUNV�RPLWWHG���

����������������������������������������������������������������������������������������������������

WKH HQWLUH DFWLRQ� 3ODLQWLIIV¶ DFWLRQ VWLOO LPSOLFDWHV VXFK QHFHVVDULO\ LQGL�

YLGXDWHG LVVXHV DV UHOLDQFH� FDXVDWLRQ� DQG GDPDJHV�

��
6HH &UDZIRUG Y� $PHULFDQ %DQNHUV ,QV� &R�� ��� )� 6XSS� �����

���� �0�'� $OD� ����� �³$Q LQMXQFWLRQ ZKLFK ZRXOG SUHYHQW WKH 'HIHQ�

GDQW IURP HQJDJLQJ LQ D FHUWDLQ IRUP RI EXVLQHVV LQ WKH IXWXUH KDV QR

VHSDUDEOH YDOXH WR HDFK PHPEHU RI WKH SURVSHFWLYH FODVV� 5DWKHU� LW LV

SURVSHFWLYH LQMXQFWLYH UHOLHI WR HQIRUFH D VLQJOH µFRPPRQ ULJKW�¶ QRW WR

VDWLVI\ µLQGLYLGXDO DQG GLVFUHWH¶ FODLPV� 6XFK SURVSHFWLYH LQMXQFWLYH UH�

OLHI PXVW EH YDOXHG DV DQ DJJUHJDWHG ZKROH�´� �LQWHUQDO FLWDWLRQ DQG IRRW�

QRWH RPLWWHG�� (DUQHVW Y� *HQHUDO 0RWRUV &RUS�� ��� )� 6XSS� �����

������� �1�'� $OD� ����� �FODVV FODLPV VHHNLQJ UHSODFHPHQW RI DOOHJHGO\

GHIHFWLYH DXWRPRELOH HQJLQHV DQG DGYHUWLVLQJ FDPSDLJQ ZDUQLQJ FRQVXP�

HUV RI WKH GHIHFW ³ZRXOG EHQHILW WKH SXWDWLYH FODVV DV D ZKROH DQG QRW MXVW

DQ\ LQGLYLGXDO SODLQWLII� $V VXFK� HDFK SODLQWLII KDV D FRPPRQ LQWHUHVW LQ

WKH LQMXQFWLYH DQG GHFODUDWRU\ UHOLHI�´�� ,Q UH )RUG 0RWRU &R� %URQFR ,,

3URGV� /LDELOLW\ /LWLJ�� 1R� 0'/����� ���� :/ ������ DW ��� �(�'� /D�

0D\ ��� ����� �FODLP UHTXHVWLQJ WKDW GHIHQGDQW QRWLI\ DOO SODLQWLII FODVV

PHPEHUV RI DOOHJHG GHIHFW LQ LWV SURGXFW ZDV D FODLP UHTXHVWLQJ UHOLHI

WKDW� E\ GHILQLWLRQ� FRXOG EH VDWLVILHG RQO\ LI HQWLUH FODVV ZDV DIIRUGHG

QRWLFH��
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� 7KH�FRXUW¶V�DQDO\VLV�VLPSO\�PLVDSSUHKHQGV�WKH�QDWXUH�RI�
WKH�UHTXHVWHG�LQMXQFWLRQ���$V�ZH�KDYH�DOUHDG\�VKRZQ��VHH�VX�
SUD�DW���������WKH�UHOLHI�DW�LVVXH�LV�QRW�UHEDWH�SD\PHQWV�WKHP�
VHOYHV�� LW� LV� UHLQVWDWHPHQW� RI� WKH� 5HEDWH� 3URJUDP� VR� WKDW�
SODLQWLIIV�PD\�KDYH�WKH�RSSRUWXQLW\�WR�DFFUXH�UHEDWHV�WKURXJK�
WKH�XVH�RI� WKHLU� FUHGLW� FDUGV�� �9LHZHG� IURP�SHWLWLRQHUV¶�SHU�
VSHFWLYH�� WKDW� FODLP� KDV� D� IL[HG�FRVW� YDOXH� RI� PRUH� WKDQ�
��������� QR� PDWWHU� KRZ� PDQ\� SODLQWLIIV� XOWLPDWHO\� DYDLO�
WKHPVHOYHV� RI� WKH� RSSRUWXQLW\� WR� DFFUXH� UHEDWHV� XQGHU� WKH�
3URJUDP��

�������������
� 7KH�SODLQWLIIV� LQ� WKLV�FDVH� VHHN� WR�FRPSHO� IXOO� UHLQVWDWH�
PHQW�RI� WKH�5HEDWH�3URJUDP�� � ,I�UHVSRQGHQW�-RKQ�0F&DXOH\�
KLPVHOI�KDG�ILOHG�DQ�LQGLYLGXDO�DFWLRQ�VHHNLQJ�WKH�VDPH�UHOLHI��
LW� LV�XQGLVSXWHG� WKDW� WKH�FRVW� WR�SHWLWLRQHUV�RI�SURYLGLQJ� WKDW�
UHOLHI�ZRXOG�H[FHHG����������WKHUHE\�VDWLVI\LQJ�WKH�GLYHUVLW\�
VWDWXWH¶V�DPRXQW�LQ�FRQWURYHUV\� UHTXLUHPHQW�� �7KH�PHUH� IDFW�
WKDW�RWKHU�SODLQWLIIV�VHHN�WR�MRLQ�ZLWK�KLP�WR�REWDLQ�WKH�VDPH�
UHOLHI�FKDQJHV�QRWKLQJ��DV�5XOH����PDNHV�FOHDU���$QG�HYHQ�LI�
LW�ZHUH�ERWK�WUXH�DQG�UHOHYDQW�WKDW�UHLQVWDWHPHQW�RI�WKH�5HEDWH�
3URJUDP�ZDV�DYDLODEOH�RQO\�WR�SODLQWLIIV�EULQJLQJ�DQ�DFWLRQ�DV�
D� FODVV�� WKDW� ZRXOG�PHUHO\� FRQILUP� WKDW� WKH� FODLP� IRU� UHLQ�
VWDWHPHQW� LV� LQ� LWV� QDWXUH� D� FODLP� DVVHUWHG� E\� WKH� SODLQWLIIV�
FROOHFWLYHO\��EDVHG�RQ�WKHLU�FRPPRQ�DQG�XQGLYLGHG�LQWHUHVW�LQ�
WKH�3URJUDP���,Q�VKRUW��QR�PDWWHU�KRZ�WKH�FODLP�IRU�LQMXQFWLYH�
UHOLHI�LQ�WKLV�FDVH�LV�FKDUDFWHUL]HG��WKH�LQHVFDSDEOH�IDFW�LV�WKDW�
WKH�DPRXQW�SXW�LQ�FRQWURYHUV\�E\�SODLQWLIIV¶�FODLP�IDU�H[FHHGV�
WKH�MXULVGLFWLRQDO�PLQLPXP���$FFRUGLQJO\��WKH�FODLP�LV�SURS�
HUO\�DGMXGLFDWHG�LQ�IHGHUDO�FRXUW��
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� 7KH�MXGJPHQW�RI�WKH�FRXUW�RI�DSSHDOV�VKRXOG�EH�UHYHUVHG��
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