WWW.FINDLAW.COM

CAPITAL CASE
No. 01-1862

IN THE SUPREME COURT OF THE UNITED STATES

JEANNE WOODFORD, WARDEN OF SAN QUENTIN STATE
PRISON, Petitioner,

V.

ROBERT F. GARCEAU, Respondent.

ON PeTITION FOR WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

PETITIONER'SREPLY BRIEF ON THE MERITS

BILL LOCKYER
Attorney Generd of the State of Cdlifornia
ROBERT R. ANDERSON
Chief Assistant Attorney Genera
JO GRAVES
Senior Assistant Attorney General
CLAYTON S. TANAKA
Deputy Attorney Genera
*JANIS SHANK McLEAN
Supervising Deputy Attorney General
*Counsel of Record
1300 | Street
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 324-8610
Fax: (916) 324-2960

Counsd for Petitioner



http://www.findlaw.com/

TABLE OF CONTENTS

ARGUMENT

THE APPLICATION OF AEDPA TO A
CAPITAL CASE IS PROPERLY
DETERMINED BY THE DATE THE
FEDERAL PETITION WASFILED

Page

A.

The Express Language Of Chapter 153
Demongrates The Application Of Its
Provisons Should Be Triggered By The Fling
Of The Application For Writ Of Habeas
Corpus

The PHan Meaning Of “Pending”
Demongrates The Application Of Chapter
153's Provisons Should Be Triggered By The
Fling Of The ApplicationFor Writ Of Habeas

Corpus

GARCEAU'S REQUESTS FOR
APPOINTMENT OF COUNSEL AND
STAY OF EXECUTION, AND
SPECIFICATION OF NONFRIVOLOUS
CLAIMS, DID NOT COMM ENCE A
PENDING HABEAS CORPUS CASE
FOR PURPOSE OF DETERMINING
THE APPLICATION OF CHAPTER 153



TABLE OF CONTENTS (continued)

1.
THISCOURT MAY DETERMINETHE

MERITS OF THE CASE BASED ON
THE PROPER APPLICATION OF
AEDPA’SPROVISIONS

CONCLUSION

APPENDIX

Page

12

14



TABLE OF AUTHORITIES

Cases

Bdll v. Cone
535 U.S. 685, 122 S.Ct. 1843 (2002)

Blackledge v. Alison
431 U.S. 63 (1977)

Brecht v. Abrahamson
507 U.S. 619 (1993)

Calderon v. United Sates District Court (Beeler)
128 F.3d 1283 (9th Cir. 1997)

Calderon v. United States District Court (Kelly)
163 F.3d 530 (1998)

Carey v. Saffold
536 U.S. 214, 122 S.Ct. 2134 (2002)

Chapman v. California
386 U.S. 18 (1967)

Duncan v. Walker
533 U.S. 167 (2001)

Estellev. McGuire
502 U.S. 62 (1991)

Ex Parte Quirin
317 U.S. 1(1942)

Hohn v. United Sates

Page

12

4-6

12

12

10



TABLE OF AUTHORITIES (continued)

524 U.S. 236 (1998)

Lindh v. Murphy
521 U.S. 320 (1997)

McFarland v. Scott
512 U.S. 849 (1994)

Sack v. McDanid
529 U.S. 473 (2000)

Williamsv. Taylor
529 U.S. 420 (2000)

Woodford v. Visciotti
__U.S._, 123 S.Ct. 357 (2002)

Yeev. City of Escondido
503 U.S. 519 (1992)

Page

4,10

1-5,7,8,11

2,4-8, 10

2,6,11

1,2

13

12



TABLE OF AUTHORITIES (continued)

Page
Statutes
21 U.S.C. 8848(q) 6
21 U.S.C. § 848(0)(4)(B) 56,8
28U.S.C.812%4 10
28 U.S.C. §8 2241(b) and (d) 2
28 U.S.C. § 2242 7
28 U.S.C. 88 2242-2250 2
28 U.S.C. § 2244(d)(2) 6
28 U.S.C. § 2251 3,5,10
28 U.S.C. §2252 3
28 U.S.C. § 2253 3
28 U.S.C. § 2253(c) 6
28 U.S.C. § 2254 2
28 U.S.C. § 2254(d) 7,13
28 U.S.C. § 2254(h) 8
28 U.S.C. § 2255 3
Court Rules

Advisory Committee Note to Rule 4, Rules Governing Habeas

Corpus Cases 8
Federd Rules Civil Procedure 3 5
Federal Rules of Civil Procedure (FRCP) 56

Loca Rules of the United States Didtrict Court, Eastern District
Rule 81-191(h) 9
Rule 191(h)(3) 9



TABLE OF AUTHORITIES (continued)

Page

Rules Governing 8§ 2254 Cases 2
Rules Governing 8§ 2254 Cases

Rule2 7,8

Rule 11 5

Supreme Court Rule 14.1(a) 12

Other Authorities

Antiterrorism and Effective Death Pendlty Act (AEDPA) 1-

8,10, 12,13

Chapter 153 1-10, 12

Chapter 154 3,4,7,8

Chapter 154 (section 107(c)) 3,6



IN THE SUPREME COURT OF THE UNITED STATES

No. 01-1862

JEANNE WOODFORD, WARDEN OF SAN QUENTIN STATE
PRISON, Petitioner,

V.

ROBERT F. GARCEAU, Respondent.

ARGUMENT

THE APPLICATION OF AEDPA TO A
CAPITAL CASE IS PROPERLY
DETERMINED BY THE DATE THE
FEDERAL PETITION WASFILED

Chapter 153 of the Antiterrorism and Effective Death
Pendty Act (AEDPA) applies to applications for writ of habeas
corpus, in both capital and noncapita cases, filed after the Act’s
April 24,1996, effective date. This Court has dready applied this
rulein one capital case. Williamsv. Taylor, 529 U.S. 420, 429
(2000) (“Petitioner filed his federal habesas petition after AEDPA's
effective date, so the statute gpplies to his case. See Lindh v.



Murphy, 521 U.S. 320, 326-327 ... . (1997).”)¥ Thesameruleis
gpplied in noncapita cases. Lindh v. Murphy, 521 U.S. at 327
(Chapter 153 appliesto “the genera run of cases only when those
cases had been filed after the date of the Act.”); Sack v.
McDaniel, 529 U.S. 473, 474 (2000) (28 U.S.C. § 2254 of
Chapter 153 gpplies to cases filed in the digrict court post-
AEDPA.) Inacapitd casefiled after the enactment of AEDPA, the
filing of requests for counsd and stay of execution prior to the
enactment of AEDPA does not dter thisrule.

A. The Express Language Of Chapter 153
Demonstrates The Application Of Its Provisions
Should Be Triggered By The Filing Of The
Application For Writ Of Habeas Corpus

The express language of Chapter 153 provides that the
filing date of an gpplicationfor habeas corpus isthe rdevant date for
determining the application of AEDPA in dl cases. Anandyssof
AEDPA’s provisons begins with the words of the statute, which
“mugt be given ther ordinary, contemporary, common meaning,
absent an indication Congressintended themto bear some different
import.” Williams 529 U.S. at 421. Virtudly every provison of
Chapter 153 expresdy references and appliesto filed gpplications
for writs of habeas corpus. See 28 U.S.C. 88 2241(b) and (d),
2242-2250, 2254. See also McFarland v. Scott, 512 U.S. 849,
862 (1994) (O Connor, J., concurring inpart and dissenting inpart)
(the provisions of the pre-AEDPA habess corpus statute, and the
Rules Governing 8 2254 Cases, indicate that a “pending” case is

1. InWilliams 529 U.S. 420, the requestsfor counse and
stay of execution, and the formal petition, werefiled after AEDPA’s
enactment. The Court identified the filing of the petition as the
determinative event.



created by the filing of the habeas corpus petition.)?

Garceau ignores the plain language of Chapter 153 to
judtify his concluson that, in capita cases, the filing date of the
requests for appointment of counsd and stay of execution is the
relevant trigger event for determiningwhether AEDPA gppliesto an
goplication. Garceau concludesthat his case was“ pending” at that
time and that AEDPA does not gpply to his case pursuant to Lindh
v. Murphy, 521 U.S. at 327, even though hisfirst petition wasnot
filed until after AEDPA’s effective date. (Resp. Brf. at 7-13.)

Garceau ignores the express references in Chapter 153
to “gpplication[s]” and relies on the retroactivity provison of
Chapter 154 (section 107(c))¥ to support his argument. He
repeatedly refers to the language of this provison and argues its
meaning. (See Resp. Briefat 7-12, 14-15, 19.) Garceau sreliance
on this section is misplaced

Section107(c) appliesChapter 154 to “ cases pendingon
or after the date of enactment.” This language is not contained in
Chapter 153. In fact, the absence of this language in Chapter 153

2. The only sections of Chapter 153 referencing something
other than an gpplication for writ of habeas corpus are: 28 U.S.C.
§ 2251, whichgrantsfedera judges* before whoma habeas corpus
proceeding ispending” authority to stay state court proceedings; 28
U.SC. § 2252, concerning notice of the “habeas corpus
proceeding”; 28 U.S.C. § 2253, concerning an appeal from a
“habeas corpus proceeding”; and 28 U.S.C. §2255, whichgoverns
motions by federd prisoners chalenging sentences.

3. Chapter 154, 110 Stat. 1226, Public Law 104-132,
section 107(c).

4. Despite Garceau’'s reliance on Chapter 154's
retroactivity provison, he acknowledgesthat Chapter 154 does not
apply, and that the only issue before the Court is whether Chapter
153 appliesto hiscase. (Resp. Brf. a 7,n. 2.)



was the basis for Lindh’s negative inference that Congress did not
intend that chapter to apply retroactively. Lindh, 521 U.S. at 330.
Chapters 153 and 154 also have different purposes. Chapter 153
establishes new standards for “the genera run of habeas cases’;
Chapter 154 creates “an entirdly new chapter” establishing new
standardsfor review of habeas gpplications by state prisonersunder
capital sentences. 1d. at 327, 329. Chapter 154 contains “ special
rules favorable to the state if conditions are met.” 1d. at 327.
“Nothing . . . but adifferent intent explains the different trestment [ of
the chapters].” Id. at 329. The express language of Chapter 153
indicates that the proper event for determining the application of
Chapter 153 is the filing date of the formal habeas corpus
goplication.

When Congress enacted section 107(c), it intended
Chapter 154 to apply to pending cases witha qualifying State post-
conviction mechanism for representation by competent counsd. To
accomplish itsintent, Congress did not need to distinguish between
the pre-application and post-goplication habeas proceedings
recognized by this Court in McFarland, 512 U.S. 849.
Accordingly, whilesection 107(c) gave riseto the negativeinference
that Chapter 153 did not apply to any pending case not covered by
Chapter 154, the phrase“ cases pending” insection 107(c) doesnot
otherwise help define a “case” under Chapter 153. Indeed, the
mogt naturd reading of “cases pending” in the context of Chapter
153 would be that it gpplies to the “generd run of habeas cases,”
which are initiated by an application. There is no indication that
Congressintended an additiona distinctionincapital cases based on
McFarland.

Garceau's pogtion means an unnecessaily smadler
number of capital cases are subject to AEDPA’s newly-enacted
provisions, thereby thwarting the purposes of AEDPA to further the
principles of comity, findity, and federaism (Duncan v. Walker,
533 U.S. 167, 178 (2001)), diminate delays in the execution of
state and federa crimind sentences (Hohn v. United States, 524



U.S. 236, 264 (1998) (Scalia, J., dissent); Calderon v. United
SatesDistrict Court (Bedler), 128 F.3d 1283, 1287 n.3 (Sth Cir.
1997), overruled in Calderon v. United States District Court
(Kelly), 163 F.3d 530 (1998)), grant greater deference to state
court convictions (Bell v. Cone, 535 U.S. 685, 122 S.Ct. 1843,
1849 (2002) (AEDPA prevents federal habeas "retrids’ and
ensures that state-court convictions are given effect to the extent
possible under law)), and enhance the states capacities to control
ther own adjudications (Lindh, 521 U.S. a 333, n. 7). In
Garceau's case, the failure to goply AEDPA resulted in the Ninth
Circuit’ sreversd of his state death penalty conviction.

B. The Plain Meaning Of “Pending” Demonstrates
The Application Of Chapter 153's Provisions Should
Be TriggeredBy The Filing Of The Application For
Writ Of Habeas Corpus

The plain meaning of the term “pending,” as rdevant to
Chapter 153, also indicates that the filing of the an gpplication for
habess corpus rdlief is the trigger event for applying the chapter.
The Federa Rulesof Civil Procedure (FRCP) may apply to habeas
corpus cases when they are not inconsistent with the habeas rules.
Rules Governing § 2254 Cases, Rule 11. Under FRCP 3, a avil
action is normally commenced by the filing of a complaint with the
court. No incongstency preventsthe applicationof FRCP 3 to find
that a habeas corpus case commences with the filing of the
goplication for habeas relief. Calderon v. United States District
Court (Beeler), 128 F.3d at 1287 n.3.

Garceau correctly assertsthat the definitionof “pending’
can vary depending on the particular provision of AEDPA.
McFarland v. Scott, 512 U.S. at 856-57 (a request for stay of
execution under 28 U.S.C. § 2251, following a pre-application
appointment of counsd under 21 U.S.C. § 848(q)(4)(B),



congtituted a pending habeas corpus proceeding despitethe absence
of afiled petition); Carey v. Saffold, 536 U.S. 214, 122 S.Ct.
2134, 2138 (2002) (“pending” in the context of the federd statute
of limitations (28 U.S.C. § 2244(d)(2)) caninclude gapswhenstate
petitions were not on file); Sack v. McDaniel, 529 U.S. 473 (an
gpplicationfor a certificate of apped ability pursuant to 28 U.S.C. 8§
2253(c) condituted a pending case for purpose of applying
AEDPA).

These varied interpretations of “pending” support the
State' sargument. Ineachcase, “pending” is defined in the context
of the statutory provisonbeinginterpreted, withthe intentionof best
effectuating the statute' spurpose. In determining whether a capita
case is “pending” for purposes of Chapter 153, the provison's
expresslanguage, itspurpose, and the related Federal Rulesof Civil
Procedure, dictate the plain meaning of “pending” be applied tofind
that the filing date of the application is the correct trigger event.

Garceau assertsthat McFarland, 512 U.S. 849, affects
the meaning of “pending” because Congress was aware of the case
whenit enacted section 107(c). However, as discussed above, the
provisons of section107(c) have no application to the issue before
this Court.2 Moreover, the terms “petition” and “application”
repeatedly appear in Chapter 153. Furthermore, no court, including
the Ninth Circuit, has concluded that McFarland by itsdf supports
reading Chapter 153 inthe manner that i s advocated by respondent
Garceau. Beder, 128 F.3d at 1287 n.3. McFarland’s purpose
is very narrow: interpreting 21 U.S.C. § 848(q)(4)(B), which
creates a statutory right to habeas counsel in post-conviction
proceedings in capital cases, and reconciling it with 28 U.S.C. §

5. In Respondent’s Bridf, at 12, footnote 7, he discusses
gpecific Congressond consderation of McFarland during the
debates on AEDPA. The case was discussed because one of
AEDPA's provisons amended 21 U.S.C. § 848(qg), and not
because it affected Chapter 153.



2251, which grants federd courts the authority to issue a stay of
execution in habeas corpus proceedings to permit counsd to
prepare the petition. 1d. at 858.

Garceau speculates that the correct trigger event for the
application of Chapter 153 is influenced by Congressond
awareness of the complexity of capita habeas cases and the liberd
congtruction of pleadings dlowed pro se litigants. (Resp. Brief at
15.) Hisconjecture is meritless.

Garceau's fird agument is based on perceived
differences between Chapter 154 capital gpplicants who have
benefitted from a qudlifying state post-conviction mechanism, and
Chapter 153 capita applicants. He asserts that capital habeas
petitioners in the process of preparing comprehensive habeas
petitions at the time of AEDPA’ s enactment were not made subject
to the new provisions of 28 U.S.C. § 2254(d), establishing new
standardsfor entitlement to rdief, because it would be too disruptive
for gpplicants who had not had the benefit of a qudifying Sate
mechaniam.  This statement is untrue and Garceau provides no
support for it other than an inapplicable reference to Lindh v.
Murphy, 521 U.S. at 329. (Resp. Brief at 15-16.) To the extent
Congress disinguished between Chapter 153 and Chapter 154
gpplicants, the digtinction Garceau propounds does not explain why
Congresswould further innocul atepotentia applicantsfromChapter
153 merdly becausethey had initiated pre-gpplication proceedings
under McFarland. Furthermore, arepresented capital petitioner is
presumably in a better position to comply with the requirements of
AEDPA than a pro per noncapita petitioner, who is subject to
AEDPA'’s provisons based on the filing of the application for
habeas corpus.

Garceau’ ssecond argument is dso meritless. Heargues
that, in enacting AEDPA, Congresswas mindful that unrepresented
pro per habeas petitioners are subject to less stringent filing
requirements. The implication appears to be that, despite the
habeas pleading requirements contained in 28 U.S.C. 82242, and



Rules Governing § 2254 Cases, Rule 2, Congress intended that a
Chapter 153 pending habeas case could begin with the filing of a
document that merely placed the State on notice of the damsto be
later raised in the forma habeas petition. However, Garceau and
other capitdl petitioners are not unrepresented. Furthermore, under
AEDPA, the exiging habeas pleading requirements remain intact.

The cases offered by Garceau to support hisclam of a
lowered pleading requirement interpret civil, rather than habess,
pleading requirementsand are ingpplicable. Unlikeacivil complaint,
a habeas pstition “must meet heightened pleading requirements.”
McFarland, 512 U.S. a 856 (dting Rules Governing § 2254
Cases, Rule 2). Itisrequired to dlege the factua underpinnings of
the petitioner’ sdlams. 1d. at 860 (O’ Conner, J., concurring inpart
and dissentinginpart); Blackledgev. Alison, 431 U.S. 63, 75n. 7
(1977) (ating the Advisory Committee Note to Rule 4, Rules
Govening Habeas Corpus Cases. "'(N)otice pleading is not
aufficient, for the petition is expected to state facts that point to a
'real possibility of condtitutional error™).

Garceauassertsthat Lindh contains languege supporting
his interpretation of “pending.” (Resp. Brief a 19.) Lindh, in the
course of explaining its concluson that Chapter 153 was
nonretroactive, explained that section 2254(h), providing for
gopointment of counsd, was not incorporated into Chapter 154
because counsd was dready authorized in these cases. 1d. at 335-
36. Thus Lindh’suseof the phrase* cases pending” only explained
why aspecific provisonof Chapter 153 was omitted from Chapter
154 since counsdl was already appointed under 21 U.S.C. §
848(q)(4)(B) and McFarland. In context, Lindh’sterminology did
not amount to a holding that Chapter 153 did not apply to casesin
whichthe gpplicant had only commenced aMcFarland proceeding.
Thisisolated phraseology does not in any way support Garceau's
argument.



GARCEAU'S REQUESTS FOR
APPOINTMENT OF COUNSEL AND
STAY OF EXECUTION, AND
SPECIFICATION OF NONFRIVOLOUS
CLAIMS, DID NOT COMMENCE A
PENDING HABEAS CORPUS CASE
FOR PURPOSE OF DETERMINING
THE APPLICATION OF CHAPTER 153

Garceau argues that a pending case for purposes of
Chapter 153 was commenced by the filing of his requests for
appointment of counsel and stay of execution, and the filing of a
“Specification of Nonfrivolous Issues.” (Resp. App. 225-229.)
Under thelocal federa court rules, the Specification of Nonfrivolous
Issueswas required to support the issuance of atemporary stay of
executionto permit the preparation of a petition. Loca Rulesof the
United States District Court, Eastern Didtrict, Rule 81-191(h).¢

6. Therule wasthenLoca Rue191(h)(3). Thisprovison
dated in relevant part:

... uponcounse’ sapplicationfor atemporary stay

of execution accompanied by a specification of

nonfrivolous issues to be raised in the petition, the

Court ddl issue a temporary stay of execution

unless no nonfrivolous issues are presented.
(The rdevant locdl rules are attached as an gppendix to this reply
brief.) Garceau's filed document aleged only two condtitutional
violations -- agmdl part of the twenty-eight dams ultimately raised
in the forma habeaspetition. The document did not purport to be,
nor did it stify any of the requirements for, a forma habess
petition. Significantly, the locad rules do not contemplate that the
“Specification of Nonfrivolous Issues’ will congtitute an gpplication
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In support of his dam, Garceau firs looksto Hohn v.
United Sates, 524 U.S. 236, and Ex Parte Quirin, 317 U.S. 1
(1942). Thesecasesfound that thedenid of arequest for certificate
of agppedability or request to file a petition condituted the
determinationof anArticle 111 “case or controversy, ” reviewableby
this Court under 28 U.S.C. 8§ 1254. Characteristics of such a
“casg” incude an immediate and redressable injury, and adversity.
(Hohn, 524 U.S. at 240.) Garceau then andogizestheMcFarland
requests for gppointment of counsd and stay to a “case” as
described in Hohn and Ex ParteQuirin. However, Hohn and Ex
Parte Quirin involve sgnificantly different provisons than those in
McFarland, and dl of these casesinvolve different provisons than
thoseinvolved in Chapter 153. These casesprovide no guidancein
determining the event that commences a habeas proceeding under
AEDPA.

Itisimmaterid that the State chdlenged the sufficiency of
Garceau’' s request for a stay of execution to prepare his habeas
petition. His request contained only a conclusory statement that
Garceau intended to file unspecified muitiple meritorious dams of
condtitutiona violaions, and did not evenincludethe required liging
of nonfrivolous clams. (Resp. App. a 205, 220.) Thislocd rule
error was corrected with the filing of the Specification of
Nonfrivolous Claims. (Resp.App. 225-229.) The Specification of
Nonfrivolous Claims only asssts the digtrict court in determining
whether to exerciseitsdiscretionary stay authority under 28 U.S.C.
§ 2251. McFarland, 512 U.S. a 858 (issuance of stay is
discretionary).  This filing does not conditute a petition on the

for habeas rdigf. They do not require a responsive pleading or
answer from the State. Infact, thelocd rules specificaly distinguish
between pre-application procedures and the applicationitsdf which
inaugurates the actual merits case.
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merits?

The Specificationisaso not the same nature as arequest
for a certificate of gppedability, the denid of which prevents a
habeas petitioner from appeding on the merits of his case. (See
Resp. Brief at 26, rdyingon Sack v. McDaniel, 529 U.S. at 481-
82.) The granting of arequest for gppointment of counsd and stay
of execution does not determine the ultimate consderation of a
petitioner’s clams. It does not even ensure that a petition will
ulimatdy be filed. Conversdy, the denid of a request for
gppointment of counsd or astay of execution does not necessarily
mean that an application will not be filed.

Thefiling of apetitionisa“diginct[ly]” different stepfrom
the pre-application process. Inshort, “[w]hen Congressingructsus
(as Lindh says it has) that applicationof agatute is triggered by the
commencement of acase, therdevant casefor astatute directed to”
reviewing the condtitutionality of an gpplicant’s custody is the case
initiated by the application for relief. Sack, 529 U.S. at 481-82.

7. Garceau notes that the district court referred to the first
formal habess petition asan “amended petition.” (Resp. Brief & 2,
n. 1; Resp. App. at 211.) The State objected to the use of thisterm
and noted that itwas apparently used inerror. (Resp. App. at 219.)
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THISCOURTMAY DETERMINETHE
MERITS OF THE CASE BASED ON
THE PROPER APPLICATION OF
AEDPA’'SPROVISIONS

The State asks this Court to apply the provisions of
AEDPA and resolve this case on the merits. As provided in
Supreme Court Rule 14.1(a), the question presented inthe petition
for certiorari is* deemed to comprise every subsidiary questionfairly
included therein. . . .” Quegtions “fairly included [in the question
presented], will be considered by the Court.” 1d.2

The State asksthis Court to resolve the issue of whether
Chapter 153 applies to Garceau's, and other amilarly Stuated,
capital cases. Once the standard of review is resolved, the only
remaining legd issue will be whether the Cdifornia Supreme Court,
in itswell written opinion adjudicating thisingructiond error daim,
reasonably applied this Court’s exiging precedents, as articulated
in Estelle v. McGuire, 502 U.S. 62 (1991), Chapman v.
California, 386 U.S. 18 (1967) (harmless error on direct state
review), and Brecht v. Abrahamson, 507 U.S. 619 (1993)
(harmlesserror onfedera habeasreview). The CdiforniaSupreme

8. Respondent contends that this issue is not “fairly
included” inthe question presented. Even if true, this Court will gill
consder such issues in “exceptional cases’ “where reasons of
urgency or of economy suggest the need to address the unpresented
guestion in the case under condderation.” Yee v. City of
Escondido, 503 U.S. 519, 535 (1992). In Garceau's case,
resolution of this issue could mean the difference between a full-
scale retrid in his case or smply a resolution of other issues till
pending in his federa habeas corpus case. Resolution of this one
particular issue now is congstent with AEDPA’ s objectives,
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Court’ sassumptionof a due process violationand determination of
harmless error beyond a reasonable doubt did not involve an
unreasonable applicationof these precedents. Theunderlyingdam
of condtitutional error was raised and fully briefed below, and no
unfairmess will result from this Court peforming a merits
determination.?

Garceau assarts that it is a fact-laden inquiry requiring
remand due to the lower court’'s familiarity with the trid and
appellaterecord. On the contrary, under the correct application of
28 U.S.C. § 2254(d), the California Supreme Court’swell written
decison (Pet. App. 138, et seq.) must be reviewed under ahighly
deferentid standard and upheld unlessit is objectively unreasonable.
Woodford v. Visciotti, _ U.S. _, 123 S.Ct. 357, 360-61
(2002), per curium. Assging in the assessment of “objective
reasonableness’ is the fact that United States Digtrict Court Judge
Oliver W. Wanger dso found harmless error.  Furthermore, a
review of the decisons of the Cdifornia Supreme Court, federa
digtrict court, and Ninth Circuit, provided summaries of al of the
evidence rlevant to the harmlesserror analysis. (Pet. App. 1, 35,
105.) The requested andyss is much like this Court recently
performed inWoodford v. Visciotti, 123 S.Ct. 357 (determination
that state prgjudice determination on an ineffective assstance of
counsdl claim was objectively reasonable).

9. TheCdiforniaSupreme Court assumed without deciding
thisissue. (Pet. App. 141.) Of course, if agtate court conclusion
that the indructiond daim was not adue process violaionwould be
“objectively reasonable” under AEDPA then any harmless error
andysiswould aso be “objectively reasonable’ under AEDPA.
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CONCLUSION

The judgment of the court of apped's should be reversed.

Dated: January 10, 2003
Respectfully submitted,
BILL LOCKYER
Attorney Genera of the State of California
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Chief Assistant Attorney Generd
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Senior Assistant Attorney General
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Deputy Attorney Genera

JANIS SHANK McLEAN
Supervising Deputy Attorney General
Counsel of Record

Counsd for Peitioner
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APPENDI X

RULE 190. PETITIONSFOR HABEAS CORPUS AND
MOTIONS PURSUANT TO 28 U.S.C. § 2255

(a) Scopeof ThisRule. All petitionsfor writs of habeas corpus
pursuant to 28 U.S.C. § 2254 and motions filed pursuant to 28
U.S.C. 82255 dhdl be subject to the provisons of this Rule unless
otherwise ordered by the Court.

(b) Form of Petitions and Motions. The petition or motion
ghdl be printed in ink or typewritten, and signed under pendty of
perjury, and, if presented in propria persona, upon the form and in
accordance withthe ingructions approved by the Court. Copies of
the forms and ingtructions shall be supplied by the Clerk upon
request. In the event a petition or motion is submitted that isnot in
the proper form, the Clerk shdl forthwith mail the proper formand
indructions to the person submitting the petition or making the
moation.

(¢) Filing. Petitionsand motions shall be addressed to the Clerk
of the United States Didtrict Court for the Eastern Digtrict of
Cdifornia, 650 Capitol Mdl, Sacramento, Cdlifornia 95814, or
1130 “O” Street, Fresno, California 93721, according to L.R.
120(b). Petitioners shall send to the Clerk an origina and two
copies of the completed petition or motion. No petition or motion
shall be addressed to an individual Judge or Magisirate Judge.

(d) Assgnment. Petitions shall be assigned by the Clerk
pursuant to L.R. 122, provided that motions under 28 U.S.C. §
2255 shdll, if possible, be assigned to the sentencing Judge or
Magigtrate Judge. If, inthe same matter in this Court, the petitioner
has previoudy filed a petition for relief or for a stay of enforcement,
the new petition shal be assigned to the Judge or Magistrate Judge



who considered the prior matter.

(e) Contents.
(1) All petitions by state prisoners shal state with specificity that
al issuesraised in the petition, either:

(A) have been raised before dl gate tribunds in which the
issues could be heard, to the exhaustion of petitioner’'s dtate
remedies; or

(B) have not been raised before al gtate tribunasin which the
issues could be heard, in which case the petition shal dso st forth
al facts which judtify the failure to exhaust state remedies.

(2) All petitions shdl state whether or not petitioner has
previoudy sought rdlief arisng out of the same matter from this
Court or any other federd court, together with the ruling and
reasons given for denid of relief.

(3) In acapita case the petition shdl set forth any scheduled
execution date.

(f) Where Relief Granted. If relief is granted onapetitionof a
date prisoner, or if any stay of execution of state court judgment is
issued by the Court, the Clerk gndl forthwith notify the state
authority having jurisdiction over the prisoner of the action taken.

Eff. Dec. 19, 1994

RULE 191. SPECIAL REQUIREMENTSFOR HABEAS
CORPUS PETITIONS INVOLVING THE DEATH
PENALTY

(@ Applicability. ThisRule shdl govern the procedures for a
firgt petition for awrit of habeas corpus filed pursuant to 28 U.S.C.
§ 2254 inwhich a petitioner seeks relief from ajudgment imposing
the penalty of deeth. A subsequent filing relating to a particular
petition may be deemed a fird petition under these Rules if the



origind filing was not dismissed on the merits. The application of
this Rule may be modified by the Judge or Magistrate Judge to
whom the petition is assigned. These Rules shdl supplement the
Rules Governing § 2254 Cases and do not in any regard ater or
supplant those rules.

(b) Notices From California Attorney General. The
Cdifornia Attorney General shdl send to the Clerk (1) prompt
notice whenever the Cdifornia Supreme Court &firms a sentence of
death; (2) at least onceamonth, alist of scheduled executions; and
(3) at least once a month, alis of the desath penalty appedls pending
before the Cdifornia Supreme Court.

(¢) Notice From Petitioner’s Counsel. Whenever counsdl
determines that a petition will be filed in this Court, counsd shdll
promptly file with the Clerk and serve on the Cdifornia Attorney
Generd awrittennotice of counsd’ sintention to file a petition. The
notice shall gate the name of the petitioner, the didrict in which the
petitioner was convicted, the place of petitioner’ sincarceration, and
the status of petitioner’ s state court proceedings. The notice isfor
the information of the Court only, and the falure to file the notice
shdl not preclude the filing of the petition.

(d) Counsd.

(1) Appointment of Counsel. Each indigent petitioner shdl be
represented by counsel unless petitioner has clearly eected to
proceed pro se and the Court is sdisfied, after hearing, that
petitioner’ s dection isintelligent, competent and voluntary. Unless
petitioner is represented by retained counsal, counsel shall be
gppointed in every case a the earliest practicabletime. A pand of
attorneys qudified for gppointment in death penalty cases will be
certified by a sdlection board appointed by the Chief Judge. This
board will cons st of afederd defender, amember of the Cdlifornia
Appdlae Project (CAP), a member of the State Bar, and a



representative of the state public defender.

When a death judgment is affirmed by the Cdifornia Supreme
Court and any subsequent proceedings in the state courts have
concluded, Cdifornia Appellate Project will forwardto the selection
board the name of dtate appdlate counsd and, if counsd is willing
to continue representation on federal habeas corpus, Cdifornia
Appdlate Project’ seva uation of counsd’ sperformanceinthe state
courts, and recommendation on whether counsd should be
gppointed in federa court.

If state gppellate counsd is available to continue representation
into the federa courts, and counsd is deemed qudifiedto do so by
the sdection board, there is a presumption in favor of continued
representationexcept whenstate appel late counsel was a socounsel
atrid.

In light of this presumption, it is expected that appointed counsel
who iswilling to continue representationand who has been certified
by the selection board as qudified to do so, would ordinarily filea
motion for gppointment of counse on behdf of his or her dient
together with the dient's federal habeas corpus petition. If,
however, counsd for any reason wishes to confirm gppointment
before preparing the petition, counsel may move for gppointment as
described above, before filing the petition.

If state appellate counsdl isnot availableto represent petitioner on
federal habeas corpus or if gppointment of state appel late counsal
would be inappropriate for any reason, the Court shall appoint
counsel upon gpplication of petitioner. The Clerk shdl have
avalable forms for such gpplication. Counsel shall be appointed
fromthe panel of qudlified attorneys certified by the selectionboard.
Either Cdifornia Appdlae Project or the sdection board may
suggest one or more counse for gppointment. The Court may adso
request suggestionfromCaifornia A ppellate Project or the selection
board. If application for appointed counsd is made before a
petition is filed, the application shall be assigned to a Judge and



Magigtrate Judge in the same manner that a petition would be
assigned, and counsdl shdl be gppointed by the Magistrate Judge.
The Judge and Magisirate Judge so assigned shdl be the Judge and
Magigtrate Judge assigned when counsd files a petition for writ of
habeas corpus.

(2) Second Counsel. Appointment and compensation of second
counsel shdl be governed by Section 2.11 of Volume VII of the
Guide to Judiciary Policies and Procedures, Appointment of
Counsd in Crimind Cases.

(e) Filing. Petitions asto which venue liesinthis Didrict shdl be
filedinaccordance withLocal Rules120 and 190. Petitionsshdl be
filledinby printingor typewriting. Intheaterndtive, the petition may
be in alegible typewritten or written form which contains al of the
information required by that form. All petitions (1) shdl date
whether petitioner hasprevioudy sought rdlief arising out of the same
matter from this Court or any other federa court, together withthe
ruling and reasons given for denid of rdief; (2) shal set forth any
scheduled execution date; and (3) shdl contain the wording in full
capsand underscored“DEATH PENAL TY CASE” directly under
the case number on each pleading. Anorigind and three (3) copies
of the petition shdl be filed by counsel for petitioner. A pro se
petitioner need file only the origina. No filing feeis required.

The Clek will immediatdy notify the Cdifornia Attorney
Generd’ s Office when a petition isfiled.

When apetition isfiled by a petitioner who was convicted outside
of this Digtrict, the Clerk will immediatdly advise the Clerk of the
Didtrict in which the petitioner was convicted.

(f) Assignment to Judges. Notwithstanding the genera
assignment plan of this Court, petitions shdl be assgned to Judges
of the Court as follows (1) the Clerk shall establish a separate
category for these petitions, to be designated with the title “ Capital
Cas’; (2) dl active Judges of this Court shall participate in the



assgnments, (3) petitions in the Capital Case category shal be
assigned blindly and randomly by the Clerk to each of the active
Judges of the Court; (4) if the assgned Judge hasfiled a Certificate
of Unavailability with the Clerk which isin effect on the date of the
assgnment, a new random assgnment will be made to another
Judge immediately; (5) if a petitioner has previoudy sought relief in
this Court with respect to the same conviction, the petition will be
assigned to the Judge who was assigned to the prior proceeding;
and (6) pursuant to 28 U.S.C. 8§ 636(b)(1)(B), and not inconsstent
with law, Magistrate Judges may be designated by the Court to
perform al duties under these Rules, induding evidentiary hearings

(9) Transfer of Venue. Subject tothe provisonsof 28 U.S.C.
§ 2241(d), it is the policy of this Court that a petition should be
heard in the Didtrict inwhich petitioner was convicted rather than in
the Didrict of petitioner’s present confinement.

If an order for the transfer of venue is made, the Judge will
order agtay of execution which shdl continue until such time asthe
transferee court acts upon the petition or the order of stay. The
issuance of agtay in the transferee court shal be determined under
paragraph (h) of this Rule,

(h) Staysof Execution.

(1) Say Pending Final Disposition. Uponthefiling of ahabeas
corpus petition, unlessthe petition is patently frivolous, the Didrict
Court shdl issue astay of execution pending find dispostion of the
matter.

(2) Temporary Stay for Appointment of Counsel. Where
counsdl instatecourt proceedings withdraws at the conclusonofthe
gtate court proceedings or is otherwise not available or quaifiedto
proceed, the sdlection board will designate an attorney from the
pane who will asss an indigat petitioner in filing pro se
goplications for appointment of counsel and for temporary stay of
execution. Upon the filing of this application, the Court shal issue



atemporary stay of executionand gppoint counsel fromthe panel of
attorneys certified for gppointment. Thetemporary stay will remain
in effect for forty-five (45) days unless extended by the Court.

(3) Temporary Say for Preparation of the Petition. Where
counsel new to the case is appointed, upon counsel’ s applicationfor
atemporary stay of execution accompanied by a specification of
nonfrivolous issues to be raised in the petition, the Court shall issue
a temporary stay of execution unless no nonfrivolous issues are
presented. Thetemporary stay will remainin effect for one hundred
twenty (120) days to alow newly appointed counse to prepare and
filethe petition. Thetemporary stay may be extended by the Court
upon a subsequent showing of good cause.

(4) Temporary Stay for Transfer of Venue. (See paragraph
©N

(5) Temporary Say for Unexhausted Claims. If the petition
indicates that there are unexhausted claims for which a state court
remedy is dill available, petitioner will be granted a sixty (60) day
dtay of execution inwhichto seek afurther stay fromthe state court
in order to litigate the unexhausted daimsin state court. During the
proceedings in state court, the proceedings on the petition will be
stayed. After the state court proceedings have been completed,
petitioner may amend the petition with respect to the newly
exhausted claims.

(6) Stay Pending Appeal. If the petition is denied and a
certificate of probable cause for appedl is issued, the Court will
grant agtay of execution which will continue in effect until the court
of appedl s acts upon the appeal or the order of Stay.

(7) Notice of Stay. Upon the granting of any stay of execution,
the Clerk will immediately notify the warden of San Quentin Prison
and the Cdifornia Attorney General. The Cdifornia Attorney
Generd dhdl ensure that the Clerk has a twenty-four (24) hour
telephone number to the warden.

() Proceduresfor ConsderingthePetition. Unlessthe Judge



summaily dismisses the petition under Rule 4 of the Rules
Governing § 2254 Cases, the fallowing schedule and procedures
shdl apply subject to modification by the Court. Requests for
enlargement of any time period in this Rule shal comply with the
applicable Local Rules of the Court.

(1) Respondent shall as soon as practicable, but in any event on
or before twenty (20) days from the date of service of the petition,
lodge with the Court the following: (A) transcripts of the Sate trid
court proceedings,; (B) appellant’ sand respondent’ s briefs ondirect
apped to the Cdifornia Supreme Court, and the opinion or orders
of that Court; (C) petitioner’s and respondent’s briefsin any state
court habeas corpus proceedings, and dl opinions, orders and
transcripts of such proceedings,; (D) copiesof dl pleadings, opinions
and ordersin any previous federa habeas corpus proceeding filed
by petitioner which arose from the same conviction; and (E) an
index of dl materials described in paragraphs (A) through (D)
above. Such materidsareto be marked and numbered so that they
can be uniformly cited. Respondent shdl serve this index upon
counsd for petitioner.

If any itemsidentified in paragraphs (A) through (D) above are not
available, respondent shdl statewhen, if at dl, such missng materia
can be lodged.

(2) If counsd for petitioner claims that respondent has not
complied with the requirements of paragraph (1), or if counsd for
petitioner does not have copies of dl the documents|odged withthe
Court in writing, with a copy to respondent, counsel for petitioner
gdl immediately notify the Court in writing, with a copy to
respondent. Copies of any missng documents will be provided to
counsd for petitioner by the Court.

(3) Respondent shdl file an answer to the petition with
accompanying pointsand authoritieswithinthirty (30) days fromthe
date of sarvice of the petition. Respondent shal include in the
answer the mattersdefined inRule 5 of the Rules Governing § 2254
Cases and shdl attach any other rdevant documents not already



filed or lodged.

(4) Within thirty (30) days after respondent hasfiled the answer,
petitioner may file atraverse.

(5) No discovery shdl be had without leave of the Court.

(6) Any request for an evidentiary hearing by ether party shal be
made withinfifteen(15) days fromthe filing of the traverse, or within
fifteen (15) days from the expiration of the time for filing the
traverse. The request shdl include a specification of which factua
issuesrequirea hearing and a summary of what evidence petitioner
proposesto offer. Any opposition to the request for an evidentiary
hearing shdl be made within fifteen (15) days from thefiling of the
request. The Court will then give due consderation to whether an
evidentiary hearing will be held.

() Evidentiary Hearing. If an evidentiary hearing isheld, the
Court will order the preparation of atranscript of the hearing, which
is to be immediately provided to petitioner and respondent for use
in briefing and argument. Upon the preparation of thetranscript, the
Court may establish a reasonable schedule for further briefing and
argument of the issues consdered at the hearing.

(k) Rulings. The Court’srulings may beinthe formof awritten
opinion which will befiled, or in the form of an oral opinion on the
record inopen court, whichshal be promptly transcribed and filed.

The Clerk will immediately notify the warden of San Quentin
Prison and the Cdifornia Attorney General whenever rdief is
granted on a petition.

The Clerk will immediately natify the Clerk of the United States
Court of Appedls for the Ninth Circuit by telephone of (1) the
issuance of afind order denying or dismissng a petition without a
certificate of probable cause for apped, or (2) the denid of astay
of execution.

When a notice of apped is filed, the Clerk will transmit the
appropriate documents to the United States Court of Appealsfor
the Ninth Circuit immediately.

Eff. Dec. 19, 199%4.
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