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$GDUDQG� &RQVWUXFWRUV�� ,QF�� Y�� 3HQD�� ���� 8�6��

��������������������������������������������������������������������� ���

%RDUG� RI� 7UXVWHHV� RI� 8QLYHUVLW\� RI� $ODEDPD� Y��

*DUUHWW������8�6�����������������������������������������������

&LW\�RI�%RHUQH�Y��)ORUHV������8�6������������ �������SDVVLP�

&LW\� RI� 5RPH� Y�� 8QLWHG� 6WDWHV�� ���� 8�6�� ����

������������������������������������������������������������������������ ���

&OHEXUQH� Y�� &OHEXUQH� /LYLQJ� &HQWHU�� ,QF��� ����

8�6��������������������������������������������������������������� ���

)URQWLHUR�Y��5LFKDUGVRQ������8�6������������ ������� �������

)XOOLORYH�Y��.OXW]QLFN������8�6������������ ����������������

.DW]HQEDFK�Y��0RUJDQ������8�6������������ ��������� ���

.D]PLHU� Y�� :LGPDQQ�� ���� )��G� ���� ��WK� &LU��

����� ��������������������������������������������������������������������������

.LPHO� Y�� )ORULGD� %G�� RI� 5HJHQWV�� ���� 8�6�� ���

������������������������������������������������������������������������SDVVLP�

-�(�%�� Y�� $ODEDPD� H[� UHO�� 7�%��� ���� 8�6�� ����

�������������������������������������������������������������������������������

0HWUR�%URDGFDVWLQJ�� ,QF�� Y��)&&�� ����8�6�� ����

������������������������������������������������������������������������ ������

0LVVLVVLSSL�8QLYHUVLW\�IRU�:RPHQ�Y��+RJDQ������

8�6��������������������������������������������������������������� �������

2UHJRQ�Y��0LWFKHOO������8�6������������ ����������������������

3HUVRQQHO� $GPLQLVWUDWRU� RI� 0DVVDFKXVHWWV� Y��

)HHQH\������8�6������������ ������������������������������ ���

5LFKPRQG� Y�� -�$�� &URVRQ� &R��� ���� 8�6�� ����

�����������������������������������������������������������������������������

6RXWK� &DUROLQD� Y�� .DW]HQEDFK�� ���� 8�6�� ����

������������������������������������������������������������������������ ��

8QLWHG�6WDWHV�Y��9LUJLQLD������8�6������������ ������ �������
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7$%/(�2)�$87+25,7,(6²&RQWLQXHG�

&2167,787,21�$1'�67$787(6�� 3DJH�

8�6��&RQVWLWXWLRQ��

)RXUWHHQWK�$PHQGPHQW���� ��������������������������������SDVVLP�

)RXUWHHQWK�$PHQGPHQW���� ��������������������������������SDVVLP�

$JH� 'LVFULPLQDWLRQ� LQ� (PSOR\PHQW� $FW�� ���

8�6�&���������HW�VHT���������������������������������������������

$PHULFDQV� ZLWK� 'LVDELOLWLHV� $FW�� ��� 8�6�&���

���������HW�VHT� �������������������������������������������������������

&LYLO� 5LJKWV� $FW� RI� ������ 7LWOH� 9,,�� ��� 8�6�&���

������H��HW��VHT���������������������������������������������������� ���

)DPLO\� DQG� 0HGLFDO� /HDYH� $FW� ������D�����&���

���8�6�&���������D�����&� ����������������������������������SDVVLP�
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7KH� $PHULFDQ� )HGHUDWLRQ� RI� /DERU� DQG� &RQJUHVV� RI�

,QGXVWULDO� 2UJDQL]DWLRQV� �$)/�&,2��� D� IHGHUDWLRQ� RI� ���

QDWLRQDO� DQG� LQWHUQDWLRQDO� ODERU� RUJDQL]DWLRQV� ZLWK� D� WRWDO�

PHPEHUVKLS� RI� DSSUR[LPDWHO\� ��� PLOOLRQ� ZRUNLQJ� PHQ� DQG�

ZRPHQ�� ILOHV� WKLV� EULHI� DPLFXV� FXULDH� LQ� VXSSRUW� RI�

UHVSRQGHQWV�ZLWK�WKH�FRQVHQW�RI�WKH�SDUWLHV�DV�SURYLGHG�IRU�LQ�

WKH�5XOHV�RI�WKLV�&RXUW�
�
�

6800$5<�2)�$5*80(17�

,Q�WKLV�FDVH��WKH�3HWLWLRQHUV�FKDOOHQJH�&RQJUHVV¶�)RXUWHHQWK�

$PHQGPHQW� �� �� DXWKRULW\� WR� HQDFW� �����D�����&�� RI� WKH�

)DPLO\� DQG� 0HGLFDO� /HDYH� $FW� RI� ����� �)0/$��� ZKLFK�

UHTXLUHV� HPSOR\HUV²LQFOXGLQJ� 6WDWH� HPSOR\HUV²WR� JUDQW�

ZRUNHUV����ZHHNV�RI� DQQXDO� OHDYH� WR� FDUH� IRU� D� VHULRXVO\� LOO�

IDPLO\� PHPEHU�� � 7KDW� FKDOOHQJH� UHVWV� RQ�&LW\� RI� %RHUQH� Y��

)ORUHV�� ���� 8�6�� ���� �������� DQG� RQ� WKH� FODLP� WKDW� LQ� WKLV�

LQVWDQFH� &RQJUHVV� KDV� JRQH� EH\RQG� WKH� OLPLW� VWDWHG� WKHUH��

RQ� LWV�����SRZHU� WR�HQIRUFH� WKH�SURYLVLRQV�RI� WKH�)RXUWHHQWK�

$PHQGPHQW��

7KH� EDVLF� &LW\� RI� %RHUQH� TXHVWLRQ� LV� ZKHWKHU� &RQJUHVV¶�

HQDFWPHQW� LV� DGGUHVVHG� WR� D� FODVV� RI� EHKDYLRU� PDGH� XQFRQ��

VWLWXWLRQDO� E\� )RXUWHHQWK� $PHQGPHQW� �� �� RU� WR� D� FODVV� RI�

EHKDYLRU�PDGH�XQODZIXO�E\�&RQJUHVV�WKDW�LV�GLIIHUHQW�LQ�NLQG�

DQG� LQ� LWV� GLPHQVLRQV� IURP� WKH� EHKDYLRU� PDGH� XQFRQVWLWX��

WLRQDO�E\�WKH�)RXUWHHQWK�$PHQGPHQW���,Q�.LPHO�Y��)ORULGD�%G��

RI� 5HJHQWV�� ���� 8�6�� ��� �������� DQG� %RDUG� RI� 7UXVWHHV� RI�

8QLYHUVLW\�RI�$ODEDPD�Y��*DUUHWW������8�6������ �������� WKLV�

&RXUW�XQGHUWRRN�WKLV�)RXUWHHQWK�$PHQGPHQW�����LQTXLU\�ZLWK�

����������������������������������������������
��1R FRXQVHO IRU D SDUW\ DXWKRUHG WKLV EULHI DPLFXV FXULDH LQ ZKROH RU

LQ SDUW� DQG QR SHUVRQ RU HQWLW\� RWKHU WKDQ WKH DPLFXV� PDGH D PRQHWDU\

FRQWULEXWLRQ WR WKH SUHSDUDWLRQ RU VXEPLVVLRQ RI WKLV EULHI�
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UHJDUG� WR� WKH� $JH� 'LVFULPLQDWLRQ� LQ� (PSOR\PHQW� $FW�

�$'($��DQG�WKH�$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW��$'$��DQG�

FRQFOXGHG� WKDW� WKDW� LQ� ERWK� LQVWDQFHV� WKH� HQDFWPHQW�ZDV� QRW�

SURSHU�����OHJLVODWLRQ��

7KH�3HWLWLRQHUV�UHO\�XSRQ�.LPHO�DQG�*DUUHWW�KHUH��EXW�WKRVH�

GHFLVLRQV� SURYLGH� QR� VXSSRUW� IRU� WKHLU� FKDOOHQJH� WR� )0/$��

������D�����&��� �.LPHO�DQG�*DUUHWW�KROG� WKDW� WKH�$'($�DQG�

WKH� $'$� ZHUH� QRW� DSSURSULDWH� )RXUWHHQWK� $PHQGPHQW� �� ��

HQDFWPHQWV�EHFDXVH�ERWK�ZHUH�DGGUHVVHG�QRW�WR�HODERUDWLQJ�D�

)RXUWHHQWK� $PHQGPHQW� SURKLELWLRQ� EXW� WR� GHILQLQJ� D� QHZ��

GLVWLQFW��VWDWXWRU\�SURKLELWLRQ���7KH�.LPHO�DQG�*DUUHWW�&RXUWV��

DIWHU� UHYLHZLQJ� WKH� UHOHYDQW� )RXUWHHQWK� �� �� SUHFHGHQWV��

FRQFOXGHG� WKDW��RQ�D�FRUUHFW�XQGHUVWDQGLQJ�RI� WKH�)RXUWHHQWK�

$PHQGPHQW�ODZ��WKH�$'($�DQG�WKH�$'$��LQ�WKHLU�WHUPV�DQG�

LQ� WKHLU� OLNHO\� DSSOLFDWLRQV��ZHUH�QRW�GLUHFWHG� DJDLQVW� D�FODVV�

RI� EHKDYLRU� PDGH� XQFRQVWLWXWLRQDO� E\� WKH� )RXUWHHQWK�

$PHQGPHQW� EXW� UDWKHU� DJDLQVW� FODVVHV� RI� EHKDYLRU� PDGH�

XQODZIXO� E\� &RQJUHVV� WKDW� DUH� QRW� XQODZIXO� XQGHU� WKH�

)RXUWHHQWK�$PHQGPHQW��

:KLOH�WKH�$'($�DQG�WKH�$'$�ZHUH�DGGUHVVHG�WR�DJH�DQG�

GLVDELOLW\�GLVFULPLQDWLRQ��)0/$�������D�����&�� LV�DGGUHVVHG�

WR� WKH� YHU\� GLIIHUHQW� PDWWHU� LQ� )RXUWHHQWK� $PHQGPHQW� �� ��

WHUPV�RI�³UHPHG\>LQJ@�DQG�SUHYHQW>LQJ@�XQFRQVWLWXWLRQDO�JHQ��

GHU� GLVFULPLQDWLRQ�´� LQ� SDUWLFXODU� JHQGHU� GLVFULPLQDWLRQ� WKDW�

UHVWV� RQ� WKH� VWHUHRW\SH� WKDW� ³ZRPHQ� �� �� �� KDY>H@� WKH� SULPDU\�

UHVSRQVLELOLW\�IRU�IDPLO\�FDUHWDNLQJ´�DQG�DUH��IRU�WKDW�UHDVRQ��

³OHVV� DWWUDFWLYH� MRE� FDQGLGDWHV� WKDQ� PHQ�´� 3HW�� $SS�� ��D�

�HPSKDVLV�DGGHG����$QG��ZKLOH�WKHUH�LV�QR�)RXUWHHQWK�$PHQG��

PHQW�����SURKLELWLRQ�RQ�DJH�DQG�GLVDELOLW\�GLVFULPLQDWLRQ��DV�

VXFK�� XQGHU� WKLV� &RXUW¶V� LQWHUSUHWDWLRQ� RI� WKH� )RXUWHHQWK�

$PHQGPHQW�� JRYHUQPHQW� DFWLRQV� WKDW� UHVW� RQ� JHQGHU� VWHUHR��

W\SHV�� OLNH� WKRVH� WKDW� UHVW� RQ� UDFLDO� VWHUHRW\SHV�� DUH� XQFRQ��

VWLWXWLRQDO��DV�VXFK��

�
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7KDW� WKLV� &RXUW� KDV� VR� FRQVWUXHG� )RXUWHHQWK� $PHQGPHQW��

�� �� JRHV� WR� WKH� HVVHQFH� RI� WKH� &LW\� RI� %RHUQH� TXHVWLRQ�

SUHVHQWHG�KHUH���*LYHQ�WKH�VFRSH�DQG�QDWXUH�RI�WKH�)RXUWHHQWK�

$PHQGPHQW�SURKLELWLRQ�RQ�JHQGHU�VWHUHRW\SH�GLVFULPLQDWLRQ��

FRQJUHVVLRQDO� HQDFWPHQWV� DLPHG� DW� UHPHG\LQJ� RU� SUHYHQWLQJ�

VXFK� GLVFULPLQDWLRQ� DUH� PRVW� FHUWDLQO\� QRW� HQDFWPHQWV� WKDW�

³HIIHFW� D� VXEVWDQWLYH� UHGHILQLWLRQ� RI� WKH� )RXUWHHQWK� $PHQG��

PHQW�´� .LPHO�� ���� 8�6�� DW� ���� EXW� UDWKHU� HQDFWPHQWV� WKDW��

XQGHU� WKLV� &RXUW¶V� LQWHUSUHWDWLRQ� RI� WKH� )RXUWHHQWK� $PHQG��

PHQW��HIIHFWXDWH�³WKH�KHDUW�RI�WKH�&RQVWLWXWLRQ¶V�JXDUDQWHH�RI�

HTXDO� SURWHFWLRQ�´� � -�(�%�� Y�� $ODEDPD� H[� UHO� 7�%��� ����8�6��

����� �������� ������� �.HQQHG\�� -��� FRQFXUULQJ��� TXRWLQJ�

0HWUR�%URDGFDVWLQJ�� ,QF�� Y��)&&������8�6����������� �������

�2¶&RQQRU��-���GLVVHQWLQJ���

7KDW� FRQFOXVLRQ� EULQJV� LQWR� SOD\� WKH� ZHOO�VHWWOHG� UXOH��

WKDW� &RQJUHVV� KDV� )RXUWHHQWK� $PHQGPHQW� �� �� DXWKRULW\��

WR� HIIHFWXDWH� WKH� )RXUWHHQWK� $PHQGPHQW� �� �� JXDUDQWHHV��

DJDLQVW� UDFLDO� RU� JHQGHU� GLVFULPLQDWLRQ� WKURXJK� D� OHJLVODWLYH�

³DSSURDFK�WR�WKH�SUREOHP�>WKDW@�LV�D�UDWLRQDO�RQH�´�2UHJRQ�Y��

0LWFKHOO������8�6������������������ �2SLQLRQ�RI�6WHZDUW�� -�����

$QG��DV�WKLV�&RXUW�KDV�UHFRJQL]HG��RQH�VXFK�UDWLRQDO�DSSURDFK�

LV�WR�³DGRSW�SURSK\ODFWLF�UXOHV�WR�GHDO�ZLWK�������VLWXDWLRQV´�WKDW�

³WKUHDWHQ� >)RXUWHHQWK� $PHQGPHQW@� SULQFLSOHV� RI� HTXDOLW\�´��

5LFKPRQG� Y�� -�$�� &URVRQ� &R��� ���� 8�6�� ����� ���� ���������

)0/$� �� ����D�����&�� LV� MXVW� VXFK� OHJLVODWLRQ� LQ� WKDW� LW�

³FRXQWHUDFW>V@� WKH� YDULRXV� SUREOHPV� IRU� JHQGHU� HTXDOLW\� LQ�

SXEOLF�DQG�SULYDWH�ZRUNSODFHV�FUHDWHG�E\�ZRUNSODFH�SROLFLHV�

WKDW� UHIOHFW� WUDGLWLRQDO�� IRUPHUO\� VWDWH�VXSSRUWHG� DVVXPSWLRQV�

DERXW� JHQGHU� UROHV� LQ� WKH� GRPHVWLF� DQG� SXEOLF� VSKHUHV´� DQG�

³GHWHU>V@� IXWXUH� LQWHQWLRQDO� GLVFULPLQDWLRQ� DJDLQVW� ZRPHQ�

EDVHG�RQ�WKRVH�VDPH�VWHUHRW\SHV�´��3HW��$SS����D��

$5*80(17�

7KH�FRQIOLFWLQJ�RSLQLRQV�RI�WKH�)LIWK�&LUFXLW�LQ�.D]PLHU�Y��

:LGPDQQ�� ����)��G� ���� �������� DQG� RI� WKH�1LQWK�&LUFXLW� LQ�

WKLV� FDVH� IUDPH� WKH� TXHVWLRQ� SUHVHQWHG� KHUH�� YL]��� ZKHWKHU�
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&RQJUHVV� KDV� )RXUWHHQWK�$PHQGPHQW� ���� DXWKRULW\� WR� HQDFW�

�����D�����&��RI�WKH�)DPLO\�DQG�0HGLFDO�/HDYH�$FW�RI������

�)0/$���ZKLFK�UHTXLUHV�HPSOR\HUV²LQFOXGLQJ�6WDWH�HPSOR\��

HUV²WR�JUDQW�ZRUNHUV����ZHHNV�RI�DQQXDO�OHDYH�WR�FDUH�IRU�D�

VHULRXVO\� LOO� IDPLO\� PHPEHU�� � :H�� WKHUHIRUH�� EHJLQ� E\�

RXWOLQLQJ� ILUVW� WKH� )LIWK� &LUFXLW¶V²DQG� WKHQ� WKH� 1LQWK�

&LUFXLW¶V²DQDO\VLV�RI�WKLV�TXHVWLRQ���:H�WKHQ�JR�RQ�WR�VKRZ�

WKDW� LW� LV� WKH� 1LQWK� &LUFXLW� GHFLVLRQ� KROGLQJ� WKDW� )0/$��

������D�����&�� LV� D� SURSHU� )RXUWHHQWK� $PHQGPHQW� ����

HQDFWPHQW²DQG�WKH�GLVVHQW�IURP�WKH�)LIWK�&LUFXLW¶V�.D]PLHU�

GHFLVLRQ²WKDW�UHVW�RQ�D�FRUUHFW�XQGHUVWDQGLQJ�RI�WKLV�&RXUW¶V�

)RXUWHHQWK�$PHQGPHQW�����MXULVSUXGHQFH��

��� �D�� � 7KH� )LIWK� &LUFXLW¶V�.D]PLHU� DQDO\VLV� UHVWV� RQ� WKH�

SURSRVLWLRQ� WKDW� D� VKRZLQJ� WKDW� WKH� )0/$� LV� ³UDWLRQDOO\�

UHODWHG� WR� GHWHUULQJ� VH[� GLVFULPLQDWLRQ´� LV� QRW� VXIILFLHQW� WR�

HVWDEOLVK� ³WKH� YDOLGLW\� RI� LWV� SXUSRUWHG� DEURJDWLRQ� RI� 6WDWH�

VRYHUHLJQ�LPPXQLW\�´������)��G�DW�������,QGHHG��WKH�.D]PLHU�

FRXUW� FRXOG� QRW� VHH� DQ\� UHOHYDQW� GLVWLQFWLRQ� LQ� WHUPV� RI�

&RQJUHVV¶� ���� DXWKRULW\� EHWZHHQ� OHJLVODWLRQ� DGGUHVVHG� WR�

JHQGHU� GLVFULPLQDWLRQ� DQG� OHJLVODWLRQ� DGGUHVVHG� WR� DJH�

GLVFULPLQDWLRQ�� � ,G�� � ,Q� WKH� )LIWK� &LUFXLW¶V� YLHZ�� ZKDW� LV�

UHTXLUHG��WR�VXVWDLQ�WKH�)RXUWHHQWK�$PHQGPHQW�����YDOLGLW\�RI�

DQ\� DQG� DOO� NLQGV� RI� DQWL�GLVFULPLQDWLRQ� OHJLVODWLRQ� LV� D�

³OHJLVODWLYH� UHFRUG´� WKDW� ³FRQWDLQV� HYLGHQFH� RI� DFWXDO�

FRQVWLWXWLRQDO�YLRODWLRQV�E\�WKH�6WDWHV�VXIILFLHQW�WR�MXVWLI\�WKH�

IXOO� VFRSH�RI� WKH� VWDWXWH¶V�SURYLVLRQV�´� � ,G�� DW����� �HPSKDVLV��

LQ�RULJLQDO���

$SSO\LQJ� WKLV� ³VWULQJHQW� VWDQGDUG� RI� UHYLHZ�´� WKH� )LIWK�

&LUFXLW� KHOG� WKDW� ³>W@KH�PHUH� LQYRFDWLRQ� E\�&RQJUHVV� RI� WKH�

VSHFWHU�RI�VH[�GLVFULPLQDWLRQ�������LV�LQVXIILFLHQW�WR�VXSSRUW�WKH�

YDOLGLW\� RI� OHJLVODWLRQ� XQGHU� 6HFWLRQ� ��� DW� OHDVW� ZKHQ� WKH�

VWDWXWH� DW� LVVXH� SURKLELWV� WKH� 6WDWHV� IURP� HQJDJLQJ� LQ� D�

VLJQLILFDQW� DPRXQW� RI� FRQGXFW� WKDW� LV� FRQVWLWXWLRQDO�´� � ����

)�G�� DW� ����� � ,W� LV� GLVSRVLWLYH�� VDLG� WKH� .D]PLHU� PDMRULW\���

WKDW� ³LQ� HQDFWLQJ� WKH� )0/$��&RQJUHVV� LGHQWLILHG� QR� SDWWHUQ��
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RI� GLVFULPLQDWLRQ� E\� WKH� 6WDWHV� ZLWK� UHVSHFW� WR� WKH� JUDQWLQJ��

RI� HPSOR\PHQW� OHDYH� IRU� WKH� SXUSRVH� RI� SURYLGLQJ� IDPLO\�

FDUH�´�,G��

�E�� � %\� FRQWUDVW�� LQ� WKH� 1LQWK� &LUFXLW¶V� YLHZ�� WKH� )0/$��

������D�����&�¶V� IRFXV� RQ� ³UHPHG\>LQJ@� DQG� SUHYHQW>LQJ@�

XQFRQVWLWXWLRQDO� JHQGHU� GLVFULPLQDWLRQ�´� 3HW�� $SS�� ��D²DV�

RSSRVHG� WR� UHPHG\LQJ� DQG� SUHYHQWLQJ� DJH� RU� GLVDELOLW\�

GLVFULPLQDWLRQ²LV� WKH�NH\� WR�DVVHVVLQJ� LWV�YDOLGLW\�XQGHU� WKH�

)RXUWHHQWK� $PHQGPHQW� ����
�
� � 7KDW� LV� VR�� EHFDXVH� ³VWDWH�

VSRQVRUHG� JHQGHU� GLVFULPLQDWLRQ� >DV� RSSRVHG�� IRU� H[DPSOH���

WR� DJH� RU� GLVDELOLW\� GLVFULPLQDWLRQ@� LV� SUHVXPSWLYHO\�

XQFRQVWLWXWLRQDO�´��,G��DW���D��

$V� WKH� FRXUW� EHORZ� SRLQWHG� RXW�� WKH� ³UHEXWWDEOH� SUH��

VXPSWLRQ� RI� XQFRQVWLWXWLRQDOLW\� IRU� VWDWH�VSRQVRUHG� JHQGHU�

GLVFULPLQDWLRQ�������FRQWUDVWV�VKDUSO\�ZLWK�WKH�WUHDWPHQW�RI�DJH�

DQG� GLVDELOLW\� FODVVLILFDWLRQV�� ZKLFK� DUH� VXEMHFW� WR� UDWLRQDO�

����������������������������������������������
�
7KH 1LQWK &LUFXLW IRXQG WKDW )0/$ � ����D�����&� DGGUHVVHV WKH

SUREOHP WKDW ³ZRPHQ DUH UHJDUGHG DV KDYLQJ WKH SULPDU\ UHVSRQVLELOLW\

IRU IDPLO\ FDUHWDNLQJ´ DQG� IRU WKDW UHDVRQ� DUH UHJDUGHG E\ HPSOR\HUV DV

³OHVV DWWUDFWLYH MRE FDQGLGDWHV WKDQ PHQ�´ 3HW� $SS� ��D �LQWHUQDO

TXRWDWLRQ PDUNV RPLWWHG�� 7KLV IRUP RI JHQGHU GLVFULPLQDWLRQ LQ

HPSOR\PHQW KDV D EDVLV LQ ³D ORQJ KLVWRU\ RI XQFRQVWLWXWLRQDO OHJLVODWLRQ

PDQGDWLQJ VWHUHRW\SLFDO IDPLO\ UROHV�´ ,G� 7KXV� ³E\ VHWWLQJ D JHQGHU�

QHXWUDO PLQLPXP VWDQGDUG IRU WKH JUDQWLQJ RI FDUHWDNLQJ OHDYH�´ LG�� LQ WKH

)0/$� ³&RQJUHVV DSSURSULDWHO\ VRXJKW WR FRXQWHUDFW WKH YDULRXV

SUREOHPV IRU JHQGHU HTXDOLW\ LQ SXEOLF DQG SULYDWH ZRUNSODFHV FUHDWHG E\

ZRUNSODFH SROLFLHV WKDW UHIOHFW WUDGLWLRQDO� IRUPHUO\ VWDWH�VXSSRUWHG

DVVXPSWLRQV DERXW JHQGHU UROHV LQ WKH GRPHVWLF DQG SXEOLF VSKHUHV´ DQG

³WR GHWHU IXWXUH LQWHQWLRQDO GLVFULPLQDWLRQ DJDLQVW ZRPHQ EDVHG RQ WKRVH

VDPH VWHUHRW\SHV�´ LG� DW ��D�

:H EHOLHYH WKDW WKH 1LQWK &LUFXLW¶V FKDUDFWHUL]DWLRQ RI )0/$

������D�����&� DV JHQGHU GLVFULPLQDWLRQ OHJLVODWLRQ LV HPLQHQWO\ FRUUHFW

DQG� LQ RUGHU WR FRQFHQWUDWH RQ WKH SURSHU DQDO\VLV RI WKH JHQHUDO )RXU�

WHHQWK $PHQGPHQW ��� TXHVWLRQ SUHVHQWHG E\ OHJLVODWLRQ DGGUHVVHG WR

JHQGHU GLVFULPLQDWLRQ� UDWKHU WKDQ PDNLQJ RXU RZQ SUHVHQWDWLRQ RQ )0/$

� ����D�����&� ZH PHUHO\ DVVRFLDWH RXUVHOYHV ZLWK WKH SUHVHQWDWLRQV RI WKH

5HVSRQGHQW DQG RI WKH 8QLWHG 6WDWHV RQ WKDW SRLQW�
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EDVLV� UHYLHZ�´� �3HW��$SS���D�� �$QG�� DV� LV� WUXH�RI� WKH� UHODWHG�

DUHD�RI� UDFH�GLVFULPLQDWLRQ��³WKH�KHLJKWHQHG�VFUXWLQ\� DSSOLHG�

WR� VWDWH�VSRQVRUHG� JHQGHU� GLVFULPLQDWLRQ� UHIOHFWV� MXGLFLDO�

UHFRJQLWLRQ�RI�WKH�IDFW�WKDW�SHUVRQV�ZKR�VXIIHU�GLVFULPLQDWLRQ�

RQ� WKH� EDVLV� RI� JHQGHU� KDYH� EHHQ� µVXEMHFWHG� WR� D� KLVWRU\� RI�

SXUSRVHIXO�XQHTXDO� WUHDWPHQW�¶´� �,G��DW���D��TXRWLQJ�.LPHO�Y��

)ORULGD�%G��RI�5HJHQWV������8�6�����������������

*LYHQ�WKH�VFRSH�DQG�QDWXUH�RI� WKH�)RXUWHHQWK�$PHQGPHQW�

���� JXDUDQWHHV� DJDLQVW� JHQGHU� GLVFULPLQDWLRQ� DQG� UDFH� GLV��

FULPLQDWLRQ�DQG�WKH�³KLVWRU\�RI�SXUSRVHIXO�XQHTXDO�WUHDWPHQW´�

LQ�YLRODWLRQ�RI� WKRVH�JXDUDQWHHV�� WKH�1LQWK�&LUFXLW�FRQFOXGHG�

WKDW� &RQJUHVV� KDV� )RXUWHHQWK� $PHQGPHQW� ���� DXWKRULW\� WR�

DGGUHVV� WKH� ³µ>G@LIILFXOW� DQG� LQWUDFWDEOH� SUREOHPV¶´� JHQGHU�

GLVFULPLQDWLRQ�SRVHV�E\� LPSOHPHQWLQJ�³µSRZHUIXO� UHPHGLHV�¶�

ZKLFK� PD\� LQFOXGH� µUHDVRQDEO\� SURSK\ODFWLF� OHJLVODWLRQ�¶´��

3HW�� $SS�� ��D�� TXRWLQJ� .LPHO�� ���� 8�6�� DW� ���� � � 7KXV�� LQ�

FRQWUDVW� WR� OHJLVODWLRQ� WKDW� LV� DLPHG� DW� UHPHG\LQJ� RU�

SUHYHQWLQJ� DJH� RU� GLVDELOLW\� GLVFULPLQDWLRQ�� ³VHFWLRQ� �� OHJLV��

ODWLRQ� WKDW� LV� LQWHQGHG� WR� UHPHG\� RU� SUHYHQW� JHQGHU�

GLVFULPLQDWLRQ� >OLNH� )0/$�������D�����&�@� LV� SUHVXPSWLYHO\�

FRQVWLWXWLRQDO�´�3HW��$SS���D��

��� �7KH�)LIWK�DQG�1LQWK�&LUFXLWV¶�ZKROO\�GLIIHUHQW�DQDO\WLF�

DSSURDFKHV�OHDG�XV�EDFN�WR� WKH�ODQJXDJH�DQG�VWUXFWXUH�RI� WKH�

)RXUWHHQWK�$PHQGPHQW� DQG� WR� D� GLUHFW� FRQVLGHUDWLRQ� RI� WKLV�

&RXUW¶V�)RXUWHHQWK�$PHQGPHQW�GHFLVLRQV��

6HFWLRQ���RI�WKH�)RXUWHHQWK�$PHQGPHQW�SURYLGHV�WKDW�³>Q@R�

6WDWH�VKDOO��������GHQ\�WR�DQ\�SHUVRQ�ZLWKLQ�LWV�MXULVGLFWLRQ�WKH�

HTXDO�SURWHFWLRQ�RI� WKH� ODZV�´� �$QG������SURYLGHV� WKDW�³>W@KH�

&RQJUHVV� VKDOO� KDYH� SRZHU� WR� HQIRUFH�� E\� DSSURSULDWH�

OHJLVODWLRQ�� WKH� SURYLVLRQV� RI� WKLV� >$PHQGPHQW@�´� � $V� WKLV�

&RXUW� UHDG� WKRVH�SURYLVLRQV� LQ�&LW\�RI�%RHUQH�Y��)ORUHV������

8�6�� ����� ���� �������� ���� RI� WKH� )RXUWHHQWK� $PHQGPHQW�

³LPSRVH>V@�VHOI�H[HFXWLQJ� OLPLWV�RQ�WKH�6WDWHV�´�ZKLOH� LQ������

³&RQJUHVV� >L@V� JUDQWHG� WKH� SRZHU� WR� PDNH� WKH� VXEVWDQWLYH�

FRQVWLWXWLRQDO�SURKLELWLRQV�DJDLQVW�WKH�6WDWHV�HIIHFWLYH�´�
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%\� LWV� WHUPV�� ³���� LV� DQ� DIILUPDWLYH� JUDQW� RI� SRZHU� WR�

&RQJUHVV�´�.LPHO������8�6��DW�����RI�D�SURWHDQ�QDWXUH�WKDW�WKH�

&RXUW� KDV� ³HTXDWHG� �� �� ��ZLWK� WKH�EURDG�SRZHUV� H[SUHVVHG� LQ�

WKH�1HFHVVDU\�DQG�3URSHU�&ODXVH��8�6��&RQVW���$UW��,�������FO��

���´�)XOOLORYH�Y��.OXW]QLFN������8�6���������������������$V�WKH�

&RXUW� DGGHG�� ³LQ� QR� RUJDQ� RI� JRYHUQPHQW�� VWDWH� RU� IHGHUDO��

GRHV�WKHUH�UHSRVH�D�PRUH�FRPSUHKHQVLYH�UHPHGLDO�SRZHU�WKDQ�

WKH� &RQJUHVV�� H[SUHVVO\� FKDUJHG� E\� WKH� &RQVWLWXWLRQ� ZLWK�

FRPSHWHQFH� DQG� DXWKRULW\� WR� HQIRUFH� HTXDO� SURWHFWLRQ�

JXDUDQWHHV�´��,G��DW�������7KXV��³>L@W�LV�IRU�&RQJUHVV�LQ�WKH�ILUVW�

LQVWDQFH� WR� µGHWHUPLQ>H@� ZKHWKHU� DQG� ZKDW� OHJLVODWLRQ� LV�

QHHGHG� WR� VHFXUH� WKH� JXDUDQWHHV� RI� WKH� )RXUWHHQWK� $PHQG��

PHQW�¶� DQG� LWV� FRQFOXVLRQV� DUH� HQWLWOHG� WR� PXFK� GHIHUHQFH���

.DW]HQEDFK� Y��0RUJDQ�� ����8�6��� DW� ����´� �&LW\� RI� %RHUQH��

����8�6��DW������

$W� WKH�VDPH�WLPH²DQG�WKLV� LV� WKH�SULPDU\�FRQFHUQ�KHUH²

³>D@V� EURDG� DV� FRQJUHVVLRQDO� HQIRUFHPHQW� SRZHU� LV�� LW� LV� QRW�

XQOLPLWHG�´� &LW\� RI� %RHUQH�� ���� 8�6�� DW� ���� �LQWHUQDO�

TXRWDWLRQ�PDUNV�DQG�FLWDWLRQ�RPLWWHG����7KH�FULWLFDO�OLPLW��VDLG�

WKH�&LW\�RI�%RHUQH�&RXUW��LV�WKDW�³&RQJUHVV¶�SRZHU�XQGHU������

�� �� �� H[WHQGV� RQO\� WR� µHQIRUF>LQJ@¶� WKH� SURYLVLRQV� RI� WKH�

)RXUWHHQWK�$PHQGPHQW�´� DQG� ³&RQJUHVV� GRHV� QRW� HQIRUFH� D�

FRQVWLWXWLRQDO�ULJKW�E\�FKDQJLQJ�ZKDW�WKH�ULJKW�LV�´��,G��DW������

,Q� RWKHU� ZRUGV�� &RQJUHVV� ³KDV� EHHQ� JLYHQ� WKH� SRZHU� µWR�

HQIRUFH�¶� QRW� WKH� SRZHU� WR� GHWHUPLQH� ZKDW� FRQVWLWXWHV� D�

FRQVWLWXWLRQDO� YLRODWLRQ�´� ,G�� � :KLOH� &RQJUHVV� KDV� WKH� ����

SRZHU� WR�HQDFW�³DSSURSULDWH� UHPHGLDO� OHJLVODWLRQ�´� �&RQJUHVV�

GRHV�QRW�KDYH�D�����SRZHU�WR�HQDFW�OHJLVODWLRQ�WKDW�³HIIHFWV�D�

VXEVWDQWLYH� UHGHILQLWLRQ� RI� WKH� )RXUWHHQWK� $PHQGPHQW�´��

.LPHO������8�6��DW�����

7KH� OLPLW� RI� &RQJUHVV¶� )RXUWHHQWK� $PHQGPHQW� ����

DXWKRULW\�DQG�WKH�ORJLF�RI�WKH�UHVXOWLQJ�³DSSURSULDWH�UHPHGLDO�

OHJLVODWLRQ´�³VXEVWDQWLYH� UHGHILQLWLRQ� RI� WKH� )RXUWHHQWK�

$PHQGPHQW´�GLFKRWRP\�OHDG�WR�WKH�FRQFOXVLRQ�WKDW�WKH�EDVLF�

&LW\� RI� %RHUQH� TXHVWLRQ� LV� ZKHWKHU� &RQJUHVV¶� HQDFWPHQW� LV�

DGGUHVVHG� WR� D� FODVV� RI� EHKDYLRU� PDGH� XQFRQVWLWXWLRQDO� E\�
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)RXUWHHQWK� $PHQGPHQW� ���� RU� WR� D� FODVV� RI� EHKDYLRU��

PDGH�XQODZIXO�E\�&RQJUHVV�WKDW�LV�GLIIHUHQW�LQ�NLQG�DQG�LQ�LWV�

GLPHQVLRQV� IURP� WKH� EHKDYLRU�PDGH� XQFRQVWLWXWLRQDO� E\� WKH�

)RXUWHHQWK�$PHQGPHQW��

,I� WKHUH� LV� FRQJUXHQFH� EHWZHHQ� WKH� FODVV� RI� EHKDYLRU�

DGGUHVVHG� E\� D� FRQJUHVVLRQDO� HQDFWPHQW� DQG� D� FODVV� RI�

XQFRQVWLWXWLRQDO� EHKDYLRU� XQGHU� )RXUWHHQWK� $PHQGPHQW��

���²LI�WKH�OHJLVODWLRQ�FDQ�EH�³XQGHUVWRRG�DV�UHVSRQVLYH�WR��RU�

GHVLJQHG� WR� SUHYHQW� �� �� �� EHKDYLRU´� WKDW� WKLV� &RXUW� KDV�

LGHQWLILHG�DV�³XQFRQVWLWXWLRQDO�EHKDYLRU´�XQGHU�WKH�)RXUWHHQWK�

$PHQGPHQW��.LPHO�� ����8�6�� DW� ��²WKHQ� WKH� DQVZHU� WR� WKH�

&LW\� RI� %RHUQH� TXHVWLRQ� LV� WKDW� WKH� HQDFWPHQW� LV�� LQGHHG��

³DSSURSULDWH� >���@� UHPHGLDO� OHJLVODWLRQ�´� �:KHUH� WKDW� LV� WUXH��

ZKDW� UHPDLQV�� JLYLQJ� &RQJUHVV� WKH� GHIHUHQFH� LW� LV� GXH� LQ�

H[HUFLVLQJ� LWV�FRPSUHKHQVLYH�UHPHGLDO�SRZHU�� LV�ZKHWKHU� WKH�

OHJLVODWLRQ�LV�D�³UDWLRQDO�PHDQV�WR�HIIHFWXDWH�WKH�FRQVWLWXWLRQDO�

SURKLELWLRQ�´� � 6RXWK�&DUROLQD� Y�� .DW]HQEDFK�� ����8�6�� �����

������������

,I�� KRZHYHU�� WKH� OHJLVODWLRQ� LV� DGGUHVVHG� WR� D� FODVV� RI�

EHKDYLRU� WKDW� LV� ERWK� GLIIHUHQW� LQ� NLQG� DQG� VLJQLILFDQWO\�

EURDGHU� WKDQ� DQ\� WKLV� &RXUW� KDV� LGHQWLILHG� DV� DQ� XQFRQ��

VWLWXWLRQDO� FODVV� RI� EHKDYLRU� XQGHU� WKH� )RXUWHHQWK� $PHQG��

PHQW��WKDW�ODFN�RI�FRQJUXHQFH�JHQHUDWHV�D�VHFRQG�VWHS�LQTXLU\�

LQWR� ZKHWKHU� ³WKH� VXEVWDQWLYH� UHTXLUHPHQWV� WKH� >HQDFWPHQW@�

LPSRVHV�RQ�VWDWH�DQG� ORFDO�JRYHUQPHQWV�DUH�GLVSURSRUWLRQDWH�

WR� DQ\� XQFRQVWLWXWLRQDO� FRQGXFW� WKDW� FRQFHLYDEO\� FRXOG� EH�

WDUJHWHG�E\�WKH�>VWDWXWH@�´��.LPHO������8�6��DW������7KLV�VHFRQG�

VWHS�HPSLULFDO�LQTXLU\�FRQVLGHUV�ZKHWKHU�WKH�VWDWXWH�LV�LQ�IDFW�

IRFXVHG� RQ� D� GHPRQVWUDWHG� SDWWHUQ� RI� XQFRQVWLWXWLRQDO�

EHKDYLRU�E\�WKH�6WDWHV��

,Q�XOWLPDWH� WHUPV�� LI� WKLV� WZR� VWHS� DQDO\VLV� VKRZV� WKDW� WKH�

HQDFWPHQW� LV� DGGUHVVHG� WR� D� FODVV�RI�EHKDYLRU� WKDW� LV� QHLWKHU�

FRQJUXHQW�WR�D�FODVV�RI�EHKDYLRU�PDGH�XQFRQVWLWXWLRQDO�E\�WKH�

)RXUWHHQWK� $PHQGPHQW� QRU� SURSRUWLRQDO� WR� D� SDWWHUQ� RI�

XQFRQVWLWXWLRQDO� EHKDYLRU� E\� WKH� 6WDWHV�� WKH� FRQFOXVLRQ� WKDW�
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IROORZV� LV� WKDW� WKH� HQDFWPHQW� LV� OHJLVODWLRQ� WKDW� HIIHFWV� D�

VXEVWDQWLYH� UHGHILQLWLRQ� RI� WKH� )RXUWHHQWK� $PHQGPHQW¶V�

SURKLELWLRQV�DQG��DV�VXFK��LV�EH\RQG�&RQJUHVV¶�����DXWKRULW\��

��� .LPHO� Y�� )ORULGD� %G�� RI� 5HJHQWV�� VXSUD�� DQG� %RDUG� RI�

7UXVWHHV� RI�8QLYHUVLW\� RI�$ODEDPD� Y��*DUUHWW�� ����8�6�� ����

�������� HVVD\� WKLV� )RXUWHHQWK� $PHQGPHQW� ���� LQTXLU\� ZLWK�

UHJDUG�WR�WKH�$JH�'LVFULPLQDWLRQ�LQ�(PSOR\PHQW�$FW�DQG�WKH�

$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW��

,Q�.LPHO�� WKH� &RXUW� FRQVLGHUHG�ZKHWKHU� &RQJUHVV¶� H[WHQ��

VLRQ�RI� WKH�$JH�'LVFULPLQDWLRQ�LQ�(PSOR\PHQW�$FW��$'($��

WR�WKH�6WDWHV²WKHUHE\�³PDN>LQJ@�LW�XQODZIXO�IRU�DQ�HPSOR\HU��

LQFOXGLQJ�D�6WDWH�µWR�IDLO�RU�UHIXVH�WR�KLUH�RU�WR�GLVFKDUJH�DQ\�

LQGLYLGXDO�RU�RWKHUZLVH�GLVFULPLQDWH�DJDLQVW�DQ\�LQGLYLGXDO�����

��EHFDXVH�RI�VXFK�LQGLYLGXDO¶V�DJH�¶����8�6�&���������D����´²

³H[FHHGHG� &RQJUHVV¶� DXWKRULW\� XQGHU� ���� RI� WKH� )RXUWHHQWK�

$PHQGPHQW�´� � ���� 8�6�� DW� ��� 	� ���� � $V� WKH� &RXUW�

HPSKDVL]HG��³7KH�$'($�PDNHV�XQODZIXO��LQ�WKH�HPSOR\PHQW�

FRQWH[W�� DOO� µGLVFULPLQDW>LRQ@� DJDLQVW� DQ\� LQGLYLGXDO� �� �� ��

EHFDXVH�RI�VXFK�LQGLYLGXDO¶V�DJH�¶����8�6�&��������D�����´��,G��

DW� ���� � ,Q� RWKHU� ZRUGV�� WKH� $'($� LV� DGGUHVVHG� WR� DJH�

GLVFULPLQDWLRQ�DV�D�FODVV�RI�EHKDYLRU��

7KDW� EHLQJ� VR�� LQ� GHWHUPLQLQJ� ZKHWKHU� WKH� $'($� ZDV�

³µDSSURSULDWH� OHJLVODWLRQ¶� XQGHU� ���� RI� WKH� )RXUWHHQWK�

$PHQGPHQW�´� WKH� .LPHO� &RXUW� IRFXVHG� RQ� WKH� TXHVWLRQ� RI�

ZKHWKHU� )RXUWHHQWK� $PHQGPHQW� ���� SURKLELWV� DJH� GLVFULP��

LQDWLRQ��DV� VXFK�� �7KH�&RXUW�EHJDQ�E\� UHYLHZLQJ� WKUHH� FDVHV�

WKDW�³FRQVLGHUHG�FODLPV�RI�XQFRQVWLWXWLRQDO�DJH�GLVFULPLQDWLRQ�

XQGHU�WKH�(TXDO�3URWHFWLRQ�&ODXVH�´�HDFK�RI�ZKLFK�³KHOG�WKDW�

WKH� DJH� FODVVLILFDWLRQ� DW� LVVXH� GLG� QRW� YLRODWH� WKH� (TXDO�

3URWHFWLRQ�&ODXVH�´� �����8�6��DW�������� �7KRVH�FDVH�GHPRQ��

VWUDWH��VDLG�WKH�&RXUW��WKDW�³DJH�LV�QRW�D�VXVSHFW�FODVVLILFDWLRQ�

XQGHU�WKH�(TXDO�3URWHFWLRQ�&ODXVH�´�DQG�WKDW�WKH�³6WDWHV�PD\�

GLVFULPLQDWH� RQ� WKH� EDVLV� RI� DJH� ZLWKRXW� RIIHQGLQJ� WKH��

�
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)RXUWHHQWK�$PHQGPHQW�LI�WKH�DJH�FODVVLILFDWLRQ�LQ�TXHVWLRQ�LV�

UDWLRQDOO\� UHODWHG� WR� D� OHJLWLPDWH� VWDWH� LQWHUHVW�´� � ,G�� DW� ���

�HPSKDVLV�DGGHG���

8QGHU� )RXUWHHQWK� $PHQGPHQW� ����� WKHQ�� ³DQ� DJH�

FODVVLILFDWLRQ� LV� SUHVXPSWLYHO\� UDWLRQDO�´� DQG� ³D� 6WDWH� PD\�

UHO\� RQ� DJH� DV� D� SUR[\� IRU� RWKHU� TXDOLWLHV�� DELOLWLHV�� RU�

FKDUDFWHULVWLFV� WKDW� DUH� UHOHYDQW� WR� WKH� 6WDWH¶V� OHJLWLPDWH�

LQWHUHVWV�´� HYHQ� LI� ³DJH� SURYHV� WR� EH� DQ� LQDFFXUDWH� SUR[\� LQ�

DQ\� LQGLYLGXDO� FDVH�´� ���� 8�6�� DW� ���� � ,QGHHG�� WKH� ³&RQ��

VWLWXWLRQ�SHUPLWV�6WDWHV�WR�GUDZ�OLQHV�RQ�WKH�EDVLV�RI�DJH�ZKHQ�

WKH\�KDYH�D�UDWLRQDO�EDVLV�IRU�GRLQJ�VR�DW�D�FODVV�EDVHG�OHYHO��

HYHQ�LI�LW�µLV�SUREDEO\�QRW�WUXH¶�WKDW�WKRVH�UHDVRQV�DUH�YDOLG�LQ�

WKH�PDMRULW\�RI�FDVHV�´��,G��

7KH�$'($��LQ�FRQWUDVW��WUHDWV�HPSOR\PHQW�GLIIHUHQWLDWLRQV�

RQ� WKH� EDVLV� RI� DJH²GLIIHUHQWLDWLRQV� WKDW� ���� RI� WKH� )RXU��

WHHQWK� $PHQGPHQW� WUHDWV� DV� SUHVXPSWLYHO\� FRQVWLWXWLRQDO²�

DV� FDWHJRULFDOO\� XQODZIXO�
�
� *LYHQ� WKDW� GLVSDULW\�� WKH� &RXUW�

����������������������������������������������
�

,QGHHG� WKH .LPHO SHWLWLRQHUV DWWHPSWHG� ZLWKRXW DQ\ VXFFHVV� WR

GHIHQG WKH $'($¶V DSSOLFDWLRQ WR 6WDWHV RQ WKH JURXQG ³WKDW WKH $FW¶V

SURKLELWLRQ� FRQVLGHUHG WRJHWKHU ZLWK LWV H[FHSWLRQV� DSSOLHV RQO\ WR

DUELWUDU\ DJH GLVFULPLQDWLRQ� ZKLFK LQ WKH PDMRULW\ RI FDVHV FRUUHVSRQGV WR

FRQGXFW WKDW YLRODWHV WKH (TXDO 3URWHFWLRQ &ODXVH�´ ��� 8�6� DW ��� ,Q

WKLV UHJDUG� WKH SHWLWLRQHUV UHOLHG XSRQ WKH $'($¶V ³ERQD ILGH

RFFXSDWLRQDO TXDOLILFDWLRQ´ �%)24� GHIHQVH DQG RQ WKH SURYLVLRQ

³SHUPLW>WLQJ@ HPSOR\HUV WR HQJDJH LQ FRQGXFW RWKHUZLVH SURKLELWHG E\ WKH

$FW µZKHUH WKH GLIIHUHQWLDWLRQ LV EDVHG RQ UHDVRQDEOH IDFWRUV RWKHU WKDQ

DJH�¶´ ,G� DW �� 	 ���

$V WR WKH ILUVW RI WKHVH H[FHSWLRQV� WKH .LPHO &RXUW QRWHG WKDW ³WKH

>$'($¶V %)24@ GHIHQVH LV D IDU FU\ IURP WKH UDWLRQDO EDVLV VWDQGDUG � � �

DSSO>LHG@ WR DJH GLVFULPLQDWLRQ XQGHU WKH (TXDO 3URWHFWLRQ &ODXVH�´

EHFDXVH ³>W@KH %)24 VWDQGDUG DGRSWHG LQ WKH VWDWXWH LV RQH RI µUHDVRQDEOH

QHFHVVLW\�¶ QRW UHDVRQDEOHQHVV�´ ��� 8�6� DW ������ 7KXV� ³>X@QGHU WKH

$'($� HYHQ ZLWK LWV %)24 GHIHQVH� WKH 6WDWH¶V XVH RI DJH LV SULPD IDFLH

XQODZIXO�´ ,G� DW ��� $QG� ³>D@OWKRXJK LW LV WUXH WKDW WKH H[LVWHQFH RI WKH

%)24 GHIHQVH PDNHV WKH $'($¶V SURKLELWLRQ RI DJH GLVFULPLQDWLRQ OHVV

WKDQ DEVROXWH� WKH $FW¶V VXEVWDQWLYH UHTXLUHPHQWV QHYHUWKHOHVV UHPDLQ DW D�
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FRQFOXGHG�WKDW�³WKH�$'($�SURKLELWV�YHU\�OLWWOH�FRQGXFW�OLNHO\�

WR� EH� KHOG� XQFRQVWLWXWLRQDO�´� � ,G�� DW� ���� � $QG�� JLYHQ� WKDW�

FRQFOXVLRQ�LW�IROORZHG�WKDW�WKH�$'($�LQ�LWV�RZQ�WHUPV�PDNHV�

XQODZIXO�D�FODVV�RI�EHKDYLRU²DJH�GLVFULPLQDWLRQ��DV� VXFK²

WKDW� LV� GLIIHUHQW� LQ� NLQG� DQG� LQ� GLPHQVLRQ� IURP� WKH� FODVV� RI�

EHKDYLRU²LUUDWLRQDO� DJH� GLVFULPLQDWLRQ²PDGH� XQFRQVWLWX��

WLRQDO�E\�WKH�)RXUWHHQWK�$PHQGPHQW��

7R� EH� VXUH�� WKH� $'($¶V� DJH� GLVFULPLQDWLRQ� SURKLELWLRQ�

GRHV� HQFRPSDVV� WKH� )RXUWHHQWK�$PHQGPHQW� �� �� SURKLELWLRQ�

RQ� LUUDWLRQDO� DJH� GLVFULPLQDWLRQ�� � $QG�� WKH� .LPHO� &RXUW�

UHJDUGHG� WKDW� FRQMXQFWLRQ� DV� RQH� WKDW� FDOOHG� IRU� DQ� LQTXLU\�

LQWR� ZKHWKHU� WKH� $'($� ZDV� VR� IRFXVHG� RQ� YLQGLFDWLQJ� WKH�

ODWWHU� ULJKW� WKDW� WKH�$FW�ZDV�� LQ� SUDFWLFDO� WHUPV�� ³UHDVRQDEO\�

SURSK\ODFWLF� OHJLVODWLRQ´� DGGUHVVHG� WR� D� ³>G@LIILFXOW� DQG�

LQWUDFWDEOH� >)RXUWHHQWK� $PHQGPHQW@� SUREOHP>@�´� � ���� 8�6���

DW� ���� � 7KH� .LPHO� &RXUW� WUHDWHG� WKDW� TXHVWLRQ� DV� RQH� WKDW�

QHFHVVLWDWHG�DQ�HPSLULFDO�LQYHVWLJDWLRQ���$QG��WKH�&RXUW�IRXQG�

WKDW� ³&RQJUHVV� KDG� YLUWXDOO\� QR� UHDVRQ� WR� EHOLHYH� WKDW� VWDWH�

DQG�ORFDO�JRYHUQPHQWV�ZHUH�XQFRQVWLWXWLRQDOO\�GLVFULPLQDWLQJ�

DJDLQVW�WKHLU�HPSOR\HHV�RQ�WKH�EDVLV�RI�DJH�´��,G��DW������:KLOH�

QRWLQJ� WKDW� ³ODFN�RI� VXSSRUW� >LQ� WKH� OHJLVODWLYH� UHFRUG@� LV�QRW�

GHWHUPLQDWLYH�´� WKH� &RXUW� WKHQ� UHDFKHG� WKH� XOWLPDWH�

FRQFOXVLRQ�WKDW�³&RQJUHVV¶�IDLOXUH�WR�XQFRYHU�DQ\�VLJQLILFDQW�

����������������������������������������������
OHYHO DNLQ WR >WKH@ KHLJKWHQHG VFUXWLQ\ FDVHV XQGHU WKH (TXDO 3URWHFWLRQ

&ODXVH�´ ,G� DW ������

7KH &RXUW QH[W WXUQHG WR WKH $'($¶V SHUPLVVLRQ WR HQJDJH LQ

RWKHUZLVH SURKLELWHG FRQGXFW RQ WKH EDVLV RI ³IDFWRUV RWKHU WKDQ DJH�´ )DU

IURP VDYLQJ WKH VWDWXWH� WKH &RXUW IRXQG WKDW ³>W@KLV H[FHSWLRQ FRQILUPV

� � �� UDWKHU WKDQ GLVSURYHV� WKH FRQFOXVLRQ WKDW WKH $'($¶V SURWHFWLRQ

H[WHQGV EH\RQG WKH UHTXLUHPHQWV RI WKH (TXDO 3URWHFWLRQ &ODXVH�´ ���

8�6� DW ��� 7KLV VR� WKH &RXUW H[SODLQHG� EHFDXVH ³>W@KH H[FHSWLRQ VLPSO\

PDNHV FOHDU WKDW WKH HPSOR\HU FDQQRW UHO\ RQ DJH DV D SUR[\ IRU DQ

HPSOR\HH¶V UHPDLQLQJ FKDUDFWHULVWLFV� VXFK DV SURGXFWLYLW\� EXW PXVW

LQVWHDG IRFXV RQ WKRVH IDFWRUV GLUHFWO\�´ ZKLOH ³>X@QGHU WKH &RQVWLWXWLRQ�

LQ FRQWUDVW� 6WDWHV PD\ UHO\ RQ DJH DV D SUR[\ IRU RWKHU FKDUDFWHULVWLFV�´

,G� �LQWHUQDO EUDFNHWV� TXRWDWLRQV PDUNV DQG FLWDWLRQ RPLWWHG��



���

SDWWHUQ�RI�XQFRQVWLWXWLRQDO�>DJH@�GLVFULPLQDWLRQ�FRQILUPV�WKDW�

&RQJUHVV� KDG� QR� UHDVRQ� WR� EHOLHYH� WKDW� EURDG� SURSK\ODFWLF�

OHJLVODWLRQ�ZDV�QHFHVVDU\�LQ�WKLV�ILHOG�´��,G���HPSKDVLV�DGGHG���

7KH�.LPHO�&RXUW¶V� KROGLQJ�� WKHUHIRUH��ZDV� WZR�IROG�� ILUVW��

³>L@Q�OLJKW�RI�WKH�LQGLVFULPLQDWH�VFRSH�RI�WKH�$FW¶V�VXEVWDQWLYH�

UHTXLUHPHQWV��DQG�>VHFRQG��LQ�OLJKW�RI@�WKH�ODFN�RI�HYLGHQFH�RI�

ZLGHVSUHDG� DQG� XQFRQVWLWXWLRQDO� DJH� GLVFULPLQDWLRQ� E\� WKH�

6WDWHV�� �� �� �� WKH� $'($� LV� QRW� D� YDOLG� H[HUFLVH� RI� &RQJUHVV¶�

SRZHU� XQGHU� ���� RI� WKH� )RXUWHHQWK�$PHQGPHQW�´� � ����8�6���

DW�����

%RDUG� RI� 7UXVWHHV� Y�� *DUUHWW�� VXSUD�� WUHDWV� ZLWK� DQ�

HQDFWPHQW� WKDW� SDUDOOHOV� WKH� $'($²WKH� $PHULFDQV� ZLWK�

'LVDELOLWLHV� $FW� �$'$�²DQG� GRHV� VR� LQ� D� GHFLVLRQ� WKDW�

SDUDOOHOV�WKH�.LPHO�GHFLVLRQ���,Q�*DUUHWW��WKH�&RXUW�FRQVLGHUHG�

&RQJUHVV¶�)RXUWHHQWK�$PHQGPHQW�����DXWKRULW\� WR�H[WHQG� WR�

WKH� 6WDWHV� WKH� $'$¶V� FDWHJRULFDO� SURKLELWLRQ� RQ� ³>HP��

SOR\PHQW@�GLVFULPLQDW>LRQ@�DJDLQVW�D�TXDOLILHG�LQGLYLGXDO�ZLWK�

D� GLVDELOLW\�´� LQFOXGLQJ� WKH� IDLOXUH� WR� ³PDN>@H� UHDVRQDEOH�

DFFRPPRGDWLRQ� WR� WKH� NQRZQ�SK\VLFDO� RU�PHQWDO� OLPLWDWLRQV�

RI� DQ� RWKHUZLVH� TXDOLILHG� LQGLYLGXDO�ZLWK� D� GLVDELOLW\�´� � ����

8�6��DW�����������7KXV��MXVW�DV�WKH�$'($�LV�DGGUHVVHG�WR�DJH�

GLVFULPLQDWLRQ�DV�D�FODVV�RI�EHKDYLRU��WKH�$'$�LV�DGGUHVVHG�WR�

GLVDELOLW\�GLVFULPLQDWLRQ�DV�D�FODVV��

$V� LQ� .LPHO�� WKH� *DUUHWW� &RXUW¶V� ³ILUVW� VWHS´� ZDV� ³WR�

H[DPLQH� WKH� OLPLWDWLRQV� ���� RI� WKH� )RXUWHHQWK� $PHQGPHQW�

SODFHV�XSRQ�6WDWHV¶� WUHDWPHQW�RI� WKH�GLVDEOHG�´� UHO\LQJ�XSRQ�

³SULRU� GHFLVLRQV� XQGHU� WKH� (TXDO� 3URWHFWLRQ� &ODXVH� GHDOLQJ�

ZLWK�WKLV�LVVXH�´������8�6��DW�������7KHVH�SULRU�GHFLVLRQV�KDG�

UHMHFWHG� WKH� FRQWHQWLRQ� WKDW� GLVDELOLW\� ³TXDOLILHG� DV� D� µTXDVL�

VXVSHFW¶� FODVVLILFDWLRQ�´� � ,G�� � DW� ����� � ,QVWHDG�� JRYHUQPHQWDO�

DFWLRQ� RQ� WKH� EDVLV� RI� GLVDELOLW\� ³LQFXUV� RQO\� WKH� PLQLPXP�

µUDWLRQDO�EDVLV¶� UHYLHZ� DSSOLFDEOH� WR� JHQHUDO� VRFLDO� DQG�

HFRQRPLF� OHJLVODWLRQ�´� � ,G�� � $QG�� ³>X@QGHU� UDWLRQDOEDVLV�

UHYLHZ��ZKHUH� D�JURXS�SRVVHVVHV� µGLVWLQJXLVKLQJ� FKDUDFWHULV��

WLFV� UHOHYDQW� WR� LQWHUHVWV� WKH� 6WDWH� KDV� WKH� DXWKRULW\� WR�



���

LPSOHPHQW�¶� D� 6WDWH¶V� GHFLVLRQ� WR� DFW� RQ� WKH� EDVLV� RI� WKRVH�

GLIIHUHQFHV� GRHV� QRW� JLYH� ULVH� WR� D� FRQVWLWXWLRQDO� YLRODWLRQ�´��

,G��DW����������TXRWLQJ�&OHEXUQH�Y��&OHEXUQH�/LYLQJ�&HQWHU��

,QF�������8�6���������������������

7KXV�� ³WKH� 6WDWHV� DUH� QRW� UHTXLUHG� E\� WKH� )RXUWHHQWK�

$PHQGPHQW� >���@� WR� PDNH� VSHFLDO� DFFRPPRGDWLRQV� IRU� WKH�

GLVDEOHG��VR�ORQJ�DV�WKHLU�DFWLRQV�WRZDUG�VXFK�LQGLYLGXDOV�DUH�

UDWLRQDO�´������8�6��DW�������$QG��D�GHFLVLRQ�WR�³KROG�WR�MRE�

TXDOLILFDWLRQ� UHTXLUHPHQWV�ZKLFK�GR�QRW�PDNH�DOORZDQFH� IRU�

WKH� GLVDEOHG´� LV�� LQ� WKHVH� WHUPV�� ³UDWLRQDO�´� HYHQ� LI�

³KDUGKHDUWHG>@�´��,G��DW�������*LYHQ�WKLV�GLVSDULW\�EHWZHHQ�WKH�

FODVV� RI� EHKDYLRU²LUUDWLRQDO� GLVDELOLW\� GLVFULPLQDWLRQ²WKDW�

)RXUWHHQWK�$PHQGPHQW� ���� UHQGHUV� XQFRQVWLWXWLRQDO� DQG� WKH�

FODVV� RI� EHKDYLRU²GLVDELOLW\� GLVFULPLQDWLRQ�� DV� VXFK²WKDW�

WKH�$'$�UHQGHUV�XQODZIXO��WKH�$'$��OLNH�WKH�$'($��HQDFWV�

D� FRQJUHVVLRQDOO\� HVWDEOLVKHG� SURKLELWLRQ� WKDW� LV� GLIIHUHQW� LQ�

NLQG� DQG� LQ� LWV� GLPHQVLRQV� WKDQ� WKH� )RXUWHHQWK� $PHQGPHQW��

����SURKLELWLRQ��

7KDW� EHLQJ� VR�� WKH� *DUUHWW� &RXUW�� IROORZLQJ� WKH� OHDG� RI�

.LPHO��ZHQW�RQ�WR�FRQVLGHU�ZKHWKHU�WKH�VWDWXWH�ZDV��LQ�IDFW��VR�

IRFXVHG� RQ� XQFRQVWLWXWLRQDO� GLVDELOLW\� GLVFULPLQDWLRQ� DV� WR�

PDNH� LW� ³UHDVRQDEO\� SURSK\ODFWLF� OHJLVODWLRQ´� DGGUHVVHG� WR� D�

³>G@LIILFXOW� DQG� LQWUDFWDEOH� >)RXUWHHQWK� $PHQGPHQW@� SURE��

OHP>@�´� .LPHO�� ���� 8�6�� DW� ���� � $V� ZDV� WKH� FDVH� ZLWK� WKH�

$'($�� WKH�*DUUHWW� &RXUW� FRQFOXGHG� WKDW� WKH�$'$�ZDV� QRW�

VXSSRUWHG� E\� HYLGHQFH� RI� D� SDWWHUQ� RI� XQFRQVWLWXWLRQDO�

GLVDELOLW\�GLVFULPLQDWLRQ�E\�WKH�6WDWHV�������8�6��DW����������

2Q�WKH�EDVLV�RI�WKH�IRUHJRLQJ��WKH�*DUUHWW�&RXUW�FRQFOXGHG�

WKDW� ³WR� XSKROG� WKH� $FW¶V� DSSOLFDWLRQ� WR� WKH� 6WDWHV� ZRXOG�

DOORZ� &RQJUHVV� WR� UHZULWH� WKH� )RXUWHHQWK� $PHQGPHQW� ODZ�

ODLG� GRZQ� E\� WK>H@� &RXUW>¶V� SULRU� GHFLVLRQV@�´� ���� 8�6���

DW������

,Q� VXP�� WKH� $'($� DQG� WKH� $'$� ZHUH� QRW� DSSURSULDWH�

)RXUWHHQWK� $PHQGPHQW� ���� HQDFWPHQWV� EHFDXVH� ERWK� ZHUH�

DGGUHVVHG� QRW� WR� HODERUDWLQJ� D� )RXUWHHQWK� $PHQGPHQW�
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SURKLELWLRQ� EXW� WR� GHILQLQJ� D� QHZ�� GLVWLQFW� VWDWXWRU\� SUR��

KLELWLRQ���7KH�.LPHO�DQG�*DUUHWW�&RXUWV�FRQFOXGHG�WKDW��RQ�D�

FRUUHFW�XQGHUVWDQGLQJ�RI�WKH�)RXUWHHQWK�$PHQGPHQW�����ODZ��

WKH� $'($� DQG� WKH� $'$�� LQ� WKHLU� WHUPV� DQG� LQ� WKHLU� OLNHO\�

DSSOLFDWLRQV�� ZHUH� QRW� GLUHFWHG� DJDLQVW� D� FODVV� RI� EHKDYLRU�

PDGH� XQFRQVWLWXWLRQDO� E\� WKH� )RXUWHHQWK� $PHQGPHQW� EXW�

UDWKHU�DJDLQVW�FODVVHV�RI�EHKDYLRU�PDGH�XQODZIXO�E\�&RQJUHVV�

WKDW�DUH�QRW�XQODZIXO�XQGHU�WKH�)RXUWHHQWK�$PHQGPHQW��

��� �:KLOH� WKH�$'($�DQG� WKH�$'$�ZHUH�DGGUHVVHG� WR�DJH�

DQG� GLVDELOLW\� GLVFULPLQDWLRQ�� )0/$� ������D�����&�� LV�

DGGUHVVHG� WR� WKH�YHU\�GLIIHUHQW�PDWWHU� LQ�)RXUWHHQWK�$PHQG��

PHQW� ���� WHUPV� RI� ³UHPHG\>LQJ@� DQG� SUHYHQW>LQJ@� XQFRQ��

VWLWXWLRQDO� JHQGHU� GLVFULPLQDWLRQ�´� LQ� SDUWLFXODU� JHQGHU�

GLVFULPLQDWLRQ� WKDW� UHVWV� RQ� WKH� VWHUHRW\SH� WKDW� ³ZRPHQ� �� �� ��

KDY>H@� WKH� SULPDU\� UHVSRQVLELOLW\� IRU� IDPLO\� FDUHWDNLQJ´� DQG�

DUH��IRU�WKDW�UHDVRQ��³OHVV�DWWUDFWLYH�MRE�FDQGLGDWHV�WKDQ�PHQ�´�

3HW�� $SS�� ��D� �HPSKDVLV� DGGHG��� � $QG�� DV� ZH� QRZ� VKRZ��

ZKLOH� WKHUH� LV� QR� )RXUWHHQWK�$PHQGPHQW� ���� SURKLELWLRQ� RQ�

DJH� DQG� GLVDELOLW\� GLVFULPLQDWLRQ�� DV� VXFK�� WKHUH� LV� D� ZHOO�

HVWDEOLVKHG�)RXUWHHQWK�$PHQGPHQW�����SURKLELWLRQ�RQ�JHQGHU�

VWHUHRW\SH�GLVFULPLQDWLRQ��DV�VXFK��

7KH� KLVWRULFDO� FLUFXPVWDQFHV� WKDW� OHG� WR� WKH� HQDFWPHQW� RI�

WKH� )RXUWHHQWK�$PHQGPHQW�PDNH� LW� SODLQ� WKDW� ³>U@DFH� LV� WKH�

SDUDGLJP�´� � 3HUVRQQHO� $GPLQLVWUDWRU� RI� 0DVVDFKXVHWWV� Y��

)HHQH\������8�6��������������������$QG��KLVWRU\�GHPRQVWUDWHV�

WKDW� JHQGHU� LV� DOVR� D� VDOLHQW� )RXUWHHQWK� $PHQGPHQW� HTXDO�

SURWHFWLRQ�FDWHJRU\��

³>7@KURXJKRXW� PXFK� RI� WKH� ��WK� FHQWXU\� WKH� SRVLWLRQ� RI�

ZRPHQ� LQ�RXU� VRFLHW\�ZDV�� LQ�PDQ\� UHVSHFWV�� FRPSDUDEOH� WR�

WKDW�RI�EODFNV�XQGHU�WKH�SUH�&LYLO�:DU�VODYH�FRGHV�´��-�(�%��Y��

$ODEDPD� H[� UHO�� 7�%��� ���� 8�6�� ����� ���� �������� TXRWLQJ�

)URQWLHUR�Y��5LFKDUGVRQ������8�6������������������� � �³>1@RW�

XQWLO� ����� GLG� ZRPHQ� JDLQ� D� FRQVWLWXWLRQDO� ULJKW� WR� WKH�

IUDQFKLVH�´�DQG�³IRU�D�KDOI�FHQWXU\�WKHUHDIWHU��LW�UHPDLQHG�WKH�

SUHYDLOLQJ� GRFWULQH� WKDW� JRYHUQPHQW�� ERWK� IHGHUDO� DQG� VWDWH��
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FRXOG�ZLWKKROG� IURP�ZRPHQ� RSSRUWXQLWLHV� DFFRUGHG�PHQ� VR�

ORQJ� DV� DQ\� µEDVLV� LQ� UHDVRQ¶� FRXOG� EH� FRQFHLYHG� IRU� WKH�

GLVFULPLQDWLRQ�´��8QLWHG�6WDWHV�Y��9LUJLQLD������8�6�����������

�������� �$QG��³ZRPHQ�VWLOO�IDFH�SHUYDVLYH��DOWKRXJK�DW�WLPHV�

PRUH�VXEWOH��GLVFULPLQDWLRQ�LQ�RXU�HGXFDWLRQDO�LQVWLWXWLRQV��LQ�

WKH� MRE� PDUNHW� DQG� SHUKDSV� PRVW� FRQVSLFXRXVO\� LQ� WKH�

SROLWLFDO�DUHQD�´��)URQWLHUR������8�6��DW�������

7DNLQJ� LQWR� DFFRXQW� WKLV� ³ORQJ� DQG� XQIRUWXQDWH� KLVWRU\� RI�

VH[� GLVFULPLQDWLRQ�´� WKLV� &RXUW� KDV� ³FRQFOXGH>G@� WKDW�

FODVVLILFDWLRQV�EDVHG�XSRQ�VH[��OLNH�FODVVLILFDWLRQV�EDVHG�XSRQ�

UDFH�� DOLHQDJH�� RU� QDWLRQDO� RULJLQ�� DUH� LQKHUHQWO\� VXVSHFW�´�

)URQWLHUR������8�6��DW�����	������DQG� UHTXLUH�³DQ� µH[FHHG��

LQJO\� SHUVXDVLYH� MXVWLILFDWLRQ¶´� WR� SDVV� PXVWHU� XQGHU� WKH�

)RXUWHHQWK�$PHQGPHQW��0LVVLVVLSSL�8QLYHUVLW\�IRU�:RPHQ�Y��

+RJDQ������8�6�������������������

8QGHU�WKLV�&RXUW¶V�LQWHUSUHWDWLRQ�RI�WKH�)RXUWHHQWK�$PHQG��

PHQW��JRYHUQPHQW�DFWLRQV�WKDW�UHVW�RQ�JHQGHU�VWHUHRW\SHV��OLNH�

WKRVH� WKDW� UHVW� RQ� UDFLDO� VWHUHRW\SHV²DQG� LQ� FRQWUDVW� WR�

JRYHUQPHQW� DFWLRQV� WKDW� UHVW� RQ� DJH� RU� GLVDELOLW\� VWHUHR��

W\SHV²DUH�XQFRQVWLWXWLRQDO��DV�VXFK�� �³>,@I� WKH�>VWDWH�DFWRU¶V@�

REMHFWLYH� LV� WR� H[FOXGH� RU� µSURWHFW¶� PHPEHUV� RI� RQH� JHQGHU�

EHFDXVH� WKH\� DUH� SUHVXPHG� WR� VXIIHU� IURP� DQ� LQKHUHQW�

KDQGLFDS� RU� WR� EH� LQQDWHO\� LQIHULRU�� WKH� REMHFWLYH� LWVHOI� LV�

LOOHJLWLPDWH�´�0LVVLVVLSSL�8QLYHUVLW\� IRU�:RPHQ�� ����8�6�� DW�

����� �6HH�� H�J��� LG�� DW� ���� Q�� ���³JHQGHU�EDVHG� FODVVLILFDWLRQ��

�� �� �� EDVHG�XSRQ� WUDGLWLRQDO� DVVXPSWLRQV� WKDW� µWKH� IHPDOH� >LV@�

GHVWLQHG�VROHO\� IRU� WKH�KRPH�DQG� WKH� UHDULQJ�RI� WKH� IDPLO\¶´��

LV�LQYDOLG���

6LPSO\� VWDWHG�� ³>V@WDWH� DFWRUV� FRQWUROOLQJ� JDWHV� WR� RSSRU��

WXQLW\� �� �� �� PD\� QRW� H[FOXGH� TXDOLILHG� LQGLYLGXDOV� EDVHG� RQ�

µIL[HG�QRWLRQV�FRQFHUQLQJ�WKH�UROHV�DQG�DELOLWLHV�RI�PDOHV�DQG�

IHPDOHV�¶´�HYHQ�QRWLRQV�WKDW�UHIOHFW�WKH�³DYHUDJH�FDSDFLWLHV�RU�

SUHIHUHQFHV�RI�PHQ�DQG�ZRPHQ�´�8�6��Y��9LUJLQLD������8�6��DW�

����� TXRWLQJ� �0LVVLVVLSSL� 8QLYHUVLW\� IRU� :RPHQ�� ���� 8�6���

DW�������7KLV�UXOH�DJDLQVW�JHQGHU�VWHUHRW\SH�GLVFULPLQDWLRQ�LV�



���

³D� VSHFLDO� UXOH� RI� UHOHYDQFH�� D� VWDWHPHQW� DERXW� ZKDW� WKLV�

1DWLRQ� VWDQGV� IRU�� UDWKHU� WKDQ� D� VWDWHPHQW� RI� IDFW�´�-�(�%�� Y��

$ODEDPD� H[� UHO� 7�%��� ���� 8�6�� DW� ���� �2¶&RQQRU�� -���

FRQFXUULQJ����6HH�0HWUR�%URDGFDVWLQJ��,QF��Y��)&&������8�6��

����� ���� ������� �2¶&RQQRU�� -��� GLVVHQWLQJ�� �³D� FULWHULRQ�

EDUUHG�WR�WKH�*RYHUQPHQW�E\�KLVWRU\�DQG�WKH�&RQVWLWXWLRQ´���

7KDW� WKLV� &RXUW� KDV� VR� FRQVWUXHG� WKH� )RXUWHHQWK� $PHQG��

PHQW� JRHV� WR� WKH� HVVHQFH� RI� WKH� &LW\� RI� %RHUQH� TXHVWLRQ�

SUHVHQWHG�KHUH���*LYHQ�WKH�VFRSH�DQG�QDWXUH�RI�WKH�)RXUWHHQWK�

$PHQGPHQW�SURKLELWLRQ�RQ�JHQGHU�VWHUHRW\SH�GLVFULPLQDWLRQ��

FRQJUHVVLRQDO� HQDFWPHQWV� DLPHG� DW� UHPHG\LQJ� RU� SUHYHQWLQJ�

VXFK� GLVFULPLQDWLRQ� DUH� PRVW� FHUWDLQO\� QRW� HQDFWPHQWV� WKDW�

³HIIHFW� D� VXEVWDQWLYH� UHGHILQLWLRQ� RI� WKH� )RXUWHHQWK� $PHQG��

PHQW�´� .LPHO�� ���� 8�6�� DW� ���� EXW� UDWKHU� HQDFWPHQWV� WKDW��

XQGHU� WKLV� &RXUW¶V� LQWHUSUHWDWLRQ� RI� WKH� )RXUWHHQWK� $PHQG��

PHQW��HIIHFWXDWH�³WKH�KHDUW�RI�WKH�&RQVWLWXWLRQ¶V�JXDUDQWHH�RI�

HTXDO�SURWHFWLRQ�´��-�(�%��Y��$ODEDPD�H[�UHO�7�%�������8�6��DW�

�������� �.HQQHG\�� -��� FRQFXUULQJ��� TXRWLQJ� 0HWUR� %URDG��

FDVWLQJ��,QF�������8�6��DW������2¶&RQQRU��-���GLVVHQWLQJ���

��� � 7KDW� FRQFOXVLRQ� EULQJV� LQWR� SOD\� WKH� ZHOO�VHWWOHG� UXOH�

WKDW� &RQJUHVV� KDV� )RXUWHHQWK� $PHQGPHQW� ���� DXWKRULW\� WR�

HIIHFWXDWH� WKH�)RXUWHHQWK�$PHQGPHQW�����JXDUDQWHHV�DJDLQVW�

UDFLDO� RU� JHQGHU� GLVFULPLQDWLRQ� WKURXJK� D� OHJLVODWLYH�

³DSSURDFK�WR�WKH�SUREOHP�>WKDW@�LV�D�UDWLRQDO�RQH�´�2UHJRQ�Y��

0LWFKHOO������8�6������������������ �2SLQLRQ�RI�6WHZDUW�� -�����

6HH� LG�� � DW� ���� �2SLQLRQ� RI� +DUODQ�� -��� �³WKH� FKRLFH� ZKLFK�

&RQJUHVV�PDGH�ZDV�ZLWKLQ�WKH�UDQJH�RI�WKH�UHDVRQDEOH´���7KH�

VFRSH� DQG� QDWXUH� RI� &RQJUHVV¶� ���� SRZHU� WR� ³LGHQWLI\� DQG�

UHGUHVV� WKH� HIIHFWV� RI� >WKHVH� IRUPV� RI@� VRFLHW\�ZLGH�

GLVFULPLQDWLRQ�´�5LFKPRQG�Y��-�$��&URVRQ�&R�������8�6�������

���� ������� �RSLQLRQ� RI� 2¶&RQQRU�� -���� LV� LOOXVWUDWHG� E\� WKLV�

&RXUW¶V�GHFLVLRQ�LQ�)XOOLORYH�Y��.OXW]QLFN��VXSUD��

,Q� )XOOLORYH�� WKH� &RXUW� UHYLHZHG� D� IHGHUDO� ³PLQRULW\�

EXVLQHVV�HQWHUSULVH´��0%(��SURJUDP�WKDW�JUDQWHG�SUHIHUHQFHV�

IRU� ³PHPEHUV� RI� VWDWXWRULO\� LGHQWLILHG� PLQRULW\� JURXSV´� LQ�



���

REWDLQLQJ�FRQWUDFWV�WR�SURYLGH�VHUYLFHV�RU�VXSSOLHV�WR�IHGHUDOO\�

IXQGHG�VWDWH� DQG� ORFDO�SURMHFWV�� �����8�6��DW���������� � �7KH�

&RXUW¶V�³DQDO\VLV�SURFHHG>HG@�LQ�WZR�VWHSV�´��,G��DW�������7KH�

ILUVW� VWHS� RI� WKDW� DQDO\VLV�� ZKLFK� LV� WKH� RQH� SHUWLQHQW� KHUH��

³LQTXLUH>G@� ZKHWKHU� WKH� REMHFWLYHV� RI� WKLV� OHJLVODWLRQ� DUH�

ZLWKLQ�WKH�SRZHU�RI�&RQJUHVV�´��,G���HPSKDVLV�LQ�RULJLQDO��
�
�

7KH�)XOOLORYH�&RXUW�GHWHUPLQHG�³WKDW� WKH�REMHFWLYHV�RI� WKH�

0%(�SURJUDP�DUH�ZLWKLQ�WKH�SRZHU�RI�&RQJUHVV�XQGHU�����µWR�

HQIRUFH�� E\� DSSURSULDWH� OHJLVODWLRQ�¶� WKH� HTXDO� SURWHFWLRQ�

JXDUDQWHHV�RI�WKH�)RXUWHHQWK�$PHQGPHQW�´������8�6��DW�������

,Q� VR� KROGLQJ�� WKH� &RXUW� UHFRJQL]HG� WKDW� WKH�0%(� SURJUDP�

ZDV�QRW�GLUHFWO\�DGGUHVVHG�WR�³DQ\�LQWHQWLRQDO�GLVFULPLQDWLRQ�

RU�RWKHU�XQODZIXO�FRQGXFW´� LQ� WKH�OHWWLQJ�RI�SXEOLF�FRQWUDFWV��

LG�� DW� ����� EXW� UDWKHU� ZHQW� ³EH\RQG� WKH� SURKLELWLRQ� RI�

SXUSRVHIXO� GLVFULPLQDWLRQ� WR� HQFRPSDVV� VWDWH� DFWLRQ� WKDW� KDV�

GLVFULPLQDWRU\� LPSDFW� SHUSHWXDWLQJ� WKH� HIIHFWV� RI� SDVW�

GLVFULPLQDWLRQ�´� LG�� DW� ����� � 7KH� 0%(� SURJUDP� GLG� VR� E\�

DOWHULQJ� ³WUDGLWLRQDO� SURFXUHPHQW� SUDFWLFHV� >WKDW@�� ZKHQ�

DSSOLHG�WR�PLQRULW\�EXVLQHVVHV��FRXOG�SHUSHWXDWH�WKH�HIIHFWV�RI�

SULRU� GLVFULPLQDWLRQ´� LQ� RUGHU� ³WR� HQVXUH� WKDW� >PLQRULW\@�

EXVLQHVVHV�ZHUH�QRW�GHQLHG�HTXDO�RSSRUWXQLW\�WR�SDUWLFLSDWH�LQ�

IHGHUDO� JUDQWV� WR� VWDWH� DQG� ORFDO� JRYHUQPHQWV�� ZKLFK� LV� RQH�

DVSHFW�RI�WKH�HTXDO�SURWHFWLRQ�RI�ODZV�´��,G��

����������������������������������������������
�
7KH VHFRQG VWHS LQ WKH )XOOLORYH DQDO\VLV DGGUHVVHG ³ZKHWKHU WKH

OLPLWHG XVH RI UDFLDO DQG HWKQLF FULWHULD� LQ WKH FRQWH[W SUHVHQWHG� LV D

FRQVWLWXWLRQDOO\ SHUPLVVLEOH PHDQV IRU DFKLHYLQJ WKH FRQJUHVVLRQDO

REMHFWLYHV�´ ��� 8�6� DW ���� 6HH $GDUDQG &RQVWUXFWRUV� ,QF� Y� 3HQD�

��� 8�6� ���� ��� ������� 7KLV DVSHFW RI )XOOLORYH LV QRW LPSOLFDWHG E\

WKH )0/$� EHFDXVH WKDW VWDWXWH DGGUHVVHV WKH SUREOHP RI JHQGHU VWHUHR�

W\SLQJ LQ D PDQQHU WKDW DYRLGV HPSOR\LQJ DQ\ VXVSHFW FODVVLILFDWLRQV� 6HH

$GDUDQG� ��� 8�6� DW ������� �SURJUDP WKDW DWWHPSWV WR RYHUFRPH

GLVDGYDQWDJHV ZLWKRXW XVLQJ FODVVLILFDWLRQV VXFK DV UDFH LV VXEMHFW WR ³WKH

PRVW UHOD[HG MXGLFLDO VFUXWLQ\´�� 6HH DOVR LG� DW ������� �UHVHUYLQJ WKH

TXHVWLRQ RI ZKHWKHU ��� JUDQWV &RQJUHVV EURDGHU DXWKRULW\ WR HPSOR\

UDFLDO FODVVLILFDWLRQV ZKHQ LW LV HQIRUFLQJ WKH )RXUWHHQWK $PHQGPHQW��



���

)XOOLORYH� XQGHUVFRUHV� WZR� SRLQWV� WKDW� DUH� KLJKO\� SHUWLQHQW�

KHUH��

)LUVW��ZKHUH�&RQJUHVV�LV�DFWLQJ�WR�YLQGLFDWH�WKH�)RXUWHHQWK�

$PHQGPHQW� ���� JXDUDQWHHV� DJDLQVW� UDFLDO� RU� JHQGHU�

GLVFULPLQDWLRQ�� ³&RQJUHVV>@� QHHG�QRW�PDNH� VSHFLILF� ILQGLQJV�

RI�GLVFULPLQDWLRQ´�DV�D�SUHGLFDWH�IRU�H[HUFLVLQJ�LWV�)RXUWHHQWK�

$PHQGPHQW� ���� HQIRUFHPHQW� DXWKRULW\� EXW� PD\� DFW� RQ� WKH�

EDVLV� RI� ³D� QDWLRQZLGH� KLVWRU\� RI� SDVW� GLVFULPLQDWLRQ�´�

5LFKPRQG� Y�� -�$�� &URVRQ� &R��� ���� 8�6�� DW� ���� 	� ����

�HPSKDVLV�DGGHG��� �6HH�DOVR�2UHJRQ�Y��0LWFKHOO������8�6��DW�

�����2SLQLRQ�RI�+DUODQ��-����³'HVSLWH�WKH�ODFN�RI�HYLGHQFH�RI�

VSHFLILF� LQVWDQFHV� RI� GLVFULPLQDWRU\� DSSOLFDWLRQ� RU� HIIHFW��

FRQJUHVV� FRXOG� KDYH� GHWHUPLQHG� WKDW� UDFLDO� SUHMXGLFH� LV�

SUHYDOHQW�WKURXJKRXW�WKH�1DWLRQ��DQG�WKDW�OLWHUDF\�WHVWV�XQGXO\�

OHQG� WKHPVHOYHV� WR� GLVFULPLQDWRU\� DSSOLFDWLRQ�� HLWKHU�

FRQVFLRXV� RU� XQFRQVFLRXV�´��	� ���� �2SLQLRQ� RI� 6WHZDUW�� -���

�³&RQJUHVV�ZDV� QRW� UHTXLUHG� WR�PDNH� VWDWH�E\�VWDWH� ILQGLQJV�

FRQFHUQLQJ� HLWKHU� WKH� HTXDOLW\� RI� HGXFDWLRQDO� RSSRUWXQLW\� RU�

DFWXDO�LPSDFW�RI�OLWHUDF\�UHTXLUHPHQWV�RQ�WKH�1HJUR�FLWL]HQ¶V�

DFFHVV�WR�WKH�EDOORW�ER[�´�����7KXV��WKH�)LIWK�&LUFXLW�FRXOG�QRW�

KDYH� EHHQ� PRUH� ZURQJ� ZKHQ� LW� VDLG� LQ� .D]PLHU� WKDW�

OHJLVODWLRQ� DGGUHVVHG� WR� UHPHG\LQJ� DQG� SUHYHQWLQJ� JHQGHU�

VWHUHRW\SH� GLVFULPLQDWLRQ� FDQ� EH� VXVWDLQHG� DV� SURSHU�

)RXUWHHQWK�$PHQGPHQW����� OHJLVODWLRQ�RQO\�ZKHUH� WKHUH� LV� D�

³OHJLVODWLYH� UHFRUG� �� �� �� FRQWDLQ>LQJ@� HYLGHQFH� RI� DFWXDO�

FRQVWLWXWLRQDO�YLRODWLRQV�E\�WKH�6WDWHV�VXIILFLHQW�WR�MXVWLI\�WKH�

IXOO� VFRSH� RI� WKH� VWDWXWH¶V� SURYLVLRQV�´� � ���� )��G� DW� ����

�HPSKDVLV�LQ�RULJLQDO���

6HFRQG�� ³ZKHUH� &RQJUHVV� KDV� DXWKRULW\� WR� GHFODUH� FHUWDLQ�

FRQGXFW�XQODZIXO��LW�PD\�������DXWKRUL]H�DQG�LQGXFH�VWDWH�DFWLRQ�

WR� DYRLG� VXFK� FRQGXFW�´� �)XOOLORYH�� ���� 8�6�� DW� ����� � 7KLV�

HQIRUFHPHQW� DXWKRULW\� ³LQFOXGH>V@� WKH� SRZHU� WR� GHILQH�

VLWXDWLRQV� ZKLFK�&RQJUHVV� GHWHUPLQHV� WKUHDWHQ� SULQFLSOHV� RI�

HTXDOLW\� DQG� WR� DGRSW� SURSK\ODFWLF� UXOHV� WR� GHDO� ZLWK� WKRVH��

�



���

VLWXDWLRQV�´� �5LFKPRQG� Y�� -�$�� &URVRQ�&R��� ����8�6�� DW� ����

�HPSKDVLV� LQ�RULJLQDO���6HH�.DW]HQEDFK�Y��0RUJDQ������8�6��

�����������
�
�

*LYHQ� WKH� ZHOO�HVWDEOLVKHG� HTXDO� SURWHFWLRQ� MXULVSUXGHQFH�

UHJDUGLQJ�JHQGHU�GLVFULPLQDWLRQ��WKHUH�LV�QR�GRXEW�ZKDWVRHYHU�

WKDW�&RQJUHVV¶�)RXUWHHQWK�$PHQGPHQW�HQIRUFHPHQW�DXWKRULW\�

H[WHQGV� WR� HQDFWLQJ� OHJLVODWLRQ� WKDW� FDWHJRULFDOO\� SURKLELWV�

VWDWHV� IURP� PDNLQJ� HPSOR\PHQW� GHFLVLRQV� RQ� WKH� EDVLV� RI�

³DUFKDLF� DQG� VWHUHRW\SHG� QRWLRQV´� FRQFHUQLQJ� ³WKH� UROHV� RI�

PDOHV� DQG� IHPDOHV�´�0LVVLVVLSSL�8QLYHUVLW\� IRU�:RPHQ�� ����

8�6�� DW� ��������� � &RQJUHVV� KDV� GRQH� VR� E\� WKH� �����

DPHQGPHQWV� H[WHQGLQJ� WKH� FRYHUDJH� RI� WKH� 7LWOH� 9,,� RI� WKH�

&LYLO�5LJKWV�$FW�RI������WR�WKH�6WDWHV���$QG��³LQ�)LW]SDWULFN�Y��

%LW]HU�� ���� 8�6�� ���� �������� �� �� �� >W@KH� &RXUW� KHOG� WKDW� WKLV�

H[WHQVLRQ� RI� 7LWOH� 9,,� ZDV� DQ� DSSURSULDWH� PHWKRG� RI�

HQIRUFLQJ� WKH� )RXUWHHQWK� $PHQGPHQW�´� � &LW\� RI� 5RPH� Y��

8QLWHG�6WDWHV������8�6����������������������

7KDW�EHLQJ�VR�� DV�)XOOLORYH�PDNHV� FOHDU��&RQJUHVV�KDV� WKH�

DGGLWLRQDO�DXWKRULW\� WR�³DGRSW�SURSK\ODFWLF�UXOHV� WR�GHDO�ZLWK�

�� �� �� VLWXDWLRQV´� WKDW� ³WKUHDWHQ� >)RXUWHHQWK� $PHQGPHQW@�

SULQFLSOHV� RI� HTXDOLW\�´� �5LFKPRQG� Y�� -�$�� &URVRQ� &R��� ����

8�6��DW�������)0/$�������D�����&��LV�MXVW�VXFK�OHJLVODWLRQ�LQ�

WKDW�LW�³FRXQWHUDFW>V@�WKH�YDULRXV�SUREOHPV�IRU�JHQGHU�HTXDOLW\�

LQ� SXEOLF� DQG� SULYDWH� ZRUNSODFHV� FUHDWHG� E\� ZRUNSODFH�

SROLFLHV� WKDW� UHIOHFW� WUDGLWLRQDO�� IRUPHUO\� VWDWH�VXSSRUWHG�

DVVXPSWLRQV� DERXW� JHQGHU� UROHV� LQ� WKH� GRPHVWLF� DQG� SXEOLF��

�

����������������������������������������������
�

,Q .DW]HQEDFK Y� 0RUJDQ� WKH &RXUW DSSURYHG D SURYLVLRQ RI WKH

9RWLQJ 5LJKWV $FW PDQGDWLQJ WKDW JUDGXDWHV RI ³$PHULFDQ�IODJ VFKRROV LQ

ZKLFK WKH SUHGRPLQDQW ODQJXDJH ZDV RWKHU WKDQ (QJOLVK´ EH H[HPSWHG

IURP WKH RWKHUZLVH YDOLG (QJOLVK�ODQJXDJH SUHFRQGLWLRQV IRU UHJLVWHULQJ DV

D YRWHU� ��� 8�6� DW ���� 7KH &RXUW VXVWDLQHG WKLV SURYLVLRQ RQ WKH

JURXQGV WKDW LW FRXOG EH VHHQ DV D UHDVRQDEOH PHWKRG RI IRUHVWDOOLQJ

GLVFULPLQDWLRQ DJDLQVW 3XHUWR 5LFDQV LQ WKH SURYLVLRQ RI VRFLDO VHUYLFHV E\

WKH 6WDWH RI 1HZ <RUN� ,G� DW ��������



���

VSKHUHV´� DQG� ³GHWHU>V@� IXWXUH� LQWHQWLRQDO� GLVFULPLQDWLRQ�

DJDLQVW� ZRPHQ� EDVHG� RQ� WKRVH� VDPH� VWHUHRW\SHV�´� 3HW���

$SS����D��

&21&/86,21�

7KH�GHFLVLRQ�RI�WKH�FRXUW�RI�DSSHDOV�VKRXOG�EH�DIILUPHG��

5HVSHFWIXOO\�VXEPLWWHG��
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