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QUESTIONS PRESENTED

1. Incongdering aclam againg amunicipa corporation for
intentiona discriminationarisng out of afaddly neutral and judicidly
uphed referendum petition, may the court inquire into the
moativations of a handful of the dtizens who expressed support for
the referendum and impute those mativations to the entire municipd
organization?

2. Inlight of the condtitutiona freedom of politica expression,
can a disparate impact clam under the Fair Housing Act be
maintained againgt a municipd corporationfor the aleged impact of
filing of afaddly neutrd and judicidly upheld referendum petition?

3. Doesthe Due Process Clause of the Congtitution require
a munidpd corporation to issue building permits when the
underlying conditions for issuance of building permits have not been
met and the municipa corporation’ s withholding of the permits is
required by the judgments of state courts of competent jurisdiction?
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IDENTITY AND INTEREST OF AMICI CURIAE

Pursuant to Supreme Court Rule 37, Pacific Lega Foundation
and the Center for Equal Opportunity, respectfully submit this brief
amicus curiae in support of neither party. All parties consented to
thefiling of this brief and their |etters of consent have been lodged
with the Clerk of this Court.*

Pacific Lega Foundation (PLF) is a nonprofit, tax-exempt
corporation organized under the laws of the State of Californiafor
the purpose of engaging in litigetion in matters affecting the public
interest. PLF conddersthis caseto be Sgnificant inthat it concerns
the scope of disparate impact, a doctrine that is often
counterproductive to the public interest. PLF has participated in
numerous cases involving discrimination on the basis of race
induding Regents of the University of California v. Bakke, 438
U.S. 265(1978); Associated General Contractorsof California,
Inc. v. City and County of San Francisco, 813 F.2d 922 (9th
Cir.1987); and Hi-Voltage WireWorks, Inc. v. City of San Jose,
12 P.3d 1068 (Cd. 2000). PLFisasointerested inthe subgtantive
due processissue. PLF attorneys have been before this Court on
three occasons representing individuas whose right to use ther
property was unlawfully denied by government agencies. See
Palazzolo v. Rhode Island, 533 U.S. 606 (2001); Suitum v.
Tahoe Regional Planning Agency, 520 U.S. 725 (1997); Nollan
v. California Coastal Commission, 483 U.S. 825 (1987).

The Center for Equa Opportunity (CEO) is a Virginia
nonprofit corporation. CEO’s main purpose is to study issues
concerning race and ethnicity. CEO has participated activedy in a
widevariety of dvil rightscasesinduding. Alexander v. Sandoval,

1 Pursuant to Supreme Court Rule 37.6, Amici affirm that no counsel
for any party in this case authored this brief in whole or in part; and
furthermore, that no person or entity has made a monetary
contribution specificaly for the preparation or submission of this brief.
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532 U.S. 275 (2001); Rice v. Cayetano, 528 U.S. 495 (2000);
Shaw v. Reno, 509 U.S. 630 (1993); and &. Mary's Honor
Center v. Hicks 509 U.S. 502 (1993). CEO isparticipating only
in Part | of thisbrief.

STATEMENT OF THE CASE

The facts of the case are set forth in Buckeye Community
Hope Foundationv. City of Cuyahoga Falls, 263 F.3d 627 (6th
Cir. 2001). Buckeye Community Hope Foundation (Buckeye)
purchased real property inthe City of Cuyahoga Fals (City) for the
purpose of developing a low-income housing complex. Buckeye
submitted a“gite plan” for the project which was approved by the
City planning commission and City Council over the objections of
the mayor and some members of the public. 1d. at 630-31.

City residentsfiled a referendum petition seeking avote onthe
city council’s approva of the site plan. The Ohio Supreme Court
ultimatdy ruled that the referendum violated the Sate congtitution.
Id. at 633. Buckeye dso filed an action in federa court aleging
violations of the Fair Housing Act, 42 U.S.C. § 3601, et seq., 42
U.S.C. 88 1981 and 1982, the Due Process Clause and Equal
Protection Clause of the Fourteenth Amendment, per 42 U.S.C.
§1983. Id. at632. Thedigtrict court eventudly granted the City’s
motions for summaryjudgment ondl dams. 1d. The Sxth Circuit
reversed, holding that there were genuine issues of materid fact as
tothe equa protectiondam, id. at 639, the Fair Housng Act dam,
id. at 641, and the substantive due process claim, id. a 644. This
Court granted certiorari. Amici will address only issues of the
aoplicability of disparate impact andyss to the Fair Housing Act
and the standardsfor determining substantive due process violaions
in land use cases.

SUMMARY OF ARGUMENT

The legidaive higtory of the Fair Housing Act, as expressed
by its proponents in Congress, showsthat the Act was intended to
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aoply soldy to intentiond discrimination, not to acts having a
disparate impact on protected classes. Disparate impact doctrine

developed haphazardly inthe courtswith the main impetus fromthe
federd bureaucracy. The courts mistakenly deferred to the

regulatory extengion of civil rights statutes from the intent standard

set by Congress to an effects standard promoted by the regulatory
agencies. Congress has rductantly acceded to the courts and

agencies adoption of disparate impact theory but has frequently

acted to limit its gpplication. This Court has dso limited disparate
impact by holding it ingpplicable in Equal Protection cases and

declining to extend it to statutes such as the Age Discrimination in

Employment Act, the Equal Pay Act, and 42 U.S.C. §1981. The

Court has shown particular concern that disparate impact doctrine

would lead to the adoption of quotas and preferentia treatment,

contrary to the will of Congress.

Thefederd circuits disagree on what sort of property interest
is entitled to subgantive due process protection in the land use
context. A number of circuit courts, including the court below,
requre that a landowner demondrate a “vested right” or
“entitement” to a paticular use of property. That
approach—~borrowed fromprocedural due process cases claming
a property interest in continued public benefits—has no place in
land use cases involving arbitrary government action that interferes
with the right to use land. The Condtitution and this Court’s
precedents requirethat the ownership of land implicates aproperty
right protected by due process.
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ARGUMENT

DISPARATE IMPACT
ANALYSISISNOT APPLICABLE
TO THE FAIR HOUSING ACT

A. The Plain Language of the Fair
Housing Act Limits Its Applicability
to I ntentional Discrimination

The Fair Housing Act (FHA), 42 U.S.C. § 3601, et seq.,
declaresthat it isunlanful to “make unavailable or deny, a dwelling
to any person because of race, color, rdigion, sex, familid status, or
nationd origin.” 42 U.S.C. 8 3604(a). The wording of the FHA
focuses on whether people of different races are treated differently
because of their race or other stated grounds. Thislanguageplainly
prohibitsonly intentiona discrimination. However, the Sixth Circuit
went further and held:

Evenif plantiffsfal to prove that defendantsintended to
discriminate on the basis of race, they dso have avdid
dam under the FHA on the theory that defendants
actions had a disparate impact based on race.

Buckeye, 263 F.3d at 640.

The court hed that “at least under certain circumstances, a
violation of the Fair Housing Act can be established by a showing
of discriminatory effect without a showing of discriminatory intent.”
Id. Thus, if amunicipd actiondigproportionately impacts members
of aminority group it violatesthe FHA, even if there was no intent
to discriminate.

ThisCourt specificdly reserved the questionwhether disparate
impact andyss gpplies to the FHA in Town of Huntington v.
Huntington Branch, National Associationfor the Advancement
of Colored People, 488 U.S. 15, 18 (1988). The legidative
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history of the Act and public policy strongly support the argument
that it does not.

B. CongressIntended the Fair Housing
Act to Ban Intentional Discrimination,
Not Facially Neutral Laws That Merely
Have a Disproportionate Effect

The legislative higory of the FHA shows that Congress
intended the Act to goply only to intentiond discrimination.
Because the FHA was offered as afloor amendment in the Senate
thereare no committeereports. Thelegidative higory thuscongsts
of statements on the floor of the Senate and House. Significantly,
neither the supporters nor the opponents suggested that the Act
would ban as radidly discriminatory local land use regulation that
had a disproportionate effect on minorities. Thiswould have had
the extraordinary impact of invdidaing innumerable loca zoning
regulations that, without any intent to discriminate, imposelot Szeor
type of unit redrictions (e.g., zoning redricting development to
single family dwellings) on resdences. Since such redtrictions
Impose economic means testson residents and certainminoritiesare
disproportionately lessable to afford sngle family resdences, such
zoning has a disparate impact on members of those minoritygroups.
Instead, the legidaive history shows that Congress was concerned
with prohibiting intentiondl refusas to sl or rent housing because of
the race of the renter or buyer and intended that financia ability
should remain the sSingle most important factor in such transactions.

Senator Mondale, aleading sponsor of the FHA, stated: “The
bill smply reaches the point where there is an offering to the public
and the prospective sdler refused to sel to someone soldy on the
bass of race.” 114 Cong. Rec. 4974 (Mar. 4, 1968). Senator
Hart concurred: “When you go to a property that is publicly
offered, let us not run the litmus test of how | spell my name, or
where | went to church. . . or what color God gave me.” Id. a
4976. Senator Mondde gressed thelimitsonthebill’ sreech: “The
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hill permitsan owner to do everything that he could do anyhow with
his property—ingst upon the highest price, giveit to his brother or
wife, sl it to his best friend, do everything he could ever do with
property, except refuseto sl it to a person solely on the bass of
his color or his rdigion. That isdl it does. It does not confer any
right. It Smply removes the opportunity to insult and discriminate
agang afdlow American because of hiscolor, and that isdl.” 1d.
a 5643 (Mar. 7, 1968). Congressman Steiger declared: “You
cannot, because of one reason—race—refuse to sdll or rent
property. All of the legitimate criteriawhich a homeowner usesto
judge the prospective buyer remanunimpaired.” Senator Brooke,
another leading cosponsor, stated:

| believe that dl we are saying inthis amendment isthat

we are giving the opportunity for people to live where

they want to live and where they canlive. . .. A person

can sl his property to anyone he chooses, aslong as it

isby persona choice and not because of motivations of

discrimination.
Id. at 2283 (Feb. 6, 1968). Senator Tydings adso emphasized that
the issue was intentionad discrimination: “Just a year ago, in this
Chamber . . . | made the observation that—ypurposeful excluson
from resdentia neighborhoods, particularly on grounds of race, is
the rule rather than the exception in many parts of our country.” 1d.
at 2528 (Feb. 7, 1968). He later noted that “the deliberate
excluson fromresidentia neighborhoods on grounds of race—and
al the problems that go withit—are gtill withustoday ... ." 1d. at
2530.

It is perhaps ironic that this case arises in the context of
oppositionto low-income housing as an dleged proxy for race
discrimination.  The legidative history shows that members of
Congress repeatedly stressed that the bill was designed to make
finencd ability, rather than race, the principad qudification for
purchasing or renting housing. Senator Mondale noted:  “We had
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severd witnesses before our subcommittee who were Negro, who
tedtified that they had the financia ability to buy decent housing in
al-white neighborhoods, but despite repeated good faith attempts,
were unable to do s0.” Id. at 2277 (Feb. 6, 1968). Senator
Hatfidd emphasized: “The point is that where discrimination exists
a dl, whereany manin any part of this country . . . is denied the
right to buy a home within a community according to his economic
ability, wherever he might please, merdly because his skin is of a
different color, there is a denid of a right that belongs to dl
Americans, and therefore this should be corrected.” Id. at 3129
(Feb. 15, 1968). Senator Scott agreed: “Most persons in this
country canrent or buy the dwelling of their choice if they have the
money or credit to qualify. But others, evenif they have unlimited
funds and impeccable credit, often are denied access to decent
housing smply because of the color of their skin.” Id. at 3252
(Feb. 16, 1968). Congressman McGregor added: “How bitter it
must be to find that dthough your bank baance is anple, your
credit rating is good, your character above reproach, you may not
improve your family’s housing because your skin is not white” 1d.
at 9564 (Apr. 10, 1968).

Theintent of the bill was summed up by Senator Mondde: “I
emphasize that the basic purpose of this legidation is to permit
people who have the ahility to do so to buy any house offered to the
public if they can afford to buy it. It would not overcome the
economic problem of those who could not afford to purchase the
house of thar choice.” Id. a 3421 (Feb. 20, 1968). He
emphasized: “We readily admit that fair housing by itsdf will not
move a single Negro into the suburbs—the laws of economics will
determine that.” Id. at 3422. This legidaive higtory shows that
Congress purposeinadopting the FHA was to prohibit intentiond
discrimination. The members statements refute the suggestion that
the FHA was further intended to outlaw restrictions based on
economic means such as the low-income housing here at issue.
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The redlity is that local land use decisons invalve a mix of
factors. Some factors are objective such as sewage, traffic, water
supply, and school impacts. Othersare esthetic, such aspreserving
open space and limiting housng density. This Court recognized
these intangible qudity of life factors as legitimate subjects of loca
land use regulation that are entitled to judicia deference in Village
of Belle Terre v. Boraas, 416 U.S. 1 (1974). Indeed, Senator
Mondale madeit clear that the FHA was not evenintended to apply
to land use regulaion. In the hearings recorded in Fair Housing
Act of 1967: Hearings Before the Subcommittee on Housing
and Urban Affairs of the Senate Committee on Banking and
Currency, 90th Cong., 1st Sess. 22-23 (1967), Senator Mondde
stated that the bill was* designed to ded exclusvely withthe refusal
to I or rent for racid reasons, and it does not apply to the
exigence of other reasons or [sc] does not apply to zoning
requirements, ordinances, and therest.” Id.

If it had wished to create an effects standard for the FHA,
Congress was wdl aware of how to do so. In Section 5 of the
Voting Rights Act of 1965, 42 U.S.C. § 1973c, Congress
mandated that coveredjurisdictions seek preclearance of any vating
change and demonstrate that it “ does not have the purpose and will
not have the efect of denying or abridging the right to vote on
account of raceor color.” This language shows that Congresswas
aware that race-neutra practices could produce racia effects and
that it knew how to prohibit such practices when it intended to do
s0. It did not do so here. When the statute was amended in 1988,
Congress made no change in the wording of the operative parts of
the statute and Presdent Reagan in signing those amendments
declared that the statute “ spesks only to intentiona discriminetion.”
Remarks on Sgning the Fair Housing Act Amendment Act of 1988,
24 Weekly Comp. Pres. Doc. 1140-41 (Sept. 13, 1988).
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C. Extending Disparate Impact Analysisto the Fair
Housing Act Would Be Contrary to Public Policy

1. Disparate Impact Analysis Developed
Haphazardly at the Impetus of the
Federal Bureaucracy

The doctrine of “disparate impact” saw its initid judicia
goplicationin Griggs v. Duke Power Co., 401 U.S. 424 (1971).
Griggshedthat anemployer’ srequirement that job applicantshave
completed high school and pass a generd inteligence test
discriminated againgt blacks in violaion of Title VII, 42 U.S.C.
§2000g, et seg., prohibiting employment discriminationonthebasis
of race, color, religion, sex, or nationa origin, because it excluded
ahigher proportionof blacks thanwhitesand was not demonstrably
related to actud ability to do the work. Griggs, 401 U.S. at 431-
32. Theruling in Griggswasdearly influenced by the fact that the
employer had a history of overt racid discrimination which had
apparently ceased after the enactment of the Civil Rights Act of
1964, dthough the employer continued to follow policies that had
amarkedly disproportionate effect on blacks. Id. at 428-29.

The disparateimpact doctrine was extended to Title VI inLau
v. Nichols, 414 U.S. 563 (1974). There, non-English-spesking
students of Chinese ancestry sued San Francisco school officids
dleging that the school district’ sfallureto provide equal educational
opportunities violated the Fourteenth Amendment and Title VI. Id.
a 564. The Court did not reach the Equa Protection Clause
argument but insteed relied soldy on Section 601 of Title VI. Id.
Although the Court did not use the term “disparate impact,” it cited
Department of Health, Education & Wefare (HEW) regulaions?
issued pursuant to Section 602 that barred actsthat have the effect

2 The court also took note of HEW guidelines that required federally
funded school districts to rectify students' language deficiencies. Id.
at 566-67.
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of disrimingtion, even though there is no purposeful design to
discriminate. 1d. at 568.

The concurring opinionof Justice Stewart, joined by the Chief
Jugtice and Judtice Blackmun, raised a fundamentd issue “The
critica question is . . . whether the regulaions and guidelines
promulgated by HEW go beyond the authority of § 601.” Id. at
571 (footnote omitted). The concurrence noted that the validity of
a regulation promulgated under a generd authorization provision
such as Section 602 of Title VI “will be sustained so long as itis
‘reasonably related to the purposes of the endbling legidation.”” Id.
(citations omitted).

InGuardians Association v. Civil Service Commission of
the City of New York, 463 U.S. 582 (1983), a mgjority of the
Court’s members held that proof of purposeful discriminationis a
necessary eement of avaid dlam under Title VI itsdf. Black and
Higpanic members of the city police department had challenged the
city’s “lagt-hired, fird-fired” policy ashaving a disparate impact on
the bass of race. Inabadly splintered decision, the Court affirmed
the Second Circuit's denid of reief under Title VI. In their
concurring opinion, id. at 610-11, Justices Powdll, Rehnquist, and
Chief Justice Burger observed that inRegents of the University of
California v. Bakke, 438 U.S. 265, Justice Powd| held that Title
V1 proscribes only thoseracid classfications that would violatethe
Equa Protection Clause or the Fifth Amendment. Id. a 287.
JusticesBrennan, White, Marshdl, and Blackmun reached the same
condusonin Bakke “‘Title VI's definition of racid discrimingtion
is absolutely coextensive with the Conditution’s.”” Id. at 352.
Since the Condtitution requires proof of discriminatory intent,
Justices Powell, Burger, and Rehnquist held that Bakke necessarily
required regjectionof the decison in Lau that discriminatory impact
auffices to establish liability under Title VI. Guardians, 463 U.S.
at 610-11.
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Justices Brennan, White, Marshdl, and Blackmun concurred:
““Inour view, Title VI prohibitsonly those uses of racid criteria that
would violate the Fourteenth Amendment if employed by aState or
its agencies” ” Id. a 639. Justices Stevens, Brennan, and
Blackmun further concurred, notingthat theinterpretationof Title VI
adopted by amgority in Bakke was confirmed in two subsequent
opinions of the court. United Steelworkersof Americav. Weber,
443 U.S. 193 (1979), digtinguished Title VII from Title VI on the
bass that Title VII “*was not intended to incorporate and
particularize the commands of the Fifth and Fourteenth
Amendments.”” Id. at 207 n.6. And inBoard of Education, New
York City v. Harris, 444 U.S. 130 (1979), the Court concluded
that the 1972 Emergency School Aid Act (ESAA) contemplates
funding cutoffs in response to forms of discrimination that are not
“*discrimination in the Fourteenth Amendment sense.’” 1d. at 149
(citationomitted). Harristhenmadeacritica point indistinguishing
the ESAA from Title VI:

A vidlationof Title VI may result ina cutoff of dl federd
funds, and it is likdy that Congress would wish this
dradtic result only when discrimination isintentiond. In
contrast, only ESAA funds are rendered unavailable
when an ESAA violation isfound.

Id. at 150.

Judtices Stevens, Brennan, and Blackmun concluded in
Guardians;

If a datute is to be amended after it has been
authoritatively construed by this Court, that task should
amog dways be performed by Congress. TitleVI must
therefore mean what this Court has said it means,
regardless of what some of us may have thought it meant
before this Court spoke. Today, proof of invidious
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purpose is a necessary component of a vdid Title VI
dam.

463 U.S. at 641-42.

Justices Stevens, Brennan, and Blackmun, however, opined
that proof of discriminatory impact was sufficient to establish
violation of regulations adopted to enforce Title V1. Id. at 643-45.
These judtices did not explain how they could cite Harris for the
principle that Congressintended to limit the gpplication of Title VI
to intentiona discrimination because of the dragtic nature of cutting
off dl federa funds, yet permit agency regulationsto achieve that
selfsame drastic outcome.

Thisincons stency was strongly opposed by Justice O’ Connor
who declared:

Justice Stevens' dissent argues that agency regulations
Incorporating an “effects’ standard reflect areasonable
method of “[furthering] the purposes of TitleVI.” If, as
five Members of the Court concluded in Bakke, the
purpose of Title VI is to proscribe only purposeful
discrimination in a program recalving federa financid
assistance, it is difficult to fathom how the Court could
uphold adminidrative regulations that would proscribe
conduct by the recipient having only a discriminatory
effect. Such regulations do not smply “further” the
purpose of Title VI; they go well beyond that purpose.

Id. at 613.

The Court attempted to explain Guardiansin Alexander v.
Choate, 469 U.S. 287 (1985), a case brought under Section 504
of the Rehahilitation Act of 1973, which the Court said was
patterned after Title VI. 1d. a 294. While recognizing that no
opinion commanded a mgority in Guar dians and that members of
the Court offered widdy vaying interpretations of Title VI,
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Alexander nonetheless found that Guardians created a two-
pronged holding on the nature of the discrimination proscribed by
Title VI. Firg, that Title VI directly reached only instances of
intentional  discrimingtion.  Second, that actions having an
unjudifiable disparate impact on minorities could be redressed
through agency regulations designed to implement the purposes of
TitleVI. Id. a 293. The Court found that by 1973, model Title VI
enforcement regulations incorporating adisparate-impact standard
had been drafted by a Presidential task force and the Justice
Department, every other Cabinet Department, and about 40 federal
agencies had adopted sandards in which Title VI was interpreted
to bar programs withadiscriminatory impact. 1d. at 294. Theman
impetus behind disparate impact lidblity was thus the federal
adminidrative agencies.

2. The Court Has Mistakenly Deferred to
Administrative Agency Construction

InAlexander v. Choate, the Court thus said that, eventhough
Congressin enacting Title VI provided that it would apply only to
intentiona discrimination, regulations adopted by adminidrative
agencies could change the scope of the Statute to encompass
activities that merely had an adverse disproportionate effect on
minorities. 1d. at 293. But in following adminidretive regulations
that contradicted the intent of the Satute, the Court was ignoring its
own standards. Japan Whaling Association v. American
Cetacean Society, 478 U.S. 221, 233 (1986), ruled that the Court
will not defer toanagency constructionwhere “the legidative history
of the enactment shows with sufficient clarity thet [it] is contrary to
the will of Congress.” Smilaly,Ernst & Ernst v. Hochfelder, 425
U.S. 185 (1976), held:

The rulemaking power granted to an adminigreive
agency charged with the adminigration of a federd
Satute is not the power to make law. Rather, it isthe
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power to adopt regulationsto carry into effect the will of
Congress as expressed by the statute.

Id. at 213-14 (internd quotation marks omitted). And Reno v.
Bossier Parish School Board, 520 U.S. 471 (1997), ruled that
deference to an adminidrative regulation is appropriate only “if
Congress has not expressed its intent with respect to the question,
and then only if the adminigrative interpretation is reasonable.” 1d.
a 483. As these citations make plain, adminidrative regulations
cannot create federa law. Thus Justice O’ Connor’s concurrence
inGuardians, 463 U.S. a 613, was entirely correct. If Congress
intended that avil rightslaws apply only tointentiona discriminetion,
adminigrative agencies have no power to change that purpose to
include acts that merely have a disparate impact oncertain groups.
The same rationale gpplies to the Fair Housing Act.

3. Congress Has Acted to
Limit Disparate | mpact

Although Congress has acknowledged the courts imposition
of disparate impact andyss on some of itsstatutory schemes, it has
shown its discomfort with the concept by moving to limit its
goplication. For example, Title VII specificaly provides in the
employment context that seniority sysems are exempt from
disparate impact. Section 703(h).2 See Lorance v. AT&T
Technologies, Inc., 490 U.S. 900, 905 (1989).

3 Notwithstanding any other provision of this title, it shall not be
an unlawful employment practice for an employer to apply
different standards of compensation or different terms,
conditions, or privileges of employment pursuant to a bona fide
seniority . . . system . . . provided that such differences are
not the result of an intention to discriminate because of race,
color, religion, sex, or national origin . . . .

42 U.S.C. § 2000e-2(h).
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Congress further attempted to restrict the use of disparate
impact andyss with regard to ability tests for employment in
Section 703(h) which providesin part:

[N]or shdl it be anunlawful employment practice for an
employer to give and to act upon the results of any
professondly developed ability test provided that such
test, its adminigtration or action upon the results is not
designed, intended or used to discriminate because
of race, color, rdigion, sex or nationd origin.

42 U.S.C §2000e-2(h) (emphasis added).

Congress aso addressed the use of disparate impact in test
scores through the enactment of Section703(1), entitled “ Prohibition
of Discriminatory Use of Test Scores’:

It shdl be an unlavfu employment practice for a
respondent, in connection with the selection or referra

of applicants or candidates for employment or

promotion, to adjust the scores of, use different cutoff

scoresfor, or otherwisedter the results of, employment

related testsonthe basis of race, color, religion, sex, or

nationd origin.

42 U.S.C. § 2000e-2(1).

Thus even though cutoff scores, for example, may have a
disparate impact on the bass of race or sex, employers are
prohibited by Section703(1) fromadjusting those scoresto achieve
a more proportiona result. Congress also limited the use of
disparate impact andyss by prohibiting the award of punitive
damages in digparate impact cases. Thus, an actionbrought under
Section 706 of the Civil Rights Act, 42 U.S.C. § 2000e-5, may
recover compensatory and punitive damages by alleging unlawful
intentiona discriminationbut only compensatory damageswherethe
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charge is merdy one of disparate impact. Landgraf v. US Film
Products 511 U.S. 244, 252 (1994).

4. ThisCourt Has Limited the
Sweep of Disparate | mpact

a. Fourteenth Amendment Violations
Require Discriminatory I ntent

Although this Court has recognized the concept of disparate
impact, it has beenuneasy withits gpplication and has often sought
to limitit. In Washington v. Davis, 426 U.S. 229 (1976), black
gpplicantsfor apolicetraining program sued dleging that the failure
rate of blacks was four times that of whites. As evidence of
discriminatory intent in the admissons process, the petitioners
offered the disparate effect of the test on blacks as compared to
whites. Id. at 233. The Court held that the petitioners had failed to
prove a violaion of the Equa Protection Clause, finding that
discriminatory intert is the critical eement in an equa protection
dam and, while disparate impact is not irrdlevant to such dam, it
is not sufficient as proof of intent. 1d. at 242.

In Village of Arlington Heights v. Metro Housing
Development Corp., 429 U.S. 252 (1977), nonprofit housng
devel opers planned to develop atract of land into aracidly diverse
neighborhood for residents with low to moderate incomes. When
the village refused to rezone the land for multifamily housing, the
developers sued under the Equa Protection Clause, dlegng the
refusal wasradialy motivated. 1d. at 258-59. The Court found that
the plaintiffs had falled to prove the key element of discriminatory
intent. 1d. at 270. The Court held that “officid action will not be
hedd uncondtitutiond soledy because it results in a racidly
disproportionateimpact. * Disproportionateimpact isnot irrelevant,
but it is not the sole touchstone of an invidious racial
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discrimination.” ” 1d. at 253 (quoting Washington v. Davis, 426
U.S. at 242).

The gpplicability of disparate impact in cases of aleged sex
discrimingtion was addressed in Personnel Administrator of
Massachusettsv. Feeney, 442 U.S. 256 (1979). Feeney involved
an equal protection claim that the award of veterans preference in
employment had a disparate impact on women, proportionately
fewer of whom were veterans. The Court noted that Washington
v. Davisand Arlington Heightsrecognized that whenaneutra law
has a disparate impact upon a group that has higtoricaly been the
vicim of discrimingtion, an unconditutional purpose may be at
work. But the Court found that those cases signaled no departure
from the settled rule that the Fourteenth Amendment guarantees
equal laws, not equal results. Feeney hdd that this principle applies
with equa forceto a caseinvolving dleged sex discrimination. 1d.
at 273-74.

InLewisv. Casey,518U.S. 343 (1996) (involving prisoners
right of accessto the courts), the Court reemphas zed the holding of
Washington v. Davis.

There we flatly rejected the ideathat alaw neutrd on its
face and sarving ends otherwise within the power of
govenment to pursue, is invdid under the Equd
Protection Clause amply because it may affect agreater
proportion of one race than of another. We held that,
absent proof of discriminatory purpose, alaw or officid
act does not violate the Condtitution, soldy because it
hasa. . . disproportionate impact.

Id. at 375 (internd citations and quotation marks omitted).

As the Court summarized: “At bottom, Davis was a
recognition of the settled rule that the Fourteenth Amendment
guarantees equal laws, not equd results.” 1d. (internal citations,
guotation marks, and parentheses omitted).
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Lewis recognized that the Davis court was motivated in no
amdl part by the potentialy radica implications of the disparate-
impeact rationale.

Every finacia exaction which the State imposes on a
uniform basisis more eesily satisfied by the well-to-do
than the indigent. Under a disparate-impact theory . . .
regulatory messures aways considered to be
conditutiondly valid, suchas saestaxes, state university
tuition, and crimina pendties, would have to be struck
down. ... [W]ergected in Davisthe disparate impact
approach in part because of the recognitionthat [ rule
that a dtatute designed to serve neutral ends is
neverthdess invalid, absent compeling judtification, if in
practice it benefits or burdens one race more than
another would be far reaching and would raise serious
guestions about, and perhaps invaidate, a whole range
of tax, welfare, public service, regulaory, and licensng
satutes that may be more burdensome to the poor and
to the average black than to the more affluent white.

Id. at 376-77 (internd citations and quotation marks omitted).

The Court did not discuss why these same congiderations
would not apply, indeed withfar greater force, to disparate-impact
regulations adopted by adminigtrative agencies.

b. ThisCourt Has Been Reluctant
to Extend Disparate | mpact
Theory to Other Statutes

When given the opportunity to extend disparate andysis to
other avil rightsstatutes this Court hasusudly declined. Inthelatest
example, the Court granted certiorari in Adams v. Florida Power
Corporation, 122 S. Ct. 643 (2001), which raised the question
whether disparate impact gpplied to the Age Discrimination in
Employment Act (ADEA), 29 U.S.C. § 621, et seg. The Court,
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after briefing, then dismissed the writ asimprovidently granted, 122
S. Ct. 1290 (2002), leaving intact the Eleventh Circuit holding that
disparateimpact wasingpplicable to the ADEA. Adamsv. Florida
Power Corporation, 255 F.3d 1322 (11th Cir. 2001). But the
Court had aready declined the invitationto extend disparate impact
to the ADEA in Hazen Paper Co. v. Biggins, 507 U.S. 604
(1993). There Justice O’ Connor, speaking for aunanimous Court,
pointed out that “we have never decided whether adisparateimpact
theory of liaility isavallable under the ADEA, and we need not do
so here.” 1d. at 610 (citations omitted). Justice Kennedy, joined by
the Chief Justice and Justice Thomas, concurred to emphasize that
“nothing in the Court’ s opinion should be read as incorporating in
the ADEA context the so-cdled *disparate impact’ theory of Title
VIl ....” Id. a 618.

Smilarly, the Court has never recognized a disparate impact
cause of action under the Equal Pay Act, 29 U.S.C. § 206(d),
observing in County of Washington v. Gunther, 452 U.S. 161,
170-71 (1981), that it “was designed differently” from Title VII.
The Court dso hdd inGeneral Building Contractors Association
v. Pennsylvania, 458 U.S. 375, 391 (1982), that 42 U.S.C.
§1981 islimitedto disparate treetment and can be violated only by
purposeful discrimination.

c. Disparate Impact Analysis Encourages
the Use of Racial Quotas

Watson v. Fort Worth Bank and Trust, 487 U.S. 977
(1988), expressed the Court’s concern that the disparate impact
doctrine could be extended to require the adoptionof quotas. The
Court found that “the inevitable focus on daidics in disparate
impact cases could put undue pressure on employers to adopt
inappropriate prophylactic measures’ and observed that “ Congress
has specificaly provided that employers are not required to avoid
‘digparate impact” assuch.” 1d. at 992.
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The Court noted that preferentia trestment and the use of
quotas by public employers under Title VII can violae the
Condtitution“and it haslong beenrecognized that legd rulesleaving
any class of employers with ‘litle choice’ but to adopt such
measures would be ‘far from the intent of Title VII."” Id. at 993
(citations omitted). The Court observed, id.:

If quotas and preferentia trestment become the only
cogt-effective means of avoiding expendive litigationand
potentidly catastrophic lighility, such measures will be
widely adopted. The prudent employer will be careful
to ensure that its programs are discussed ineuphemistic
terms, but will be equdly careful to ensure that the
guotas are met. Allowing the evolution of disparate
impact andlyss to lead to this result would be contrary
to Congress clearly expressed intent . . . .

5. Disparate Impact Doctrine Injuresthe
Public

In Cureton v. NCAA, 37 F. Supp. 2d 687, 690 (E.D. Pa.
1999), the court found that requiring freshman student athletes to
meet standardized test score and grade point average requirements
as a condition of digibility for vargty ahletics had an unjudtified
disparate impact on African-Americansin violation of Title VI and
implementing regulations. 1d. at 714. The Third Circuit reversed on
the basis that the NCAA was not subject to Title VI asit was not
itdf (as diginct from its member colleges and universties) a
recipient of federa funding. Cureton v. NCAA, 198 F.3d 107,
115 (3d Cir. 1999). The court, however, expressed itsconcernas
to the scope and impact of the digparate impact doctrine, pointing
out that neither Congressnor the Departments of Healthand Human
Services or Education has considered what the consegquences
would be if digparate impact regulations were expanded beyond
their current programspecific limitations. “1t might well bethat such
expanded regulaions could subject dl aspects of an indtitution of
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higher education’s activities to scrutiny for disparate discriminatory
impact beyond anything Congress could have intended.” 1d.

In 1983, Cdlifornia adopted the California Basic Education
Sills Test (CBEST), atest to measure teacher proficiency inbasic
reading, writing, and mathematics skills. Minority gpplicants have
disproportionately received failing scores on CBEST. Association
of Mexican-American Educators v. California, 231 F.3d 572,
577-78 (9th Cir. 2000). A classactionwasbrought under TitlesVI
and VII on bendf of dl Latinos, African-Americans, and Asans
adversdy affected by CBEST. Id. Although based on thetechnica
dlegaionsthat CBEST had not been properly vaidated, id. at 584,
and that the cut-off score wastoo high, id. at 589, the basic thrust
of the lawsuit was that the test wastoo hard. Finding that the test
had been properly vaidated and that there was no suggestion that
CBEST wasintended to discriminate onthe basis of race, the Ninth
Circuit, en banc, ruled that “ ‘the passing scores on the CBEST
reflect reasonable judgments about the minimum levd of basic kills
competence that should be required of teachers.” ” Id. at 589-90
(quoting Association of Mexican-American Educators v.
California, 937 F. Supp. 1397, 1420 (N.D. Cdl. 1996)). The
state wastherefore able to avoid the embarrassment of beingforced
to license teachers who were themsalves woefully deficient in
educetion.

Another example of the abuse of the disparate impact
standard is African American Legal Defense Fund, Inc. v.
New York State Department of Education, 8 F. Supp. 2d
330 (SD.N.Y. 1998). This lawsuit, brought under the
implementing regulaions to Title VI, clamed that the State of New
York’s gatutory policy of funding the public schools based on
atendance had adigparate impact on minority students because of
their lower attendance rates. Since minority students were absent
more frequently than nonminorities, schools with large minority
populations received proportionately less state funding than schools
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with smdler ratios of minorities. The plaintiffs suggested that state
funding be based instead on student enrallment without regard to
actual attendance. Id. at 338. The court, however, found that
plantiffs daim that the attendance-based system of distributionhas
a disparate impact on minorities because of such factors as angle
parenting, poor housing, and medical problems, whichcontributeto
absenteel sm among inner-city students, was not remediable under
Title VI's disparate impact regulations. “[C]learly it is not [the
schools'] practices that have produced the absenteeism.” 1d. at
338-39. The court thereupon dismissed theclam. Id. at 339. The
aternative would have been to remove the incentive for schoolsto
discourage absenteeism on the part of minority students, a policy
with disastrous import for the education of those students.

Cureton, Association of Mexican-American Educator sand
African American Legal Defense Fund showcase the counter-
productive impact of the disparateimpact doctrine. In the name of
avoiding discrimination, these lawsuits sought toimposepoliciesthat
would have had an extremely detrimental impact on society in
generd and minorities in particular. Dumbing down high school
grade and test score requirementsin Cur eton may have made more
black athletes digible to compete at the varsity leve as freshmen,
but by removing the incentive to study in high school, the policy
would have ensured ahighfalurerate for these individudsincollege
and ultimady in life. Dumbing down the CBEST in Association
would have qudified more minorities to teach, but would have
removed any incentive for those individuds to improve thar
knowledge of basc academicsand would have provided aninferior
educetion, not to mention a negetive role modd, for their students.
Ladlly, the policy of ignoring minority absentesism in the public
schools, sought in African American Legal Defense Fund, would
send the negative message that absenteeism is an expected
characterigtic of minority students and therefore must be accepted.
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It istime for the courts to rethink the use of disparateimpact.
When a digparity is caused by intentiond racia discrimination, it
should be remedied in an appropriate manner. That is what
Congress intended in the enactment of the Fair Housing Acts and
the other avil rights laws. But when a disparity is the result of
policies that result not from intentiona discrimination but from
factors such as socio-economic disadvantage, the courts should
dedline to intervene. By focusing on intentiona discriminetion, the
courts can ensure that it isrooted out wherever it may befound. At
the same time, by discarding the disparate impact doctrine, the
courtscan guard againg outcomesthat, whilewe l-meaninginintent,
are disastrous in practice.

THE CONSTITUTIONAL RIGHT TO
MAKE REASONABLE USE OF LAND IS
A PROPERTY INTEREST PROTECTED

BY SUBSTANTIVE DUE PROCESS

The court below found that Buckeye has a conditutiondly
protected property interest arising from its city council-approved
steplan. The court reasoned that “plaintiffs property interest was
securely vested upon the City’s affirmative representation that the
site plan conformed with the existing zoning regulations,” and the
dleged subgtantive due process violation resulted when plaintiffs
were denied “the benefit of their lawfully gpproved ste plan.”
Buckeye, 263 F.3d at 642-43. That anayss—characterizing
protected property interests in the land use context as “vested
rights” “benefits” or “entittements” and faling to recognize
ownership of land as a conditutiondly protected property
interes—misnterprets the holding in Board of Regents of State
Collegesv. Roth, 408 U.S. 564 (1972). And the reault isironic.
This Court’ sexpansion of the definitionof propertyinterestsin Roth
servesasthe bads for denying due processprotectionfor traditiona
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property interests that received due process protection long before
Roth was decided.

A condiitutiondly protected property interest is an essential
dement of a dam for violation of due process rights. Roth, 408
U.S. a 570. A few circuits continue to recognize the principle
established prior to Roth—ownership of the affected rea property
is auffident to establish a property interest protected by due
process.* But the maority of federa courts have read Roth to
require a “legitimate dam of entittement” to a particular use of
property.® Those courts, likethe Sixth Circuit Court in thiscase, do
not look to ownership of property. Instead, those courts ask if a
property owner hasaright to apermit to use property inaparticular
manner.

Roth and its companion case, Perry v. Sndermann, 408
U.S. 593, 601 (1972), are procedural due process cases dleging
a property interest in continued employment at state-run colleges
and universties. See Perry v. Sndermann, 408 U.S. at 601 (“A
person’ sinterest inabenefit isa‘ property’ interest for due process
purposesif there are such rules or mutudly explicit undersandings
that support his daim of entitlement to the benefit and that he may
invoke at ahearing.”), and Board of Regents of State Collegesv.
Roth, 408 U.S. a 577 (“To have a property interest in a benefit, a
person clearly must have more than an abstract need or desire for

4  See, eg., DeBlaso v. Zoning Board of Adjustment for
Township of West Amwell, 53 F.3d 592, 594, 595-96 (3d Cir. 1995),
and River Park, Inc. v. City of Highland Park, 23 F.3d 164, 166
(7th Cir. 1994).

5 Seg eg., Gardner v. Baltimore Mayor and City Council, 969
F.2d 63, 68-69 (4th Cir. 1992); Bituminous Materials, Inc. v. Rice
County, 126 F.3d 1068, 1070 (8th Cir. 1997); Triomphe Investorsv.
City of Northwood, 49 F.3d 198, 202-03 (6th Cir. 1995); RRI Realty
Corp. v. Incorporated Village of Southampton, 870 F.2d 911, 917-
18 (2d Cir. 1989).
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it. He must have more than a unilaterd expectation of it. Hemug,
instead, have a legitimate dam of entitlement to it.”). Roth and
Perry established an*entitlement approach” that is properly applied
to casesseekinga property interest in vauable government benefits,
the “ entitlement approach” has no gpplicationwhenacourt isasked
to decide whether land use decisons invalveillegitimategovernment
action.

Subgtantive due process protection in land regulation cases
does not depend on a vested interest in a particular permit or an
entittement to use property in a certain manner. Due process
protection attaches to property ownership because landowners
have a condtitutiondly protected interest in using their property. In
Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 384
(1926), a property owner challenged a loca zoning ordinance on
due process and equa protection grounds. The ordinance was
dleged uncondtitutiond on its face—no development permit had
been sought. 1d. at 386. Still, the property owner had a property
interest sufficient to sustain aclaim for the violation of due process
rights. 1d. The Court specificaly rgected Eudid' s argument that
the quit was premature because the landowner had not participated
in the regulatory procedure set up for obtaining permisson to use
property in a particular way. 1d. Since there was no license,
permit, or classfication to establish a protected property interest
dlowing Ambler to maintain its Fourteenth Amendment clams, the
foundation for that interest had to be ownership of the property.
And if ownership of property establishes a protected property
interest for afacia chalenge, logicdly it must do the same for anas-
gpplied chalenge.

Village of Euclid is not at dl inconssent with Board of
Regents of Sate Collegesv. Roth and Perry v. Sndermann. In
Roth and Perry, this Court did not adopt a standard for identifying
protected property interests in every context. Rather, those
decisons expanded due process protection to cover morethanthe
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traditional forms of property (e.g., ownership of real estate, chattels,
or money). The Court recognized other, new forms of protected
property, aisng from public benefits. Roth, 408 U.S. at 571-72
(“The Court has dso made clear that the property interests
protected by procedura due process extend well beyond actud
ownership of redl estate, chattels, or money.”); Perry, 408 U.S. at
601 (“ ‘[PJroperty’ interests subject to procedural due process
protection are not limited by afew rigid, technica forms.”).

The didinction between traditiond forms of property and
newer forms of “property” arisng from public benefits is crucid.
Roth held that property rights are not created by the Congtitution,
but are created and defined by anindependent source, suchas state
lav. Roth, 408 U.S. a 577. But in Roth, the Court was
concerned with public benefits (“ new property”), not the traditiona
forms of property. See generally Reich, Charles, The New
Property, 73 Yde L.J. 733 (1964). Property owners are not
daming the right to a government-established benefit when they
seek to make use of their property. They are claming the right to
use property in a reasonable manner. In Nollan v. California
Coastal Commission, 483 U.S. 825 (1987), this Court explained
that the protected property interest was not a permit to build, but
the right to put the property to reasonable use.

[T]he right to build on one€'s own property—even
though its exercise can be subjected to legitimate
permitting requirements—cannot remotely bedescribed
asa“governmentd benefit.”

Id. at 833 n.2.

Judge Easterbrook, writing for the Seventh Circuit Court in
River Park, Inc. v. City of Highland Park, 23 F.3d at 166 noted
that “[t]hose things people canhold or do without the government’s
ad count as property or liberty no matter what criteria the law
provides.”
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One of the defining characteristics of property ownership is
that the owners are allowed to usether land. See Washington ex.
rel. Seattle Title Trust Co. v. Roberge, 278U.S. 116, 121 (1928)
(Inadue process chalenge to aland use regulation the Court held:
“The right of the trustee to devote its land to any legitimate use is
properly within the protection of the Conditution.”). Although
government may seek to redtrict the right of the owner to use
property in a particular way, the regulatory process must not be
confused with the property interest at stake. Palazzolo v. Rhode
Isdand, 533 U.S. at 627 (Government cannot define property by its
regulaions, “The Statemaynot put so potent aHobbesiangtick into
the Lockean bundle.”). Asdated in River Park, 23 F.3d at 166:

An owner may build on its land; that is an ordinary
dement of aproperty interest. Zoning dassficationsare
not the measure of the property interest but are legal
restrictions on the use of property.

Protected property interests cannot be defined by the
regulatory process, for the Implereasonthat regulating bodies have
ful authority to creste—or not creste—entitlements® Courts
folowing the “entittement approach” focus on the degree of
discretionenjoyed by the authority issLing an application or permit.”
Wherethereisdiscretion, thereisno entittement. But thefact isthat

® See Manddker, Danid R., Evolving Voices in Land Use Law:
A Festschrift in Honor of Daniel R. Mandelker: Part 1I:
Discussions on the National Level: Chapter 2: Property Rights:
Entitlement to Substantive Due Process: Old Versus New
Property in Land Use Regulation, 3 Wash. U. JL. & Pol’'y 61, 66,
75 (2000).

7 See eg., RRlI Realty Corp. v. Incorporated Village of
Southhampton, 870 F.2d a 918 (A constitutionally protected
property interest exists only if the issuing authority has so little
discretion that it is almost certain a proper application will be
approved.).
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al but the mogt routine land use decisions are highly discretionary.
Judge Eagterbrook offered an extreme example of why traditiona
fooms of property mug retain their datus as conditutionaly
protected property.

Otherwise a Sngle local ordinance providing that “we
may put your land in any zone we want, for any reason
we fed like” would abolish dl property rights in land
overnight. The due process and takings clauses are
mede of sterner Suff.

River Park, Inc. v. City of Highland Park, 23 F.3d at 166.

TheThird and Seventh Circuit Courtsdo not look to Rothand
Perry to define protected property interests. Instead, those courts
recognize that the right to use property, subject to reasonable
limitations, is an interest protected under the Due Process Clause.
In DeBlasio v. Zoning Board of Adjustment for Township of
West Amwell, 53 F.3d at 596, gppellant property owner chalenged
the Zoning Board's (1) determination that use of his property to
house an auto body repair businessviolated West Amwel’ szoning
ordinance, and (2) refusd to approve a use variance. The Third
Circuit included ownership in the set of property interests worthy
of substantive due process protection. 1d. at 600-01.

Indeed, one would be hard-pressed to find a
property interest more worthy of subgtantive due
process protectionthanownership. Thus, in the context
of land use regulation, that is, in Stuaions where the
governmental decision in question impinges upon a
landowner’s use and enjoyment of property, a land-
owning plaintiff states a substantive due process dam
where he or she dleges that the decison limiting the
intended land usewas arbitrarily or irrationaly reached.

Id. at 601.
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The Seventh Circuit also findsaprotected property interest in
land ownership. River Park, 23 F.3d at 165-66, deals with
property used as a golf course, but zoned for limited residential
housng. River Park, the owner of the property, sought to have the
zoning changed to adlow more homes to be built on the property,
but the city council delayed the rezoning decision for so long that
River Park was forced into bankruptcy. 1d. River Park sued for
damages for violation of the Due Process Clause. 1d. The
complant was dismissed because the tria court determined that
River Park did not have a legitimate dam of entitlement to the
rezoning permit, and thus had not been deprived of any property.
Id. Onapped, the Seventh Circuit held that River Park was entitled
to due process of law.

River Park may well have lacked a property interest in
one classification rather than another. Buit it surely had
a property interest in the land, which it owned in fee
ample, and it is therefore entitled to contend that the
City’s regulation of that land deprived it of property
without due process. ... Anowner may build on its
land; thet is an ordinary dement of a property interest.
Zoning dassfications are not the measure of the
property interest but arelegd restrictions on the use of

property.
Id. at 165-66.

In this case, the court found the basis for a substantive due
process clam based on Buckeye' s entitlement to a city council-
approved dte plan. The court was correct in concluding that
Buckeye has a protected property interest that gives rise to due
process protection, but that property interest is not Buckey€'s
entitlement to an approved site plan. Ownership of the property at
issuein thelawsuit, in and of itsdlf, isaprotected property interest
that dlows Buckeye to chdlenge arbitrary and capricious
government action connected with the regulatory process.
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CONCLUSION

For the reasons set forth herein, Amic urge this Court to
reject the expansion of disparate impact liability to the Fair Housing
Act and further to regect the entittement theory as applied to
substantive due process claims in land use cases, and rule that
ownership of land is a property interest worthy of substantive due
process protection.
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