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[
QUESTIONS PRESENTED

Whether the Seventh Circuit erred inruling, in conflict with the
Ninth Circuit, thet private civil litigants may obtain injunctive
relief under the federal Racketeer Influenced and Corrupt
Organizations (RICO) gatute?

Whether the “obtaining of property” element of the federal
extortion statute, which is a predicate offense for civil RICO,
may be satisfied, as the Seventh Circuit held, merely by a
showing of “interference with the rights’ of another?

Whether civil RICO liability may beimposed wherethejury is
ingtructed on “generic’ dae extortion law, insead of the
pertinent elements of each dtate's extortion law, as a RICO
predicate offense?

Whether the Seventh Circuit erred by affirming civil liability
based on guilt by associaion and in holding, in conflict with the
Second Circuit, that the Firsst Amendment does not require a
finder of fact to identify the adleged acts of unlawful conduct,
and their aleged perpetrators, before imposing civil liability
upon defendants engaged in protected expressive activity?
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PARTIES

| nadditionto petitioner Operation Rescug,* thefollowing parties
were defendants-gppe lants in the Seventh Circuit and are nomina
respondents here (see S. Ct. R. 12.6):

Joseph M. Scheidler
Pro-Life Action League, Inc.
Andrew D. Scholberg
Timathy Murphy

Respondent National Organization for Women, Inc. (NOW),
plaintiff-gppellee below, sued on behdf of itsdf and its members
and was certified as representative of the plaintiff “class of women
who are not NOW members and whose rights to the services of
women' s hedth centersin the United States at which abortionsare
performed have been or will be interfered with by defendants
unlanful activities” App. 269a. In addition, there are two other
named respondents, the Delaware Women' sHedth Organization,
Inc. (DWHO) and the Summit Women’ s Hedlth Organization, Inc.
(Summit). Both DWHO and Summit sued on behdf of themselves
and were certified as representatives of the plaintiff “class of dl
women' s hedlth centersin the United States at which abortionsare
performed.” 1d. These respondents, like NOW, were plaintiffs-
gppelleesin the Seventh Circuit.

*Operation Rescueis not acorporation. See S. Ct. Rule 29.6.
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DECISIONS BELOW

All pertinent decisonsin this case to date are entitled National
Organization for Women v. Scheidler. The district court’s
origina dismissa of the case gppearsat 765 F. Supp. 937 (N.D.
[1l. 1991), and the Seventh Circuit’s affirmance at 968 F.2d 612
(7th Cir. 1992). This Court’s partid grant of certiorari appears at
508 U.S. 971 (1993), and subsequent reversal at 510 U.S. 249
(1994). Onremand, thedigtrict court’ spartia dismissa of the case
appears a 897 F. Supp. 1047 (N.D. Ill. 1995), and the district
court’s certification of plaintiff classes gppearsat 172 F.R.D. 351
(N.D. IlI. 1997). The Seventh Circuit’s decison beow, affirming
judgmert for respondents, appears at 267 F.3d 687 (7th Cir.
2001).

JURISDICTION

The U.S. Court of Appeds rendered its pand decison on
October 2, 2001, and denied timely petitions for rehearing and
rehearing en banc on October 29, 2001. This Court has
jurisdiction under 28 U.S.C. § 1254(1).

CONSTITUTIONAL PROVISIONSAND POLICIES

The Appendix contains the text of the Firss Amendment to the
U.S. Congtitution (App. M), the Hobbs Act, 18 U.S.C. § 1951
(App. N), and excerpts of the federal RICO statute, 18 U.S.C. §
1961, 1964 (App. O).

STATEMENT OF THE CASE
1. Juriddiction in District Court

Thisisacivil RICO casein which the digtrict court’ sjurisdiction
was invoked, inter alia, under 28 U.S.C. 8 1331 and 18 U.S.C.
§ 1964.
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Respondents-- plaintiffsbelow -- arethe National Organization
for Women, Inc. (NOW), the Delaware Women's Hedlth
Organization(DWHO), the Summit Women' sHed th Organization
(Summit), and the classes they were certified to represent. (The
plaintiffs changed over the course of thelitigation. For convenience,
this brief refers collectively to “NOW.”) The defendants, including
petitioner Operation Rescue (OR), are pro-life activig individuas
and organizations.

2. Facts Material to Consideration of the Questions

a. Availability of injunctive reief to private plaintiffs
under RICO

The question whether RICO authorizes private partiesto suefor
injunctive relief isapure question of law. Materid to that question
are the undisputed facts that respondents (plaintiffs) are private
partiesand that dl of respondents claims other than RICO were
diminated prior to trid and fina judgment. The didtrict court
rejected petitioner’s contention that RICO does not authorize
private parties to sue for injunctive relief, App. 131a-1344a, 2614,
and granted a permanent injunction, App. G, I. The Seventh
Circuit affirmed, holding -- despite a contrary holding in the Ninth
Circuit -- that RICO authorizes private injunctive rief. App. 7a-
17a

b. Meaning of “obtaining of property” element of Hobbs
Act extortion

The question whether the“ obtaining of property” dement of the
federal extortion statute, 18 U.S.C. 8 1951(b)(2), can be satisfied
by merdly causing “alossto, or interference with therights of,” the
dleged victim, see App. 363, isapure question of law. Materid to
that question are the following undisputed facts: defendants were
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not aleged to have obtained any tangible property, Tr. 4327 -- or
any intangible property like trademarks or stocks -- but only to
have interfered with the business of abortion. NOW’ stheory of the
case was that any physica obstruction of abortion -- eg., by asit-
in -- was extortion and thus a predicate act of racketeering under
RICO. Seg eg., id.;id. at 5003-09.2 Thedistrict court adopted
thisview of extortion. E.g., App. 109a-111a, 195a-196a.
Under the digtrict court’ s ingruction, the jury was not required
to find anything morethan nonviolent sit-insto find defendantsliable
for“extortion.”® Tr. 4944-47. Inclosing arguments, NOW argued
for ajury finding of “no less than 30 blockades [i.e, St-ing|,” Tr.
5005, arguing that each Sit-in was an act of predicate extortion, id.

2Eg., Tr. 5003 (closing argument of plaintiffs) (“if the defendants
prevented women from getting any of those services|provided by abortion
businesses], then those interferences are RICO violations”); id. at 5005
(“Each and every one of those blockadesthat shut the clinicsdown for any
period of timewas anillegal act of extortion under RICQO”).

*Whilethe jury found 25 acts or threats of “extortion,” infra note 4, the
jury found only four acts or threats of violence. App. 312a(#4(€)). Hence,
the jury necessarily found that at least 21 -- and possibly al, seeinfra note
5 -- of the acts of “extortion” (sit-ins) were nonviolent.

One question on the jury verdict form asked whether the jury’ s findings
of predicate extortion under the Hobbs Act or state law were “based solely
on blockades of clinic doors or sit-ins within clinics, without more.” App.
312a. In closing arguments to the jury, NOW argued that the phrase
“without more” meant that the sit-ins“didn’t keep anybody out,” Tr. 4987.
In other words, unless the sit-in participants always moved aside to let
people “freely walk in,” NOW argued, the jury must answer the question
“no.” Tr. 4987-88. Consequently, this question became the meaningless
one, “If you found extortion, was it based solely on a blockade or sit-in
where participants stepped aside foranyonecoming or going?’ Thejury’s
negative answer to this question thus did not indicate afinding that sit-ins
wereviolent.
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Thejury apparently found 25 st-instotal.* App. 311a.°

On appeal, defendants contested the failure to require NOW to
prove the “obtaining of property.”® The Seventh Circuit affirmed,
holding that, to satisfy the dement of “ obtaining property” under the
Hobbs Act, a“loss to, or interference with the rights of, the victim
isal that isrequired.” App. 36a

c. Generic state extortion

The vdidity of subdituting “generic date extortion” for the
particular elements of each state law in ajury indruction is a pure
guesion of law. Materid to that question are the following
undisputed facts: NOW aleged, as RICO predicates, violation of
the extortion laws of various dates. After initidly drafting jury
indructions aimed at theelementsof extortionin the pertinent states,

4The jury was instructed to treat each intentional sit-in at an abortion
business as both actual and attempted extortion. See Tr. 4945-48.
Accordingly, the jury found the same number of “acts or threats” asit did
“attempts’ in each category (25 each for “extortion,” 23 each for Travel Act
violations). App. 311a-312a. Furthermore, the instructions for state and
federal extortionwerevirtually identical, Tr. 4944-47, with thedifferencethat
the federal version had an interstate commerce element, Tr. 4945.
Accordingly, the jury found avirtually identical number of violationsinthe
stateand federal categories, withonly slightly fewer inthefederal categories
(presumably for lack of the interstate element). App. 311a-312a. Thus, a
single sit-in would count simultaneously in 'V erdict Form boxes4(a), (b), (d),
(f), and (g), except that 4(a), (f), and (g) also had interstate travel or
commerce elements. |d.

*NOW also argued for at |east five threats of physical violence, Tr. 5013-
16, and seven actsof physical violence, Tr. 5022-23, but thejury found only
four actsor threatstotal. App. 312a (#4(€)).

5Theonly predicate offensesunder RICO at issuewere extortion under the
federal HobbsAct, 18 U.S.C. § 1951, extortion under statelaw, and extortion
under the federa Travel Act, 18 U.S.C. § 1952.
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Tr. 4356, NOW offered a single “generic’ ingruction to replace
individudized state instructions, id. Defendants objected, Tr.
4355-57, 4577, but the didrict court gave the generic ingtruction,
Tr. 4947. Thejury found 25 acts or threats of Sate law extortion.
App. 311a(#4(b)).” The Seventh Circuit, “[w]ithout expressing an
opinion on whether this approach was permissble,” App. 36a,
affirmed on the grounds that any error was harmless, id. The
Seventh Circuit reasoned that the separate jury findings of federal
extortion sufficed to support the RICO judgment, regardiess of the
validity of the findings of state extortion. App. 36a37a. OR
pointed out that the damages verdict might rest in whole or in part
upon acts that the jury found exclusvely to qudify as date
extortion. E.g., OR Reh' g Pet. at 12-13. Furthermore, OR noted,
the legdly faulty genericingructionwould requirereversd of dl jury
findings that potentidly rested on that illegd theory, including
findings essentid to the judgment, such as the findings of a RICO
pattern, proximate cause, and the amount of damages. 1d. at 12
(dting Griffin v. United States, 502 U.S. 46, 53-56, 59 (1991)).
Thus, the faulty generic gtate extortion instructions could not be
harmless error. OR Reh'g Pet. at 12-13.8 The Seventh Circuit
denied rehearing. App. L.

d. Firsg Amendment violations

The question whether civil ligbility may beimposed for unlawful

"Thejury also found 25 attempts. App. 312a(#4(d)). Asnotedsupra note
4, the jury instructions required the jury to treat each sit-in as both actual
and attempted extortion, Tr. 4945-48. Thejury wasalso directed to stateand
federal extortion for its Travel Act verdict (regarding which the jury found
23 acts and attempts, see App. 312a (#4(f), (9))).

8f the federal extortion predicatesare overturned by this Court, of course,
the premise of the Seventh Circuit’ s finding of harmlessness would fall.
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conduct on the basis of associationd ligbility in the context of
pervasive expressve activity, without the finder of fact identifying
the dleged unlawful acts, the dleged perpetrators of the acts, or the
damages flowing from those particular acts, is a pure question of
law. Materid to that question are the following undisputed facts:
NOW conceded that “[o]bvioudy dl the thousands of people who
participate in blockades [i.e., st-ing], Your Honor, are not co-
congpirators.” Tr.453. Furthermore, thedefendants anti-abortion
efforts included extensve free gpeech activity, such as legfleting,
writing, Singing, praying, and other pure speech, pickets, sdewak
counsding, etc. See App. 17a(“All parties acknowledge that the
defendants engaged in a substantiad amount of protected speech
during the protest missons and other anti-abortion activities’).
Defendants explicitly embraced nonviolence for their efforts. See,
e.g., Tr. 1332, 1357-59; PA120, PA168, PA219 (nonviolence
pledge for “rescue’ participants). See also Tr. 982, 1263, 1265,
1271, 1815, 1971, 2262-63, 2378-79 (embrace of nonviolence).’

*NOW sought to paint pro-life activists as extreme and violent by relying
on isolated quotations taken out of context. For example, NOW cited the
“GreenBeret” image, suggesting militarism, yet thepertinent document gave
as examples of “ Green Berets’ not just a*“rescuer” willing to go to jail, but
also someone who works “full-time with little or no pay for four monthsin
the election of a pro-life candidate,” PA100. NOW quoted Scheidler as
urging pro-lifersto“taketheir fight agai nst abortion to the doorsof abortion
clinics,” but theletter totheeditor in question refersto one-on-onesidewalk
counseling outside abortion businesses, PA130. NOW quoted Scheidler
using the phrase “pro-life mafia,” but in context the term referred wryly to
activism, not violence, PA182. See also PA122 (using term “aggressive
tactics” to mean sit-ins and demonstrations).

NOW accused defendants of giving “special, private meanings’ to the
word “violence.” Yet it was NOW'’switnesses who defined “violence” to
includevirtually al pro-life activism. See, e.g., Tr. 730 (Susan Hill) (“every
rescue event that has been conducted in thiscountry inthelast 15 years by

(continued...)
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Theactivitiesat i ssue spanned somefourteen years, App. 2853, yet
the jury found only four acts or threats of violence by any person
associated with the dleged enterprise. Supra note 5.

NOW sought to impose liability upon defendantsfor any act, no
matter how isolated, that anyone paticipating in a pro-ife
demonstration supposedly committed.® E.g., Tr. 2228, 2231.
Over defendants objection, Tr. 4495-98,*! the district court did
not require the jury to identify any particular aleged incidents of
wrongdoing.*? Instead, the district court approved a verdict form
that dlowed the jury to impose ligbility for unspecified actsby “any
other person associated with PLAN [Pro-LifeAction Network, the
aleged RICO enterprisg],” App. 311a (#4) (predicate acts). See
also App. 313a (#7) (RICO pattern may be based on acts of
“persons associated with PLAN”); id. (#9) (proximate cause may
rest on actsof “any person associated with PLAN”). Thejury then
found some two dozen unidentified predicate acts to have been
committed by unspecified persons* associated with PLAN,” that at
least two of those acts proximately caused injury to the plaintiffs,
and that the plaintiffs Summit and DWHO had suffered monetary

¥(...continued)
Operation Rescue” has “felt violent to us’); Tr. 1268 (Maureen Burke)
(“every act of civil disobedience that would block access to an abortion
clinic” isviolent, evenif “entirely passive, peaceful, nonresistant, silent”),
1278 (Burke) (sidewalk counseling, yelling, raising voice all violent).

Defendants demonstrated in detail intheir joint Rule 60(b) motion that at

| east some of the alleged incidents of misconduct were fabricated or wholly
unconnected to defendants.

UThe district court repeatedly admonished that an objection by any
defendant would be deemed made on behalf of all. Tr. 475, 689, 5181.

2Thus, asthedistrict court conceded, App. 2544, thereisno way to know
exactly what the jury found to qualify as extortionate predicates.
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damages fromtheir RICO injuries. App. 311a-314a(#4, 9, 10).
The didtrict court entered judgment on this verdict, App. |, and the
Seventh Circuit affirmed, finding no Frst Amendment defects.
App. 17a-26a.

REASONS FOR GRANTING THE WRIT

The trid court aptly described this case as “paradigmatic of
RICO's seemingly limitless gpplicability.” App. 158a. While this
case arises out of the context of protest againgt abortion, what isat
deke legdly isamassve expangon of civil RICO.

The Seventh Circuit affirmed ajudgment of treble damages and
a ndionwide injunction in a civil RICO case brought by the
Nationa Organization for Women (NOW), two abortion
businesses, and two plaintiff casses (which the named plaintiffs
represented) againgt pro-life activigts.

The Seventh Circuit’s decison expands civil RICO litigation in
at least four mgjor ways.

1. Private injunctive reief -- The Seventh Circuit, creating a
Flit in the circuits, held that private parties can obtain injunctive
relief under RICO. This abrogates what had previoudy been the
federa government’'s exclusve prerogative to wied RICO's
awesome injunctive remedies (including “disolution or
reorganization of any enterprise’).

2. Expansve rewriting of federal extortion law -- Federal
extortionlaw (the HobbsAct, 18 U.S.C. §1951) isapredicate act
under RICO, i.e, it is one of the limited number of crimes which
can give rise to RICO liahility. The Hobbs Act specifies that
extortionrequires “the obtaining of property” from another, but the
Seventh Circuit read this element to require only “a loss to, or
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interference with therights of,” the dleged victim.*® Thus, RICOis
now a remedy for dl “damage’ or “interference with rights’
(indluding, presumably, police interference with protesters*
corporate interference with the rights of employees, consumers, or
compstitors, and so forth).

3. Obliterating dtate law defenses -- Extortion under State law
iIsaso aRICO predicate offense. Here, NOW dleged violations
of the extortion laws of various states. Rather than ingtruct thejury
on the elements of the pertinent sate laws, the ditrict court gave a
generic Sate extortion ingtruction -- awatered down, white bread
subgtitute for particular satelaws™® The useof “generic satelaw”
has grave implications for dl multigtate litigation. Fird, it shows
utter disrespect for each dtat€'s prerogative of determining the
elements of its crimina code. Second, it denies defendants due
process of law. Third, it excuses plaintiffsfrom the time, effort, and
expense of presenting and proving the dements of each state slaw,
thereby artificidly facilitating -- at defendants expense-- multistate
dams under RICO or other theories. Fourth, it diminatesamajor
objection to the certification of multistate class actions, namely, the
diversty of date laws gpplicable to class member clams. If the

BBasically, the court equated a“sit-in” protest with extortion.

The Hobbs Act also proscribes “ obtaining of property,” with consent,
“under color of official right.” 18 U.S.C. § 1951(b)(2). Hence, the Seventh
Circuit’ s misreading of the Hobbs Act al so expandsthe applicability of that
statute (and thus RICO) to government actors.

®The Seventh Circuit brushed this aside as at worst harmless error
because the jury also found the defendants to have committed federal
extortion. Thefinding of federal extortion was also erroneous, however, as
noted above. Moreover, evenif thefederal extortion counts were beyond
reproach, the faulty generic state extortion instruction clearly was not
harmless error. See supra text accompanying note 8.
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digtinct particularities of state law can be disregarded, certification
of multigtate class actions (e.g., tort or RICO suits againgt
businesses operating in different states) that would otherwise be
improper would nevertheless be dlowed.

4. Elimination of Firs Amendment ssfeguards -- When this
case previoudy came before the Court, Justices Souter and
Kennedy voiced the concern that “RICO actions could deter
protected advocacy.” NOW v. Scheidler, 510 U.S. 249, 265
(1994) (concurring opinion). The course of this case has born out
that concern. Thejury was dlowed to impose guilt by association,
and was not required to identify what specific acts were done,
much less by whom. Consequently, it was impossble
independently to review the findings supporting liability or the
partticular damage awards. The Seventh Circuit nonetheless
perceived noerror. Thiscavdier disregard of the First Amendment
protections set forthin caseslikeNAACP v. Claiborne Hardware
Co., 458 U.S. 886 (1982), gives the stamp of approva to in
terrorem RICO litigation againg ideologicd adversaries. The
Seventh Circuit’ sdisregard of the need for particularized findingsas
to who did wha, prior to imposng civil ligbility in a Firg
Amendment context, also conflicts with a recent decision of the
Second Circuit.

NOWv. Scheidler representsapoliticized misuseof civil RICO.
The bad precedent it sets, however, bodesill for al RICO litigation.

I. THE SEVENTH CIRCUIT IN EFFECT AMENDED
RICO TO CREATE A PRIVATE INJUNCTIVE
REMEDY, THEREBY CAUSING A CIRCUIT SPLIT.

The Seventh Circuit in the decison below crested a split in the
circuits by holding thet the federa RICO dtatute authorizes private
injunctive relief.
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A. Split in the Circuits

In Religious Technology Center v. Wollersheim, 796 F.2d
1076 (9th Cir. 1986), cert. denied, 479 U.S. 1103 (1987), the
Ninth Circuit exhaudively andyzed the text and history of the
remedies section of RICO, the pertinent precedents, and the
competing legd arguments, see Wollersheim, 796 F.2d at 1080-
88. The Wollersheim court concluded that “the legidative history
and dautory language suggest overwhemingly that no private
equitable action should be implied under civil RICO.” Id. at 1088
(footnote omitted). Wollersheim remains good law in the Ninth
Circuit. E.g., Oregon Laborers-Employers Health & Welfare
Trust Fund v. Philip Morris, Inc., 185 F.3d 957, 967-68 (9th
Cir. 1999), cert. denied, 528 U.S. 1075 (2000).

Many other federa courts have also addressed this question.
Not a sngle court snce Wollersheim -- other than in this case --
has held, contrary to Wollersheim, that private parties can obtain
injunctive relief under RICO. Even prior toWollersheim, only one
district court so held.*®

Every other case to address the issue (except in this case) has
either rgjected private equitable relief under RICO,Y expressed

ChambersDevel opment Co. v. Browning-Ferrisindustries, 590 F. Supp.
1528, 1540-41 (W.D. Pa. 1984).

E g., In re Fredeman Litigation, 843 F.2d 821, 828-30 (5th Cir. 1988);
Sterling Suffolk Racecourse Limited Partnership v. Burrillville Racing
Ass'n, 802 F. Supp. 662, 671 (D.R.I. 1992), aff'd on other grounds, 989 F.2d
1266, 1273 n.8 (1t Cir.), cert. denied, 510 U.S. 1024 (1993); P.RF., Inc. v.
Philips Credit Corp., 1992 WL 385170 a *2-*3 (D.P.R. Dec. 21, 1992);
Galerie Furstenberg v. Coffaro, 697 F. Supp. 1282, 1294 (S.D.N.Y. 1988);
Town of West Hartford v. Operation Rescue, 726 F. Supp. 371, 376-78 (D.

Conn. 1989), vac’ d on other grounds, 991 F.2d 1039 (2d Cir.), cert. denied,
(continued...)
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serious doubts about such relief,’® or declined to decide the
question.’® The decision below stands quite done.

B. Conflict with this Court’s Precedent

This Court has dready construed the statutory language in
question, in another statute, not to authorizeprivateinjunctiverelief.
See Minnesotav. Northern Securities Co., 194 U.S. 48, 70-71
(1904) (section 7 of antitrust statute does not authorize private suits
for equitablerdief). Accord PaineLumber Co.v. Neal, 244 U.S.

17(...continued)
510U.S. 865 (1993);Bernard v. Taub, 1990 WL 34680at *3-*4 (E.D.N.Y . Mar.

21, 1990); Attor ney General of Canadav. R.J. Reynolds Tobacco Holdings,
Inc., 103 F. Supp. 2d 134, 155 (N.D.N.Y. 2000), aff'd on other grounds, 268
F.3d 103 (2d Cir. 2001); Vietnam Veterans of America, Inc. v. Guerdon
Industries, Inc., 644 F. Supp. 951, 960-61 (D. Dd. 1986); Curley v.
CumberlandFarmsDairy, Inc., 728 F. Supp. 1123, 1137-38 (D.N.J. 1989);F.T.
Int'l, Ltd. v. Mason, 2000 U.S. Dist. LEX1S 14979 at *3 n.2 (E.D. Pa Oct. 11,
2000); Kaushal v. State Bank of India, 556 F. Supp. 576, 581-84 (N.D. III.
1983); DeMent v. Abbott Capital Corp., 589 F. Supp. 1378, 1381-83 (N.D. IlI.
1984); Miller v. Affiliated Financial Corp., 600 F. Supp. 987, 994 (N.D. Ill.
1984); R.E. DavisChemical Corp. v. Nalco Chemical Co., 757 F. Supp. 1499,
1526 n.24 (N.D. I1l. 1990); First Nat’'| Bank and Trust Co. v. Hollingsworth,
701 F. Supp. 701 (W.D. Ark. 1988).

BE g., Lincoln House, Inc. v. Dupre, 903 F.2d 845, 848 (1st Cir. 1990);
Trane Co. v. O’ Connor Securities, 718 F.2d 26, 28 (2d Cir. 1983); Sedima,
SP.RL. v. Inrex, 741 F.2d 482, 489 n.20 (2d Cir. 1984), rev'd on other
grounds, 473U.S. 479(1985);Dan River, Inc. v. Icahn, 701 F.2d 278, 290 (4th
Cir. 1983); Johnson v. Collins Entertainment Co., 199 F.3d 710 (4th Cir.
1999); Ganey v. Raffone, 91 F.3d 143 (6th Cir. 1996) (1996 WL 382278 at **4
n.6); Raymark Industries, Inc. v. Semple, 714 F. Supp. 460, 475-76 (D. Kan.
1988).

°E.g., Bennett v. Berg, 685 F.2d 1053, 1064 (8th Cir. 1982), aff d onrelv g,
710 F.2d 1361 (8th Cir.) (en banc), cert.denied, 464 U.S. 1008 (1983); Airline
Reporting Corp. v. Barry, 825 F.2d 1220, 1223 (8th Cir. 1987).
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459, 471 (1917). The paralelsto RICO are striking. Compare
194 U.S. at 68 (section 7 provided: “Any person who shall be
injured in his business or property . . . by reason of anything
forbidden or declared to be unlawful by this act may sue therefor .
... and shdl recover thregfold the damages by him sustained, and
the costs of suit, including areasonable attorney’ sfeg’) with App.
299a (RICO § 1964(c)).

With RICO, Congress employed the “use of an antitrust model
for the development of remedies’ againgt crime. Agency Holding
Corp. v. Malley-Duff & Assocs., 483 U.S. 143,151 (1987). The
“clearest current inthe legidative history of RICO istherdianceon
the [antitrust] modd.” 1d. (internal quotation marks and citation
omitted). Accord Sedima, SP.R.L. v.Imrex Co., 473 U.S. 479,
489 (1985). It followsthat the same language held not to authorize
injunctive relief in an antitrust Satute does not authorize injunctive
relief under RICO:

We may fairly credit the 91t Congress, which enacted RICO,
with knowing the interpretation federd courts had given the
words earlier Congresses had used first in § 7 of the Sherman
Act, and later in the Clayton Act's 8 4. . . . It used the same
words, and we can only assume it intended them to have the
same meaning that courts hed dreedy given them.

Holmesv. SIPC, 503 U.S. 258, 268 (1992) (citations omitted).
C. Disregard of Text and History of RICO

1. RICO’'sStatutory Text
Theremediesprovisonof RICO (18 U.S.C. §1964) isset forth
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in the Appendix, App. 308a-309a.%°

Subsection (&) confers jurisdiction upon the digtrict courts and
authorizes broad equitable remedies. This provison, however,
does not specify who may seek therdlief authorized.  Subsedtion
(b) authorizes the U.S. Attorney Generd to “indtitute proceedings
under this section.” This subsection does not specify the ultimate
relief the Attorney Generad may seek, and thus such rdief plainly
encompasses the full range of remedies for which subsection (a)
cregtesjurisdiction.

Subsection (c) then specifies that “[a]ny person injured in his
business or property . . . may sue therefor . . . and shal recover
threefold the damages he sustains . . . .”  Unlike subsection (b),
there is no blanket authorization to indtitute proceedings, insteed,
the provison specifies aright to sue and a remedy, namely, treble
damages. Subsections (b) and (c) are decidedly not padld;
hence, contrary to the court below, no “parity of reasoning,” App.
10a, leads to the conclusion that private parties can clam the
universeof relief authorized under subsection (a). Indeed, werethe
contrary true, private parties would be entitled to sue, not just for
treble damages and injunctions, but dso for such rdief as
dissolution of enterprises. See § 1964(a).*

DThe version set forth in the Appendix was effective at the time the
present lawsuit wasfiled. In 1995, Congress amended subsection (c) in a
way irrelevant here. The 1995 amendment doesnot apply to actions, likethe
present suit, commenced prior to December 22, 1995.

ZThe Seventh Circuit’s reliance (App. 11a) on Steel Co. v. Citizensfor a
Better Environment, 523 U.S. 83, 90 (1990), is puzzling. That case merely
held that aprovision giving courts“jurisdiction in actions brought under [a
subsection] . . . to enforce the requirement concerned” did not make every
element of the pertinent substantive subsection “jurisdictional” such that
failure of an element would defeat, not just the claim, but subject matter

(continued...)
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The gatutory text of RICO thereforeindicatesthat Congressdid
not authorize private injunctive relief:

A frequently stated principle of statutory congtruction is that
when legidation expresdy provides a particular remedy or
remedies, courts should not expand the coverage of the satute
to subsume other remedies.

National RR. Passenger Corp. v. National Assn of RR.
Passengers, 414 U.S. 453, 458 (1974); accord Jett v. Dallas
Indep. School Dist., 491 U.S. 701, 731-32(1989). For example,
this Court has held that a statute expresdy authorizing private
citizens to sue for injunctions would not be congtrued asimplying a
private right of damages. Middlesex County Sewerage Auth. v.
National Sea Clammers Ass'n, 453 U.S. 1, 14-15 (1981). “In
the absence of strong indiciaof acontrary congressond intent, we
are compelled to conclude that Congress provided precisely the
remedies it consdered appropriate” Id. at 15. Accord
Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11,
19 (1979) (“it isan elementa canon of statutory construction that
whereastatute expresdy providesaparticular remedy or remedies,
acourt must be chary of reading othersinto it”).

This Court has consistently understood subsection () as
authorizinga“ privatetreble-damagesaction,” Sedima, 473 U.S. at
486. Accord id. at 481, 487-88, 490, 493; Agency Holding
Corp., 483 U.S. at 151-52; Klehr v. A. O. Smith Harvestore

21(,..continued)
jurisdiction. Id. Petitioner made no such argument regarding RICO.
Meanwhile, the Seventh Circuit's reliance on RICO's “liberal
construction” directive, App. 12a, is sheer makeweight, see Reves v. Ernst
& Young, 507 U.S. 170, 183-84 (1993), asis the panel’ sinvocation of broad
“underlying purposes’ of RICO, App. 13a.
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Products, Inc., 521 U.S. 179, 183 (1997); Rotellav. Wood, 528
U.S. 549, 551 (2000); Beck v. Prupis, 529 U.S. 494, 496 & n.1
(2000) (describing RICO providonsfor crimind pendtiesand civil
auits, and separately noting that RICO “authorizes the
Government to bring civil actions to ‘prevent and restrain’
violaions’) (emphass added). The decison beow directly
chdlenges this condstent understanding of civil RICO.

2. RICO’sLegidative History

The legiddive higory of RICO confirms, indeed compels, the
conclusondready drawn from thetext of RICO: privateinjunctive
relief is not available under RICO.

a. Selection of treble damages remedy

RICO was enacted as Title I X of the Organized Crime Control
Act of 1970. Sedima, 473 U.S. at 486. The Senate, which
passed the legidation firdt, did not provide for private party suits
under RICO.

The civil remediesin the bill passed by the Senate, S 30, were
limited to injunctive actions by the United States and became 88
1964(a), (b), and (d).

473 U.S. a 486-87. The “private treble-damages action” was
added, later, in the House of Representatives. 1d. at 487-88. The
Senate then adopted the bill as amended in the House. Id. at 488.
As the Fifth Circuit explained, “Section 1964(c), providing the
treble damage remedy, then becomes a branch grafted onto the
aready-completed trunk of the statute” Fredeman, 843 F.2d at
829 (footnote omitted).

This* grafted-on branch” very specificaly authorized “a private
treble-damagesaction,” Sedima, 473 U.S. at 487, asasupplement
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to federal government enforcement of the statute, and as aremedy
for those wronged by organized crime, id. See also Agency
Holding Corp., 483 U.S. a 151 (RICO's civil enforcement
provision was designed “to remedy economic injury by providing
for the recovery of treble damages, costs, and attorney’ sfees’); id.
(*“the mechanism chosen to reach the objectivein . . . RICO isthe
carrot of treble damages’). The sdection of a treble damages
remedy, and only a treble damages remedy, was planly a
ddliberate choice by Congress.

b. Reection of private injunctive remedy

That Congress ddliberately limited private civil relief to treble
damages (and costs and attorney fees) appears even more clearly
from the rgection by Congress of proposas to authorize private
injunctive reief:

in congdering civil RICO, Congress was repeatedly presented
with the opportunity expressly to include a provison permitting
private plaintiffs to secure injunctive relief. On each occasion,
Congressrejected the addition of any such provision.

Wollersheim, 796 F.2d at 1086 (emphasisin origind).

RICO predecessor legidation in the Senate and in the House
expliatly dlowed for private party injunctive rdief. Id. at 1084.
See 115 Cong. Rec. 6,992-96 (1969) (discussing predecessor
Senate bills); H.R. 19215, 91 Cong., 2d Sess. (1970)
(predecessor House hill). In fact, Representative Steiger, who
proposed the addition of the treble damages provison, Sedima,
473 U.S. at 487, made that proposa in an amendment which aso
included a provision for private injunctive relief. See 116 Cong.
Rec. 27,738-39(1970) (Steiger Amendment, proposed subsection
(c), provided: “Any person may inditute proceeding under
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subsection (8) [of § 1964] . . . [and] relief shdl be granted in
conformity with the principles which govern the granting of
injunctive relief . . .”). The House Committee on the Judiciary,
however, adopted only the private treble damages remedy, not the
private injunctive remedy. See H.R. Rep. No. 1549, 91t Cong.,
2d Sess. 58 (1970), reprinted in 1970 U.S. Code Cong. &
Admin. News4007, 4034. Rep. Steiger, while“extremely pleased
.. . that the Judiciary Committee has approved . . . a provison
authorizing treble damage actions by private persons,” 116 Cong.
Rec. 35,227 (1970), nevertheless lamented that the committee
verson did “not do thewhole job,” id. In particular, Rep. Steiger
bemoaned the fact that “the Judiciary Committee verson . . . fails
to provide. . . equitable rdief in suits brought by private citizens.”
Id. at 35,228.

On the floor of the House Rep. Steiger again “offered an
amendment that would have dlowed private injunctive actions’
under RICO, Sedima, 473 U.S. at 487. See 116 Cong. Rec.
35,228, 35,346 (1970). “The proposa was greeted with some
hodtility . . . and Steiger withdrew it without a vote being taken.”
Sedima, 473 U.S. at 487-88. See 116 Cong. Rec. 35,346-47
(1970). Asthis Court has explained, the reason for this hodlility,
for the withdrawa of the proposal, and for the reference of the
proposal instead to a committee, was precisely because the
proposed amendment “included yet another civil remedy,” Agency
Holding Corp., 483 U.S. a 154, namdly, private injunctive relief.
See 116 Cong. Rec. 35,346 (1970) (statement of Rep. Poff)
(Steiger amendment “does offer an additiond civil remedy” and
“prudencewould dictatethat the Judiciary Committeevery carefully
explore the potential consequences that this new remedy might
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have').?2

In sum, Congress repeatedly declined to authorize private
injunctive relief under RICO. See Russellov. United States, 464
U.S. 16, 23-24 (1983) (citing “evolution of [RICO'g] statutory
provisons’ asad to satutory construction, and adding, “[w]here
Congress includes [certain] languagein an earlier verson of the bill
but deletes it prior to enactment, it may be presumed that the
[omitted text] was not intended”).

ZCongressfailedtoenact legisl ation, proposed thevery next term after the
enactment of RICO, which was designed “to broaden even further the
remedies available under RICO. In particular, it would have . . . permitted
privateactionsfor injunctiverelief.” Agency Holding Corp.,483U.S. at 155.
See also Sedima, 741 F.2d a 489 n.20. See 117 Cong. Rec. 46,386 (1971)
(statement of Sen. McClellan) (Title IV of “Victims of Crime Act of 1972"
would “authorize privateinjunctive relief from racketeering activity”);id. at
46,393 (text of bill proposing to amend RICO to add private injunctive
remedy); Victims of Crime: Hearingson S. 16, S. 33, S. 750, S. 1946, S.
2087,S.2426, S. 2748, S. 2856, S. 2994, and S. 2995 Befor e the Subcomm.
on Criminal Laws and Procedures of the Senate Comm. on the Judiciary,
92d Cong., 1st Sess. 3(1970-1971) (text of proposed bill providing for private
injunctive relief under RICO); id. at 51 (same); id. at 158 (statement of
Richard Velde, Associate Administrator, Law Enforcement Assistance
Administration) (proposed legislation “would expand the available civil
remedies. Section 1964 [of RICO] would be amended to permit any person
to institute a civil proceeding to prevent or restrain violations. . . . Now
only the United States can institute injunctive proceedings’); 118 Cong.
Rec. 29,368 (1972) (text of “Civil Remedies for Victims of Racketeering
Activity and Theft Act of 1972" proposinginter aliatoamend RICOtoadd
private injunctive relief); id. at 29,370 (statement of Sen. McClellan) (bill
“authorizes private injunctive relief from racketeering activity”).

In 1973, Congress again considered, and failed to enact, a bill to amend
RICO by adding private injunctive relief. See 119 Cong. Rec. 10,317-19
(1973) (“Civil Remediesfor Victims of Racketeering Activity and Theft Act
of 1973").
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D. Importance of the Question

As noted above, the court below has created a conflict in the
circuits. And by in effect amending RICO to authorize private civil
auits for injunctive relief, the Seventh Circuit has abolished the
federal government’ sexclusive prerogativeto seek such rdief. Not
only isthis an affront to a unique federd executive power, it isan
openinvitation to abuse. Under the decison below, private parties
are no longer limited to damages for the harm they suffered; they
now can seek prospective relief wholly independent of, and
potentidly in conflict with, the decisions of the Attorney Generd
regarding pursuit of such relief. Furthermore, private partiesdo not
have the politicad accountability, or the duty to exercise
prosecutorial discretion, that apply to the federa government.
Hence, the RICO injunctive wegpon, thanks to the court below,
can now be misused -- as in the present case -- as a means of
waging political or commercia warfare againgt one's adversaries.

[I. THE SEVENTH CIRCUIT STRETCHED THE
HOBBSACT BEYOND RECOGNITION.

The Seventh Circuit has in effect eiminated the “obtaining of
property” dement from the federd crimind extortion Statute,
replacing it with “interference with rights” App. 36a. Thisisa
grossoverreading of the Hobbs Act, 18 U.S.C. § 1951 (App. N).
The consequences of this rewriting of the Hobbs Act aredramatic
and dangerous now any unlawful protest activity, and any
governmentd interference with rights, condtitutes federa crimina
extortion and racketeering.

Socid protest hasalong and revered history inthisnation. From
the burning or hanging of effigies in colonid times, to the
temperance activigts disruption of taverns, to the civil rights and
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anti-war st-ins of the 1960’ s and 1970's, demonstrations -- even
illegd ones-- have been both an outl et for dissent and aninstrument
for socid and legd change. In totalitarian regimes, demongtrators
are crushed by tanks. By contrast, thisnation boaststherule of law
-- nomore, noless. To be sure, protesters may be arrested, fined,
or jaled for offenses they commit, but they are not treated like
hardcore crimindss -- unlessthe Seventh Circuit's misreading of the
Hobbs Act stands.

The court below held that pro-life Sit-ins at abortion facilities
violate the federal extortion statute, 18 U.S.C. § 1951, and thus
qudify as “racketeering” under RICO, 18 U.S.C. § 1961(1).
According to the Seventh Circuit, despite the text of § 1951
(“*extortion” meanstheobtaining of property from another . ..”), an
“extortionis” can “violate the Hobbs Act without either seeking or
receiving money or anything else,” App. 36a “A loss to, or
interferencewith therightsof, thevictimisal that isrequired.” 1d.23
Thus, any protest activity that crosses into tortious or illegd
behavior (a trespass, an obgtruction, an instance of physical
contact) now subjectsthe actor to federd crimind felony liability as
an “extortionis” under the Hobbs Act and a*“racketeer” (if two or
more acts are involved) under RICO. A more deadly recipe for
socid protest could scarcely be imagined.

The decison below adso crestes consderable mischief for
government actors. The Hobbs Act proscribes the extortionate
“obtaining of property . . . under color of officid right.” §
1951(b)(2). Under thedecison below, thismeans*[causing g loss
to, or interfer[ing] with therights of, the victim,” App. 36a, under

ZThe court below claimed support in “along line of precedent,” id., but
the” precedent” ismerely lower court dicta. Seegenerally Note, Protesters,
Extortion,and Coercion: Preventing RICOfromChilling First Amendment
Freedoms, 75 Notre Dame L. Rev. 691, 718-19 & n.124 (1999).
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color of officid right. Thus, any police misconduct (fase arrest,
excessve force, efc.) or other act of government officids (eg.,
withholding amunicipa permit for a pornography business or gun
store) that interferes with someone's rights, has now become
federd crimind extortion and racketeering.

The decison below creates mischief for federd robbery law as
well. The “robbery” section of the Hobbs Act adso uses the term
“obtaining”:  “robbery” is the “taking or obtaining of persona
property from the person or in the presence of another, againg his
will, by means of actud or threstened force, or violence, or fear of
injury .. .,” 18 U.S.C. § 1951(b)(1). Under the pand’sdistorted
view of “obtaining,” a protester who pushes someone to the
ground, causing that person’s pants to tear or glasses to break,
commits “robbery” (“obtaining” the pants or glasses by actua
force). Thebumping of oppos ng demonstratorswould becomethe
suff of felony prosecutions and civil RICO auits.

The Seventh Circuit’s rewriting of the Hobbs Act does not
square with thelaw. In United Sates v. Enmons, 410 U.S. 396
(1973), the defendants wrongfully caused property losses and
interfered with rights, id. (recounting acts of violence); id. at 399
(“wrongful violence” is redundant), yet there was no extortion:
defendants did not wrongfully obtain property, id. at 399-400.
Seeid. at 400 (digtinguishing the obtaining of “persond payoffs’);
id. a 406 n.16 (diginguishing “obtaining a financia benefit for
himsdf” and a“ payoff”: the" entire character [of the demongtration]
changed . . . when it was used as apressure deviceto extract the
payment of money”) (emphasis added). See also Evans v.
United Sates, 504 U.S. at 255, 259-60 (1992) (common law,
fromwhich HobbsAct borrowed, required that public officia “took

. money” under color of his office in order to conditute
extortion).
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The Ninth Circuit, in sharp contrast to the Seventh Circuiit,
recently explained the proper sgnificanceof the® obtaining” dement
in the Hobbs Act:

The [defendants] sought not only to put [the victim] out of
business, but actudly to get hisbusnessinterestsfor themsdves.
That is important with regard to the “obtaining” dement of the
Hobbs Act. . . . [U]nder theHobbsAct, extortion, whichisa
lar ceny-type offense, does not occur when avictimismerely
forced to part with property. Rather, there must be an
“obtaining” : someone -- either the extortioner or a third
person -- must receive the property of which the victim is
deprived. . . . [C]f. United States v. Nedley, 255 F.2d 350
(3d Cir. 1958) (finding alegation that defendant tried to put
victim out of busness insufficient to show “obtaining” for
purposes of “robbery” under the Hobbs Act). See generally
BrianJ. Murray, Note, Protesters, Extortion, and Coercion:
Preventing RICO From Chilling First Amendment
Freedoms, 75 Notre Dame L. Rev. 691, 704-712 (1999)
(tracing extortion from the common law through the Hobbs Act
and concluding that extortionate “obtaining” requires not only
that avictim be deprived of property, but dso that someone get
the property as aresult of the deprivation).

United Sates v. Panaro, 266 F.3d 939, 948 (9th Cir. 2001)
(emphasis added).

The Seventh Circuit's expangve rewriting of federd extortion
law dso fliesin the face of severa established norms of atutory
congruction: avoidance of conditutiona difficulties (here, for
example, the due process problem of post hoc transforming the
traditional socid protest tactic of the St-ininto felony extortion, see
Bouie v. Columbia, 378 U.S. 347 (1964)); the “ clear Statement”
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rule for federa incurgonsinto traditiond state police powers, and
therule of lenity.

[1l. THESEVENTH CIRCUIT UPHELD AJUDGMENT
RESTINGIN PART UPON FICTIONAL GENERIC
STATE EXTORTION LAW.

NOW dleged acts of predicate extortionin violation of thelaws
of various states. Thedigtrict court obliterated the distinct extortion
law of the severd states and instead substituted a generic State
extortion law in its jury ingruction. This was the antithesis of
respect for state law. Furthermore, the generic extortion offense
was not a RICO predicate. The court below ruled that any error
was harmless, App. 36a, but on this the court below was plainly
wrong, supra note 15, and in conflict with the pertinent precedent
of this Court, see Griffin v. United States, 502 U.S. 46, 53-56,
59 (1991) (reviewing court must overturn jury verdict that may rest
on uncondiitutiond or illegd theory).

Predicate acts under RICO include “any act or threat involving

. . extortion . . . which is chargeable under State law and
punishable by imprisonment for more than oneyear . . ..” 18
U.S.C. § 1961(1)(A). Thisprovison entailstwo separate criteria
Frd, the offense must condtitute “extortion” within the meaning of
RICO, 8§ 1961(1)(A). Thisisaquestion of federd law. United
States v. Nardello, 393 U.S. 286 (1969).%* Second, the offense

2 the term “extortion” in RICO did not have a meaning determined as a
matter of federal law, the scope of RICO would be at the mercy of state
statutory labelling. One state could apply the label “extortion” to include
coercion or assault or trespass, while another could declineto usethe label
“extortion” for any offense at all, instead employing aterm like “ blackmail.”
The Nardello Court repudiated such an approach: “the fallacy of this

contention liesin its assumption that, by defining extortion with reference
(continued...)
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mud be a crimind violation under State law punishable by
imprisonment in excess of one year -- aquestion of state law.

A. Federal criterion

In Nardello, this Court construed the term “extortion” in the
federal Travel Act to mean “acts prohibited by state law which
would be genericdly classfied as extortionate,” i.e., “obtaining
something of vaue from another with his consent induced by the
wrongful use of force, fear or threats.” 393 U.S. at 290; id. at 295.
The same congtruction gpplies to the term “extortion” as used in
RICO. “When Congress useswell-settled terminology of crimind
law, its words are presumed to have their ordinary meaning and
definition.” Salinas v. United States, 522 U.S. 52, 63 (1997)
(congruing RICO). The federd, Nardello definition of extortion
essentidly tracks the elements of the Hobbs Act; hence, the same
failure to requirethe“ obtaining of property” that doomsthe Hobbs
Act predicates in this case aso requires reversa of the State
predicates, even gpart fromthetria court’ sfallureto ingruct onthe
elements of Sate extortion law.

B. Statecriterion

The judgment below adso fails the second, Sate-law criterion.
The digtrict court failed to ingtruct the jury on the elements of
extortion gpplicable in the various states where predicate acts
dlegedly occurred. Ingtead, the district court gave a generic
ingtruction supposedly valid for dl fifty states. Tr. 4946-48.

This generic approach was erroneous. NOW had an obligation
to prove, for each supposed act of state law extortion, the elements

24(,,.continued)
tostatelaw, Congressal soincorporated statelabel sfor particul ar offenses.”
Id. at 293.
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of the Sate statute which gpplied a that time and place. See Tr.
4355-58. Yet the jury was left adrift, free to apply nonexistent
generic law to the acts a issue.

The generic indruction falled to account for varying date limits
onextortion offenses. NOW’ scounsd called the generic model the
“mogt strenuous’ version of the state extortion statutes, Tr. 4356,
but thisis Smply not true. For example, in Delaware (the location
of respondent DWHO), extortion requiresthat adefendant compel
or induce another “to ddliver property to himsdlf or to a third
person,” Del. Code Ann. tit. 11 § 846 (Supp. 1994), while the
digtrict court’ s ingtructions merdly required compelling another “to
give up” aproperty right, Tr. 4947. In Wisconsin (the location of
respondent Summit), extortion requires an “intent . . . to extort
money or any pecuniary advantage whatever,” Wis. Stat. Ann. 8
943.30(1) (West 1982), but thedistrict court failed toingtruct the
jury that it must find any such pecuniary intent, Tr. 4946-48.
Defects plague the generic ingtruction with respect to many other
States at issue here as well. 2

The permissihility of replacing various date laws with a generic
subgtitute has immense implications not just for multistate RICO
actions, but aso for the certification and adjudication of multistate
class actions generdly. See Rule 23(a), (b)(2), (b)(3) (elementsof

BTheWisconsinstatuteal so proscribessimilar acts“ withintent tocompel
the person so threatened to do any act against the person’ swill or omit to
do any unlawful act,” id., but thisisthe distinct offense of coercion, which
isnot aRICO predicateact. See App. O (“coercion” not listed among RICO
predicates); 31A Am. Jur. 2dExtortion, Blackmail, and Threats, 88 40, 49-
50 (1989) (coercion and extortion as independent offenses); Model Penal
Code § 212.5 & cmt. 2 at 264, 266 (1980);id. § 223.4 & cmt. 1 at 201-03;id. at
§223.0(5). That Wisconsin has chosen to classify extortion and coercion
under the same statutory label isirrelevant. Supra note 24.

%Such defects were addressed at length in the briefs filed below.
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classaction litigation include common questions of law, typicdity of
the legal clams of the class representatives, genera applicability of
the issuesto the class, predominance of common questionsof law).
See Amchem Products, Inc. v. Windsor, 521 U.S. 591, 609-10,
624 (1997) (noting differences in dtae law as undermining
“predominance’ requirement for classaction lawsuit). Therewould
be no sgnificance to the variety of date laws a issue in multistate
class actions, if courts could smply substitute a watered down,
geneic date law for the disparate elements of particular Sate
laws?” Moreover, dispensing with the dements of pertinent state
law violatesdue process. Phillips Petroleum Co. v. Shutts, 472
U.S. 797, 822-23 (1985).

IV. THE SEVENTH CIRCUIT FAILED TO RESPECT
THE FIRST AMENDMENT.

When firgt reviewing the case at bar, this Court noted -- but did
not reach -- the grave First Amendment concerns at stake in the
useof civil RICO againgt aprotest movement. NOWv. Scheidler,
510 U.S. 249, 262 n.6 (1994); id. at 263-65 (Souter, J., joined by
Kennedy, J., concurring). Those concerns have materidized with
avengeance.

The court below conceded that NAACP v. Claiborne
Hardware Co., 458 U.S. 886 (1982), is “directly gpplicable’ to
this case, App. 224, yet failed to follow that decision. In particular,
the Seventh Circuit endorsed guilt by association and failed evento
inggt upon the specific jury findings which are essentid to Frst

ZINOW also invoked as RICO predicates violations of the Travel Act,
which appliesto “extortion. . . in violation of thelaws of the Statein which
committed or of the United States.” 18 U.S.C. § 1952. Whereas both the
Hobbs Act and state law extortion claims fail in this case, the Travel Act
claimfalsaswell.
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Amendment review of averdict on apped.

The evidence in this case showed that defendants, including
petitioner, engaged in substantia free speech activity in support of
their god of stopping abortion. App. 17a. NOW proved that
some anti-abortion activitieswere unlawful, primarily numerous sit-
ins at abortion busnesses. But

the presence of activity protected by the Firss Amendment
Imposes restraints on the grounds that may give riseto damages
lidbility and on the persons who may be held accountable for
those damages.

Claiborne Hardware, 458 U.S. at 916-17.

While the State legitimately may impose damages for the
consequences of violent conduct, it may not award
compensation for the consequences of nonviolent, protected
activity. Only those losses proximately caused by unlawful
conduct may be recovered.

The Frs Amendment amilarly redtricts the ability of the
State to impose liability on an individud solely because of his
association with another. . . .

Civil ligbility may not be imposed merely because an
individud belonged to a group, some members of which
committed acts of violence.

Id. at 918-19, 920.

The only damages awarded in this case were for additiona
security expenses incurred by respondents DWHO and Summit.
Tr. 2003-04. In essence, the defendants were held strictly liable
for the respondents expenses for security systems, guards, lock
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repairs, and armored car services from 1985-1997, see Tr. 2015-
2100.

The clinics theory was associationd liability. As their sole
witness for damages tedtified, it did not matter whether the
defendants could be tied directly to the bulk of clinics increased
security costs. Tr. 2224-25.

Because the defendants were active participants in PLAN and
because PLAN is the codition or the enterprise, they are
responsible for the actions of anyone who is associated with
PLAN that is carrying out that Srategy.

Because again we are suing the defendants for any of the actions
of anyone associated with PLAN during this period of time for
their illegd actionsor activities againg these two clinics, whether
or not they’re defendants in this case.

Tr. 2228, 2231 (testimony of Susan Hill). The district court's
indructions and jury verdict form endorsed this theory of guilt by
asociation, holding defendants liable for the acts of “any person
associated with PLAN,” see App. P (#4, 7, 9, 10).

The Seventh Circuit nevertheless concluded that Jury Ingtruction
No. 30 (set forth a App. 258) completely cured this
uncondiitutional guilt by association. App. 25a26a.  This
conclusion is erroneous.

Firg, the jury verdict form presented a self-contained, step-by-
step process for the jury. See App. P; id. at 314a. The verdict
form did crossreference severad other indtructions, but not
Ingtruction 30. In fact, the verdict form was incongstent with that
indruction. Hence, there is no basis for concluding that the jury
chose to follow the unreferenced Ingtruction 30 ingtead of the sdlf-
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contained verdict form.

Second, Ingruction 30, while of somehelp, was sl insufficient.
Eventhis“limiting” ingtruction permitted liability for acts“indirectly”
authorized or ratified by the enterprise (not defendants) or those
acting on behaf of the enterprise (not defendants). App. 25a
(quoting ingtruction). The only “limit” was that defendants hold a
gpecific intent to further illegd objectives (e.g., to promote anti-
abortion St-ins), not to authorize the actud illegd activities (e.g.,
gluing locks shut, see Tr. 2093, 2101-02).

Third, the jury’s damage award shows that defendants First
Amendment rights were Smply not respected. The jury awarded
plaintiffs thefull amount of damagesthey sought, but those damages
blatantly included items that were sheer pendties on association.
For example, respondent DWHO sought to recover the expense of
armored car servicesincurred year after year. E.g., Tr. 2017-18,
2024, 2049, 2051, 2058, 2068, 2071, 2077. None of the
defendants had ever sought to rob any abortion facilities; indeed,
respondents never even aleged robbery as a predicate offense.
Why were defendants supposedly liable? Becauseone SteveElliot,
and other unknown persons, had dlegedly followed clinic
employees to the bank. Tr. 2017-18, 2149. Elliot and some
unknown others, in turn, were alegedly associated with Joan
Andrews. Tr. 2030, 2149-50. And Andrews in turn was a
member of PLAN. Tr. 2030. Hence, under respondents’ theory,
the defendants were liable for annual armored car services a
DWHO. The jury awarded these damages, Instruction No. 30
notwithstanding.

Evenif it were not obviousthat the jury imposed uncondtitutiond
damages on defendants, the verdict would have to be overturned.

First Amendment review of damages or other liability smply
cannot occur without thefinder of fact specifying what actsit found,
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and by whom, to have caused the damages or injury. Liability
“must be supported by findings that adequately disclose the
evidentiary bads” that “identify the impact of such unlawful
conduct,” and that “recognize the importance of avoiding the
impogition of punishment for condtitutiondly protected activity,”
Claiborne, 458 U.S. at 933-34.

By declining to requirethejury to identify any specific acts, much
less which defendants were responsible for which acts, the digtrict
court precluded any meaningful Firs Amendment review of the
jury’sfactud findings, contrary toClaiborne Hardware, 458 U.S.
at 924.

The Second Circuit recently applied precisdy this First
Amendment principleinoverturning acivil judgment againg an anti-
abortion protester. People of New York ex rel. Spitzer v.
Operation Rescue National, 273 F.3d 184 (2d Cir. 2001).
Recognizing its conditutional duty independently to review the
record in First Amendment cases, id. at 193, the court vacated the
impaogtion of injunctive relief as to protester Michad Warren for
insufficient factud findings. As the Second Circuit explained,

the Digtrict Court failed to set forth clear findings rdated to the
different individuas named intheinjunction. . .. Inplaceof such
particularized findings, the Didrict Court issued findings that
tended to discuss habitua behavior of a group of defendants
without specifying who exactly was engaging in that behavior.
The lack of particularized findings creates the genuinerisk -- a
rik that may have been redized in Warren's case -- that a
person’ spolitical associationsor participationinpolitica protests
will serve asthe conduit for afinding of liability . . . .

Id. at 199-200. The Second and Seventh Circuitsarethusin direct
conflict over whether the Firss Amendment requires particularized
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findings, regarding who did what, prior to the imposition of civil
lighility.
CONCLUSION
This Court should grant certiorari.
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