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RESPONDENT’S QUESTION PRESENTED

Whether, as the Ninth Circuit held below, the ADA
requires an employer to reassign a disabled employee to a
vacant position as a reasonable accommodation where
necessary to retain the employee, or whether, as the
Petitioner asserts, an employer that has adopted a seniority
policy is exempt from this requirement.
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INTRODUCTION

Robert Barnett sought reasonable accommodations
under the Americans with Disabilities Act, including
reassignment to a vacant position, to enable him to maintain
his ten-year employment with the petitioner US Airways.
US Airways refused to accommodate Mr. Barnett, and he
was effectively terminated.

On summary judgment, US Airways failed to submit
undisputed evidence demonstrating that on the facts
accommodation was not possible, would have imposed
undue burdens, or was otherwise outside the statute’s
provisions.  Instead, the petitioner sought a non-statutory,
per se exemption to the accommodation obligation for
employers with seniority policies.  Because the statute’s
language, structure, and purposes cannot support the
petitioner’s proposed exemption, the Ninth Circuit properly
found a triable issue of fact on Mr. Barnett’s failure to
accommodate claim for purposes of summary judgment.
This Court should affirm.

STATEMENT OF THE CASE

Robert Barnett worked for the petitioner US Airways
and its predecessor for ten years.  After becoming disabled in
1990 through an on-the-job injury, Mr. Barnett used US
Airways internal policies to transfer into a mailroom position
that effectively accommodated his disability.  Two years
later, Mr. Barnett learned that US Airways intended to open
his position up for bid, and that another more senior
employee planned to displace him pursuant to US Airways’
internal seniority policy.

US Airways’ seniority policy is part of its unilaterally
adopted Personnel Policy Guide.  According to its
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introductory pages, “[t]he Agent Personnel Policy Guide is
not intended to be a contract (express or implied) or
otherwise to create legally enforceable obligations for
continued employment on the part of either US Air or its
employees.  . . .  USAir reserves the right to change any and
all of the stated policies and procedures at any time, without
advance notice.”  Respondent’s Lodging at 2 (emphasis in
original).  The Guide further specifies that “[e]mployees may
not grieve personnel actions that are taken in order to ensure
that the Company is in compliance with federal, state and/or
local law.”  Joint Appendix at 31.  The seniority policy was
unilaterally amended by US Airways on numerous
occasions.  Joint Appendix at 50-51; Supplemental Joint
Appendix at 2-3, 6; Respondent’s Lodging at 5.  US Airways
also had a written and widely circulated policy of complying
with the Americans with Disabilities Act.  Joint Appendix at
39-49.

Upon learning of his impending displacement, Mr.
Barnett requested that his job not be put up for bid, and that
he be permitted to remain in the mailroom position.  “U.S.
Air did not respond to Barnett for five months,” and then
only “informed Barnett that he would be removed from the
mailroom.”  Barnett v. U.S. Air, 228 F.3d 1105, 1109 (9th
Cir. 2000) (en banc).   Mr. Barnett then requested
accommodations – lifting equipment and job restructuring –
that would have enabled him to perform another position,
one in cargo that he could obtain under the seniority policy.
“U.S. Air rejected all three of Barnett’s proposed reasonable
accommodations and offered no practical alternatives.  . . .
U.S. Air did not seek to have a dialogue with Barnett but
instead rejected his proposed accommodations by letter.”
228 F.3d at 1116-17.

The pet iti oner asser ts that the deci sion t o put  Mr .
Barnett ’s job up f or  bi d was made “[ i]n connect ion with
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layoffs,” Petit ioner ’s Bri ef  at  5 (citi ng the Nint h Cir cui t's
or iginal panel decision).  The use of seniority is particularly
important here, the petitioner states, because “t he
implementation of layoffs leaves employees vying for a
diminished number of positions,” and layoffs “by nature
involve a zero-sum situation, in which an override of
seniority rules can result in the loss of a job by a more senior
employee despite his entitlement under an established
seniority policy to remain with the company.”  Id. at 22, 32;
see also id. at 44 (noting “special context of layoffs”).  Ther e
is no basi s in the r ecord for t hese provocat ive asserti ons.

In t he adm inist rat ive proceeding bef ore the Equal
Em pl oym ent  Opportuni ty Com mi ssi on,  t he pet it ioner fi led the
foll owi ng response:

Request  8.   State the r easons why Mr . Barnet t’s swing
shif t m ail room posit ion became open for  bi d to other 
em pl oyees in 1992. 

Response.  Job dut ies are open for  r ebi d at the San
Fr ancisco st ati on three to f our  ti mes per year based
pr im ari ly on changes in the air line’ s schedule.   As the
schedul e of fli ght s changes,  so do t he needs for staffi ng
the air por t. 

Respondent ’s Lodgi ng at  7- 8 (March 8, 1994 l ett er fi led wi th
EE OC).  Ot her documents describing t he pet it ioner’ s response
to Mr. Bar nett’ s accomm odati on requests do not menti on
layoffs.1

                                                            
1   See, e.g., Su pp lem ental Declaratio n o f Richar d Dav is, Exh. EE ( Jun e 1 ,
19 93  U.S. Air m emo ) (bid o ccurr ed “b ecause o f p ers on nel ch an ges  in  h is
wo rk  ar ea”); Feb. 28 , 1 996  Tran scr ip t o f O ral A rgu ment (statement of 
Raym ond  W. Thom as, coun sel f or Petitoner) (“[T] he stations  are re- bid
fr om  time to  time as  a res ult o f s ch edu le ch ang es an d o ther operatio nal
reas ons [.] ”) ; Declaration of Robert Barnett, Exh. H (March 4, 1993 letter
from U.S. Air to Robert Barnett) (“To the extent you can exercise your
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The Ninth Circuit Court of Appeals, sitting en banc,
held that an employer is not automatically entitled to
summary judgment merely because the disabled employee
sought – among other accommodations – a reassignment that
required a modification of the employer’s seniority policy.
“[T]he seniority system without more should not bar
reassignment.”  Barnett v. U.S. Air, 228 F.3d at 1119.  “A
per se bar conflicts with the basic premise of the ADA,
which grounds accommodation in the individualized needs
of the disabled employee and the specific burdens which
such accommodation places on an employer.”  Id. at 1120.
Instead, a case-by-case analysis is required to determine
whether reassignment was required by the ADA.  Id.  Where
the employer presented no specific evidence of hardship or
disruption, summary judgment could not be granted.  Id.

SUMMARY OF ARGUMENT

The record of this matter does not pose the question
purportedly presented, that of how to resolve a conflict
between the petitioner's seniority policy and the
Respondent's need for accommodation under the Americans
with Disabilities Act.  The requested accommodation was
merely to permit Robert Barnett to remain in a position he
held for more than two years, and to refrain from declaring
the position “vacant.”  Such an accommodation does not
implicate the petitioner's seniority policy, nor does it require
consideration of the reasonable accommodation of

                                                                                                                           
seniority to successfully bid and hold a duty function that would allow
you to work within your restrictions, you are free to do so. I apologize for
the delay in responding to your request.”); Supplemental Declaration of
Richard Davis, Exh. 6 (excerpt from deposition of Ollie Lawrence) (“the
reason why that one [the accommodation of staying in the mailroom job]
may not be specifically identified is because I probably ruled it out
immediately as being an undue hardship”). These documents are
reproduced in the Appellant’s Excerpt of Record before the Ninth Circuit
at pages 29, 35, 36, 207, 208 and 215.
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“reassignment to a vacant position” under the ADA.  Nor did
Mr. Barnett request the “bumping” of a co-worker:  the only
person bumped was Mr. Barnett.  The requested
accommodation was entirely consistent with the petitioner's
own policies, including the petitioner’s written policy
requiring “affirmative action in employment and
advancement” for disabled employees.  Further, at all times
the company retained the discretion to provide reasonable
accommodations to Mr. Barnett in other ways, such as
through job restructuring or the purchase of lifting
equipment.

Moreover, even if the modification requested by Mr.
Barnett is labeled a “reassignment to a vacant position,”
there is no reason to exempt the petitioner from providing
this critical accommodation as necessary. Where no
accommodation can enable an employee to perform his
current job, reassignment to a vacant position permits him to
retain his employment alongside similarly situated non-
disabled employees. Reviewing the facts of this case under
the detailed statutory framework of the ADA, the petitioner
has failed to demonstrate undisputed facts sufficient to meet
their burden on summary judgment under Reeves v.
Sanderson Plumbing Products, 530 U.S. 133, 146-48 (2000).
There are at best disputed facts as to the extent of any
administrative or financial burden that would have been
imposed by the requested accommodation.

Because the petitioner cannot demonstrate a defense
as a matter of law on summary judgment, it instead asserts
that all modifications to “neutral” employer policies – or at
least all modifications that it regards as “preferences” –
should be deemed by this Court inherently “unreasonable,”
and therefore unavailable to disabled employees as
accommodations under the ADA, regardless of the facts of
the particular situation. Alternatively, the petitioner asserts
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that such modifications are inherently burdensome, such that
the “undue burden” defense applies. These interpretations
are contrary to the plain language of the statute, which
expressly lists “modifications to . . . employer policies” and
“reassignment to a vacant position” as possible
accommodations.  They are also contrary to the fact-based
individualized inquiry required by the statute's terms and
structure.

To buttress its proposed per se exemption, the
petitioner asserts that the word “reasonable” in “reasonable
accommodation” creates an independent basis for defeating
accommodation claims on summary judgment.  According to
the petitioner, an ADA plaintiff must demonstrate that the
accommodation requested was “reasonable” as defined by
numerous dictionaries – e.g. fit, appropriate, not excessive,
proper, proportionate, and so on.  Such an expansive reading
of the word “reasonable” would render superfluous
significant portions of the statutory scheme, including the
“undue hardship” and “direct threat” defenses.  It is also
contrary to longstanding judicial and regulatory
interpretation of the phrase “reasonable accommodation,” a
legal term of art, which is simply a modification that enables
a disabled employee to perform the job, and that does not
impose an undue hardship.  Moreover, even if the word
“reasonable” has some substantive meaning independent of
the phrase “reasonable accommodation,” there is no factual
basis here for asserting that the accommodation requested
was excessive or improper.

The assertion that the modification would have given
Mr. Barnett an unfair or unreasonable “preference” over
nondisabled employees is, on this record, incorrect.
Permitting Mr. Barnett to remain in his mailroom position
was a modest measure that would have enabled him to
remain gainfully employed alongside his similarly situated



7

colleagues with comparable seniority.  Mr. Barnett had more
than enough seniority to secure a job in the company; he was
not otherwise vulnerable to layoff.

Contrary to the petitioner’s strong suggestion, the
impact on other employees of permitting Mr. Barnett to
remain in the mailroom would not have been the layoff of a
nondisabled person who otherwise would have remained
employed. The only impact would have been the removal of
one possible assignment (the mailroom position) from the
list of options for employees with enough seniority to remain
employed, and replacing that option with the assignment Mr.
Barnett would have bid for but for his disability (the cargo
position).  Further, but for the petitioner's decision to declare
Mr. Barnett’s position “vacant,” other employees would
never even have considered the assignment as a possible
option, much less formed a preference for the assignment. As
a result of the petitioner's refusal to accommodate him, Mr.
Barnett was effectively terminated, granting a windfall to a
less senior, nondisabled employee.

Also wrong is the assertion that Mr. Barnett's request
to remain in the mailroom sought to overcome a seniority-
related obstacle, as opposed to a disability-related obstacle.
But for the physical limitations of his disability, Mr. Barnett
would have secured and performed the cargo position, an
assignment for which he had sufficient seniority.  Barnett
sought permission to remain in a position he was able to
perform despite his disability.

The petitioner's remaining statutory arguments are
not persuasive.  The term “qualified individual with a
disability” is expressly defined as an individual who is able
to perform the essential functions of the position, with or
without accommodation. Mr. Barnett easily fits into this
definition, as he successfully performed the mailroom
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position for two years. Similarly, the ordinary definition of
the term “vacant position” does not exclude empty jobs for
which the employer has a selection policy.

ARGUMENT

I. THIS IS NOT A CASE PRESENTING A
CONFLICT BETWEEN THE ACCOM-
MODATION NEEDS OF A DISABLED
EMPLOYEE AND A SENIORITY SYSTEM.

This is not a case presenting a conflict between the
accommodation needs of a disabled employee and a seniority
system.  Rather, under the specific circumstances of this
case, Mr. Barnett's need for accommodation was consistent
with the petitioner's seniority policy.

A. Barnett Did Not Request Reassignment; He Asked to
Remain in the Mailroom Position, an
Accommodation That Did Not Require Modification
of the Petitioner’s Seniority Policy.

Mr. Barnett did not request “reassignment to a vacant
position” – he asked to remain in the mailroom position, a
job he obtained using his seniority, and which he had been
performing successfully for two years.  He did not seek to
“bump” anyone – the only person “bumped” was Mr. Barnett
himself. Thus, t he Court  need not det erm ine whet her , and if  so
under what  circumstances, the r easonabl e accomm odati on of
“r eassi gnm ent t o a vacant posit ion” is avail abl e under the
ADA. 

The pet iti oner's det erm inati on to remove Mr.  Barnett 
fr om  the m ai lroom consi sted of two separat e and di st inct
deci sions:  ( 1) the deci sion to declare his posi tion vacant  and
subj ect  to bidding; and (2) the deci sion t o fil l t he posit ion using
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the senior it y poli cy.  Whi le im plementi ng the l att er  decision
required t he appli cation of a seni or ity poli cy,  the for mer 
deci sion did not.  T he pet it ioner's senior it y poli cy includes no
pr ovisi ons expl aining when a vacancy exist s or when cer tai n
posi tions wi ll be deemed vacant .  Joint  Appendi x at 24- 30;  see
al so Respondent’ s L odging at 9-27.

In Cali fornia B rewers A ssn. v. Bryant , 444 U.S.  598
(1980),  this Court  r evi ewed the types of employment practi ces
that  may be regarded as part  of  a seniorit y system  and thus
encompassed by the expr ess T itl e VII  exempti on,  42 U.S. C. §
2000e-( 2)( h) .  Accor ding t o the Cour t, a senior ity syst em
incl udes r ul es for  calculati ng seniorit y, when seniorit y m ay be
forf eit ed,  which t ypes of seniorit y wil l count,  and whi ch types
of  empl oym ent deci si ons wi ll  be governed by senior it y.  444
U. S.  at  606- 607, 609-610 ( reviewing provisions of collecti ve
bargaining agreement ).  However , t he pr ovi si on does not 
exem pt employer  pr actices “simply because those rules are
dubbed ‘seni ori ty’  provisi ons or have some nexus t o an
ar rangement that concededl y operat es on the basis of 
seni ori ty. ”  Id. at 608.

Here, t he accom modat ion request ed by Mr . Bar net t, to
refr ain fr om  declari ng his posi tion “vacant, ” did not r equir e an
appl ication or modif ication of the peti tioner’s seni ori ty policy.

B. The Requested Accommodation Did Not Conflict
with the Petitioner’s Own Policies or With Any
Seniority “Rights” or Expectations.

Perm itt ing Mr. Bar nett to remai n i n the mail room
posi tion was permi ssibl e under the peti tioner's own pol ici es.
Fi rst, the peti tioner’s own pol icy was to compl y wit h t he ADA
by accommodating per sons wit h disabi lit ies.  Joint  Appendi x
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at  39-49.2  In fact,  peti tioner’s own pol icy as a federal 
cont ractor  m andates “af fir mative act ion in empl oym ent and
advancement” for disabl ed em ployees,  includi ng
accommodat ions.  Id. at 39.  Second,  the pet iti oner's own
gr ievance policy specif ies t hat  acti ons taken i n order to compl y
wi th feder al  law m ay not be challenged by ot her  em pl oyees. 
Joint Appendix at 31.3 I n such cir cum stances,  the Courts of
Appeal have sought to reconcile seniority rules with an
employer's statutory duty to accommodate, and have closely
scrutinized seniority provisions to determine whether any
provision permits the requested accommodation.4  This

                                                            
2  See SENATE COMM. ON LABOR AND HUMAN RESOURCES, S. REP. NO.
101-116, at 32 (1989) (“Conflicts between provisions of a collective
bargaining agreement and an employer’s duty to provide reasonable
accommodations may be avoided by ensuring that agreements negotiated
after the effective date of this title contain a provision permitting the
employer to take all actions necessary to comply with this legislation.”);
HOUSE COMM. ON EDUCATION AND LABOR, H. R. REP. NO. 101-485(II),
2d. Sess., at 63 (1990) (same).
3  Further, seniority is not always used by the petitioner to fill vacancies.
Respondent’s Lodging at 25 (best qualified to be selected).
4 See, e.g., Aka v. Washington Hosp. Center, 156 F.3d at 1284, 1303
(D.C. Cir. 1998) (“an interpretation of [CBA] section 14.5 which allows
WHC to implement its ADA obligations is distinctly preferred”); Willis
v. Pacific Maritime Association, 236 F.3d at 1160, 1166 (9th Cir. 2001)
(rule that reassignment in violation of CBA not required by ADA “is
only applicable where there is a direct conflict between the proposed
accommodation and the collectively-bargained seniority rights of other
employees”); Kralik v. Durbin, 130 F.3d at 76, 81, 83 (3rd Cir. 1997)
(being excused from forced overtime provision might be reasonable
accommodation if union waives objection); Woodman v. Runyon, 132
F.3d 1330, 1347 (10th Cir. 1997) (reassignment is reasonable
accommodation where not expressly prohibited by collective bargaining
agreement); Buckingham v. United States, 998 F.2d 735, 741 (9th Cir.
1993) (transferring employee with AIDS would not violate union
agreement which permitted exceptions for “unusual circumstances”); See
also Eckles v. Consolidated Rail Corp., 94 F.3d at 1041, 1052 (7th Cir.
1996) (limiting holding to collectively bargained seniority rights, and
expressly declining to find that all provisions found in collective
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Court should similarly conclude that the petitioner's policies
encompass Mr. Barnett's request, at least for purposes of
summary judgment.

Construing such an excepti on is part icular ly apt i n thi s
case, as t he petit ioner 's policies and pract ices create no
seni ori ty “r ights” or r easonabl e expect ati ons i n i ts em ployees. 
The per sonnel poli cy guide i tself expressl y states t hat  it s
pr ovisi ons create no express or  im pl ied cont ractual rights.
Respondent ’s Lodgi ng at  2;  see also Cal. Labor Code § 2922
(California employees presumed “at will”); Respondent’s
Brief in Opposition to Certiorari, Appendix A at 26-29, 31-
33, 40-41; Bouzianis v. U.S. Air, Inc., No. 84-3798-K, 1985
U.S. Dist. LEXIS 15470, at *5-7 (D. Mass. Sept. 30, 1985)
(U.S. Air successfully argued that “personnel policy guide”
did not create enforceable contract); Salanger v. U.S. Air,
611 F. Supp. 427 (N.D.N.Y. 1985) (same); Respondent’s
Opposition Brief to Petition for Writ of Certiorari, Appendix
A (oral argument transcript).  Addi tional ly, t he petit ioner 
si gnifi cantl y and unilater al ly modif ied the senior it y r ules on
several  occasions,  creating except ions to the seni or ity poli cy
for employees with catastr ophic il lnesses,  and changing the
basi s of f ur lough decisions from “secti on” seni ori ty to
“com pany” seniorit y. 5  There is no evidence that employees
af fected by these changes fi led gr ievances, lawsui ts, or
ot herwi se cr eat ed administ rative or financial burdens f or the
peti tioner .  In these circum stances,  it  is plai n t hat t he ot her 
em pl oyees who m ight prefer  t he mai lr oom  posi tion over t he
cargo posi ti on,  and who had adequate seniori ty for  either,  held
                                                                                                                           
bargaining agreements take precedence over the ADA duty to reasonably
accommodate.).
5   Jo in t A ppend ix at 50 -51  (r ev iew ing  chan ge fr om class ificatio n s enior ity 
to  comp any  s eniority  fo r f ur lou gh) ; Sup plemental J oint App en dix  at 2 -3, 6
(“N” an d “D” no tatio ns in margin ind icatin g changed sen ior ity r ules, fr om
gr ou p to com pan y s en ior ity , for  disp lacements, fur lo ugh s, an d r ecalls, and 
ch an ged  seniority ru les  fo r transf er s f or “catastr op hic illn ess ”).
Resp ond ent’s  Lo dging  at 5 (char t d ef ining “N ,” “C” and “D” codes).



12

no seni ori ty “r ights” or expect ati ons suff icient t o create any
sort  of  conf lict wit h Mr. Barnett's need f or  accom modat ion.6

C. At all Times, the Petitioner Retained the Discretion to
Provide Other Effective Accommodations Without
Granting Barnett Permission to Remain in the
Mailroom Position.

An employer retains the discretion to select any
effective accommodation. 29 C.F. R. 1630 App.,  § 1630. 9
(“[T ]he em pl oyer providing t he accom modati on has t he
ul ti mat e discretion to choose between effect ive
accommodat ions . .  .  .”); HOUSE  COM M. ON JUDICIARY, H.  R.
REP . NO. 101-485(I II ) at 40 (1990)  ( “In the event there ar e two
ef fecti ve accom modat ions, the empl oyer may choose the
accommodat ion t hat  i s l ess expensi ve or  easi er[ .]”).   I n t hi s
case, t he Ninth Circuit found disputed issues of material fact
as to whether two other proposed accommodations – job
restructuring and/or lifting equipment in the cargo position –
would have been effective. Barnett v. U.S. Air, 228 F.3d
1105, 1116-17 (9th Cir. 2000) (en banc).  The petitioner
could have provided either of these accommodations without
granting Mr. Barnett permission to remain in the mailroom
position.

II. PERMITTING BARNETT TO REMAIN IN THE
MAILROOM POSITION WAS A
“REASONABLE ACCOMMODATION.”

The modification requested by Mr. Barnett – to
remain on a particular shift in the mailroom position – falls
squarely within the plain language of the statute. The statute

                                                            
6  The Petitioner’s Brief is less than straightforward on this point.  See,
e.g., pp. 2 (“entitlement”), 4 (“rights”), 5 (“seniority rights”), 10
(“legitimate expectations and rights,” “entitled to the position”), 18
(“entitled to position”), 40 (employment policies create contract rights).
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prohibits discrimination against a “qualified individual with
a disability,” 42 U.S.C. § 12112(a), and expressly defines
“discrimination” to include “not making reasonable
accommodations to the known physical or mental limitations
of an otherwise qualified individual with a disability who is
an applicant or employee, unless such covered entity can
demonstrate that the accommodation would impose an undue
hardship on the operation of the business of such covered
entity.”  42 U.S.C. § 12112(b)(5)(A). The ADA specifies
that “[t]he term reasonable accommodation may include . . .
making existing facilities used by employees readily
accessible to and usable by individuals with disabilities, . . .
job restructuring, part-time or modified work schedules,
reassignment to a vacant position, acquisition or
modification of equipment or devices, appropriate
adjustment or modifications of examinations, training
materials or policies, . . . and other similar accommodations
for individuals with disabilities.”  42 U.S.C. § 12111(9)
(emphasis added). 7 It is undisputed that the requested
accommodation imposed no monetary costs, and would have
enabled the respondent to retain employment.

A. The Petitioner’s Proposed “Reasonableness” Defense
is Contrary to the Statute’s Plain Language and
Structure.

The petitioner argues that Mr. Barnett’s request was
not a reasonable accommodation because it required a
modification to its “neutral” seniority policy, and as such
would not be “reasonable” in this case – or in any other case.
According to the petitioner, a plaintiff seeking to show the

                                                            
7 See also H. R. REP. NO. 485(II) at 34; S. REP. NO. 116 at 32 (“the
provision of all types of reasonable accommodations is essential to
accomplishing the critical goal of this legislation – to allow individuals
with disabilities to be part of the economic mainstream of our society,”
and most accommodations require little or no cost.).
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existence of a “reasonable accommodation” must show that
the accommodation was “reasonable” – “fair,” “proper,”
“suitable under the circumstances,” “fit and appropriate,”
“not extreme,” “not excessive,” “not demanding too much,”
“not extravagant” “proportionate,” and so on.  Petitioner’s
Brief at 16-17 (citing dictionaries).  Further, this showing
must be made not only for the particular employer, but for
employers generally.  Petitioner’s Brief at 17.  Under this
expansive definition and application of the word
“reasonable,” petitioner argues, the requested policy
modification was “unreasonable” in the respondent’s case,
and would be similarly “unreasonable” in any other case.
Petitioner’s Brief at 17.

The ADA’s remarkably detailed statutory language
and structure contradict the petitioner’s proposed
interpretation of the term “reasonable accommodation.”
First, the term “reasonable accommodation” is a legal term
of art.  See Buckhannon Board and Care Home v. West
Virginia Dep’t of Health and Human Resources, __U.S.__,
121 S. Ct. 1835, 1839 (2001) (“prevailing party” in 42
U.S.C. § 12205 is term of art, citing definition found in
Black’s Law Dictionary). “Words that have acquired a
specialized meaning in the legal context must be accorded
their legal meaning.”  121 S. Ct. at 1846 (Scalia, J.,
concurring) (endorsing use of Black’s Law Dictionary over
Webster’s and other nonlegal dictionaries).8 According to
Black’s Law Dictionary, a “reasonable accommodation” is
“[a]n action taken to adapt or adjust for a disabled person,
                                                            
8 Thus, in the phrase “prevailing party,” the word “prevailing” may not
be taken out of context to more broadly define the phrase.  Id. (“It is
undoubtedly true, as the dissent points out by quoting a nonlegal
dictionary [citation omitted], that the word ‘prevailing’ can have other
meanings in other contexts:  ‘prevailing winds’ are the winds that
predominate.”); see also BLACK'S LAW DICTIONARY 1272 (7th ed. 1999)
(“It is extremely difficult to state what lawyers mean when they speak of
'reasonableness.’”) (quoting Jurisprudence).
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done in a way that does not impose an undue hardship on the
party taking the action.”  BLACK’S LAW DICTIONARY 1272
(7th ed. 1999).

The interpr etati on of a statut or y provision must  al so
take into account the other por tions of  the law of  which i t is a
part .  Davi s v. M ichigan Dep’t  of  T reasury, 489 U.S.  803,  809
(1989).   T he ADA creates a detailed str uct ur e of specif ic
mandates and af fir mative def enses.  “Undue hardship” is
defined to mean “an action requiring significant difficulty or
expense, when considered in light of the [statutory] factors.”
42 U.S.C. § 12111(10)(A).9 The undue hardship language
“makes it the employer’s duty to prove that it would suffer
such a burden, instead of requiring (as the Constitution does)
that the complaining party negate reasonable bases for the
employer’s decision.”  Board of Trustees of Univ. of Ala. v.
Garrett, 531 U.S. 356, 121 S. Ct. 955, 967 (2001).10 The

                                                            
9  Th e statutor y f actor s are detailed , and  in clude “the natur e and  co st of  th e
acco mmo datio n,” “the ov erall finan cial res ou rces o f the facility o r facilities
. . .; the n umb er of  perso ns  em plo yed at s uch f acility; th e eff ect o n expens es
an d res our ces, or th e impact other wise of su ch accom mod ation  up on th e
op er ation of  th e f acility”; “th e o verall f in ancial r eso urces  of  th e cov ered
en tity; th e overall size o f the bu sines s o f a covered entity  with respect to  th e
nu mb er of its employ ees ; the nu mber, ty pe an d location of its f acilities” an d
“the ty pe of  op eration or op eratio ns  of  th e cov ered entity , includ in g the
co mp ositio n, structu re and  f unctio ns  of  th e wor kfo rce . . .; th e g eo graphic
separateness , administr ative, o r f is cal relatio nsh ip  of  th e facility  or  facilities 
in  q ues tio n to the covered  entity.”  42  U.S.C. § 1 21 11( 10) (B).
10 This Court’s own rulings are inconsistent with the petitioner’s reading.
See Garrett, 531 U.S. 356, 121 S.Ct. 955, 967 (2001) (“The ADA does
except employers from the ‘reasonable accommodation’ requirement
where the employer ‘can demonstrate that the accommodation would
impose an undue hardship on the operation of the business of such
covered entity.”  § 12112(b)(5)(A).  However, even with this exception,
the accommodation duty far exceeds what is constitutionally required in
that it makes unlawful a range of alternate responses that would be
reasonable but would fall short of imposing an “undue burden” upon the
employer.”); School Bd. of Nassau County, Fla. v. Arline, 480 U.S. 273,
288 n. 17 (1987) (“When a handicapped person is not able to perform the
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statute provides several other detailed defenses. 42 U.S.C. §
12113.11

The pet iti oner’ s proposed inter pretation of
“r easonabl e” would complet el y eviscerat e and render
meaningless the detailed statut ory syst em of  expli ci t and
careful ly cr aft ed defenses t o a reasonable accommodation
cl ai m. Indeed, the peti tioner's pr oposed def ini tion of
“r easonabl e” is so broad t hat r eference to t he express statutor y
defenses would be point less.   F act s suf ficient to establish
undue hardship would al ways meet t he “unreasonable”
st andar d constr uct ed by the pet iti oner.  Despite the statut or y
language, there woul d be not hing l ef t t o t he undue hardshi p
defense for whi ch the empl oyer bears the bur den. Statutory
interpretation which renders provisions meaningless must be
avoided.  Ratzlaf v. United States, 510 U.S. 135, 140 (1994);
see also PGA Tour v. Martin, __U.S.__, 121 S. Ct. 1879,
1897 (2001) (dissent’s “reading of the statute renders the
word ‘fundamentally’ largely superfluous”).

Respect ing t he speci ficity of t he “undue har dship”
defense becomes even more im por tant when viewed in t he
cont ext  of  t he ADA as a whol e. For  exam ple, under Title III,
discrimination includes “a failure to make reasonable
modifications in policies, practices, or procedures, when

                                                                                                                           
essential functions of the job, the court must also consider whether any
‘reasonable accommodation’ by the employer would enable the
handicapped person to perform those functions.  . . .  Accommodation is
not reasonable if it either imposes ‘undue financial and administrative
burdens’ on a grantee [citation omitted], or requires ‘a fundamental
alteration in the nature of [the] program.’”).
11   These include defenses for an employer’s requirement that an
employee “not pose a direct threat to the health or safety of other
individuals in the workplace,” for a religious entity’s requirement that all
employees “conform to the religious tenets of such organization,” and for
the refusal to assign an individual with an infectious disease to food
handling.  42 U.S.C. § 12113.
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such modifications are necessary to afford such . . .
accommodations to individuals with disabilities, unless the
entity can demonstrate that making such modifications
would fundamentally alter the nature of such . . .
accommodations.”  42 U.S.C. § 12182(b)(2)(A)(ii); see also
28 C.F.R. § 35.130(b)(7) (comparable rule for Title II).
Under the petitioner’s reading, the “fundamental alteration”
defense would never be considered where the requested
modification was deemed improper, unfair or not
proportionate. Compare PGA Tour v. Martin, 121 S. Ct. at
1893-97.

In numerous other pr ovi sions of  the ADA, Congress
spel led out specif ic st andar ds del ineat ing when the bur dens
im posed by an affi rm ati ve obligati on would be of t he type or 
magnitude that would relieve a cover ed ent it y of a part icular
st at utory duty. 12  These wi dely diver gent provisions,  some

                                                            
12 42  U .S.C.§  1 211 2(d )( 4)( A) (m edical inqu iries  pr ohibited  “u nless …jo b
related  an d con sis tent with bus iness  neces sity”); §§  12 142 (b ), 121 45 ,
12 16 2(c) ( “g ood  faith effo rts”) ; § § 121 42( c) (1) (B) (a)(3 ), 12 162 (d) (1 ),
12 16 2(e)(2 )( B)( i), 1 218 4(b )( 7) (“to the maximum  ex tent feasible”); § 
12 14 3(a) ( “comp arable, to th e extent pr acticable”) ; § 1 214 3( c)( 4) (r elief if 
ob ligation  “wou ld im pos e an und ue finan cial bur den  o n the pu blic entity ”);
§§  1 214 4, 12 182 (b) (2 )(C)(i), (ii), 1 218 4(b )( 3), (5 ) (“w hen  v iew ed in  its
en tirety” is  “equivalen t”) ; §§ 121 47 (a) , 1 21 62( e)( 2) (B) (ii), 12 183 (a)(2 ) ( “to
th e max imu m extent f eas ible,” and “n ot dis pr opo rtion ate to  the overall
alteration s in ter ms  of  co st an d s co pe”); §§  12 147 (b )(2 )(B),
12 16 2(e)(2 )( A)( ii) (I I) (ex tension of  time fo r “extraord inarily exp en siv e
stru ctu ral chan ges ”) ; § § 1 21 48( b)( 1) , 1 216 2( a)( 1), 1 216 2(a)( 3)( A)( i) (II ),
(ii) (II ), 12 162  (b )( 1), 12 16 2(e)(2 )( A)( ii) (I ), (II ) (“as s oo n as p racticab le”); §
12 16 2(a)(4 )( A)( ii)  ( “[u ]nles s n ot pr acticable”) ; § § 121 81( 9)  (“readily
achievable” with f ou r f actor s); 12 18 2(b )(2 )( A)( iv)  ( “readily  achievable”);
§§  1 218 2(b )( 1)( A)( iii), 12 18 2(b )(2 )( A)( i), 1 218 4(b )( 1) (“u nless  [s uch action 
or  criteria]  neces sary”); § 121 82( b) (3)  (“direct thr eat to  the health o r s af ety 
of  o thers”); § 121 83 (a) (1)  ( “ex cep t where an  en tity can  demo nstrate that it is
stru ctu rally  im practicable”) ; §  12 20 1(c) ( in sur ers  m ay und er write, clas sif y,
or  adminis ter r isk s “th at ar e b ased on or no t inco ns istent w ith  state law,” so
lo ng  as  in su rer ’s actio ns ar e n ot “a su bterf uge to  evad e the pu rpo ses o f titles 
I an d I II”).
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more and som e l ess demandi ng than “undue har dship, ” make
cl ear t hat  i n f ram ing t he di fferent tit les and secti ons of  t he
ADA Congress made deliberate choices about  t he type and
st ri ngency of defense appr opriate to each. 13 T he entir e
st at utory pl an would be undermi ned i f t his Cour t wer e t o r ead
into the t er m “reasonable” a vague and open- ended exemption
fr om  the accomm odati on obl igati on. 

B. The Pet iti oner’ s “Reasonableness” Defense is
Inconsi stent  wi th Gover ning Regulati ons.

The Equal Employment Opportunity Commission has
issued regulations defining “reasonable accommodation” as
follows:

[T]he term reasonable accommodation means:  (i )
[m ]odif icati ons or  adjustm ents to a job appl ication
pr ocess that  enabl e a qual ifi ed appli cant wit h a
di sabil ity t o be considered for  the positi on such
qual ifi ed appli cant desires;  or  (i i)  [m ]odif ications or 
adjustm ent s to the work envi ronment,  or  to t he manner
or  circumstances under whi ch the positi on held or
desi red is cust omari ly per formed, that  enabl e a

                                                            
13  Co ng res s als o m ade d eliber ate d ecisions  ab ou t p ers on s and en tities 
ou ts ide of  the statu te’ s p ro tectio ns  an d o bligatio ns . 42 U.S.C. § 12187
(Title III of act “shall not apply to private clubs or establishments . . . or
to religious organizations or entities controlled by religious
organizations”); 42 U.S.C. § 12208 (term “disabled” does not apply to
person “solely because that individual is a transvestite”); 42 U.S.C. §
12210 (term “individual with a disability” does not apply to “individual
who is currently engaging in the illegal use of drugs”); 42 U.S.C. §
12211(a) (“homosexuality and bisexuality are not impairments and as
such are not disabilities”); 42 U.S.C. § 12211(b) (“disability” does not
include “transvestism, transsexualism, pedophilia, exhibitionism,
voyeurism, gender identity disorders not resulting from physical
impairments, . . . other sexual behavior disorders[,] compulsive
gambling, kleptomania, . .  . pyromania[,] or psychoactive substance use
disorders resulting from current illegal use of drugs.”).
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qual ifi ed individual  wi th a disabi li ty to perform the
essenti al funct ions of that positi on; or ( ii i)
[m ]odif icati ons or  adjustm ents that  enabl e a cover ed
enti ty’ s employee wi th a disabi lit y to enj oy equal 
benefit s and pr ivi leges of  empl oym ent as are enjoyed
by i ts other  si mil ar ly sit uated em pl oyees wi thout
di sabil iti es.

29 C.F. R. § 1630.2(o) ( emphasis added). 14 T hi s defi ni tion
cent ers on t he funct ion of  a reasonable accommodat ion – to
enable disabled persons to part ici pate – and makes no
reference to the open-ended “reasonableness” exempti on urged
by t he pet it ioner.  15   The Comm ission’s r egulat ion, whi ch

                                                            
14 Title I  directs  th e EEO C to iss ue regulation s to car ry out its pro visio ns, 4 2
U.S.C. § 1 21 16, an  auth ority  th at Co ngr ess  w ith held fro m the Co mmiss ion 
with  regar d to Title VI I and  other  civil r ig hts  laws .  Con gr ess  gave ad ded 
fo rce to the Title I  regulation s b y pro vid in g that aggr iev ed  perso ns  may s eek
ju dicial r ed res s n ot on ly fo r v iolation s o f “an y p ro vis ion  o f this  A ct,” b ut
also  fo r v io lation s of the “reg ulations  pr om ulg ated.” 4 2 U .S .C. § 12 117 (a) .
15   The Petitioner asserts that a “reasonable accommodation” cannot
mean a modification that effectively accommodates an individual’s
disability, as the word “accommodation” already assumes effectiveness.
Petitioner’s Brief at 7.  In common usage, the word “accommodate”
means an adjustment; it does not necessarily mean an effective or
successful adjustment.  See, e.g., WEBSTERS NEW COLLEGE DICTIONARY

(1999) (accommodate:  “1.  To do a favor or service for:  OBLIGE.  2.
To supply with (e.g. lodging).  3.  To have enough space for.  4.  To
acclimate or adjust <accommodated myself to the new neighborhood>.
5.  To reconcile, as differences.  6.  To allow for.   – To become adjusted,
as the eye to focusing on distant objects.”).  Th e petition er als o notes th at
several “eff ective” accomm od ations  are not r equ ired becaus e they are no t
co ns idered  “reason ab le accom mod ation s,” su ch  as  reallocating  es sen tial
fu nctio ns, creatin g a n ew po sition , and  pr ov iding perso nal p ros thetic
devices , and  ar gues that these sup po rt the creatio n of ano th er excep tio n, on e
fo r emp loy er s w ith  s eniority  po licies. Petition er’ s Brief at 16 .  Ho wev er,
Co ng res s m ad e p articular and  ex press  distinctio ns su ppo rting  th e exception s
listed by th e p etitioner.  4 2 U .S.C. § 121 11 (8) , ( 9) ; S. REP. NO. 1 16  at 31 
(“Barriers  to p erf or man ce may b e elimin ated by eliminating  no nessential
fu nctio ns . . ..”) , 33 (“p er son al us e item s such as hearin g aid s and  ey eglas ses 
ar e not in cluded”) ; H. R. REP. NO. 4 85 (II ) at 62, 64  ( sam e).  While
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cont radict s the peti tioner ’s inter pr etation,  is enti tled t o judici al 
deference.   See,  e. g.,  Unit ed St ates v. Mead Corp.,  __ U.S . __, 
121 S. Ct. 2164, 2172-73 (2000);  Ol mstead v. L.C., 527 U. S.
581,  613 ( 1999)  (Kennedy, J. , concur ring);  Bragdon v.  A bbott, 
524 U.S . 624, 646 (1998), Chevron, U.S.A. , I nc. v. Nat ural
Resources Defense Council,  I nc. , 467 U.S.  837 (1984).16

Furt her , t he ADA i ncludes a uni que “double f loor”
pr ovisi on,  directi ng that it s provisions not  be construed “t o
appl y a lesser standard than the standards appl ied under t it le V
of  t he Rehabili tat ion Act of  1973 (29 U.S. C.  § 790 et  seq. ) or 
the regulati ons issued by Feder al agencies pursuant to such
ti tl e.” 42 U.S. C. § 12201( a) .  The r egulat ions in pl ace at  t he
ti me the ADA was enacted are inconsi stent wi th the
peti tioner ’s readi ng of  the wor d “reasonable.” According to
the Department of Justice Regulations:

A recipient shall make reasonable accommodation to
the known physical or mental limitations of an
otherwise qualified handicapped applicant or
employee unless the recipient can demonstrate, based
on the individual assessment of the applicant or
employee, that the accommodation would impose an
undue hardship on the operation of its program. . . .
A reasonable accommodation may require a recipient
to bear more than an insignificant economic cost in
making allowance for the handicap of a qualified
applicant or employee and to accept minor
inconvenience which does not bear on the ability of

                                                                                                                           
ar ticulating  th ese exception s, Con gr ess  declined to exempt tran sfers  wh ere
th e emp loy er  has a s eniority  po licy. No  su ch  ex emp tion app ears  in  eith er
th e tex t o f the statute or  its leg is lative h istory .
16   The Petitioner acknowledges that the EEOC’s regulations, and 29
C.F.R. § 1630.2(o) in particular, are important tools for interpreting the
ADA.  Petitioner’s Brief at 20.
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the handicapped individual to perform the essential
duties of the job.

45 Fed. Reg. 37622 (1980) (adopting 28 C.F.R. § 42.511).17

Similarly, accordi ng to the Depart ment of Labor  regul at ions:

“Reasonable accommodation” means the changes and
modifications which can be made in the structure of a
job or employment and training program, or in the
manner in which a job is performed or an
employment and training program is conducted,
unless it would impose an undue hardship on the
operation of the recipient's program.

45 Fed. Reg. 6670 (1980) (adopting 29 C.F.R. § 32.3).
These regulations contain no reference to cost, disruption,
proportionality, or any other aspect of “reasonableness”
other than the recitation of the “undue hardship” defense. 18

C. The Petitioner Cannot Demonstrate that Barnett's
Requested Accommodation Was “Unreasonable” As
a Matter of Law.

Even if the word “reasonable” adds some additional
requirement to the respondent’s case, the petitioner has not
presented any specific evidence demonstrating that
accommodating Mr. Barnett’s request to remain in the
mailroom was somehow “excessive” or burdensome.
Instead, the petitioner asserts that such an accommodation is
inherently unreasonable, regardless of the evidence in a
                                                            
17  The Department of Treasury regulations were in accord. 46 Fed. Reg.
1120 (1981) (adopting 31 C.F.R. § 51.55).
18  These regulations have been recognized as an important source of
guidance on the meaning of section 504, and were codified by the 1978
amendments to the Rehabilitation Act.  Traynor v. Turnage, 485 U.S.
535, 550 n.10 (1988); Consolidated Rail Corporation v. Darrone, 465
U.S. 624, 626 (1984).
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particular case, citing three incorrect and non-statutory
public policy arguments. This assertion is contrary to the
plain language of 42 U.S.C. § 12111(9), which expressly
lists modified schedules, policy modifications and
reassignments as possible accommodations.

Moreover, the petitioner’s position is contrary to the
individualized, case-by-case analysis prescribed by the
statutory scheme. PGA Tour v. Martin, 121 S. Ct. at 1896
(“Petitioner’s refusal to consider Martin’s personal
circumstances in deciding whether to accommodate his
disability runs counter to the clear language and purpose of
the ADA.  . . .  To comply with [Title III], an individualized
inquiry must be made to determine whether a specific
modification for a particular person’s disability would be
reasonable under the circumstances as well as necessary for
that person, and yet at the same time not work a fundamental
alteration.”); Arline, 480 U.S. at 287 (“To answer this
question [whether Arline is otherwise qualified] in most
cases, the district court will need to conduct an
individualized inquiry and make appropriate findings of
fact.”); S. REP. NO. 116 at 31 (“fact-specific case-by-case
approach to providing reasonable accommodations is
generally consistent with interpretations of this phrase under
. . . the Rehabilitation Act of 1973”); H. R. REP. NO. 485(II)
at 62 (same).

1.  The Accommodation Requested by Barnett Cannot
Be Rejected as a “Preference.”

The petitioner characterizes the accommodation
requested by Mr. Barnett as an unreasonable and unfair
“preference.”  Of course, there is no statutory basis for
excluding accommodations that are viewed by employers as
“preferences”: The statute expressly lists “modifications of .
. . policies,” “reassignment to a vacant position,” and “other
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similar accommodations” as reasonable accommodations.
42 U.S.C. § 12111 (9); see also Alexander v. Choate, 469
U.S. 287, 301 n.20 (1985). Rather, it is clear (as the
petitioner concedes), that the “reasonable accommodation”
mandate requires employers to provide some things to
disabled employees that they may deny to non-disabled
employees. See Petitioner’s Brief at 19 (reviewing example
of providing breaks).

It is true that in some cases (barring undue hardship
or another defense), the ADA’s provisions require that the
disabled incumbent receives a reasonable accommodation
transfer into a vacancy, while the nondisabled incumbent or
outside applicant who might otherwise obtain the
opportunity does not.  The petitioner seeks to amend the
plain language of the Act to eliminate such accommodation,
citing general language in the Act’s findings and in the
legislative history referencing “equal employment
opportunity.” Petitioner’s Brief at 7, 13-17; see also
E.E.O.C. v. Humiston-Keeling, 227 F.3d 1024, 1028-29 (7th
Cir. 2000).19 This language is an insufficient basis for
rejecting the unambiguous statutory language providing for
reassignment.

                                                            
19 The p etitio ner also  argu es th at sin ce em plo yers need not pr ef er app lican ts
with  disab ilities, n or pro vide such app lican ts with reassign men ts, then 
Co ng res s cou ld not h ave mean t f or em plo yer s to “pr ef er” disabled
em ployees by  pr oviding them with r eason able accomm od ation tr ans fer s.
Petitio ner ’s  Br ief  at 2 2; see als o  S. REP. NO. 1 16  at 26 -2 7 ( “no  o bligatio n
un der this  legislation to pr efer app licants with d is abilities o ver  o ther
ap plicants ”) , 3 2 ( “Reas sig nm ent as  a reaso nable acco mmo datio n is n ot
av ailab le to  ap plicants  fo r emp loy ment.”); H . R. Rep . N o. 48 5(I I) at 63 .
Ho wever , the legis latur e h is tor y m ak es clear  distinctio ns between ap plican ts 
an d emp loy ees, esp ecially in  th e con tex t o f reassign men t.  F urther , “[h ]ad 
Co ng res s intend ed th at dis ab led  em ployees be tr eated  ex actly  like other  jo b
ap plicants , there wo uld  have been no  need fo r the repor t to go on to  ex plain 
th at ‘b ump in g’ ano th er emp lo yee ou t of a p os ition to  cr eate a v acancy is n ot
requ ired[.]”  Aka, 15 6 F .3d  at 1 304 .
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Moreover, the legislative history reviews in detail the
vocational goals of the Act, goals which are directly served
by the “accommodation of last resort,” that of reassignment
to a vacant position:

Reasonable accommodation m ay al so include
reassignment  to a vacant positi on.   If an em ployee,
because of  disabil it y, can no l onger  perform  the
essenti al funct ions of the j ob that she or  he has held,  a
tr ansfer t o another vacant  j ob for  which t he person is
qual ifi ed may prevent t he em ployee f rom  being out of 
work and t he em ployer f rom  l osi ng a val uable worker. 

S.  REP . NO. 116 at  31-32; H. R.  Rep. No. 485( II ) at 63 (same) ;
see also Consolidated Rail Corp. v. Darrone, 465 U.S. 624,
633-34 n.13 (1984) (“the primary goal of the [Rehabilitation]
Act is to increase employment of the handicapped”).20

Under the facts here, reassignment would have kept Mr.

                                                            
20   According to the Act’s findings, “census data, national polls, and
other studies have documented that persons with disabilities . . . are
severely disadvantaged . . . vocationally . . ..  [T]he Nation’s proper goals
regarding individuals with disabilities are to assure equality of
opportunity, full participation, independent living, and economic self-
sufficiency . . ..”  42 U.S.C. § 12101(a)(6), (8). The committee reports
emphasize that “[i]ndividuals with disabilities experience staggering
levels of unemployment and poverty.  . . .  Two-thirds of all disabled
Americans between the age of 16 and 64 are not working at all.  . . .
[T]he majority of those individuals with disabilities not working and out
of the labor force, must depend on insurance payments or government
benefits for support.”  S. REP. NO. 116 at 9; H. R. REP. NO. 485(II) at 32-
33; see also S. REP. NO. 116 at 16-18 ; H. R. REP. NO. 485(II) at 43-47
(describing costs to society of reliance of disabled on public support).
Thus, discrimination “costs the United States billions of dollars in
unnecessary expenses resulting from dependency and nonproductivity.”
42 U.S.C. § 12101(a)(9).  As noted by the Petitioner, the ADA’s express
findings are relevant to its interpretation.  Petitioner’s Brief at 11-12
(citing Sutton v. United Air Lines, Inc. 527 U.S. 471, 487 (1999) and
Olmstead v. L.C. by Zimring, 527 U.S. 581, 613 (1999) (Kennedy, J.,
concurring)).
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Barnett gainfully employed, alongside his nondisabled
coworkers with comparable seniority.

Failing to acknowledge the ADA’s plain language
and its multiple purposes, the Seventh Ci rcuit 's analysis i n
E. E. O.C. v. Humist on-Keeli ng, I nc. , goes astr ay. Although the
appellate court  pr operl y concludes t hat  the ter m “reassignment
to a vacant positi on” cannot  mean consider f or reassignment , i t
pr oceeds t o create an extr a- statut or y except ion to t he
reasonable accommodation m andat e f or  em ployers wit h a
“consistent and honest pol icy t o hir e t he best appli cant f or  the
part icular  j ob in quest ion.”  227 F. 3d at 1028- 29.  T he Seventh
Ci rcuit 's exception is based on an over ly narrow view of t he
purposes of the ADA,  encom passi ng only the goal  of 
“enabli ng the disabl ed [em pl oyee] to compete,” id. at 1029,
and overlooking the goal of ret aining qual if ied di sabled
em pl oyees in the wor kpl ace, and pr event ing t hei r
unem ployment  and dependence on the publ ic weal.   I n each
hypothetical  li sted by the S eventh Circuit , applicat ion of  t he
pl ai n l anguage of 42 U. S.C. § 12111( 9) would resul t in the
retenti on of  two qualif ied empl oyees, r ather  than the
term ination of a disabl ed quali fied employee.  See 227 F.3d at
1027.21

In Ci ti corp I ndust rial Credit , Inc. v. Brock,  483 U. S. 27
(1987),  this Court  decl ined to creat e an except ion i n t he Fair
Labor S tandards Act in the f ace of  a si mil ar  st atutory
interpr etati on argum ent :

Petitioner urges us to look beyond the plain language
of the statute, citing the often-quoted passage from

                                                            
21   The hypotheticals include facts with respect to the competing
candidates that might be considered as part of an undue hardship
analysis.  No such facts exist in this case, where there is no evidence that
Mr. Barnett was not the best qualified candidate; or that the successful
bidder had a competing discrimination claim.
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Holy Trinity Church v. United States, 143 U.S. 457,
459 (1892): “[A] thing may be within the letter of the
statute and yet not within the statute, because not
within its spirit, nor within the intention of its
makers.”  . . . According to petitioner, the sole aim of
the FLSA was to establish decent wages and hours
for American workers. This goal, petitioner claims, is
not furthered by application of § 15(a)(1) to creditors
who acquire “hot goods” by foreclosure and are not
themselves responsible for the minimum wage and
overtime violations. However, we conclude that the
legislative intent fully supports the result achieved by
application of the plain language.

While improving working conditions was
undoubtedly one of Congress' concerns, it was
certainly not the only aim of the FLSA. In addition to
the goal identified by petitioner, the Act's declaration
of policy, contained in § 2(a), reflects Congress'
desire to eliminate the competitive advantage enjoyed
by goods produced under substandard conditions.

Id. at 35-36 (emphasis in original, citations omitted).  Here,
the reassignment clause furthers the express vocational goals
of the Act.

Similarly, and in the face of comparable public policy
arguments, this Court declined in PGA Tour v. Martin to
exempt professional golf tours from Title III's requirement
that public accommodations make modifications to their
policies:

[P]etitioner's claim that all the substantive rules for
its “highest-level” competitions are sacrosanct and
cannot be modified under any circumstances is
effectively a contention that it is exempt from Title
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III’s reasonable modification requirement.  But that
provision carves out no exemption for elite athletics,
and given Title III’s coverage not only of places of
“exhibition or entertainment” but also of “golf
course[s],” 42 U.S.C. §§ 12181(7)(C), (L), its
application to petitioner's tournaments cannot be said
to be unintended or unexpected, see §§ 12101(a)(1),
(5).  Even if it were, “the fact that a statute can be
applied in situations not expressly anticipated by
Congress does not demonstrate ambiguity.  It
demonstrates breadth.”

121 S. Ct. at 1896 (citing Pennsylvania Dep’t of Corrections
v. Yeskey, 524 U.S. 206, 212 (1998)).

Here, Mr. Barnett's situation falls directly within the
plain language and purposes of the Act. With ten years
seniority, Mr. Barnett was not at risk of layoff:  he had
sufficient seniority to bid for and obtain the cargo position,
and would have done so, remaining gainfully employed, but
for his disability and need for accommodation. Accordingly,
had Mr. Barnett been accommodated by continuation in the
mailroom position, the impact or “ripple effect” would not
have been the layoff of a nondisabled person who otherwise
would have remained employed.  The actual impact would
have been modest: the replacement of one assignment (the
mailroom position) with another (the cargo position) on the
list of possible assignments for those employees with enough
seniority to bid. Most importantly, Mr. Barnett would have
remained in the workplace.22

                                                            
22 The equities are further illustrated by the “three worker problem.”
Imagine a layoff in which three workers who have lost their original
positions must compete for two remaining jobs, storeroom clerk and
receptionist.  Further assume that there are two non-disabled workers,
with 15 and five years seniority, respectively, and one disabled employee
with ten years seniority. Under the petitioner's analysis, the 15-year
worker may bid on and obtain the file clerk job, leaving the ten-year
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The purpose of the mailroom accommodation was
not to give Mr. Barnett a different job than he would have
held had he not been disabled, but to assure him the same
employment status – employed rather than jobless – that he
would have enjoyed absent his disability. Al though m any of
the cir cum st ances of  this case are i n disput e, one crit ical fact i s
undeniable – had Mr.  Barnett  not become di sabled, he would
have remai ned empl oyed by US  Ai rways. Mr. Barnett had
am pl e seni or ity to obtain a positi on in cargo, and woul d have
cont inued to work there but for  hi s disabi li ty.  The unavoi dable
coll ateral  i mpact on the m or e seni or  em ployee who mi ght 
appl y f or the posi ti on does not  invalidate an exem pl ary
appl ication of a l isted accommodat ion. This Court has
determined that the denial of a possible future employment
opportunity does not present the same concern as the loss of
an existing position.  See, e.g., Wygant v. Jackson Bd. of
Educ., 476 U.S. 267, 282-83 (1986); Firefighters v. Stotts,
467 U.S. 561, 574-76 (1984); Steel Workers v. Weber, 443
U.S. 193, 208 (1979).

                                                                                                                           
worker – who is unable to move boxes in the storeroom – unemployed.
The petitioner's reading would permit the most junior, five-year worker
to leapfrog over the ten-year veteran to take the storeroom job and
remain at work – a windfall benefit of the ten-year veteran's disability.
The ADA was not enacted to protect the windfall benefits that might
otherwise accrue to junior employees because of the misfortunes of their
more senior colleagues.  The respondent’s analysis – that the disabled
worker should be provided the accommodation of assignment to the file
clerk position – would retain the two most senior workers as employees,
just as would have occurred absent the disability, but in different jobs
than would have been the case had the ten-year veteran been non-
disabled. The petitioner objects that this sort of accommodation leaves
the ten-year veteran in a better position than the 15-year veteran, in the
limited sense that the former ends up in the job both desired. But the
purpose of the accommodation is not to accord the disabled worker a
“preference” over the senior worker in job selection, but to avoid
discriminating against the disabled worker in favor of the junior
employee with regard to who will be laid off.
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2.   The Accommodat ion R equested by B arnett  Cannot
Be R ejected as Unrel ated t o His Di sabil ity.

The petitioner asserts that the accommodation is
unreasonable because it ameliorates a lack of seniority rather
than a “disability-related obstacle.” Peti tioner ’s Br ief  at 12,
19-20.  There is no statutory basis for construing the listed
accommodations as including only those modifications that
eliminate a “disability-related obstacle.”  The statutory
requirement is that the reasonable accommodations be “to
the known physical or mental limitations of an otherwise
qualified individual with a disability.”  42 U.S.C. §
12112(b)(5)(A).

Here, Mr. Barnett’s disability imposed an obstacle to
retaining employment:  but for his disability and need for
accommodation, Mr. Barnett would have obtained and
worked the cargo position, for which he had adequate
seniority. Retaining Mr. Barnett in the mailroom would have
ameliorated his physical limitations by assigning him to a
position that he could physically perform.  Contrary to the
petitioner’s argument, the requested accommodation would
fall squarely within the ambit of 29 C.F.R. § 1630.2(o) as a
modification “that  enabl e[ s] a covered ent ity’s em ployee with
a di sabili ty to enjoy equal benefi ts and pri vil eges of
em pl oym ent ” – i. e.  continued empl oym ent – “as are enjoyed
by i ts other  si mil ar ly sit uated em pl oyees wi thout di sabili ti es” –
i. e.  ot her empl oyees wi th enough senior it y t o avoid layof f. 23

                                                            
23   Further, the distinction proffered by the petitioner is boundless, as it
can be applied to bar access to any reassignment or any accommodation
ordinarily assigned through an employer’s policy. Where offices are
assigned by lottery, a wheelchair user who needs but is denied the office
next to the restroom encounters not a “disability-related obstacle,” but the
obstacle of unluckiness.  Where support staff is provided only to
managers, a wheelchair using sales associate requiring assistance in filing
documents simply has the wrong job title.  The distinction also excludes
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3.  The Accommodation Requested by Barnett Cannot
Be Rejected Because Its Evaluation Would Impose
Administrative Burdens.

The petitioner asserts that the accommodation is
unreasonable because it requires an employer to demonstrate
an “undue hardship” defense.  According to the petitioner,
permitting modifications to “neutral” employer policies
would entail “profound practical implications” by forcing
employers to accede to requests for policy modifications “in
virtually every instance.”  Petitioner’s Brief at 15.  In light of
the plain language of 42 U.S.C. § 12111(9) and 42 U.S.C. §
12112(b)(5)(A), the petitioner's complaint is plainly with
Congress, and not with the Ninth Circuit. See PGA Tour v.
Martin, 121 S. Ct. at 1897 n.51 (“[p]etitioner’s questioning
of the ability of courts to apply the reasonable modification
requirement to athletic competition is a complaint more
properly directed to Congress, which drafted the ADA’s
coverage broadly.”).

Further, Congress explicitly considered the interests
of employers that must respond to requests for
accommodations, and carefully drafted numerous express
exceptions and defenses to the accommodation mandate: the
employee must be “disabled” within the meaning of the
ADA, 42 U.S.C. § 12102(2); the employee must be qualified
– able to perform the essential job functions – with or
without accommodation, 42 U.S.C. §§ 12112(b)(5)(A),
12111(8); the disability and need for accommodation must
be known to the employer, 42 U.S.C. § 12112(b)(5)(A); the
                                                                                                                           
any policy modification needed to obtain reassignment, such as a
modification to a “no transfer” policy, in direct contravention to the
EEOC’s guidance.  EEOC Enforcement Guidance: Reasonable
Accommodation and Undue Hardship Under the Americans with
Disabilities Act, No. 915.002, at questions 21-25 (Mar. 1, 1999). The
statute expressly instructs the EEOC to provide technical assistance and
guidance.  42 U.S.C. § 12206(c).
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employer may choose among effective accommodations, id.,
H. R. REP. NO. 485(III) at 40; the accommodation must not
impose an “undue hardship,” 42 U.S.C. § 12112(b)(5)(A),
12111(10); and the employee must not impose a “direct
threat,” 42 U.S.C. 12113(b). Employers that demonstrate
“good faith efforts” to make reasonable accommodations are
not subject to damage awards. 42 U.S.C. § 1981(a)(3). In
light of this balanced statutory scheme, there is no basis for
the contention that em pl oyers wi ll be so intim idated by the
possibi lit y of lit igati on that they wil l i nvari abl y give i n to any
request  for an accom modati on, no m at ter  how costly or
di sr upt ive.  Corporate off icial s r egularly m ake deci sions wi th
an awar eness of  some ri sk of  legal  dispute.

This Court  has rej ected the argument  that the
admi nistrati ve bur dens of the ADA can suppor t a judi cially
cr eated exem pti on fr om its r equirements:

The ADA admittedly imposes some administrative
burdens on the operators of places of public
accommodation that could be avoided by strictly
adhering to general rules and policies that are entirely
fair with respect to the able-bodied but that may
indiscriminately preclude access by qualified persons
with disabilities.  . . .  However, we think petitioner's
contention that the task of assessing requests for
modifications will amount to a substantial burden is
overstated.  . . .  In addition, we believe petitioner's
point is misplaced, as nowhere in §
12182(b)(2)(A)(ii) does Congress limit the
reasonable modification requirement only to requests
that are easy to evaluate.

PGA Tour v. Martin, 121 S. Ct. at 1897 & n.53.



32

III. TH E ACCOMMODATION OF  REASS IG NMENT
MEANS REAS SIGNMENT, NOT “CONSIDER
FO R REASSIGNMENT.”

Mr. Barnett’s requested accommodation – to be
permitted to remain in the mailroom by having his position
not be put up for bid – did not require either a
“reassignment” or a modification of the petitioner's seniority
policy.  However, assuming that the requested
accommodation was to be “reassigned” to the mailroom
position, this modification is expressly permitted by the Act.
The statute lists “reassignment to a vacant position” as a
form of reasonable accommodation. 42 U.S.C. § 12111(9);
see also 29 C.F.R. § 1630.2(o)(2) (“Reasonable
accommodation may include but is not limited to . . .
reassignment to a vacant position…”); 29 U.S.C. § 794
(ADA standards apply to Rehabilitation Act).24

Pr ior t o t he enact ment of the ADA,  t her e was a confl ict 
as t o whet her r eassi gnm ent  t o a vacant posit ion was a possible
accommodat ion under the Rehabil itati on Act . In 1984,  the
EE OC concl uded that reassi gnment was an avai lable
reasonable accommodation, and t he Of fice of Per sonnel
Managem ent  and the Civi l S er vice Com mission concur red.
Ignacio v.  U.S.  Post al Servi ce, Fed. Equal  Opp. Rptr.  ¶ 843159
(E EOC, Sept.  4,  1984); see also Uni ted St at es Off ice of
Personnel Management , Handbook on Reasonable
Accommodat ion, OPM Doc.  720- A ( Mar ch 1980) . The Meri t
Syst ems Pr ot ect ion Boar d and the Uni ted St at es Postal S ervice
di sagreed wi th that int erpretat ion of t he Act and regul ati ons,

                                                            
24   “[T]he ADA's definition of reasonable accommodation specifies that
reasonable accommodation includes . . . reassignment to a vacant
position[.]  Now those who are covered by title V of the Rehabilitation
Act will know that [this is] the definition[ ] of reasonable
accommodation[.]”  138 CONG. REC. S 16608-05 (Oct. 5, 1992)
(Statement of Harkin).
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and the matt er was r eferred to an inter -agency Speci al Panel .
The panel by a mar gi n of 2-1 si ded with the EEOC.  Ignacio v. 
U. S.  Postal Service, 30 M. S.P .R. 471 (S pecial  P anel No.  1, 
Feb.  27, 1986). 

The Postal  S ervice, however,  decli ned t o accede to t he
holding of  t he Speci al Panel , t he inter pretation of the EE OC, or
the dir ect ives from OPM and the Ci vi l S ervice Comm ission,
and continued t o r ef use to r eassign disabl ed workers. Disabl ed
workers who had been denied reassi gnment and been
di sm issed by the P ostal  Service br ought  suit  under  t he
Rehabil itati on Act .  A num ber of l ower court s sided wit h t he
Post al Ser vi ce,  holding that  the Act  di d not  requi re an
em pl oyer t o accomm odate a di sabled worker by assigni ng him 
or  her to another posit ion.  These l ower courts reli ed upon the
text  of  the Rehabi li tat ion Act regul ati ons, reasoning t hat  t he
regulat ions did not expressl y m ent ion r eassi gnm ent , and that 
the regulatory def initi on of  “qual if ied” r ef err ed only to the
posi tion an employee current ly hel d.  25

To r esolve t he confl ict  in f avor of including
reassignment  as an accommodation, Congr ess added specif ic
language i n the ADA.   F irst,  Congr ess expr essly incl uded
reassignment  in the list of possible reasonable
accommodat ions.  42 U.S. C. § 12111( 9) (B) . S econd, Congress
expanded t he definit ion of  “qualif ied i ndi vi dual” to include an
indi vidual  who “wi th or  wi thout  reasonable accommodation,
can per for m the essenti al funct ions of the empl oym ent posi ti on
that  such individual  holds or desi res.”  42 U.S .C. § 12111(8)
(emphasis added).
                                                            
25  Black v. Fra nk, 73 0 F . S up p. 108 7, 10 91 (S .D. Ala. 19 90) ; Da vis v. U .S .
Po stal Ser vice, 67 5 F . S up p. 225 , 233  (M.D . P a. 19 87) ; Fields v. Lyng, 70 5
F. S upp . 1 13 4, 113 7 (D. Md . 198 7); Da ncy v. Kline, 63 9 F . S up p. 107 6,
10 80  (N .D. I ll. 19 86 ); Wimb ley v. Bolg er, 64 2 F . S up p. 481 , 486  (W .D .
Tenn . 1 986 ); Ca rty v. Car lin , 62 3 F . S up p. 118 1, 11 88 (D . Md. 19 85) ;
Alderso n v. Pos tma ster Gen er al of th e U nited  States, 59 8 F . S up p. 49, 5 5
(W .D .Ok la. 1 984 ).
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The pet iti oner acknowledges that Congr ess sought  to
over tur n ear lier case l aw,  but asser ts that the only
accommodat ion which had been held unavailabl e by t he pr e-
1990 Rehabil itation Act  deci sions was “consi der [at ion]” for
reassignment , not actual r eassi gnm ent.”  P et iti oner’ s Brief at
26. Thi s i s not  corr ect  – the cases addressed t he quest ion of
actual reassignment. 

A. The Petitioner’s Reading of the “Reassignment”
Clause is Inconsistent with the Plain Language of the
Statute.

The petitioner asserts that the “reassignment” clause
does not mean actual reassignment, but rather “consider for
reassignment.”  The selection by Congress of the phrase
“reassignment to a vacant position” is inconsistent with an
intent to authori ze only “consideration f or  reassignment, ” and
to avoi d i mposi ng on em ployers an obligati on to actuall y
reassign disabl ed workers. 26  “T he statute does not  say
‘considerati on of a reassi gnment t o a vacant  posit ion.’ ”  Smit h
v.  M idl and B rake, 180 F .3d 1154, 1164 ( 10t h Cir . 1999) (en
banc). “To assi gn,  accordi ng to Webster’s Third New
International Dict ionary, m eans ‘to appoint  ( one) t o a post  or
duty.’  . . .  To begin wi th the statut ory t ext , t he word ‘r eassign’ 
must  mean more than all owi ng an em pl oyee t o apply for a job
on t he sam e basis as anyone else.  An empl oyee who on his
own ini tiati ve appli es for  and obt ai ns a j ob el sewhere in the
enterpr ise woul d not  be described as having been ‘ reassigned’;
the cor e wor d ‘ assign’ impli es som e act ive effort on the par t of
the employer .”  Aka v. Washi ngt on Hospi tal  Cent er,  156 F. 3d
1284, 1302, 1304 ( D. C. Cir . 1998) (en banc).  The pet iti oner’ s

                                                            
26   The petitioner does not suggest, for example, that the accommodation
of “job restructuring” actually means only “consideration of job
restructuring,” or that any of the other listed types of accommodation
actually refer to mere consideration rather than real world action by the
employer that actually benefits the worker with the disability.
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pr oposed def ini tion does violence to the l it eral m eaning of the
word “r eassi gnm ent .” Smit h, 180 F .3d at 1164.

Furt her , t he ADA’s r eference to “r eassi gnm ent” would
be surplusage i f “consi der  f or reassignment” were al l t hat  i t
meant. I d.  T he ADA alr eady prohibits discrim inati on against
di sabled employees i n r egard to job applicat ion pr ocedures,
advancement,  and all  terms and condi tions of  em ploym ent .  42
U. S. C. § 12112( a);  see also Aka,  156 F. 3d at  1304.   Indeed,
wi thout  any reassi gnment l anguage,  i t was established t hat 
al ternative employment posit ions r easonabl y availabl e under
the employer ’s own poli cies could not be denied to disabled
em pl oyees.  A rl ine, 480 U. S. at  289 n.19 ( 1987) .

The pet iti oner’ s att empts to inject subst ance i nt o t he
word “r eassi gnm ent ” wit hout def ini ng it  as actual
reassignment  fall short .  Fi rst , contrary to the pet iti oner’ s
ar gument on page 26,  there i s no need f or the r eassi gnm ent 
language t o “make cl ear ” t hat an employer must consi der  the
feasibi lit y of assigning t he em ployee t o a diff erent  job i n
accordance with the employer ’s own selecti on pr ocess.  See 42
U. S. C. § 12112( a);  Arli ne,  480 U. S. at  289 n.19 ( 1987) .
Second,  ther e i s no need f or  the “reassignment” language t o
make cl ear  t hat  an i ndi vidual m ay recei ve accom modat ions i n
or der t o per for m t he al ter nate posit ion.  Petit ioner ’s Bri ef , pp.
26-27.  This basic concept  woul d r em ain if  t he “reassignment ”
cl ause wer e del eted from 42 U.S .C.  § 12111(9).  See 42 U.S. C.
§ 12112(5) (A) ( “accommodat ions, ” plural ) and 42 U. S. C. §
12111(8) ( individual  is qual ifi ed and t her eby prot ected by 42
U. S. C. § 12112( a) if  “with or without accomm odation,  can
perf orm  the essent ial f uncti ons of  t he employment posit ion t hat 
such individual  . . . desi res”) .  Si mil arl y,  the r equir ement  that
an empl oyer wor k wit h disabl ed employees t o identi fy possi bl e
accommodat ions,  see Peti tioner ’s Br ief  at 27, does not  arise
fr om  the “reassignment” cl ause or fr om any r elated l egi slati ve
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or  r egulat or y m ateri al on the t opi c. 27  This requi rem ent  –
which appl ies t o any accom modat ion, whether or not 
“r eassi gnm ent” – cannot  bolster  the pet iti oner’ s i nt erpret at ion.

B. The Pet iti oner’ s Reading of the “Reassi gnm ent”
Cl ause is Inconsistent wit h the Goal  of  Ef fecti ve
Accommodat ions Enabl ing Di sabled E mployees t o
Retain Employment.

The pet iti oner's proposed subst ituti on of the phrase
“consider for r eassi gnm ent ” is inconsistent wit h t he pr inciple
that  accom modat ion m ust  be effecti ve for t he di sabled
em pl oyee.  See Peti tioner ’s Br ief  at 16 ( acknowledging that 
accommodat ion m ust  be effect ive); see also 29 C.F. R. §
1630.2( o)( 1) (i)  (r easonabl e accomm odati on means
modi ficati ons or adj ust ments “that  enabl e” the empl oyee wit h
a di sabili ty to work and enj oy employment benef its).   Mere
“consideration for reassignment” without actual
reassignment would not be a reasonable accommodation
because it would not actually “enable” the disabled worker to
avoid dismissal, and could not be characterized as
“effective.”  When no other accommodation exists, the
employee needs actual reassignment, not dismissal with the
consolation of knowing that the employer considered but
then rejected reassignment.

                                                            
27   Th e leg islative history  details  th e practical s tep s tow ard  iden tif ying
ef fective accom mod ation s f or  disab led employ ees .  S. REP. NO. 1 16  at 34 -
35 ; H. R. REP. NO. 4 85 (II ) at 65- 67 (“Hav ing  iden tif ied o ne or  mo re
po ss ible accomm odations , the th ird  info rmal step is to ass es s the
reas onableness of each in terms  of  effectivenes s and  eq ual o ppo rtu nity.  A 
reas onable acco mmo datio n s ho uld  be effective fo r the em plo yee.”); see als o
29  C.F.R. § 163 0.2 (o )(3 ). There is no evidence in this record that the
petitioner followed any of the steps that it now identifies as part of the
“reassignment (but not actual reassignment)” clause.  Indeed, the
petitioner has consistently taken the position that it has no obligation to
so engage with its disabled employees.
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The legisl at ive hi st ory describes actual, ef fective
reassignment .  S.  REP . NO. 116 at 31- 32; H. R.  REP . NO.
485( II)  at  63.  Si mi lar ly,  t he EEOC int erprets its own
regulat ions to mean act ual  r eassignm ent .28 Effective, actual
reassignment is necessary to reach the public policy goals of
the Act, including effective accommodations and increased
employment for disabled workers.  S. REP. NO. 116 at 35
(reasonable accommodation should be “effective” and
“meaningful”); H.R. REP. NO. 485(II) at 66 (same); see also
authorities cited supra., at page 23-24 and footnote 20.

C. Ther e i s No Basis for S ubsti tut ing t he Pet it ioner’ s
Judgment f or  that of  Congr ess.

The pet iti oner asser ts that the reassignment  cl ause
cannot be read lit er all y because, in it s est imation,  it  woul d
make no sense f or Congr ess t o perm it  incum bents to seek a
reasonable accommodation t ransf er to a vacant posi ti on,  but
not to an occupied posi tion.   I f Congress had r eal ly meant  t o
authori ze actual r eassi gnm ent, “Congress presum abl y would
have al lowed for bum ping at least in some si tuations,” such as
wher e t he incum bent has held the positi on only for  a short 
ti me.  Pet it ioner’ s Bri ef at  23.  Accor ding to the peti tioner,
“[ t] her e i s no meani ngf ul di sti nct ion between an i ndivi dual
who has occupied a posi tion for  a very short  ti me and an

                                                            
28  29  C.F.R. Part 163 0, Ap p., §  16 30.2( o) (“Reassignm en t to a v acant
po sitio n is als o lis ted  as  a po ten tial reaso nab le accom mod ation .  In  gener al,
reas sig nment sh ould be con sider ed on ly when accomm od ation within the
in divid ual's  cu rrent po sitio n w ould pos e an und ue hards hip . . . . Em plo yer s
sh ou ld reass ign  th e ind ividu al to an  eq uiv alent po sitio n, in  terms  o f p ay,
status, etc., if the in div id ual is  q ualified , and if  th e p os ition is  vacan t within 
a reaso nab le am oun t of tim e. . . . A n employ er may  r eas sig n an ind iv idu al to 
a lo wer  gr ad ed pos ition  if  ther e are no  acco mmo datio ns that wou ld en able
th e emp loy ee to  remain in th e curr en t p osition and  ther e are no  vacant
eq uivalent p ositio ns  fo r w hich the individ ual is q ualif ied  w ith  or  w ith out
reas onable acco mmo datio n.”); EEOC En for cem en t G uid an ce on
Reas onable A cco mmo datio n, qu estion  2 9.
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indi vidual  who is entit led t o occupy the positi on wi thi n a very
shor t t ime.”  P eti ti oner’s Brief at 37.   Alt ernati vely,  the
peti tioner  posi ts,  t he fact that Congress li mit ed reassignment to
vacant posit ions confir ms an intenti on not  t o i nterf ere wi th
sett led expectations which, the peti tioner  r easons, is consi stent
wi th an intenti on not to r equire r easonabl e accomm odation
tr ansfers where ther e i s a seni ori ty policy.   P eti ti oner’s Brief at
38.  Whatever t he petit ioner ’s views on how to bal ance var ious
interests in dr aft ing l egi sl ati on,  Congress made par ticular
judgments,  r efl ect ed in the plain language of t he st atute, 
di st inguishi ng bet ween reassignment to vacancies and
reassignment  to occupied positi ons.29

IV. THE PETITIONER FAILED TO
DEMONSTRATE THAT IT WAS ENTITLED
TO SUMMARY JUDGMENT ON THE BASIS
OF “UNDUE HARDSHIP.”

The pet iti oner advances one of the ADA statutor y
defenses, ar gui ng that per mi tti ng Barnett to remai n in the
mail room would have caused i t "undue hardshi p."  T he
peti tioner  asserts t hat  accommodat ing Mr. Barnett would have
caused:  “r educed productivit y,” “det eri orati on in moral e,”
“l abor unr est,” and “adver se . . .  empl oym ent r elati ons.”
Peti tioner ’s Br ief  at 10, 32.  At summary judgm ent , such a
showing must  be so deci sive that no reasonable jur or  could f ail 
to f ind undue hardship,  based on undisputed evi dence.  Reeves
v.  Sanderson Pl umbing Co., 530 U.S. 133 (2000).

The record i s devoid of  any evi dence whatsoever 
regardi ng reduced pr oducti vi ty,  morale,  labor unrest , or
workplace relat ions at the S an Francisco f acili ty of  US 

                                                            
29   42  U .S.C. §§  12 111 (8 ), (9) ; S. REP. NO. 1 16  at 32  ( “[R]eass ign men t
need  on ly be to  a vacan t p os ition – “bu mping ” an emp loy ee ou t o f a
po sitio n to create a vacan cy  is  no t req uir ed .”) ; see als o H.R. REP. NO.
48 5( II)  at 6 3.
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Ai rways.  There is nothing i n t he recor d about whether other 
em pl oyees would have objected i f Mr.  Barnett 's job was
opened for  bidding, or fel t,  rather,  that it  was unf air  for the
em pl oyer t o in eff ect dism iss Mr. Barnett because of  an injury
that  had occurr ed on the j ob, or sim ply di d not  know or  care
about t he matter at all . T he recor d is equal ly sil ent about why
the mor e senior  worker wanted Mr. Barnett's job or  whet her  he
actuall y car ed ver y much about whether he worked i n the
mail room or in car go.  Mor eover , on thi s r ecord, t here wer e no
competi ng seniorit y “ri ght s” or  even legit im ate expectations on
the par t of other em ployees.   At best, there were the
unsupported prefer ences of  a few employees.

The ADA’s undue hardshi p def ense r equir es pr oof  of 
“undue har dship on t he operation of the busi ness,” 42 U.S. C.  §
12112(b)(5)( A) (em phasi s added) , and does not encompass the
pr ef erences and di sappoint ments of  a fellow wor ker . Sim ilarl y,
the dir ect  t hreat defense requi res a di rect thr eat  “to the heal th
or safety of other individual s i n t he workplace, ” 42 U.S .C.  §
12113(b) ( em phasis added),  not a t hr eat , dir ect  or  otherwi se, t o
the job assi gnm ent  pref erences of the other indivi duals.

The pet iti oner rel ies on t he EE OC’ s Int erpretat ive
Guidance, ci ting a passage stat ing t hat  “an employer  could
demonst rat e that a part icular accomm odation would be undul y
di sr upt ive t o i ts ot her  em pl oyees or  to the functi oning of  i t
busi ness,” i n m aki ng an undue hardship showi ng.  29 C.F. R.
Part  1630,  App. , § 1630.15(d).  Ther e i s no evi dence of  such
di sr upt ion t o empl oyees here.  Fur ther,  the regulati on to which
this passage refer s identi fi es as a factor  r elevant to undue
hardshi p “the i mpact  on the abi lit y of other  em ployees to
perf orm  thei r duti es.”  29 C.F. R. § 1630.2(p)(2)(v).  There i s no
such im pact her e.

The pet iti oner also assert s that t he company would be
adversely af fected by t he pr oposed accommodation because
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ot her empl oyees woul d object  to, or be off ended by, the
accommodat ion r esult ing in i mpaired mor ale and/ or
pr oduct ivi ty.30  As a factual mat ter, there is no evidence
support ing t he asser tion t hat l ett ing Mr. Barnett keep his j ob
woul d demoralize t he US  Ai rways workfor ce,  or l ead t o some
sort  of  work sl owdown.  More fundamentally, Congress di d
not int end t he undue hardshi p provision to exem pt em ployer s
fr om  the com mands of  the ADA whenever anot her empl oyee
objected t o com pli ance wit h the law.   See 29 C.F. R. Part 1630, 
App. , § 1630.15(d)  ( “[T ]he empl oyer would not be abl e t o
show undue hardshi p . .  . by showi ng that the provision of  t he
accommodat ion has a negati ve im pact on the m orale of  it s
ot her empl oyees but not  on t he abi li ty of these em pl oyees to
perf orm  thei r j obs.”).

Gi ven t he weakness of t he recor d on “undue hardshi p, ”
the pet iti oner does not  cont end that  there are no di sputed i ssues
as t o t he defense.   Instead,  the pet iti oner assert s that i t is under 
no obli gat ion t o suppor t wit h actual  evidence i ts motion f or 
summ ary judgment on undue hardship grounds:  the m er e f act 
that  a requested accomm odati on would vi olate a “neut ral 
em pl oym ent  poli cy” conclusively establi shes undue
hardshi p.31  This cannot be t he rule:   vir tuall y any type of
reasonable accommodation – whet her  m odi fied equipm ent, a
leave of absence, a modifi ed schedul e, or reassignment – could
be l imi ted or elim inated t hr ough “neutr al” empl oyer pol ici es.
The pet iti oner's argument would appl y t o pol ici es such as: 

                                                            
30 Pr od uctivity  wo uld  n ot be directly  impaired by Mr. Barn ett’s  as sig nm ent
to  the mailr oom  po sitio n, as  th ere is n o d is pute that Mr. Barnett co uld  have
co ntinu ed to  do  his own  jo b as well or better than  any sub stitu te.
31 Th e Petition er's lim itatio n of its  p rop osed exemptio n to “neutr al” p olicies
is  m ean ing less: a no n-n eutral p olicy  – “We d on't h ir e o r m ak e m odification s
fo r peo ple in w heelchairs” –  wo uld  b e d iscrimin ato ry  on  its face u nd er 42
U.S.C. § 1 21 12( a), and cou ld  no t b e jus tif ied b y the “u ndu e har dsh ip ”
defense.
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Em pl oyee r equests wi ll be gr ant ed only when the
expense is l ess than $10.  ( Consider  a disabled
em pl oyee who needs $300.00 voice-act ivated
soft war e.) 

Em pl oyees who t ake t ime of f for  any reason will  be
term inated.  (Consider a disabl ed em ployee who needs
to spend t hr ee weeks in the hospit al .)

The pet iti oner’ s r eading would legal ly sanct ion “neutral”
poli cies t hat r ule out vir tuall y any type of  accom modat ion i n
any case. This int er pretat ion has been properly rejected by
most  Ci rcuit  court s. 32

                                                            
32 Garcia-Ayala v. Lederle Parenterals, Inc., 212 F.3d 638, 646 (1st Cir.
2000) (“The company's apparent position that the ADA can never impose
an obligation on a company to grant an accommodation beyond the leave
allowed under the company's own leave policy is flatly wrong under our
precedent.”); Fedro v. Reno, 21 F.3d 1391, 1396 (7th Cir. 1994)
(“reasonable accommodation may even include a requirement that an
employer alter existing policies or procedures that it would not change
for nonhandicapped employees”); Hendricks-Robinson v. Excel Corp.,
154 F.3d 685 (7th Cir. 1998) (defendant's medical layoff and
reinstatement policy which excluded certain vacant jobs, and which
required “physical fitness” for new positions, did not meet
accommodation obligation); Gile v. United Airlines,. Inc., 213 F.3d 365,
374 (7th Cir. 2000) (employee not required to comply with United's
bidding and competitive transfer procedures) Beck v. University of
Wisconsin Bd. of Regents, 75 F.3d 1130, 1135 (7th Cir. 1996) (“employer
must be willing to consider making changes in its ordinary work rules,
facilities, terms, and conditions”); Cravens v. Blue Cross and Blue
Shield, 214 F.3d 1011, 1020-21 (8th Cir. 2000) (employer’s internal
application procedure insufficient to provide accommodation to
employee who requested assistance in locating job within the company);
Davoll v. Webb, 194 F.3d 1116, 1134 (10th Cir. 1999) (“An employer’s
policy that does not provide accommodations for non-disabled workers
. . . will not excuse the employer’s failure to reasonably accommodate
disabled workers”).
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The pet iti oner’ s suggestion that employers be
exem pted f rom actual ly having t o prove undue hardshi p, at
least wher e their reason f or  not providing an accomm odation is
a “neut ral ” pol icy, cannot  be r econciled wit h t he pl ain
language of the ADA.   42 U.S .C.  §§ 12111(9),  (10).   The ADA
specifi es that an em ployer  bear  the bur den of proof that undue
hardshi p would be caused.  42 U.S. C.  § 12112(b) (5) (A); 29
C. F. R. § 1630.9(a) ; Garrett, 531 U.S. 356, 121 S. Ct. at 967.
The employer  must demonstr at e “signi ficant  diff icult y or
expense.” 42 U. S.C. § 12111( 10) (A) ; see also 42 U.S .C.  §
12111(10)( B)  (f our  f act ors).   T hese provisions would be
meaningless if the m ere asserti on of  an undue hardship def ense
is conclusive.

The pet iti oner argues t hat  perm itt ing other wor ker s to
bi d on Bar nett's j ob reduces the r isk of uni oni zat ion.
Peti tioner ’s Br ief  at 41. However much the peti tioner or any
ot her empl oyer may wish to r emain non-union,  unionizati on is
not an “undue hardship” wi thin the m eaning of t he ADA. To
the contrary, unioni zat ion i s a norm al par t of moder n econom ic
li fe, one that Congr ess has bot h sancti oned and regulat ed to a
considerable degree. 

V. TH E REASONING O F HARDISON DOES NOT
PRECLUDE THE ACCOMMO DATION
REQUESTED BY BARNETT.

In draf ting the ADA's r easonabl e accomm odati on
pr ovisi ons, Congress intenti onally decl ined to use t he language
of  T itl e VII  inter pr eted by the Cour t i n Trans W orl d Airlines v. 
Hardison, 432 U.S.  63 ( 1977) . F ir st,  in adopting the ADA, 
Congress conspi cuously chose not t o include any special 
pr ovisi on regar ding senior it y. The Hardison Cour t r eli ed on
the special treatm ent accorded to seniorit y system s under 42
U. S. C. § 2000e- 2(h) of Tit le VI I.  432 U.S . at 81- 83.  Sim il ar
pr ovisi ons accordi ng speci al  pr otect ions f or  seniori ty rul es ar e
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found i n t he Age Discri minat ion in E mpl oym ent Act,  29
U. S. C. § 623(f) (2) (A), and t he Equal  Pay Act , 29 U.S .C.  §
206( 1)( i).   The deli ber ate omission of such a provision fr om 
the ADA is i nconsi st ent  wi th the special sol ici tude for 
seni ori ty policies t hat  the pet iti oner urges this Court  to r ead
into the statut e. 33

Second,  unli ke Tit le VI I, the ADA pr ovi des a detai led
defi nit ion of t he term “undue hardship. ” T hi s defi ni tion was
intended, inter alia, t o make clear that the reasoni ng of 
Hardison should not apply to the statut e. H. R.  REP . NO.
485( III ) at 40 (1990) ( “a definiti on [of undue har dship] was
incl uded i n order to di sti nguish t he duty to pr ovi de reasonable
accommodat ion i n t he ADA f rom t he Supreme Court 's
interpr etati on of Ti tle VI I in TW A v. Hardi son”) .

Thir d, Hardison not es that the request ed
accommodat ion woul d have confli cted wit h t he contr actual
pr ovisi ons of t he em ployer ’s collect ive bargaining agreement 
wi th the uni on.  432 U.S . at 79- 81 (Congress did not mean t o
depr ive em pl oyees “of t hei r contract ual  ri ghts,  in order t o
accommodat e . .  . ot her s.”).  The ADA, however,  expr essly
defi nes di scrim inati on to include “participating in a
contractual . . . relationship that has the effect of subjecting a
covered entity's qualified . . . employee with a disability to
the discrimination prohibited by this title,” and states t hat 
such relat ionship “i ncl udes a r elati onship with [a] . .  . labor 
or ganizati on.” 42 U.S.C. § 12112(b)(2).34  The Hardison

                                                            
33 The Petition er pr operly  ackn owled ges  th at th is po rtion of  th e Ha rd iso n
ho ld ing  do es  no t app ly to th e A DA.  Petition er's Brief at 34 .
34 See also 29 C.F.R. § 1630.6(a), (b); H.R. REP. NO. 4 85 (II ) at 60 ("The
co ntractual relation ship add s n o n ew  ob lig ation s in and  of  itself beyon d the
ob ligation s imp osed by the A ct, no r does it red uce the oblig ations  impo sed 
by  the Act") ; S. REP. NO. 1 16  at 32  ( sen ior ity p rov is ion  of  collectiv e
barg ain ing  agreement “m ay be co nsidered  a facto r in determ in ing  wh ether  it
is  a reaso nable acco mmo datio n to ass ign  an  employee with a d isability
with out seniority to  th at jo b”) ; H. R. REP. NO. 4 85 (II ) at 63 (same); 29
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reasoning cannot apply to this matter in any event: there ar e
no cont ractual or collecti vely bar gained r ights at  i ssue her e.

Four th,  Hardison reasoned t hat t he accom modat ion
sought in that case was inconsi stent  wi th Ti tle VI I because it
woul d have discrim inated against wor ker s whose par ti cul ar
reli gious vi ews di d not  pr eclude wor k on S at urdays. 432 U. S. 
at  81. The t ext ual  basi s of thi s hol ding, as the Court str essed,
was that T it le VII  f orbade any discri minat ion on t he basis of 
reli gion, “when it  i s direct ed against maj or iti es as well as
mi norit ies.”  432 U. S. at 81. Unli ke Ti tle VII,  which i s wri tten
“sym met rical ly, ” t he ADA does not bar an employer fr om
considering wit h sol ici tude an employee's di sabili ty. Whil e it
woul d be unl awf ul under  Ti tl e VII for T WA to have adopt ed a
shif t poli cy for t he purpose of  af fordi ng speci al benef its t o
em pl oyees who observed the sabbath on S aturdays, i t would be
perm issibl e under the ADA for US Air ways t o give pri ori ty in
reassignment s t o disabl ed workers. 

Whil e acknowledging that Congress intended to
distinguish the de minimis cost standard in Hardison from
the “undue hardship” standard of the ADA, the petitioner
asserts that Congress intended to codify the remainder of the
Hardison analysis of reasonable accommodation. This
analysis is unpersuasive. The analyses ar e i nextr icabl y
intertwined.   A pr im ary basi s f or the de mini mus r ul e
announced by the Court in Hardison was that a r equirement of
si gnifi cant expendit ures by TWA to accommodate Mr. 
Hardison would have discri mi nat ed against workers wi th
di ff erent religious views.  432 U.S . at 84- 85.
                                                                                                                           
C.F.R. Par t 163 0, Ap p., § 16 30.6 ( “[ A]n  em ployer can not av oid its
resp ons ibility to make reaso nab le accom mod ation  su bject to  the und ue
hard ship lim itatio n thr oug h a contractu al ar ran gem en t.”); PG A Tou r v.
Ma rtin, 1 21  S. Ct. at 189 1 (“clau ses [ (i)  thro ugh  ( iii)] make clear  on  th e one
hand  th at th eir  pr oh ibitio ns  canno t be avo id ed by means  of  contract, wh ile
clau se (iv ) mak es clear  on  the oth er  hand th at con tr actual r elatio ns hip s w ill
no t exp and  a pu blic accomm od ation’ s obligations ”).
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Furt her , t he seniori ty por ti ons of  Hardison are
inconsistent with the omission from the ADA of the
“seniority system” provision of Title VII, and the inclusion
in the ADA of the contract language.  They are also
inconsistent with the language of the committee reports,
disavowing Hardison in broad terms.  See S.  REP . NO. 116 at 
36 ( “The [ Senat e Com mit tee on L abor and Human Resour ces]
wi shes to make it cl ear  that  the pri nci ples enunci at ed by the
Supr eme Cour t i n TW A v. Hardi son . . .ar e not  appli cable to
this legislation”) ; H. R.  REP . NO. 485(II ) at 68 (“T he [House
Committee on Education and Labor] wi shes t o make i t clear
that  the pri nci ples enunci at ed by the S upr em e Cour t in TW A v.
Hardison . . . are not appl icabl e t o thi s l egisl ati on. .  . . Thi s
hi gher standard [i n the ADA]  is necessary in li ght  of t he
cr ucial  role that reasonable accom modat ion plays i n ensuri ng
meaningful  empl oym ent opport uni ties for  people wit h
di sabil iti es.”) .

VI. TH E PETITIONER' S REMAINING
STATUTO RY ARGUMENTS ARE
UNPERSUASIVE.

A. Barnett  Was Qualif ied f or the Mail room Posit ion.

“T he term ‘qual ifi ed individual  wi th a disabili ty’ 
means an i ndivi dual wit h a disabil it y who,  with or  without 
reasonable accommodation, can perf or m t he essential
functions of  the employment positi on that such individual
holds or desires.”  42 U.S .C. § 12111(8).  T his st at utory
defi nit ion i s deri ved f rom  t he Rehabili tat ion Act regul ati ons,
which stat e that a “[q] ualified handicapped person means . . .
a handicapped person who, with reasonable accommodation,
can perform the essential functions of the job in question.”
42 Fed. Reg. 22676 (May 4, 1977) (adopting 45 C.F.R.S.
84.3).  At the time the mailroom position was put up for bid,
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Mr. Barnett had successfully performed the essential
functions of the position for more than two years. The record
in t his case is devoid of any evidence or contenti on that Mr .
Barnett  was less t han an exempl ary m ail room employee.
Ther e i s not hing i n the record to indicate t hat  whoever  repl aced
Mr . Bar net t had any pri or exper ience in the mai lroom , or
indeed had ever  worked at the S an Fr ancisco facili ty.  In al l
li kelihood an experi enced mailr oom  empl oyee had to i nst ruct
the new repl acement about al l t he tasks, r outines and
equi pment wi th whi ch Barnett  hi mself  was alr eady wel l
fami liar. The peti ti oner has never  argued that Mr.  Barnett 
woul d be r ej ect ed for t he mailr oom  posi tion regardless of the
seni ori ty policy because he was not qualif ied.35

In norm al usage the wor d “quali fied” appli es to the job
pr er equisi tes, not  t o t he selection standard.  However,  in
peti tioner 's vi ew,  t he onl y “quali fi ed” appl icant for a posi tion
woul d be t he parti cular  appl icant who actual ly obt ai ned it .
Accordi ng to the pet iti oner's usage,  Mr . Bar net t was quali fi ed
to work in t he mai lr oom  in 1990, when he obt ained that
posi tion wit h 10 years of seniorit y,  but was no longer quali fied
when he lost  the positi on in 1992 despi te then having 12 years
of  seni ori ty.  Thi s does not  comport  wi th the “ordinary sense of
the wor d.” See Buckhannon,  121 S.  Ct . at 1839- 1841.

The pet iti oner argues t hat  Mr. Bar nett was not
“qualif ied” because he did not have enough seni ori ty to obtain
the mai lroom  posit ion under the seni ori ty policy.  T he statutor y
st andar d, however,  r efers to an indi vidual ’s abili ty to do t he
job,  not t o his or  her abi li ty to wi n t he posit ion over  ot her
competi ng appli cants.  The peti tioner quot es the Com mission's
regulat ion t hat  a “[ q]uali fi ed individual wi th a disabi lit y means
an i ndi vidual with a di sabil ity who sat isf ies t he requi sit e ski ll, 

                                                            
35 In deed, it could n ot, as it per mitted Mr. Barnett to  wo rk th e p osition for 
tw o years, and rem ov ed him , they ass ert, o nly d ue to  th eir  job ass ig nment
po licies.
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experience, educat ion and ot her  job- rel ated requir em ent s of the
em pl oym ent  posi tion such i ndivi dual hol ds or  desir es, and
who,  wi th or  wi thout  reasonable accommodat ion, can perf orm 
the essent ial f uncti ons of  such posi tion.”  29 C.F .R. §
1630.2( m).  T he pet it ioner inter prets “j ob- relat ed requi rem ent”
to m ean what ever standards or poli ci es an em ployer  util izes to
choose among competent appli cants.  By so r eading, the
peti tioner  excl udes consider ati on of  reasonable
accommodat ion, in contr avent ion of  t he plain language of 42
U. S. C. § 12111( 8). 

B. The Mai lroom  Posit ion Was “Vacant.”

Mr. Barnett's requested accommodation – to be
permitted to remain in the mailroom by having his position
not put up for bid – did not require a “reassignment.”
However, even assuming that the requested accommodation
was to be “reassigned” to the mailroom position, that
position was assuredly “vacant.” Under t he ADA,
reassignment  is only avail able to “a vacant positi on.”  42
U. S. C. § 12111( 9)( B) .

The pet iti oner asser ts that where an em ployer has a
poli cy for  selecti ng am ong empl oyees to fi ll  posit ions,  ther e
ar e no “vacanci es” as t he posit ion i s only “vacant ” to the
person who successfully obtains the positi on. Under the
peti tioner 's analysi s, if the occupant of a given job suddenly
resi gned, the j ob would not be vacant, but  woul d be hel d by a
theoret ical constr uct – the uni denti fied i ndivi dual who wi ll  be
awar ded the job upon appli cation of the em pl oyer’s selecti on
st andar d.  T his interpr etati on does not  comport  wi th “r espect
for ordinary language.”  Buckhannon, 121 S . Ct.  at  1839-1841. 

In ordi nar y English,  a job i s char acter ized as vacant i f
no empl oyee cur rentl y holds that positi on.  See BLACK'S LAW 

DICTI ONARY 1546 ( def ining “vacancy” as “1. T he st ate or f act 
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of  a lack of  occupancy in an of fice,  post,  or piece of property.
2.   The ti me during whi ch an of fice,  post,  or piece of property
is not occupied.  3.   An unoccupied off ice, post, or  pi ece of
pr opert y; an em pty place.").   I ndeed, t he word “vacant” is
used in its ordinary sense – that of no actual occupant – in
US Airways own personnel documents. Respondent’s
Lodging at 9-27. The word “vacant” is used in numerous
provisions of the United States Code, and invariably refers to
a position with no actual current occupant.36  This Court has

                                                            
36  29 U.S.C. § 2931(b)(3)(B) (“A participant . . . shall not be employed
in a job if. . . the employer has terminated the employment of any regular
employee or otherwise reduced the workforce of the employer with the
intention of filling the vacancy so created with the participant”); 42
U.S.C. §§ 603(a)(5)(I)(i)(I), (III)(bb) (“[A]n adult in a family receiving
assistance attributable to funds provided under this paragraph may fill a
vacant employment position in order to engage in a work activity.  . . .
An adult participant in a work activity engaged in under a program
operated with funds provided under this paragraph shall not be employed
or assigned . . . if the employer has terminated the employment of any
regular employee or otherwise caused an involuntary reduction in its
workforce with the intention of filling the vacancy so created with the
participant”); 42 U.S.C. § 607(f) (“[A]n adult in a family receiving
assistance under a State program funded . . . may fill a vacant
employment position in order to engage in a work activity . . .  No adult
in a work activity . . . shall be employed or assigned . . . if the employer
has terminated the employment of any regular employee or otherwise
caused an involuntary reduction of its workforce in order to fill the
vacancy so created”); 42 U.S.C. § 211 (“Officers in a professional
category of the Regular Corps, found pursuant to subsection (c) to be
qualified, may be given permanent promotions to fill any or all
vacancies”); 42 U.S.C. § 3028(b)(3)(E) (“[N]o amounts received by the
State . . . will be used to hire any individual to fill a job opening created
by the action of the State in laying off or terminating the employment of
any regular employee . . . in anticipation of filling the vacancy so created
by hiring an employee to be supported through use of amounts received
under this paragraph.”); see also 42 U.S.C. § 2000e-4(a) (“Any
individual chosen to fill a vacancy [on the Commission] shall be
appointed only for the unexpired term of the member whom he shall
succeed”); 42 U.S.C. § 423(d)(2)(A); 42 U.S.C. § 1382c-(a)(3)(B).
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consistently utilized “vacant” with this same established
meaning.37

Congress chose the word “vacant ” t o lim it
reassignment  to jobs wi th no current  occupant.  If  a posit ion
were only “vacant” under t he ADA t o whoever would be
enti tled t o that j ob pursuant t o t he em ployer's selecti on
st andar d, then a disabl ed worker could onl y obt ain t he
reasonable accommodation of “reassignment to a vacant
posi tion” when that ver y wor ker  was alr eady goi ng to recei ve
the assignment.   S o lim ited the reassignment  cl ause would be
ut terly meaningless. 

Al though t he petit ioner  acknowl edges that the “vacant
posi tion” language was included to prevent  bumping, the
peti tioner  asserts a new def ini tion of “bumping.”  Accordi ng to
the pet iti oner,  bumping occurs whenever , i n fil ling a posi ti on
wi th no actual cur rent occupant , t he law i nt ervenes to award
the positi on to a person other than the indi vidual  whom  the
em pl oyer i tself  woul d have selected.   T her e is,  however , a
substantial body of pre-1990 case law about bum ping,  an issue
that  ar ose f requentl y i n T it le VII  l iti gat ion.  In t hose decisi ons
“bum ping” refer s specif icall y t o t he di spl acement of  actual
incumbents.38

The pur pose of the r eassignm ent  cl ause was t o over turn
a number of lower court  deci sions that hel d that r eassi gnm ent
was not  an avai lable reasonable accommodat ion under the
Rehabil itati on Act .  The pet iti oner's proposed int er pretat ion of

                                                            
37   See, e.g. Johnson v. Transp. Agency, 480 U.S. 616, 623 (1987);
Cooper v. Federal Reserve Bank, 467 U.S. 867, 875 (1984).
38   Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 116-122
(1985); Firefighters Local Union No. 1784 v. Stotts, 467 U.S. 561, 566-
567, 571 (1984); California Brewers Assoc. v. Bryant, 444 U.S. at 603;
Franks v. Bowman Transp. Co., 424 U.S. 747, 766 (1976).
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“vacant  posi tion” would actuall y codify rather than overturn
those Rehabi lit ati on Act decisi ons.

CONCLUSION

For all of the reasons stated herein, the en banc
decision of the Ninth Circuit should be affirmed.
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